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Community Intcllectual Rights Act

An Act (o establish a sui gencris system for the protection of the innovation and the inteliectual
knowledge of the local communities.

Interpretation
In this Act the following terms shall bear the following meanings:

(a) “biological material” refers 1o the material or any part thereof of plants, animals and micro-
organisms, the genes they contain, und in relation to plants or plant varieties, shail include a plant
species or category of a lower level or any part thereof or germplasm therein whether domesticatsd
or not used in accordance with established customs practices laws by local communities for a
particular purpose that requires a prior knowledge of a particular property of the plant such as food.
medicine and dye.

~(b) “commercial utilization” oceurs when the innovation and any prbccss relating to it or product
embodying it is made available for sale in the modern market sector.
(c) “innovation™ shall include any collective and cumulative knowiedge or technology of the use,
preperties, values and processes of any biological material or any part thereot rendered of any, or
enhanced, use or value as a result of the sdid cumulative knowledge or technology whether
documented, recorded, oral, writien or howsoever otherwise existing including any alteration,
modification, improvement thereof and shall also include derivatives which utilise the knowledge of
local communities in the commercialisation of any product as well as 1o a more sophisticated process
for extracting, 1solating, or syhthcsizing the active
chemicals in the composiotion of biological extracts used by the local communities.

The knowledge is recognised complete with its rituals and sacredness as practised by the

community,

(d) “innovator” shall mean the local community responsible for the innovation.

{e) “localcommunity” refers ioa group of people having a long standing social organisation that binds
them together whether in a defined area or howsoever otherwise and shall include indigenous peoples,
and local populations, and shall where appropriate refer to any oreanisation duly registered under the
provisions of this Act 10 represent its interest.

(f) the "State” shali refertothe appropriate government ministries orthe government asa whole where
the context so admits.

1. Custodianship

1.1 The local community shall at all times and in perpetuity be the lawful and sole custodians and
siewardy of an innovation.

1.2 Noinnovation shall be sold assigned transfered or dealt with in any wuy whereby the status of
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the locul community as custodians and stewards of the innovation is impaired.
For purposes of removing doubl, any exclusive monopoly rights given in respect of the innovation
shall constitute an impairgent of the said right.

1.3 Any impairment of the right to the innovation shall be void as against the local community.

2. Free exchange amongst communities

2.1 Local communities shall be entitled atall imes to grant free access to its innovations and practices
in relation thereof to other communities wherever situate without any payment or reward provided
always that such innovation is not acquired for commercial utilisation.

2.2 Suchacquirer shall make the said innovation available to any other community on the same basis
and terms as set out in section 3.1 hereof,

3. Use for Commercial Purposes

3.1 Any person. body, organisation or:corporation using any innovation or any pan thereof for
commercial utilisation shall

(a) seck the written consent of the local community:

(b) pay to the local community which is the custodian or sieward of the said innovation a sum
réprcéeming not less than per centum of the gross sales of any product or process
incorporating the said innovation.

3.2 The sum as aforesaid shall be payable even if the said person, body, organisation or corporation
uses the said innovation or any part thereof for commercial utilisation without the prior consent in
writing of the community PROVIDED always that this is without prejudice to the right of the
comununity to enforce its right {o the innovation or any part thereof by igjunctive or any other relief
it may deem fit o pursue, ' :

3.3 Any local community may opt to be paid a non-monetary equivalent as may be determined by
the loval community in accordance with its customs, practices and usages. ‘

3.4 Nothing in this section shall prevent more than one person, body, organisation or corporation
‘fromusing any innovation or any part thereof for commercial utilisation and at the same or any other
time.

’ 3.5 The payment shall be made:

{a} to an organisation duly registered under the provisions of this Act as representing

the local communities

{h) where no such organisation existsi to the State which shall hold it in trust for the local

community pending its registration under the provisions of this Act

(¢} in respect of an innovation which is, as at the daie of the coming into force of this Act.
developed by any community, to the State which shall then apply any such monies for the




protection, development and maintenance of its genetic resources PROVIDED ALWAYS
that if it is possible to identify the innovator, the payment shall be made to the said innovator.

4.6 All monies or their equivalent received by the local community or the State as its trustee shall
be applied for such purpose as the local community may decide including but not limited to the
protection, development and mainienance of its genetic resources.

4.  Registration of local community

4.1 Any local community may apply to be regisiered as an organisation (o represent its interests
provided that its failure to do so will not prejudice its status as custodian or stewards of 1ts :nnovation
under Section 1.1 hereof.

4.2 Registration shall be affected by the duly authorised representative of the local community
attending at the Registry set up under this Act and providing and completing particulars as set outin

Form 1.

4.3 The Community may change the particulars by atiending at the Registry and filing Form IL

5. The Registry of Invention (ROI)

The Community may register its innovation in the ROI provided always that non-registration will not
mean that the community was/is not the custodian or steward of the invention under the innovation
under Clause | hereof.

6. Proof of Invention

6.1 Upon the duly constituted representatives of the Community declaring in 2 form or manper valid
by their laws. customs or practices that they have been using and are the custodians or stewards of an

innovation. the innovation shall be deemed to vest in the Community.

6.2 Anyone wishing to challenge this will bear the legal and evidentiary burden of proof for doing so.

7. Technical Institution;

There shall be nominated by the communities, technical institutions to assist the community to
identify and characterise their innovation.

8. Co-ownership

8.1 Nothing in this Act shall prevent any other community or communities wherever situate from
establishing their rights to the custodianship or stewardship of an innovation.
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8.2 In-such event, the community shall be co-stewards or custodians of the innovation.

8.3 The co-stewardship will carry with it the same rights, duties, and obligations as hereinbefore set
out save that they shall be co-terminous and enjoyed together with the co-stewards or custodians.

8.4 All benefits that accrue to one co-steward shall enure to the benefit of the other co-steward or
co-stewards. ' : -

8.5 Each co-steward shall hold in trust all rights, obligations, rewards, renumeration etc. for the other
co-steward or co-stewards.

9. Right to enforce, monitor or further the innovation

9.1 Any State, non-governmental -organistion or the local community and/or its duly registered
organistion shall have the locus 10 enforce, monitor and further the local community s innovation and
any matters in relation to ‘its utilisation, exchange or impairment, whether in’ Court or elsewhere
provided always that the duly registered organisation of the local community shall take precedence
and that the local community shall be informed at every stage of the progress of the same.
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SUMMARY OF TERMS FOR THE
INB1O-MERCK & CO., INC.

COLLABORATION AGREEMENT

Parties:

Asociacién Instituto Nacional de Biodiversidad, a non-profit organization existing under the laws of
Costa Rica. ("INBio") '

Merck & Co., Inc., a corporation organized under the laws of the State of New Jersey, U.S.A.
("Merck")

Effective Date:

Agreement signed November 1, 1991 / Renewed July 1994 and August 1996 for two additional years
each time.

Purpose of Agreement:

INBio is interested in collaborating with private industry to create mechanisms to help preserve
Costa Rican conservation areas by making them economically viable.

Merck is interested in collaborating with INBio tc obtain plant, insect and environmental samples for
evaluation for pharmaceutical and agricultural applications.

Obligatiens of INBio:

INBio agrees to establish facilities for the collection and processing of plant, insect and
environmental samples from Costa Rica. :

INBio agrees to hire and train an adequate staff to collect and process the samples.
Merck agrees to provide training to INBio staff in Merck facilities.

INBio agrees to supply Merck with a specified number of plant, insect and environmental samples
_per year over the initial two year period of the Agreement as described in the workplan.

The plant and insect samples will be processed in laboratory facilities which were intially established
by INBio at the University of Costa Rica, and are currently being established at INBio.

Obligations of Merck:

Merck agrees to provide research funding of $1.0 million during the first two years of the Agreement
and to contribute to INBio laboratory equipment and materials needed to operate the processing
laboratory,

Merck agrees to evaluate the samples provided by INBio in proprietary assays for potential activity
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as human health, animal health and agricultural compounds. Merck agrees to advise INBio of
confirmed and reproducible activity that has been identified in any INBio samples.

Merck agrees to assign unique identification numbers to all INBio samples and to maintain an
identification system which will allow Merck and INBio to identify all products which may be
subject to royalty under the Agreement.

Exclusivity of Arrangement:

INBio agrees that during an initial evaluation period of two years it will not provide any samples that
have been provided to Merck to other parties for use in the field of human and animal health and
agriculture. However, INBio may provide the Merck samples to parties for evaluation outside of
Merck's field of interest.

After the initial evaluation period is completed, INBio will be free to offer the samples that have
been supplied to Merck to other parties for evaluation for human health, animal health or agricuitural
uses. With respect to no more than 1% of the total number of samples provided by INBio to Merck,
Merck may extend the exclusive evaluation period as long as Merck acts diligently in the evaluation
and commercialization of the sample. The exclusive rights will terminate if Merck ceases the
program to commercialize products derived from the sampie. “

INBio may decline to obtain a sample if the samples are impossible to obtain for reasons related to
logistics, endangered species concerns or biological concems.

Merck will provide INBio with written progress reports at least once each year conceming its
commercialization activities with respect to a specific sampie.

“Confidentialitv:

During the term of the Agreement and for a seven year period thereafter, the parties agree not to
disclose any confidential information received from the other party under the collaboration to any
third party.

Either party may publish the results of the research collaboration after providing the other party
with the opportunity to review the publication.

]

Invention and Patents:

Inventions made as part of the research collaboration will be owned by Merck, and Merck will be
responsible for filing appropriate patent applications. INBio will be compensated for its
contribution to any invention by a royalty on sales of products, as described in Pavments. INBio
retains the right to provide samples to third parties for evaluation and commercial development,
subject to the limited exclusivity granted to Merck.

Pavments:

Merck agrees to pay a royalty to INBio on any human or animal pharmaceutical ‘product of
agricultural chemical compound which is isolated initially from or produced by a sample INBio

.
-
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provided to Merck. The royalty obligation also applies to any products which are derivatives or
analogs of such compounds. The royalty obligation applies to chemical compounds derived either
from living isolates from environmental samples, or from samples of dead tissues.

The royalty rate is confidential business information and will not be disclosed. The royaity rate falls
into the range of royalty rates typical for agreements of this kind. ‘

Merck agrees to maintain accurate records which will allow Merck and INBIO to identify all products
subject to royalty and to enable INBio to confirm the accuracy of Merck's royalty reports.

Indemnification:

Merck agrees to indemnify INBio from any claims ansing from the use of the samples, except for
any claims resulting from the negligence or other wrongful act of INBio.

Merck agrees to comply with all regulatory and other requirements which apply to the use of the
samples.

Term:
The initial term of the Agreement will be two- vears from the date on which the processing facilities
are available for operation.

Three months prior to the termination of the initial term, or any extension after the initial term, the
parties shall meet to determine whether to extend the collaboration for an additional period. Merck
will provide additional funding in an agreed amount to support INBio's, work during any extension
period.

Termination:

Either party may terminate on ninety days' written notice in the event of a material breach of the
contract by the other party.

Either party may terminate if the other party becomes insolvent, makes an assignment for the benefit
of creditors, or is the subject of bankruptcy proceedings.

In the event of termination, the confidentiality obligations and royalty obligations shall remain in
effect.

Assignment and sublicensing:

Neither party may assign the Agreement.

Merck may enter into sublicensing Agreements provided that Merck remains liable to INBio for any
obligations under the Agreement and that all royalties due to INBio are paid. Merck shall notify
INBio of any sublicense which involves the license of INBio samples or confidential INBio
information. |
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