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## 4786303134 : MAJOR LAWS

KEYWORD : DISCOVERY / CRIMINAL CASE
MANOON SAENGNGAM : DISCOVERY IN CRIMINAL CASE : CASE STUDY OF
CRIMINAL PROCEDURE CODE AS AMENDED THESIS ADVISOR : PROFESSOR
VIRAPHONG BOONYOBHAS , 201 pp.

Pre-trial Discovery is the process by which each party to a case leams of the evidence that the
opposition will present.
In United States , There are 2 rules for revealingof evidences. First, both parties, prosecutor

- -
and defendant, are ordered to gcﬂgraﬂy-disclus?re their evidences. Second, the discovery of the

evidences by court's order !gat-b'ﬂj;ﬁroﬁccumr shall reveal any material which is useful to the
defendant o
"4

The pre-trail discnw;ﬁf 'iS-ﬁ'»I written in Un&ed Kingdom. It also provides the practical
guidance that both pameﬁshal}ﬁ:sginsﬁr: their t‘gdealm which will be intentionally used in the trial

and might support a del"enué‘ f It 4

/44 d
In France and Genﬁmw;, lhc m'ldcnm -:wr::r'g,.r grants the file examination right to both
dla

add

parties. i ,»;',:f_' f TT:T, 1'/,
In comparison with the ewdencﬁiisclnsm'a‘pndnr Thai legislations and others, there is no
conflict arisen with thc Qonsututmn nf Thailand. Hurwmr the dJmﬁr}r under Thai law has to create

the balance between IHB ﬁﬁtenng to evidence by the dﬂfmﬁntmd Wclter:!lun of the victim and
witness. The Criminal me:dun: Code was amended until present, but, it is still lacking of the
appropriate preventive measures for revealed evidences. Therefore, Law should be amended about the
protection of the €ictini dnd Withess.) the‘duties 6F dirariey 1 revéal the evidence which could provide
the advantage to the defendant shall be keeping that evidence tightly as implemented in United
Kingdom: But, regarding thelrévealing the evidence relatéd with an dlibi Defensé and Insanity

Defense, at is inappropriate to introduced to Thai legal system yet.

Field of study ......... Laws.......... Student” s signature

Academic year ......... 200 e ivis Advisor's signature
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(a) Government’ s Request for Notice and Defendant” Response.
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Federal Rules of Criminal Procedure Rule 12 §3f1uaenumsiameneunangiu vsouda
JoaoduessuasluFoswestonsd509Ina15a (Notice of an Insanity Defense ; Mental
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81141957 (Notice of a Public-authority defense) 0g 11 Rule 12.3 Famialimsmmuandninasivuly

(1) Government’ s Request.

An attorney for the government may request in writing that the defendant notify an
attorney for the government of any intended alibi defense . The request must state the time
, date , and place of the alleged offense.

(2) Defendant’ Response.

Within 10 days after the request , or at some other time the court sets , the defendant must
serve written notice on an attorney for the government of any intended alibi defense. The
defendant’ s notice must state :

(A) each specific place where the defendant claims to have been at the time of
the alleged offense ; and

(B) the name , address , and telephone number of each alibi witness on whom
the defendant intends to rely.

(b) Disclosing Government Witnesses.
(1) Disclosure.
If the defendant serves a Rule 12.1 (a) (2) notice , an attorney for the government must
disclose in writing to the defendant or the defendant’ s attorney :

(A). the name , address , and telephone number of each witness the government
intends to rely on to establish the defendant’ s presence at the scene of the
alleged offense ; and

(B) each government rebuttal witness to the defendant’ s alibi defense.

(2) Time to disclose.
Unless the court directs otherwise , an attorney for the government must give its Rule 12.1
(b) (1) disclosure within 10 days after the defendant serves notice of an intended alibi

defense under Rule 12.1 (a) (2) , but no later than 10 days before trial.
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" Section 3 (1) The prosecutor must
(a) disclosed to the accused any prosecution material which has not previously been disclosed to the
accused and which in the prosecutor’ s opinion might undermine the case for the prosecution
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(b) give tothe accused a written statement that there is no material of a description mentioned in
paragraph (a)
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(a) disclose to the accused any prosecution material which has not previously been disclosed to the
accused and which might reasonably be considered capable of undermining the case for the
prosecution against the accused , or of assisting the case for the accused

" ATTORNEY GENERAL’ S GUIDELINES ON DISCLOSURE 2005



67

@719 Criminal Justice Act 2003 «Tﬁ”lﬁ’ﬁmmﬁ'”lmﬁmau Criminal Procedure and

[ ] Y
Investigation Act 1996 (CPIA)  l@3imsMyuanitNveIs 1aen1e o Ay 15y

CZR

1. Amsvauuniiaa (S A) - (5 D) enumilameneIunang Muedd tagae
AT (co-accused)
2. Amuaninmsalameneurang N uANYDIT 1Ay (Updated  disclosure by

accused)

U

msilameneurdnguvess uaalinsesguiiod

U

v
= 1

a I A ° ' y I S a
m3lamedomarsvossnaslunsudavoaodis 095 1uNDe (Alibi Defences) WU 1A

U 99 L1l

o ' L. ’ " ' a3 A a °
Msfmvuaegly Criminal Jusiice Act 1967 Section 11 @exnimsud luu@au Taeimua

Wﬁﬂlﬂm”ﬁ”ﬂ@ﬂu Section 5 U9 Criminal Procedure and Investigation Act 1996 (CPIA) ﬂﬁ]ﬂﬁuﬁmi

1 o

ufy luwan@a 113l 2003 Tag Criminal Justice Act 2003 G3mnua s uasdoatlameso Nog 11

U

' vy

A A a ~ ) Y @ 9 d‘ ~ ' .
AeUINAYDINEILAAATNIETINID NAUEYUTDADFITRIFIUNDYVOIAUY (Section 6 A (2))
3.3 UsznaslSuaa

& o 8 a A g A o
TulszmadSuralidnyazmIaumvemaasanidluszuusia ao7 (civil law) Ao
= = Y Ay Y < a = & o A v a A
YA luAA Y INHIINANITIN93 3 THARDIYNIHNANNAY ©ANNITINGINUANTUDI
= < & o @ = & A °
yanaluadergiawnguuedsusain msgdnyniluaniaviugiuszgnimualilu

[ o [ o A o g o I
Sysssuyadsusd Tasansuzmadutiunfoignludsamadiusaiuianyuziflunmsilos

'
A LY

=\ [ @ (=Y ==t Y o Y = 1
ﬂIﬂElijﬂii’)‘WLlﬂﬁui’JEJfHSIﬂEJ]lﬂJiJﬂimTlclﬁ’e)"llnﬁ]Lﬂﬂ%uﬂ@ﬂﬂﬂ@"ﬁgn@ﬂiﬂﬂ@iﬂ aIu

)]

Y Aa Y I a = e 1A A Y 1 9 Y I a agq 1 Y A
’HHTVI‘W’ﬁi]uell’ﬂl‘l/ﬁ]%iﬂ‘luﬂ@1’f]'lillu'luu@Q'I/]ﬁ'la‘l/I%3@]6\‘]1@]’(3'31!?]1!1’?WJ’EIWI%%?QNGLGHWU'I‘V@?YHN

£

1 [ 1

= 2 ' A a Aa @ a a A J < d
Iuﬂﬂﬂanmﬂmmmmu NA1IAD DNTNAVOIUNNY WNIYDATA YH1T - LUANUTY (Cesar
. Aa < 1 a A g 1 R 1 g}l
Beccaria) NHANUu “@nslumsasiny lilsvesduiladla naifluvosngrinenavate

2 g J = 4 a a .oa 1
‘ﬂfﬂ!ﬂu@ﬂﬂﬂi‘ﬂu'lfl]'lﬂlﬁ]@]u'lillm"ll'ﬂﬂ'ﬂﬂﬂu” !Lﬁgjﬂflacﬂ‘ﬁWﬁ"U@Q Beccaria UHANDISUUNIT

wnsanadenanlullszmania q Tasmwizlulszmenquy sy wwderdudsaradgaiiu

" Criminal Procedure Rule 2005 fviua luisoamsitlamenenunanguiinestisnta1 Criminal

Procedure and Investigation Act 1996 (CPIA) 933 uﬁ"lmﬁmﬁ 311@® Criminal Justice Act 2003



68

1 1 I <3 a {
Uszmanldszuylaaiy (Inquisitorial system) Aot UMIsAUMITOINITA Taa1H1 NV

[ [

A A J Y <3 a = A~ o Aa A dy Y A
*ﬁlWﬂWQﬂumﬂmﬂ%iﬂuﬂﬂ@Wﬂﬁ HASINBUNITNISMANUHNANAVYY HLTIHIY AD T NI

%9

'
o A a3 1aAa

3 1w ' t g
PYumsnszihnnsznudedinndiusiu uddidemelasassraiuynanasssuain lulian

=AD

= o a A £y Y Y 1

v o A 7 1
penfAv I azANiuafe I ITeaues deelisgIludduiiuaforgunniu 3edignann

9 U

=

a Aa a

Uszarvugnivandlumsduiuadeig” lulsemeadSusna fidonedaluiansflos
= vy A A A adg Y Y 9 [ a Y1 ]
AADIYINIYAULIDI 3J!,'1/‘|ENﬁ‘ﬂ‘ﬁlﬁEJﬂif’NGlﬁEjjﬂi8‘1/]1?13111Nﬂsl)'ﬂelﬂfﬂ"llﬁﬂﬁﬁlsluﬂ”lfiuw\i

. - 7 [l < Y 9 Y o A = < A o
(L’action civile) (NUU ﬂﬁl'l\?ulﬁﬂﬁ'lll ’VHﬂ@Lﬁﬂ‘Vi"IEJG]E]\iﬂ’lil‘l’iﬂJﬂ'liﬂHHUﬂﬂ@'liLﬂ NBI1VYURNN
Y ' Ao A a ~ ] Y Y1 o a
5?JQG]E]?HEWHJ'OTLI1%Wﬂ15m1ﬂﬂflﬁyuiﬂﬂi@\‘li‘ﬂuﬂ1§°ﬂﬂ1°}fﬂuﬁﬂ1’i1ﬂﬂ1ﬂﬂ15ﬂi$ﬂ1ﬂ31hwﬂ

Y 9 1 J 1 ad a
8181 Llﬁgiﬂﬂell’fll"ll1Lﬂuﬂﬂ’3']llP»]']EJLLWQG]'ISJ‘]J?%?J'JQﬂ{]ﬂﬂ'lﬂ?‘ﬁWiﬂiﬂﬂﬂ'ﬂiJEﬂiLﬂ UIT 1
R o ] _— a 2 2 (% Y A o
ITTATDY “]Nﬂﬂ’iuﬂ'Hﬂ'liﬂuuuﬂﬂi’)WﬂluW@ﬁ]ﬁllellullﬂIﬂ‘(’J@L’(ffﬂ'ﬂﬁ]@ﬂyﬂﬂ1°ﬂuﬂ1uﬂi$u3ﬁ
Y
ﬂ;]‘ﬂlﬂfjﬁ (This prosecution may also be initiated by the injured party under the conditions

. = Jda A 9 1 9 < 1 1% ' I

determined by the present Code.) G]f\‘]ﬂﬁi%ﬁ%ﬁliﬂﬂi@ﬁﬂwLLWQLLﬁ%LﬂIWLﬂHﬂﬂ’HNﬂQﬂﬁW’JﬂN
v 9

=) o 9| = Y] v A I 2 Y oA = I o
Wﬁﬂﬁ]!ﬂEI'JﬂUﬂ’lﬁ'l"lf)\iﬂﬂ"llﬁ]\‘lwuﬂ\ﬂuaﬂﬂ'lﬁ 1o U]Juﬂ’l'ilill@luﬂ’lﬁﬂuuuﬂﬂﬂ’liﬁ’l UHANNDIUTD

Y v
AHUAAADIIN ﬁf] WiIWW1ﬂ‘lsJ1L!.ﬁ$‘Wuﬂ\‘lTL!?JEJﬂTiGl,l.lzTL!%G]’JLL“VIUﬂlﬂﬂi;‘gﬁiﬂigﬂﬁﬁﬂaﬂlﬂﬂ

RO

Aax A R o Y o Y33
ATNIITUINNUDIYT UIATT 1 'JﬁiﬂﬁuﬁﬂWWu@chﬂWUWQllﬁ]

UszimadTusaiinszuaums lagaunsuinisannd Tagaziignninulagauim

Y A g: 1 [ 1
wum“luw"lﬁmumﬂan

' Y Y
5TUVMANN 9 Tulssmadsugaty UnMsuUenmanie q aeil
v Y Y
(1) maninasanad Inyge rgnawaduilyulil) Ao The cour d° assises
=4

A A Q?J& =\ J ya

v Y
(2) MaNNITaNAANK InbasaaaufoUDITUY Bz DosaanzANHInE1deIAY
ﬁ ® The tribunal correctionel
{ A [ ra % 4 a
3)- manwasannaaniny (3190 luinuaeudow) Fsziiosdnmz guninyian

1787 Ao Tribunal de police

o a a A = o v a J
2 giie 019109 , AnvesdiderielungrunenSusa untindad 61, 1(2548), W12

¥ Feufeny , w3



69

[ ad Aa = o Y A o 9 A 1
daunguuieitnonsainnuetgiezinsiivualdimansiniinlaaiu
] 9
(Juridletion d” Instruction) AZFANNWINEIAA (Juridiction de jugement) HBNIINT NYHNIY
' v
Fnonsaanuoveslszmedsusaiudiiualdwminausemsuazgiwine laaou

9
HSmIMIUguUaTUAB UM HOUAIUDNAIY

F) H Y Y
luvuneumsmssunsnezihnfvugmaiy ngruIsITNIITUINIING 1YV
UsemadSusaiinsfmuaneanumsivilaneiuyana i3 luaiun 4 naremsuilaneu
AR (Section 4: The hearing of witnesses) 1AgHTIBAZBIANWNIATY 101 DINIATY 121 UA
' A A o A o ' A a S an
Tudruiinernumsilamwenerunangudeuinsanafe g1y Uszuiangruiels

o o P 1 o @ o
iﬂim1ﬂ’)'lll€]1ﬂlu'lelli’]\1§\liﬂlﬁﬁ INT1 114 ﬂTViu@hl’JLLGHﬁEN’J'I WHUHNIUBYNIT ‘nmﬁmmw%

e =)

P Y =2 g ~ ° A o o o 1
LY ?Hll'liﬂlfllTﬂ\1‘UE]1quﬁ‘]/lﬂi’]ﬂg]ll!?ﬂulul‘waﬁiﬁﬂﬁﬂﬂWﬂTuWﬁﬂﬁWH‘IUﬁ1u3uﬂﬁﬂﬁ13

=

Tdnananar Faminnudsmsanninsesveldumsaadiunnanld uaminaudens
Y 1 o A U IR Ny ) dy 1 [
waesasduauaumaniolu 24 ¥ lus Tasmsuheveyaludiuiuil ganuaniona
U = ) o 9 a < Y1 o a
menseduunenas ludiuldainuini 114 155aau aziuldndavazmstlame

] 2 ) 4 { 1 c) an
wemyananvzimsilameFoazioguosneuyanany Tasmatiganialunseyga

9
Yo A

Y

Tupoumsautiuafen ansaagliaasd

(1) M3suswwerunang1ulaed131e nelanmsaruauvesniinaudenisuazy
e laau

2) WinNUSIMIMuINaIdIIuNe IR omManis 11NN TAUINNINY

A o oY A [ < = a o 1 A ] Y

3) emariminn lagau NezlinmslamenerunangiuneumsduneIuaonin
' ~ ° ' 3 < Y o ° Ay 1w
ganuauingreieuazin ladaaivng liganudwndwaund ldmuny

(€)) WINNUTIMILBLNUIBANUVDIS LaeaaInAlEnoUMS InaIuYeerma

o Ya

1 Y A 1 J o ! Y
(5 ma"lmmumuw 2 Tﬂﬂ@,mmmuﬁaq‘nﬁimmm@meyﬂmmu"lﬂ

A ' < ' 3 .a ' ) < !
(6) gnwinu lnarudeliflond fgandld namndeilesndnizidrgnszuu

Wnsanaeaae 1
A =
(7) FuNIIUANDINYN

a d o Aa 1 1 1
(8) NosanAfuazgnssaimnmnanetanae 11 minganulinely



70

U5207an)HNI8ITNIITUIANNIYI (Code of Criminal Procedure) ¥oI1/5ZIMA

o J { ' o { o o W
diasd @aui 4 Ndremssudaneruyana was 101-121 Hswazideaiduaszday

[

N

=Dle

Qs

=~ | d' o 9 d' J A o =} d'
YA “ﬁ]a”lﬂﬁ‘ﬂ1/]”IViLlTVIUl@]ﬁ’JLllli’)”IL!”Iﬁ]f)’t]ﬂﬁ]JWEJLiﬂﬂuﬂﬂa‘ﬂﬂﬂﬂ;]

9

U131 101 13
TufgFszywerurssonaissismsnisodiuaumsaeuaInvesdisan 1dunlnms 18> (The
investigating judge summons any person whose statement appears useful to him before him
before him through a bailiff or a police officer . A copy of this summons is handed over to the

1 A A o = Y Y9 o Yo
person) NA1IAB FalidveenrmIEEonweIuyana i lidosd 1A

1131 103 VYA “WeTUARARDIAIIUALIIIZNAN NS TRFNMINEID W0
WIWANA 01y 1IN Ao uNegedy T1uananIFnluaseuaIMTeAIUMNMTANTT HI0

Y
o =X

o 1 I @ o d o o
ﬂW!LWuﬁﬁJWLﬂU%}WiW%ﬂ'ﬁ miUuﬁﬂﬁ'aﬂmwmuuﬂﬂa%ﬂﬂmmuTﬂﬂizummmmmzﬂmau

i)

9
%

MMy~ (Witness swear an oath to tell the whole truth and nothing but the truth . The judge
asks their surname , first name , age , professional , residence whether they are the parties’ family
members or relation by marriage , and what degree , or if they are in their service . A record is
made of questions and of the answers) A9 wﬂ’aujm‘”ﬁmmwﬁﬁmuﬂwﬂﬁmmwmuuﬂﬂaiu
mﬁmmu@uuazf‘imuwﬁ’wﬁmmﬁﬁwmyﬂumimu% ﬁagj a3 voame iy uazlums

Y
AUUUNTLUIUNITDN maﬁ'ﬂq‘uuﬁﬂﬁmmuazﬁmaﬂi’mwm

L2l t& J

11951 105 Uyaiaa1 “Yanadegnna1dni Taslineunang mauduInanidius
NN é’ﬁwmm"ls;imuﬁ’aﬁaﬁuﬂdﬁ’aaﬁwmuﬂﬂaﬁ’u“lugmzwmuuﬂﬂa” (Persons
against whom there is serious and corroborative evidence that they took part in the offences
referred to-the investigating judge may not.be heard as witnesses) A9 AR ANTA g Tu
Jiuzddeaniuiog

ludugesnanl (Sub-Section 2) V941/51IaNYHINITHITANANNDIYIVDINTUeE

I A A [ Y . .
L‘ﬂmi’Oﬂl,ﬂEJ’Jﬂ‘]JWWHHﬂﬂﬁﬁHTJﬁL;H(the assisted witness)



71

wa 1 =&

] Y
W1A51 113 — 1 (Article  113-1) iyajan “yanadegnszyselumlinisasasn doq

g Q u

[ I o . . . . .

Fualu )] mzﬁﬂuwmuﬁ UUAUU” (Any mentioned by name in the initial submission and who
is not indicted may only be heard as an assisted witness.)

= |

QA “yanangnizyvelududsnnunioyanangnnanndielae

U Q

o Qs

A1 1132 Uy
= [ A g o A v 1 ya o 1
Lﬁﬂﬁ']f]ﬁ‘ﬂﬁ\illgﬂu*'ﬁ']HVIL‘]JHWfl']uﬁuﬂﬁuullagLll@?J']‘]Ji"lﬂj;]gl')ﬂ@uﬁWWTﬂHTW’]ﬂ'ﬁqﬁﬁ?u

0 e

ansalaauiuileldifoyanatiutee

yanalafnwiignnandulaeneuyana lasineudngniluiise 1§ uveed
dausalumsnsgshanuiaa gamnu ladausuilsldlugruegneumiveayu (Any person
mentioned by name in a complaint or implicated by the victim may be heard as an assisted
witness . where he appears before the investigating judge , he is compulsorily heard in this
capacity if he requests this.

Any person implicated by a witness or against whom there is evidence making it seem

probable that he could have participated , as the perpetrator or accomplice , in committing the
offence of which the investigating judge is seised , may be heard as an assisted witness)

Qs a

11951 113-3 Ty werdaduayuiand lasumsmomaeaiunuienu laoag
1a5uudedniananeunnsantazlaninwluafauuas 114 uaguag 114-1
yanasananetnve WdmnEt lnauyanaisedan idammag 82-1  nueawenn
gmﬁ’oﬂiﬂﬂwmuaﬂ’uﬁuuiem‘%aiﬂﬂmﬂﬂﬁmﬂmﬂmm Lﬁauﬂﬂaﬁ’mdn%’ewa

szuemsinsaadaswsnlug e nemivayy giwine laaudewdsand
A q Tiyanadananmsiy

(The assisted witness benefits from the right to be assisted by an advocate , who is
informed.prior to the hearings and who-has access to .the case file-, in-accordance with the
provisions of articles 114 and 114-1 , He may also ask the investigating judge to be confronted
with the person or persons who have implicated him , in accordance with the provisions of

articles 82-1 . This advocate is chosen by the assisted witness or appointed ex officio by the

president of the bar association if the person concerned requests this
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During his first hearing as an assisted witness , the person is informed of his rights by the
investigating judge)
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(Unless they expressly waive this right , parties may only be heard , interrogated or
confronted in the presence of their advocates or when their advocates have been duly called upon .

The advocates are summoned five working days at the latest before the interrogation or
examination of the party they assist , by recorded delivery letter with request for
acknowledgement of receipt , by fax with receipt , or verbally with a signature in the case file of
the proceedings.

The case file is put at their disposal four working days at the latest before each
interrogation of the person under judicial examination or each hearing of the civil party. After the
first appearance of the person under judicial examination or the first hearing of the civil party , the
case file is also put-at the permanent disposal-of the advocates during working days , subject to
the requirements of the proper functioning of the investigating judge’ s office . Where the
provisions-of -the last paragraph-of article 80-1 are implemented  the case file is put at the
advocate’ s disposal , subject to the requirements of the proper functioning of the investigating
judge’s office , fifteen days after the sending of recorded delivery letter or the note made in the
official record , if the first appearance has not meanwhile taken place .

After the first appearance or first examination , the advocates of the parties may request
the issuance at their expense of a copy of some or all of the documents and instruments of the

case file.
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The advocates may transmit a reproduction of the copies obtained in this way to their
client . The latter states beforehand in writing that he is aware of the provisions of the following
paragraph and of article 114-1

Only copies of the experts’ reports may be communicated to third parties , by the parties
or their advocates , and for the needs of the defence .

The advocate must notify the investigating judge of the list of documents or procedural
acts , copies of which he wishes to give to his client , by a declaration made to the investigating
judge’ s clerk , or by a recorded delivery letter with request for acknowledgement of receipt , and
made for this sole purpose.

The investigating judge has five working days from receiving the application to refuse to
deliver some or all of these copies by making a specially reasoned order in respect of the risks of
pressure on the victims , the person under judicial examination , their advocates , the witnesses ,
the investigators , the experts or any other person taking part in the proceedings

This decision is made known to the advocate immediately , and by any method.

Failing a response from the investigating judge notified within the assigned time limit ,
the advocate may give his client the copy of the documents or acts in the list that he provided .
Within two days of its notification , he can refer the investigating judge’s decision to the
investigating chamber’s presiding judge , who rules within five working days by making a written
, reasoned and unappeasable decision . Where there is no response within the assigned time limit ,
the advocate may give his client the copy of the documents or acts mentioned on the list.

The rules pursuant to which such documents may be handed by his advocate to a person
detained and the conditions under which this person-may hold these documents are determined by
a Council of State Decree.

By-way. of exception-to the provisions of the eighth and ninth-paragraphs , the advocate
of a civil party whose petition is challenged as inadmissible may not give his client a copy of the
document or procedural acts without the prior authorization of the investigating judge , which
may be sent to him by any means . In event of a refusal by the investigating judge or in the
absence of a response made by this judge within five working days , the advocate may refer to
the presiding judge of the investigating chamber , who decides within five working days by

making a written , reasoned and unappeasable decision . In the absence of prior authorization
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from the presiding judge of the investigating chamber , the advocate may not give the copy of the

documents or procedural acts to his client.)
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W19 68 Lﬁ'mﬁ’umicﬁﬂmwﬂ’agauﬂﬂa (Section 68 Examination as to Witness’ Identity and
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Personal Particulars) MHAUANANNIS 1391

(1) MsfinsanisuRuMINNeIUYARadetUBATe WNana 81y 013N Lasiiege1r
Taoneuguiudmihiivessyorudeaauiiiiouunuiioge1de]d (The hearing begins
with the witness being asked to state his first name and family name , age , position or trade and
place of residence. Witness who have made observations in their official capacity may state their

place of work instead of their place of residence.)
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(If there is reason to fear that the witness stating his place of residence , the witness may be
permitted to state his business address or place of work or another address at which documents
can be served instead of stating his place of residence. Under the condition set out in the first
sentence , the presiding judge may permit the witness not to state his place of residence during the

main hearing.)
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reason to fear that revealing the identity or the place of residence or whereabouts of the witness
would endanger the witness or another person’s life limb or liberty , the witness may be permitted
not to state personal partculars or to state particulars only of an earlier identity . However , if so
asked at the main hearing , he shall be required to state in what capacity the facts he is indicating

became known to him . Documents establishing the witness’ identity shall be kept by the public

prosecution office. They shall only be included in the files when the danger ceases.)
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been admitted , nor may he be refused inspection of expert opinions.)
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pieces of evidence , to his office or to his private premises for inspection , unless there are

significant reasons to the contrary. The decision shall not be contestable)
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proceedings ; in other cases , the judge presiding over the court seized of the case shall be

competent to decide.)
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restriction)
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(Inspection of the files shall be refused if overriding interests worthy of protection , either of the

accused or of other persons , constitute an obstacle thereto . It may be refused if the purpose of
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the investigation appears to be jeopardized or if the proceedings would be considerably delayed

thereby)
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the defendant agree)
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MARUIN N

Federal Rules of Criminal Procedure (2007)

(incorporating the amendment that took effect Dec. 1, 2007)

Rule 12.1. Notice of an Alibi Defense

(a) Government's Request for Notice and Defendant's Response.

(1) Government's Request.

An attorney for the government may request in writing that the defendant notify an attorney
for the government of any intended alibi defense. The request must state the time, date, and

place of the alleged offense.

(2) Defendant's Response.

Within 10 days after the request, or at some other time the court sets, the defendant must
serve written notice on an attorney for the government of any intended alibi defense. The

defendant's notice must state:

(A) each specific place where the defendant claims to have been at the time of the alleged

offense; and

(B) the name, address; and telephone number of each alibi witness on whom the defendant

intends to rely.

(b) Disclosing Government Witnesses.

(1) Disclosure.

If the defendant serves a Rule 12.1(a)(2) notice, an attorney for the government must

disclose in writing to the defendant or the defendant's attorney:

(A) the name, address, and telephone number of each witness the government intends to

rely on to establish the defendant's presence at the scene of the alleged offense; and

(B) each government rebuttal witness to the defendant's alibi defense.
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(2) Time to Disclose.

Unless the court directs otherwise, an attorney for the government must give its Rule
12.1(b)(1) disclosure within 10 days after the defendant serves notice of an intended alibi

defense under Rule 12.1(a)(2), but no later than 10 days before trial.

(c¢) Continuing Duty to Disclose.

Both an attorney for the government and the defendant must promptly disclose in writing to

the other party the name, address, and telephone number of each additional witness if:

(1) the disclosing party learns of the witness before or during trial; and

(2) the witness should have been disclosed under Rule 12.1(a) or (b) if the disclosing party

had known of the witness earlier.

(d) Exceptions.

For good cause, the court may grant an exception to any requirement of Rule 12.1(a)é(c).

(e) Failure to Comply.

If a party fails to comply with this rule, the court may exclude the testimony of any
undisclosed witness regarding the defendant's alibi. This rule does not limit the defendant's

right to testify.

(f) Inadmissibility of Withdrawn Intention.

Evidence of an intention to rely on an alibi defense, later withdrawn, orof a statement made
in connection with that intention, is not, in any civil or criminal proceeding, admissible

against the person who gave notice of the intention.

Rule 12.2. Notice of an Insanity Defense; Mental Examination

(a) Notice of an Insanity Defense.

A defendant who intends to assert a defense of insanity at the time of the alleged offense
must so notify an attorney for the government in writing within the time provided for filing
a pretrial motion, or at any later time the court sets, and file a copy of the notice with the

clerk. A defendant who fails to do so cannot rely on an insanity defense. The court may, for
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good cause, allow the defendant to file the notice late, grant additional trial-preparation

time, or make other appropriate orders.

(b) Notice of Expert Evidence of a Mental Condition.

If a defendant intends to introduce expert evidence relating to a mental disease or defect or
any other mental condition of the defendant bearing on either (1) the issue of guilt or (2) the
issue of punishment in a capital case, the defendant must -- within the time provided for
filing a pretrial motion or at any later time the court sets -- notify an attorney for the
government in writing of this intention and file a copy of the notice with the clerk. The
court may, for good cause, allow the defendant to file the notice late, grant the parties

additional trial-preparation time, or make other appropriate orders.

(c) Mental Examination.

(1) Authority to Order an Examination; Procedures.

(A) The court may order the defendant to submit to a competency examination under 18

US.C. §4241.

(B) If the defendant provides notice under Rule 12.2(a), the court must, upon the
government's motion, order the defendant to be examined under 18 U.S.C. § 4242. If the
defendant provides notice under Rule 12.2(b) the court may, upon the government's motion,

order the defendant to be examined under procedures ordered by the court.

(2) Disclosing Results and Reports of Capital Sentencing Examination.

The results and reports of any examination conducted solely under Rule 12.2(c)(1) after
notice under Rule 12.2(b)(2) must be sealed and must not be disclosed to any attorney for
the government or the defendant unless the defendant is found guilty of one or more capital
crimes and the defendant confirms an intent to offer during sentencing proceedings expert

evidence on mental condition.

(3) Disclosing Results and Reports of the Defendant's Expert Examination.
g P D

After disclosure under Rule 12.2(c)(2) of the results and reports of the government's
examination, the defendant must disclose to the government the results and reports of any
examination on mental condition conducted by the defendant's expert about which the

defendant intends to introduce expert evidence.
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(4) Inadmissibility of a Defendant's Statements.

No statement made by a defendant in the course of any examination conducted under this
rule (whether conducted with or without the defendant's consent), no testimony by the
expert based on the statement, and no other fruits of the statement may be admitted into
evidence against the defendant in any criminal proceeding except on an issue regarding

mental condition on which the defendant:

(A) has introduced evidence of incompetency or evidence requiring notice under Rule

12.2(a) or (b)(1), or

(B) has introduced expert evidence in a capital sentencing proceeding requiring notice under

Rule 12.2(b)(2).

(d) Failure to Comply.

(1) Failure to Give Notice or to Submit to Examination.

The court may exclude any expert evidence from the defendant on the issue of the
defendant’s mental disease, mental defect, or any other mental condition bearing on the

defendant’s guilt or the issue of punishment in a capital case if the defendant fails to:

(A) give notice under Rule 12.2(b); or

(B) submit to an examination when ordered under Rule 12.2(c).

(2) Failure to Disclose.

The court may exclude any expert evidence for which the defendant has failed to comply

with the disclosure requirement of Rule 12.2(c)(3).

(e) Inadmissibility of Withdrawn Intention.

Evidence of an intention as to which notice was given under Rule 12.2(a) or (b), later
withdrawn, is not, in any civil or criminal proceeding, admissible against the person who

gave notice of the intention.

Rule 12.3. Notice of a Public-Authority Defense

(a) Notice of the Defense and Disclosure of Witnesses.



(1) Notice in General.

If a defendant intends to assert a defense of actual or believed exercise of public authority
on behalf of a law enforcement agency or federal intelligence agency at the time of the
alleged offense, the defendant must so notify an attorney for the government in writing and
must file a copy of the notice with the clerk within the time provided for filing a pretrial
motion, or at any later time the court sets. The notice filed with the clerk must be under seal

if the notice identifies a federal intelligence agency as the source of public authority.

(2) Contents of Notice.

The notice must contain the following information:

(A) the law enforcement agency or federal intelligence agency involved,;

(B) the agency member on whose behalf the defendant claims to have acted; and

(C) the time during which the defendant claims to have acted with public authority.

(3) Response to the Notice.

An attorney for the government must serve a written response on the defendant or the
defendant's attorney within 10 days after receiving the defendant's notice, but no later than
20 days before trial. The response must admit or deny that the defendant exercised the

public authority identified in the defendant's notice.

(4) Disclosing Witnesses.

(A) Government's Request.

An attorney for the government may request in writing that the defendant disclose the name,
address, and telephone number of each witness-the defendant intends to rely on to establish
a public-authority defense. An attorney for the government may serve the request when the
government serves its response to the defendant's notice under Rule 12.3(a)(3), or later, but

must serve the request no later than 20 days before trial.

(B) Defendant's Response.

160
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Within 7 days after receiving the government's request, the defendant must serve on an
attorney for the government a written statement of the name, address, and telephone number

of each witness.

(C) Government's Reply.

Within 7 days after receiving the defendant's statement, an attorney for the government
must serve on the defendant or the defendant's attorney a written statement of the name,
address, and telephone number of each witness the government intends to rely on to oppose

the defendant's public-authority defense.

(5) Additional Time.

The court may, for good cause, allow a party additional time to comply with this rule.

(b) Continuing Duty to Disclose.

Both an attorney for the government and the defendant must promptly disclose in writing to

the other party the name, address, and telephone number of any additional witness if:

(1) the disclosing party learns of the witness before or during trial; and

(2) the witness should have been disclosed under Rule 12.3(a)(4) if the disclosing party had

known of the witness earlier.

(c) Failure to Comply.

If a party fails to comply with this rule, the court may exclude the testimony of any
undisclosed witness regarding the public-authority defense. This rule does not limit the

defendant's right to testify.

(d) Protective Procedures Unaffected.

This rule does not limit the court's authority to issue appropriate protective orders or to

order that any filings be under seal.

(e) Inadmissibility of Withdrawn Intention.
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Evidence of an intention as to which notice was given under Rule 12.3(a), later withdrawn,
is not, in any civil or criminal proceeding, admissible against the person who gave notice of

the intention.

Rule 12.4. Disclosure Statement

(a) Who Must File.

(1) Nongovernmental Corporate Party.

Any nongovernmental corporate party to a proceeding in a district court must file a
statement that identifies any parent corporation and any publicly held corporation that owns

10% or more of its stock or states that there is no such corporation.

(2) Organizational Victim.

If an organization is a victim of the alleged criminal activity, the government must file a
statement identifying the victim. If the organizational victim is a corporation, the statement
must also disclose the information required by Rule 12.4(a)(1) to the extent it can be

obtained through due diligence.

(b) Time for Filing; Supplemental Filing.

A party must:

(1) file the Rule 12.4(a) statement upon the defendant's initial appearance; and

(2) promptly file a supplemental statement upon any change in the information that the

statement requires.

Rule 16. Discovery and Inspection

(a) Government's Disclosure.

(1) Information Subject to Disclosure.

(A) Defendant's Oral Statement.

Upon a defendant's request, the government must disclose to the defendant the substance of any

relevant oral statement made by the defendant, before or after arrest, in response to interrogation
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by a person the defendant knew was a government agent if the government intends to use the

statement at trial.

(B) Defendant's Written or Recorded Statement.

Upon a defendant's request, the government must disclose to the defendant, and make available

for inspection, copying, or photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:

e the statement is within the government's possession, custody, or control; and
e the attorney for the government knows -- or through due diligence could know --

that the statement exists;

(ii) the portion of any written record containing the substance of any relevant oral
statement made before or after arrest if the defendant made the statement in response to

interrogation by a person the defendant knew was a government agent; and

(iii) the defendant's recorded testimony before a grand jury relating to the charged

offense.

(C) Organizational Defendant.

Upon a defendant's request, if the defendant is an organization, the government must
disclose to the defendant any statement described in Rule 16(a)(1)(A) and (B) if the

government contends that the person making the statement:

(i) was legally able to bind the defendant regarding the subject of the statement
because of that person's position as the defendant's director, officer, employee, or

agent; or

(ii) was personally involved in the alleged conduct constituting the offense and was
legally able to bind the defendant regarding that conduct because of that person's

position as the defendant's director, officer, employee, or agent.

(D) Defendant's Prior Record.

Upon a defendant's request, the government must furnish the defendant with a copy of

the defendant's prior criminal record that is within the government's possession,
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custody, or control if the attorney for the government knows -- or through due

diligence could know -- that the record exists.

(E) Documents and Objects.

Upon a defendant's request, the government must permit the defendant to inspect and
to copy or photograph books, papers, documents, data, photographs, tangible objects,
buildings or places, or copies or portions of any of these items, if the item is within the

government's possession, custody, or control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its case-in-chief at trial; or

(iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests.

Upon a defendant's request, the government must permit a defendant to inspect and to
copy or photograph the results or reports of any physical or mental examination and of

any scientific test or experiment if:

(i) the item is within the government's possession, custody, or control;

(i) the attorney for the government knows - or through due diligence could know --

that the item exists; and

(iii) the item is material to preparing the defense or the government intends to use the

item in its case-inchief at trial.

(G) Expert Witnesses.

At the defendant's request, the government must give to the defendant a written
summary of any testimony that the government intends to use under Rules 702, 703, or
705 of the Federal Rules of Evidence during its case-in-chief at trial. If the government
requests discovery under subdivision (b)(1)(C)(ii) and the defendant complies, the
government must, at the defendant's request, give to the defendant a written summary
of testimony that the government intends to use under Rules 702, 703, or 705 of the

Federal Rules of Evidence as evidence at trial on the issue of the defendant's mental



condition. The summary provided under this subparagraph must describe the witness's

opinions, the bases and reasons for those opinions, and the witness's qualifications.

(2) Information Not Subject to Disclosure.

Except as Rule 16(a)(1) provides otherwise, this rule does not authorize the discovery
or inspection of reports, memoranda, or other internal government documents made by
an attorney for the government or other government agent in connection with
investigating or prosecuting the case. Nor does this rule authorize the discovery or

inspection of statements made by prospective government witnesses except as

provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts.

This rule does not apply to the discovery or inspection of a grand jury's recorded

proceedings, except as provided in Rules 6, 12(h), 16(a)(1), and 26.2.

(b) Defendant's Disclosure.

(1) Information Subject to Disclosure.

(A) Documents and Objects.

If a defendant requests disclosure under Rule 16(a)(1)(E) and the government
complies, then the defendant must permit the government, upon request, to inspect and
to copy or photograph books, papers, documents, data, photographs, tangible objects,

buildings or places, or copies or portions of any of these items if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial.

(B) Reports of Examinations and Tests.

If a defendant requests disclosure under Rule 16(a)(1)(F) and the government
complies, the defendant must permit the government, upon request, to inspect and to
copy or photograph the results or reports of any physical or mental examination and of

any scientific test or experiment if:

(i) the item is within the defendant's possession, custody, or control; and

165
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(ii) the defendant intends to use the item in the defendant's case-in-chief at trial, or
intends to call the witness who prepared the report and the report relates to the

witness's testimony.

(C) Expert Witnesses.

The defendant must, at the government's request, give to the government a written
summary of any testimony that the defendant intends to use under Rules 702, 703, or

705 of the Federal Rules of Evidence as evidence at trial, if --

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the government

complies; or

(ii) the defendant has given notice under Rule 12.2(b) of an intent to present expert

testimony on the defendant's mental condition.

This summary must describe the witness's opinions, the bases and reasons for those

opinions, and the witness's qualifications]. ]

(2) Information Not Subject to Disclosure.

Except for scientific or medical reports, Rule 16(b)(1) does not authorize discovery or

inspection of:

(A) reports, memoranda, or other documents made by the defendant, or the defendant's

attorney or agent, during the case's investigation or defense; or

(B) a statement made to the defendant, or the defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense witness.

(c) Continuing Duty to Disclose.

A party who discovers additional evidence or material before or during trial must

promptly disclose its existence to the other party or the court if:
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(1) the evidence or material is subject to discovery or inspection under this rule; and

(2) the other party previously requested, or the court ordered, its production.

(d) Regulating Discovery.

(1) Protective and Modifying Orders.

At any time the court may, for good cause, deny, restrict, or defer discovery or
inspection, or grant other appropriate relief. The court may permit a party to show
good cause by a written statement that the court will inspect ex parte. If relief is

granted, the court must preserve the entire text of the party's statement under seal.

(2) Failure to Comply.

If a party fails to comply with this rule, the court may:

(A) order that party to permit the discovery or inspection; specify its time, place, and

manner; and prescribe other just terms and conditions;

(B) grant a continuance;

(C) prohibit that party from introducing the undisclosed evidence; or

(D) enter any other order that is just under the circumstances.
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MANUHIN U

Criminal Procedure and Investigation Act 1996 (CPIA 1996)

PART I DISCLOSURE

Introduction

1 Application of this Part

(1) This Part applies where—

(a) a person is charged with a summary offence in respect of which a court proceeds to summary trial

and in respect of which he pleads not guilty,

(b) a person who has attained the age of 18 is charged with an offence which is triable either way, in

respect of which a court proceeds to summary trial and in respect of which he pleads not guilty, or

(c) a person under the age of 18 is charged with an indictable offence in respect of which a court

proceeds to summary trial and in respect of which he pleads not guilty.
(2) This Part also applies where—
(a) a person is charged with an indictable offence and he is committed for trial for the offence concerned,

(b) a person is charged with an indictable offence and proceedings for the trial of the person on the
charge concerned are transferred to the Crown Court by virtue of a notice of transfer given under section 4 of the

[1987 c. 38.] Criminal Justice Act 1987 (serious or complex fraud),

(c) a person is charged with an indictable offence and proceedings for the trial of the person on the
charge concerned are transferred to the Crown Court by virtue of a notice of transfer served on a magistrates' court

under section 53 of the [1991 c. 53.] Criminal Justice Act 1991 (certain cases involving children),

(d) a count charging a person with-a summary offence is included in an indictment under the authority of

section 40 of the [1988 ¢. 33.] Criminal Justice Act 1988 (common assaultéte.), or

(e) a bill of indictment charging a person with an indictable offence is preferred under the authority of
section 2(2)(b) of the [1933 ¢. 36.] Administration of Justice (Miscellaneous Provisions) Act 1933 (bill preferred by

direction of Court of Appeal, or by direction or with consent of a judge).

(3) This Part applies in relation to alleged offences into which no criminal investigation has begun before

the appointed day.

(4) For the purposes of this section a criminal investigation is an investigation which police officers or other

persons have a duty to conduct with a view to it being ascertained—
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(a) whether a person should be charged with an offence, or
(b) whether a person charged with an offence is guilty of it.

(5) The reference in subsection (3) to the appointed day is to such day as is appointed for the purposes of

this Part by the Secretary of State by order.

2 General interpretation

(1) References to the accused are to the person mentioned in section 1(1) or (2).

(2) Where there is more than one accused in any proceedings this Part applies separately in relation to each

of the accused.
(3) References to the prosecutor are to any person acting as prosecutor, whether an individual or a body.
(4) References to material are to material of all kinds, and in particular include references to—
(a) information, and
(b) objects of all descriptions.

(5) References to recording information are to putting it in a durable or retrievable form (such as writing or

tape).
(6) This section applies for the purposes of this Part.

The main provisions

3 Primary disclosure by prosecutor

(1) The prosecutor must—

(a) disclose to the accused any prosecution material which has not previously been disclosed to the

accused and which in the prosecutor’s opinion might undermine the case for the prosecution against the accused, or

(b) give to the accused a written statement that there is no material of a description mentioned in

paragraph (a).
(2) For the purposes of this section prosecution material is material—

(a) which is in the prosecutor’s possession, and came into his possession in connection with the case for

the prosecution against the accused, or

(b) which, in pursuance of a code operative under Part II, he has inspected in connection with the case

for the prosecution against the accused.
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(3) Where material consists of information which has been recorded in any form the prosecutor discloses it

for the purposes of this section—
(a) by securing that a copy is made of it and that the copy is given to the accused, or

(b) if in the prosecutor’s opinion that is not practicable or not desirable, by allowing the accused to
inspect it at a reasonable time and a reasonable place or by taking steps to secure that he is allowed to do so; and a
copy may be in such form as the prosecutor thinks fit and need not be in the same form as that in which the

information has already been recorded.

(4) Where material consists of information which has not been recorded the prosecutor discloses it for the

purposes of this section by securing that it is recorded in such form as he thinks fit and—
() by securing that a copy is made of it and that the copy is given to the accused, or

(b) if in the prosecutor’s opinion that is not practicable or not desirable, by allowing the accused to

inspect it at a reasonable time and a reasonable place or by taking steps to secure that he is allowed to do so.

(5) Where material does not consist of information the prosecutor discloses it for the purposes of this
section by allowing the accused to inspect it at a reasonable time and a reasonable place or by taking steps to secure

that he is allowed to do so.

(6) Material must not be disclosed under this section to the extent that the court, on an application by the

prosecutor, concludes it is not in the public interest to disclose it and orders accordingly.
(7) Material must not be disclosed under this section to the extent that—

(a) it has been intercepted in obedience to a warrant issued under section 2 of the [1985 c. 56.]

Interception of Communications Act 1985, or

(b) it indicates that such a warrant has been issued or that material has been intercepted in obedience to

such a warrant.

(8) The prosecutor must act under this section during the period which, by virtue of section 12, is the

relevant period for this section.

4 Primary disclosure: further provisions

(1) This section applies where—
(a) the prosecutor acts under section 3, and

(b) before so doing he was given a document in pursuance of provision included, by virtue of section

24(3), in a code operative under Part II.
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(2) In such a case the prosecutor must give the document to the accused at the same time as the prosecutor

acts under section 3.

5 Compulsory disclosure by accused

(1) Subject to subsections (2) to (4), this section applies where—
(a) this Part applies by virtue of section 1(2), and
(b) the prosecutor complies with section 3 or purports to comply with it.
(2) Where this Part applies by virtue of section 1(2)(b), this section does not apply unless—
(a) a copy of the notice of transfer, and
(b) copies of the documents containing the evidence,

have been given to the accused under regulations made under section 5(9) of the [1987 c. 38.] Criminal Justice Act

1987.
(3) Where this Part applies by virtue of section 1(2)(c), this section does not apply unless—
() a copy of the notice of transfer, and
(b) copies of the documents containing the evidence,

have been given to the accused under regulations made under paragraph 4 of Schedule 6 to the [1991 ¢. 53.] Criminal

Justice Act 1991.

(4) Where this Part applies by virtue of section 1(2)(e), this section does not apply unless the prosecutor has
served on the accused a copy of the indictment and a copy of the set of documents containing the evidence which is

the basis of the charge.
(5) Where this section applies, the accused must give a defence statement to the court and the prosecutor.
(6) For the purposes of this section a defence statement is a written statement—
(a) setting out in general terms the nature of the accused’s defence,
(b) indicating the matters on which he takes issue with the prosecution, and
(c) setting out, in the case of each such matter, the reason why he takes issue with the prosecution.

(7) If the defence statement discloses an alibi the accused must give particulars of the alibi in the statement,

including—

(a) the name and address of any witness the accused believes is able to give evidence in support of the

alibi, if the name and address are known to the accused when the statement is given;
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(b) any information in the accused’s possession which might be of material assistance in finding any

such witness, if his name or address is not known to the accused when the statement is given.

(8) For the purposes of this section evidence in support of an alibi is evidence tending to show that by
reason of the presence of the accused at a particular place or in a particular area at a particular time he was not, or was
unlikely to have been, at the place where the offence is alleged to have been committed at the time of its alleged

commission.

(9) The accused must give a defence statement under this section during the period which, by virtue of

section 12, is the relevant period for this section.

6 Voluntary disclosure by accused

(1) This section applies where—

(a) this Part applies by virtue of section 1(1), and

(b) the prosecutor complies with section 3 or purports to comply with it.
(2) The accused—

(a) may give a defence statement to the prosecutor, and

(b) if he does so, must also give such a statement to the court.

(3) Subsections (6) to (8) of section 5 apply for the purposes of this section as they apply for the purposes of

that.

(4) If the accused gives a defence statement under this section he must give it during the period which, by

virtue of section 12, is the relevant period for this section.

7 Secondary disclosure by prosecutor

(1) This section applies where the accused gives a defence statement under section 5 or 6.
(2) The prosecutor must—

(a) disclose to the accused any prosecution material which has not previously been disclosed to the
accused and which might be reasonably expected to assist the accused’s defence as disclosed by the defence statement

given under section 5 or 6, or

(b) give to the accused a written statement that there is no material of a description mentioned in

paragraph (a).

(3) For the purposes of this section prosecution material is material—
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(a) which is in the prosecutor’s possession and came into his possession in connection with the case for

the prosecution against the accused, or

(b) which, in pursuance of a code operative under Part II, he has inspected in connection with the case

for the prosecution against the accused.

(4) Subsections (3) to (5) of section 3 (method by which prosecutor discloses) apply for the purposes of this

section as they apply for the purposes of that.

(5) Material must not be disclosed under this section to the extent that the court, on an application by the

prosecutor, concludes it is not in the public interest to disclose it and orders accordingly.
(6) Material must not be disclosed under this section to the extent that—

(a) it has been intercepted in obedience to a warrant issued under section 2 of the [1985 c. 56.]

Interception of Communications Act 1985, or

(b) it indicates that such a warrant has been issued or that material has been intercepted in obedience to

such a warrant.

(7) The prosecutor must act under this section during the period which, by virtue of section 12, is the

relevant period for this section.

8 Application by accused for disclosure

(1) This section applies where the accused gives a defence statement under section 5 or 6 and the prosecutor

complies with section 7 or purports to comply with it or fails to comply with it.
(2) If the accused has at any time reasonable cause to believe that—

(a) there is prosecution material which might be reasonably expected to assist the accused’s defence as

disclosed by the defence statement given under section 5 or 6, and
(b) the material has not been disclosed to the accused,
the accused may apply to the court for an order requiring the prosecutor to.disclose such material to the accused.
(3) For the purposes of this section prosecution material is material—

(a) which is in the prosecutor’s possession and came into his possession in connection with the case for

the prosecution against the accused,

(b) which, in pursuance of a code operative under Part II, he has inspected in connection with the case

for the prosecution against the accused, or

(c) which falls within subsection (4).
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(4) Material falls within this subsection if in pursuance of a code operative under Part IT the prosecutor
must, if he asks for the material, be given a copy of it or be allowed to inspect it in connection with the case for the

prosecution against the accused.

(5) Material must not be disclosed under this section to the extent that the court, on an application by the

prosecutor, concludes it is not in the public interest to disclose it and orders accordingly.
(6) Material must not be disclosed under this section to the extent that—

(a) it has been intercepted in obedience to a warrant issued under section 2 of the [1985 ¢. 56.]

Interception of Communications Act 1985, or

(b) it indicates that such a warrant has been issued or that material has been intercepted in obedience to

such a warrant.

9 Continuing duty of prosecutor to disclose

(1) Subsection (2) applies at all times—
(a) after the prosecutor complies with section 3 or purports to comply with it, and

(b) before the accused is acquitted or convicted or the prosecutor decides not to proceed with the case

concerned.

(2) The prosecutor must keep under review the question whether at any given time there is prosecution

material which—
(a) in his opinion might undermine the case for the prosecution against the accused, and
(b) has not been disclosed to the accused;

and if there is such material at any time the prosecutor must disclose it to the accused as soon as is reasonably

practicable.

(3) In applying subsection (2) by reference to any given time the state of affairs at that time (including the

case for the prosecution as it stands at that time) must be taken into account.
(4) Subsection (5) applies at all times—
(a) after the prosecutor complies with section 7 or purports to comply with it, and

(b) before the accused is acquitted or convicted or the prosecutor decides not to proceed with the case

concerned.

(5) The prosecutor must keep under review the question whether at any given time there is prosecution

material which—
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(a) might be reasonably expected to assist the accused’s defence as disclosed by the defence statement

given under section 5 or 6, and
(b) has not been disclosed to the accused;

and if there is such material at any time the prosecutor must disclose it to the accused as soon as is reasonably

practicable.
(6) For the purposes of this section prosecution material is material—

(a) which is in the prosecutor’s possession and came into his possession in connection with the case for

the prosecution against the accused, or

(b) which, in pursuance of a code operative under Part I, he has inspected in connection with the case

for the prosecution against the accused.

(7) Subsections (3) to (5) of section 3 (method by which prosecutor discloses) apply for the purposes of this

section as they apply for the purposes of that.

(8) Material must not be disclosed under this section to the extent that the court, on an application by the

prosecutor, concludes it is not in the public interest to disclose it and orders accordingly.
(9) Material must not be disclosed under this section to the extent that—

(a) it has been intercepted in obedience to a warrant issued under section 2 of the [1985 ¢. 56.]

Interception of Communications Act 1985, or

(b) it indicates that such a warrant has been issued or that material has been intercepted in obedience to

such a warrant.

10 Prosecutor’s failure to observe time limits

(1) This section applies if the prosecutor—

(a) purports, to act under section 3 after the end of the period which, by virtue of section 12, is the

relevant period for section 3, or

(b) purports to act under section 7 after the end of the period which, by virtue of section 12, is the

relevant period for section 7.

(2) Subject to subsection (3), the failure to act during the period concerned does not on its own constitute

grounds for staying the proceedings for abuse of process.

(3) Subsection (2) does not prevent the failure constituting such grounds if it involves such delay by the

prosecutor that the accused is denied a fair trial.

11 Faults in disclosure by accused
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(1) This section applies where section 5 applies and the accused—
(a) fails to give a defence statement under that section,

(b) gives a defence statement under that section but does so after the end of the period which, by virtue of

section 12, is the relevant period for section 5,
(c) sets out inconsistent defences in a defence statement given under section 5,

(d) at his trial puts forward a defence which is different from any defence set out in a defence statement

given under section 5,

(e) at his trial adduces evidence in support of an alibi without having given particulars of the alibi in a

defence statement given under section 5, or

(f) at his trial calls a witness to give evidence in support of an alibi without having complied with

subsection (7)(a) or (b) of section 5 as regards the witness in giving a defence statement under that section.

(2) This section also applies where section 6 applies, the accused gives a defence statement under that

section, and the accused—

(a) gives the statement after the end of the period which, by virtue of section 12, is the relevant period for

section 6,
(b) sets out inconsistent defences in the statement,
(c) at his trial puts forward a defence which is different from any defence set out in the statement,

(d) at his trial adduces evidence in support of an alibi without having given particulars of the alibi in the

statement, or

(e) at his trial calls a witness to give evidence in support of an alibi without having complied with

subsection (7)(a) or (b) of section 5 (as applied by section 6) as regards the witness in giving the statement.
(3) Where this section applies—

(a) the court or, with the leave of the court, any other party may make such comment as appears

appropriate;

(b) the court or jury may draw such inferences as appear proper in deciding whether the accused is guilty

of the offence concerned.

(4) Where the accused puts forward a defence which is different from any defence set out in a defence
statement given under section 5 or 6, in doing anything under subsection (3) or in deciding whether to do anything

under it the court shall have regard—
(a) to the extent of the difference in the defences, and

(b) to whether there is any justification for it.
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(5) A person shall not be convicted of an offence solely on an inference drawn under subsection (3).

(6) Any reference in this section to evidence in support of an alibi shall be construed in accordance with

section 5.

AONUUINYUINNS )
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MANUIN A

Criminal Justice Act 2003

PART 5 DISCLOSURE

32 Initial duty of disclosure by prosecutor

In the Criminal Procedure and Investigations Act 1996 (c. 25) (in this Part referred to as “the 1996 Act”), in

subsection (1)(a) of section 3 (primary disclosure by prosecutor)—

(a) for “in the prosecutor’s opinion might undermine” there is substituted “might reasonably be considered capable of

undermining”;

(b) after “against the accused” there is inserted “or of assisting the case for the accused”.

33 Defence disclosure

(1) In section 5 of the 1996 Act (compulsory disclosure by accused), after subsection (5) there is inserted—

“(5A) Where there are other accused in the proceedings and the court so orders, the accused must also give a defence

statement to each other accused specified by the court.
(5B) The court may make an order under subsection (5A) either of its own motion or on the application of any party.

(5C) A defence statement that has to be given to the court and the prosecutor (under subsection (5)) must be given

during the period which, by virtue of section 12, is the relevant period for this section.

(5D) A defence statement that has to be given to a co-accused (under subsection (5A)) must be given within such

period as the court may specify.”

(2) After section 6 of that Act there is inserted—

“6A Contents of defence statement

(1) For the purposes of this Part a defence statement is a written statement—

(a) setting out the nature of the accused’s defence, including any particular defences on which he intends to rely,
(b) indicating the matters of fact on which he takes issue with the prosecution,

(c) setting out, in the case of each such matter, why he takes issue with the prosecution, and

(d) indicating any point of law (including any point as to the admissibility of evidence or an abuse of process) which

he wishes to take, and any authority on which he intends to rely for that purpose.

(2) A defence statement that discloses an alibi must give particulars of it, including—
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(a) the name, address and date of birth of any witness the accused believes is able to give evidence in support of the

alibi, or as many of those details as are known to the accused when the statement is given;

(b) any information in the accused’s possession which might be of material assistance in identifying or finding any
such witness in whose case any of the details mentioned in paragraph (a) are not known to the accused when the

statement is given.

(3) For the purposes of this section evidence in support of an alibi is evidence tending to show that by reason of the
presence of the accused at a particular place or in a particular area at a particular time he was not, or was unlikely to

have been, at the place where the offence is alleged to have been committed at the time of its alleged commission.

(4) The Secretary of State may by regulations make provision as to the details of the matters that, by virtue of

subsection (1), are to be included in defence statements.”

(3) After section 6A of that Act (inserted by subsection (2) above) there is inserted—

“6B Updated disclosure by accused

(1) Where the accused has, before the beginning of the relevant period for this section, given a defence statement

under section 5 or 6, he must during that period give to the court and the prosecutor either—
(a) a defence statement under this section (an “updated defence statement”), or

(b) a statement of the kind mentioned in subsection (4).

(2) The relevant period for this section is determined under section 12.

(3) An updated defence statement must comply with the requirements imposed by or under section 6A by reference to

the state of affairs at the time when the statement is given.

(4) Instead of an updated defence statement, the accused may give a written statement stating that he has no changes

to make to the defence statement which was given under section 5 or 6.

(5) Where there are other accused in the proceedings and the court so orders, the accused must also give either an
updated defence statement or a statement of the kind mentioned in subsection (4), within such period as may be

specified by the court, to each other accused so specified.

29

(6) The court may make an order under subsection (5) either of its own motion or on the application of any party.

34 Notification of intention to call defence witnesses

After section 6B of the 1996 Act (inserted by section 33 above) there is inserted—

“6C Notification of intention to call defence witnesses
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(1) The accused must give to the court and the prosecutor a notice indicating whether he intends to call any persons

(other than himself) as witnesses at his trial and, if so—

(a) giving the name, address and date of birth of each such proposed witness, or as many of those details as are known

to the accused when the notice is given;

(b) providing any information in the accused’s possession which might be of material assistance in identifying or
finding any such proposed witness in whose case any of the details mentioned in paragraph (a) are not known to the

accused when the notice is given.

(2) Details do not have to be given under this section to the extent that they have already been given under section

6A(Q2).

(3) The accused must give a notice under this section during the period which, by virtue of section 12, is the relevant

period for this section.
(4) If, following the giving of a notice under this section, the accused—

(a) decides to call a person (other than himself) who is not included in the notice as a proposed witness, or decides not

to call a person who is so included, or

(b) discovers any information which, under subsection (1), he would have had to include in the notice if he had been

aware of it when giving the notice,

he must give an appropriately amended notice to the court and the prosecutor.”

35 Notification of names of experts instructed by defendant

After section 6C of the 1996 Act (inserted by section 34 above) there is inserted—

“6D Notification of names of experts instructed by accused

(1) If the accused instructs a person with a view to his providing any expert opinion for possible use as evidence at the

trial of the accused, he must give to the court and the prosecutor a notice specifying the person’s name and address.

(2) A notice does not have to be given under this section specifying the name and address of a person whose name and

address have already been given under section 6C.

(3) A notice under this section must be given during the period which, by virtue of section 12, is the relevant period

for this section.”

36 Further provisions about defence disclosure

After section 6D of the 1996 Act (inserted by section 35 above) there is inserted—
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“6E Disclosure by accused: further provisions

(1) Where an accused’s solicitor purports to give on behalf of the accused—

(a) a defence statement under section 5, 6 or 6B, or

(b) a statement of the kind mentioned in section 6B(4),

the statement shall, unless the contrary is proved, be deemed to be given with the authority of the accused.

(2) If it appears to the judge at a pre-trial hearing that an accused has failed to comply fully with section 5, 6B or 6C,
so that there is a possibility of comment being made or inferences drawn under section 11(5), he shall warn the

accused accordingly.

(3) In subsection (2) “pre-trial hearing” has the same meaning as in Part 4 (see section 39).
(4) The judge in a trial before a judge and jury—

(a) may direct that the jury be given a copy of any defence statement, and

(b) if he does so, may direct that it be edited so as not to include references to matters evidence of which would be

inadmissible.
(5) A direction under subsection (4)—
(a) may be made either of the judge’s own motion or on the application of any party;

(b) may be made only if the judge is of the opinion that seeing a copy of the defence statement would help the jury to

understand the case or to resolve any issue in the case.
(6) The reference in subsection (4) to-a defence statement is a reference—

(@) where the accused has given only an initial defence statement (that is, a defence statement given under section 5 or

6), to that statement;

(b) where he has given both an initial defence statement and an updated defence statement (that is, a defence statement

given under section 6B), to the updated defence statement;

(c) where he has given both an-initial defence statement and a statement of the kind mentioned in section 6B(4), to the

initial defence statement.”

37 Continuing duty of disclosure by prosecutor

Before section 8 of the 1996 Act there is inserted—

“7A Continuing duty of prosecutor to disclose

(1) This section applies at all times—
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(a) after the prosecutor has complied with section 3 or purported to comply with it, and
(b) before the accused is acquitted or convicted or the prosecutor decides not to proceed with the case concerned.

(2) The prosecutor must keep under review the question whether at any given time (and, in particular, following the

giving of a defence statement) there is prosecution material which—

(a) might reasonably be considered capable of undermining the case for the prosecution against the accused or of

assisting the case for the accused, and
(b) has not been disclosed to the accused.

(3) If at any time there is any such material as is mentioned in subsection (2) the prosecutor must disclose it to the

accused as soon as is reasonably practicable (or within the period mentioned in subsection (5)(a), where that applies).

(4) In applying subsection (2) by reference to any given time the state of affairs at that time (including the case for the

prosecution as it stands at that time) must be taken into account.
(5) Where the accused gives a defence statement under section 5, 6 or 6B—

(a) if as a result of that statement the prosecutor is required by this section to make any disclosure, or further

disclosure, he must do so during the period which, by virtue of section 12, is the relevant period for this section;

(b) if the prosecutor considers that he is not so required, he must during that period give to the accused a written

statement to that effect.
(6) For the purposes of this section prosecution material is material—

(a) which is in the prosecutor’s possession and came into his possession in connection with the case for the

prosecution against the accused, or

(b) which, in pursuance of a code operative under Part 2, he has inspected in connection with the case for the

prosecution against the accused.

(7) Subsections (3) to (5) of section 3 (method by which prosecutor discloses) apply for the purposes of this section as

they apply for the purposes of that.

(8) Material must not be disclosed under this section. to the extent that the court, on an application by the prosecutor,

concludes it is not in the public interest to disclose it and orders accordingly.

(9) Material must not be disclosed under this section to the extent that it is material the disclosure of which is

prohibited by section 17 of the Regulation of Investigatory Powers Act 2000 (c. 23).”

38 Application by defence for disclosure

In section 8 of the 1996 Act (application by accused for disclosure), for subsections (1) and (2) there is substituted—
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“(1) This section applies where the accused has given a defence statement under section 5, 6 or 6B and the prosecutor

has complied with section 7A(5) or has purported to comply with it or has failed to comply with it.

(2) If the accused has at any time reasonable cause to believe that there is prosecution material which is required by
section 7A to be disclosed to him and has not been, he may apply to the court for an order requiring the prosecutor to

disclose it to him.”

39 Faults in defence disclosure

For section 11 of the 1996 Act there is substituted—

“11 Faults in disclosure by accused

(1) This section applies in the three cases set out in subsections (2), (3) and (4).
(2) The first case is where section 5 applies and the accused—
(a) fails to give an initial defence statement,

(b) gives an initial defence statement but does so after the end of the period which, by virtue of section 12, is the

relevant period for section 5,

(c) is required by section 6B to give either an updated defence statement or a statement of the kind mentioned in

subsection (4) of that section but fails to do so,

(d) gives an updated defence statement or a statement of the kind mentioned in section 6B(4) but does so after the end

of the period which, by virtue of section 12, is the relevant period for section 6B,
(e) sets out inconsistent defences in his defence statement, or
(f) at his trial—

(i) puts forward a defence which was not mentioned-in his defence statement or is different from any defence set out

in that statement,

(i) relies on a matter which, in breach of the requirements imposed by or under section 6A, was not mentioned in his

defence statement,
(iii) adduces evidence in support of an alibi without having given particulars of the alibi in his defence statement, or

(iv) calls a witness to give evidence in support of an alibi without having complied with section 6A(2)(a) or (b) as

regards the witness in his defence statement.
(3) The second case is where section 6 applies, the accused gives an initial defence statement, and the accused—

() gives the initial defence statement after the end of the period which, by virtue of section 12, is the relevant period

for section 6, or
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(b) does any of the things mentioned in paragraphs (c) to (f) of subsection (2).
(4) The third case is where the accused—

(a) gives a witness notice but does so after the end of the period which, by virtue of section 12, is the relevant period

for section 6C, or

(b) at his trial calls a witness (other than himself) not included, or not adequately identified, in a witness notice.
(5) Where this section applies—

() the court or any other party may make such comment as appears appropriate;

(b) the court or jury may draw such inferences as appear proper in deciding whether the accused is guilty of the

offence concerned.
(6) Where—

(a) this section applies by virtue of subsection (2)(f)(ii) (including that provision as it applies by virtue of subsection

(3)(b)), and

(b) the matter which was not mentioned is a point of law (including any point as to the admissibility of evidence or an

abuse of process) or an authority,
comment by another party under subsection (5)(a) may be made only with the leave of the court.

(7) Where this section applies by virtue of subsection (4), comment by another party under subsection (5)(a) may be

made only with the leave of the court.

(8) Where the accused puts forward a defence which is different from any defence set out in his defence statement, in

doing anything under subsection (5) or in deciding whether to do anything under it the court shall have regard—
(a) to the extent of the differences in the defences, and
(b) to whether there is any justification for it.

(9) Where the accused calls a witness whom he has failed to include, or to identify adequately, in a witness notice, in
doing anything under subsection (5) or in deciding whether to do anything under it the court shall have regard to

whether there is any justification for the failure.
(10) A person shall not be convicted of an offence solely on an inference drawn under subsection (5).

(11) Where the accused has given a statement of the kind mentioned in section 6B(4), then, for the purposes of
subsections (2)(f)(ii) and (iv), the question as to whether there has been a breach of the requirements imposed by or

under section 6A or a failure to comply with section 6A(2)(a) or (b) shall be determined—
(a) by reference to the state of affairs at the time when that statement was given, and

(b) as if the defence statement was given at the same time as that statement.
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(12) In this section—

() “initial defence statement” means a defence statement given under section 5 or 6;

(b) “updated defence statement” means a defence statement given under section 6B;

(c) a reference simply to an accused’s “defence statement” is a reference—

(i) where he has given only an initial defence statement, to that statement;

(ii) where he has given both an initial and an updated defence statement, to the updated defence statement;

(iii) where he has given both an initial defence statement and a statement of the kind mentioned in section 6B(4), to

the initial defence statement;
(d) a reference to evidence in support of an alibi shall be construed in accordance with section 6A(3);

(e) “witness notice” means a notice given under section 6C.”
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Article 101.

The investigating judge summons any person whose statement appears useful to him before him
through a bailliff or a police officer. A copy of this summons is handed over to the person.

Witnesses may also be summoned by an ordinary letter, a recorded delivery letter or through
administrative channels; they may also appear of their own volition.

Where he is summoned or sent for, the witness is informed that if he does not appear or refuses to
appear, he can be compelled to by the law-enforcement agencies in accordance with the provisions of article

109.
Article 103.

Witnesses swear an oath to tell the whole truth and nothing but the truth. The judge asks their
surname, first names, age, profession, residence, whether they are the parties’ family members or relations by
marriage, and to what degree, or if they are in their service. A record is made of the questions and of the

answers.
Article 105.

Persons against whom there is serious and corroborative evidence that they took part in the offences

referred to the investigating judge may not be heard as witnesses.
Article 113-1

Any person mentioned by name in the initial submission and who is not indicted may only be heard as

an assisted witness.
Article 113-2

Any person mentioned by name in a complaint or implicated by the victim may be heard as an
assisted witness. Where he appears before the investigating judge, he is compulsorily heard in this capacity if

he requests this.
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Any person implicated by a witness or against whom there is evidence making it seem probable that
he could have participated, as the perpetrator or accomplice, in committing the offence of which the

investigating judge is seised, may be heard as an assisted witness.

Article 113-3

The assisted witness benefits from the right to be assisted by an advocate, who is informed prior to the
hearings and who has access to the case file, in accordance with the provisions of articles 114 and 114-1. He
may also ask the investigating judge to be confronted with the person or persons who have implicated him, in
accordance with the provisions of article 82-1. This advocate is chosen by the assisted witness or appointed ex
officio by the president of the bar association if the person concerned requests this.

During his first hearing as an assisted witness, the person is informed of his rights by the investigating

judge.

Article 114.

Unless they expressly waive this right, parties may only be heard, interrogated or confronted in the
presence of their advocates or when their advocates have been duly called upon.

The advocates are summoned five working days at the latest before the interrogation or examination
of the party they assist, by recorded delivery letter with request for acknowledgement of receipt, by fax with
receipt, or verbally with a signature in the case file of the proceedings.

The case file is put at their disposal four working days at the latest before each interrogation of the
person under judicial examination or each hearing of the civil party. After the first appearance of the person
under judicial examination or the first hearing of the civil party, the case file is also put at the permanent
disposal of the advocates during working days, subject to the requirements of the proper functioning of the
investigating judge’s office. Where the provisions of the last paragraph of article 80-1 are implemented, the
case file is put at the advocate’s disposal, subject to the requirements of the proper functioning of the
investigating judge’s office, fifteen days after the sending of the recorded delivery letter or the note made in the
official record, if the first appearance has not meanwhile taken place.

After the first appearance or first examination, the advocates of the parties may request the issuance at

their expense of a copy of some or all of the documents and instruments of the case file.

The advocates may transmit a reproduction of the copies obtained in this way to their client. The latter

states beforehand in writing that he is aware of the provisions of the following paragraph and of article 114-1.

Only copies of the experts’ reports may be communicated to third parties, by the parties or their advocates,

and for the needs of the defence.
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The advocate must notify the investigating judge of the list of documents or procedural acts, copies of
which he wishes to give to his client, by a declaration made to the investigating judge’s clerk, or by a recorded

delivery letter with request for acknowledgement of receipt, and made for this sole purpose.

The investigating judge has five working days from receiving the application to refuse to deliver some or all
of these copies by making a specially reasoned order in respect of the risks of pressure on the victims, the person
under judicial examination, their advocates, the witnesses, the investigators, the experts or any other person taking

part in the proceedings.

This decision is made known to the advocate immediately, and by any method. Failing a response from the
investigating judge notified within the assigned time limit, the advocate may give his client the copy of the documents
or acts in the list that he provided. Within two days of its notification, he can refer the investigating judge’s decision
to the investigating chamber’s presiding judge, who rules within five working days by making a written, reasoned and
unappealable decision. Where there is no response within the assigned time limit, the advocate may give his client the

copy of the documents or acts mentioned on the list.

The rules pursuant to which such documents may be handed by his advocate to a person detained and the

conditions under which this person may hold these documents are determined by a Council of State Decree.

By way of exception to the provisions of the eighth and ninth paragraphs, the advocate of a civil party
whose petition is challenged as inadmissible may not give his client a copy of the documents or procedural acts
without the prior authorisation of the investigating judge, which may be sent to him by any means. In the event
of a refusal by the investigating judge or in the absence of a response made by this judge within five working
days, the advocate may refer to the presiding judge of the investigating chamber, who decides within five
working days by making a written, reasoned and unappealable decision. In the absence of prior authorisation
from the presiding judge of the investigating chamber, the advocate may not give the copy of the documents or

procedural acts to his client.
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Section 68. [Examination as to Witness' Identity and Personal Particulars]

(1) The hearing begins with the witness being asked to state his first name and family name, age, position or trade and
place of residence. Witnesses who have made observations in their official capacity may state their place of work

instead of their place of residence.

(2) If there is reason to fear that the witness or another person might be endangered by the witness stating his place of
residence, the witness may be permitted to state his business address or place of work or another address at which
documents can be served instead of stating his place of residence. Under the condition set out in the first sentence, the

presiding judge may permit the witness not to state his place of residence during the main hearing.

(3) If there is reason to fear that revealing the identity or the place of residence or whereabouts of the witness would
endanger the witness' or another person's life, limb or liberty, the witness may be permitted not to state personal
particulars or to state particulars only of an earlier identity. However, if so asked at the main hearing, he shall be
required to state in what capacity the facts he is indicating became known to him. Documents establishing the witness'

identity shall be kept by the public prosecution office. They shall only be included in the files when the danger ceases.

(4) Where necessary, questions relating to circumstances justifying the witness' credibility in the case at hand,

particularly concerning his relationship with the accused or the aggrieved party, shall be submitted to him.
Section 147. [Inspection of the Files]

(1) Defense counsel shall be entitled to inspect those files which are available to the court, those which would have to

be submitted to the court if charges have been preferred, and to inspect officially impounded pieces of evidence.

(2) If the termination of the investigations has not yet been noted in the file, defense counsel may be refused
inspection of the files or of individual documents in the files, as well as the inspection of officially impounded pieces

of evidence, if this may endanger the purpose of the investigation.

(3) At no stage of the proceedings may defense counsel be refused inspection of records concerning the examination
of the accused or concerning such judicial acts of investigation to which defense counsel has been or should have been

admitted, nor may he be refused inspection of expert opinions.
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(4) Upon application, defense counsel may be permitted to take the files, with the exception of pieces of evidence, to
his office or to his private premises for inspection, unless there are significant reasons to the contrary. The decision

shall not be contestable.

(5) Regarding permission to inspect the files, the public prosecution office shall decide during the preparatory

proceedings; in other cases, the judge presiding over the court seized of the case shall be competent to decide.

(6) If the reason for refusing the inspection of the files has not already ceased to exist, the public prosecution office
shall revoke the order no later than upon completion of the investigation. Defense counsel shall be notified as soon as

the right to inspect the files exists again without restriction.

Section 245. [Extent of Evidence Taken|

(1) The taking of evidence shall be extended to all witnesses and experts who were summoned by the court and who
appeared, as well as to other evidence produced by the court or the public prosecution office pursuant to Section 214
subsection (4), unless the taking of evidence is inadmissible. The taking of certain evidence may be dispensed with if

the public prosecution office, defense counsel and the defendant agree.

(2) The court shall be obliged to extend the taking of evidence to the witnesses and experts who appeared upon being
summoned by the defendant or the public prosecution office, as well as to other evidence produced, only if an
application to take evidence is submitted. The application shall be rejected if the taking of evidence is inadmissible. It
may otherwise be rejected only if the fact for which evidence is to be furnished has already been proved or is common
knowledge, if there is no connection between the fact and the matter being adjudicated, if the evidence is completely

unsuitable, or if the application has been filed for the purpose of protracting the proceedings.

Section 246. [Belated Applications to Take Evidence]

(1) The taking of evidence may-not-be refused on the grounds that the evidence or the-fact which is to be proved was

submitted too late.

(2) Until such time as all evidence has been taken, the applicant's opponent may, however, apply for suspension of the
main hearing for the purpose of collecting information if a witness or expert who is to be examined was named so late,

or a fact which is to be proved was submitted so late that the opponent lacked the time needed to collect information.

(3) The public prosecution office and the defendant shall have the same right in respect of witnesses and experts

summoned at the direction of the presiding judge or the court.

(4) The court shall decide on these applications in the exercise of its unfettered discretion.
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Section 406e. [Inspection of Files]

(1) An attorney-at-law may inspect for the aggrieved person the files which are available to the court or, if public
charges were preferred, would have to be submitted to it, and may inspect officially impounded pieces of evidence, if

he shows a legitimate interest. In the cases mentioned in Section 395 such legitimate interest need not be shown.

(2) Inspection of the files shall be refused if overriding interests worthy of protection, either of the accused or of other
persons, constitute an obstacle thereto. It may be refused if the purpose of the investigation appears to be jeopardized

or if the proceedings would be considerably delayed thereby.

(3) Upon application and unless important reasons constitute an obstacle, the attorney-at-law may be handed the files,

but not the pieces of evidence, to take to his office or private premises.

(4) The public prosecution office shall decide whether to grant inspection of the files in preparatory proceedings and
after final conclusion of the proceedings, or otherwise the presiding judge of the court seized of the case. If the public
prosecution office refuses inspection of the files, a court decision pursuant to Section 161a subsection (3), second to

fourth sentences, may be applied for; the presiding judge's decision shall be incontestable.

(5) Under the conditions in subsection (1) the aggrieved person may be given information and copies

from the files; subsections (2) and (4), first sentence, shall apply mutatis mutandis.
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MANUIN N

ATTORNEY GENERAL’ S GUIDELINES ON DISCLOSURE 2005

FOREWORD

Disclosure is one of the most important issues in the criminal justice system and the application of proper and
fair disclosure is a vital component of a fair criminal justice system. The “golden rule” is that fairness requires
full disclosure should be made of all material held by the prosecution that weakens its case or strengthens that

of the defence.

This amounts to no more and no less than a proper application of the Criminal Procedure and Investigations Act 1996
(CPIA) recently amended by the Criminal Justice Act 2003. The amendments in the Criminal Justice Act 2003
abolished the concept of “primary” and “secondary” disclosure, and introduced an amalgamated test for disclosure of
material that “might reasonably be considered capable of undermining the prosecution case or assisting the case for
accused”. Tt also introduced a new Code of Practice. In the light of these, other new provisions and case law I

conducted a review of the Attorney General’s Guidelines issued in November 2000.

Concerns had previously been expressed about the operation of the then existing provisions by judges, prosecutors,
and defence practitioners. It seems to me that we must all make a concerted effort to comply with the CPIA
disclosure regime robustly in a consistent way in order to regain the trust and confidence of all those involved in the
criminal justice system. The House of Lords in R v H & C made it clear that so long as the current disclosure system
was operated with scrupulous attention, in accordance with the law and with proper regard to the interests of the

defendant, it was entirely compatible with Article 6 of the European Convention on Human Rights.

It is vital that everybody in the criminal justice system operates these procedures properly and fairly to ensure we
protect the integrity of the criminal justice system whilst at the same time ensuring that a just and fair disclosure
process is not abused so that it becomes unwieldy, bureaucratic and effectively unworkable. This means that all those

involved must play their role.

Investigators must provide detailed and proper schedules. Prosecutors must not abrogate their duties under the CPIA
by making wholesale disclosure in order to avoid carrying out the disclosure exercise themselves. Likewise, defence
practitioners should avoid fishing expeditions and where disclosure is not provided using this as an excuse for an
abuse of process application. I hope also that the courts will apply the legal regime set out under the CPIA rather than

ordering disclosure because either it is easier or it would not “do any harm”.
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This disclosure regime must be made to work and it can only work if there is trust and confidence in the system and
everyone plays their role in it. If this is achieved applications for a stay of proceedings on the grounds of non
disclosure will only be made exceedingly sparingly and never on a speculative basis. Likewise such applications are
only likely to succeed in extreme cases and certainly not where the alleged disclosure is in relation to speculative

requests for material.

I have therefore revised the Guidelines to take account of developments and to start the process of ensuring that
everyone works to achieve consistency of approach to CPIA disclosure. The amalgamated test should introduce
a more streamlined process which is more objective and should therefore deal with some of the concerns about

inconsistency in the application of the disclosure regime by prosecutors.

A draft set of these revised Guidelines went out for consultation, and resulted in many thoughtful and detailed
responses from practitioners, including members of the judiciary, who have to work with the scheme on a daily basis.
The Group that was established to advise me on the revision of the Guidelines has taken account of the results of the
consultation exercise. I give my warm thanks to all who have offered responses on the consultation and assisted in

the revision of these Guidelines.

I am publishing today the revised Guidelines that, if properly, applied will contribute to ensuring that the disclosure
regime operates effectively, fairly and justly - which is vitally important to the integrity of the criminal justice system

and the way in which it is perceived by the general public.

DISCLOSURE OF UNUSED MATERIAL IN CRIMINAL PROCEEDINGS

INTRODUCTION

1. Every accused person has a right to a fair trial, a right long embodied in our law and guaranteed under
Atticle 6 of the European Convention on Human Rights (ECHR). A fair trial is the proper object and
expectation of all participants in the trial process. Fair disclosure to an accused is an inseparable part of a
fair trial.

2. What must be clear is that a fair trial consists of an examination not just of all the evidence the parties wish
to rely on but also all other relevant subject matter. A fair trial should not require consideration of irrelevant
material and should not involve spurious applications or arguments which serve to divert the trial process
from examining the real issues before the court.

3. The scheme set out in the Criminal Procedure and Investigations Act 1996 (as amended by the Criminal
Justice Act 2003) (the Act) is designed to ensure that there is fair disclosure of material which may be
relevant to an investigation and which does not form part of the prosecution case. Disclosure under the Act

should assist the accused in the timely preparation and presentation of their case and assist the court to focus
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on all the relevant issues in the trial. Disclosure which does not meet these objectives risks preventing a fair
trial taking place.

This means that the disclosure regime set out in the Act must be scrupulously followed. These
Guidelines build upon the existing law to help to ensure that the legislation is operated more effectively,
consistently and fairly.

Disclosure must not be an open ended trawl of unused material. A critical element to fair and proper
disclosure is that the defence play their role to ensure that the prosecution are directed to material which
might reasonably be considered capable of undermining the prosecution case or assisting the case for the
accused. This process is key to ensuring prosecutors make informed determinations about disclosure of
unused material.

Fairness does recognise that there are other interests that need to be protected, including those of
victims and witnesses who might otherwise be exposed to harm. The scheme of the Act protects those
interests. It should also ensure that material is not disclosed which overburdens the participants in the
trial process, diverts attention from the relevant issues, leads to unjustifiable delay, and is wasteful of

resources.

Whilst it is acknowledged that these Guidelines have been drafted with a focus on Crown Court
proceedings the spirit of the Guidelines must be followed where they apply to proceedings in the

magistrates’ court.

GENERAL PRINCIPLES

10.

Disclosure refers to providing the defence with copies of, or access to, any material which might
reasonably be considered capable of undermining the case for the prosecution against the accused, or of
assisting the case for the accused, and which has not previously been disclosed.

Prosecutors will only be expected to anticipate what material might weaken their case or strengthen the
defence in the light of information available at the time of the disclosure decision, and this may include
information revealed during questioning.

Generally, material which can reasonably be considered capable of undermining the prosecution case
against the accused or assisting the defence case will include anything that tends to show a fact inconsistent

with the elements of the case that must be proved by the prosecution. Material can fulfil the disclosure test:

(a) by the use to be made of it in cross-examination; or
(b) by its capacity to support submissions that could lead to:
(1) the exclusion of evidence; or
(i1) a stay of proceedings; or
(iii) a court or tribunal finding that any public authority had acted incompatibly with the

accused ’s rights under the ECHR, or
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12.
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© by its capacity to suggest an explanation or partial explanation of the accused’s actions.

In deciding whether material may fall to be disclosed under paragraph 10, especially (b)(ii), prosecutors
must consider whether disclosure is required in order for a proper application to be made. The purpose of
this paragraph is not to allow enquiries to support speculative arguments or for the manufacture of defences.
Examples of material that might reasonably be considered capable of undermining the prosecution case or

of assisting the case for the accused are:

L. Any material casting doubt upon the accuracy of any prosecution evidence.
il. Any material which may point to another person, whether charged or not (including a co-

accused) having involvement in the commission of the offence.

iii. Any material which may cast doubt upon the reliability of a confession.
iv. Any material that might go to the credibility of a prosecution witness.
v. Any material that might support a defence that is either raised by the defence or apparent

from the prosecution papers.
Vi. Any material which may have a bearing on the admissibility of any prosecution evidence.
It should also be borne in mind that while items of material viewed in isolation may not be reasonably
considered to be capable of undermining the prosecution case or assisting the accused, several items

together can have that effect.

Material relating to the accused’s mental or physical health, intellectual capacity, or to any ill
treatment which the accused may have suffered when in the investigator’s custody is likely to fall

within the test for disclosure set out in paragraph 8 above.

DEFENCE STATEMENTS

15.

16.

A defence statement must comply with the requirements of section 6A of the Act. A comprehensive
defence statement assists the participants in the trial to ensure that it is fair. The trial process is not well
served if the defence make general and unspecified allegations and then seek far-reaching disclosure in the
hope that material may turn up to make them good. The more detail a defence statement contains the more
likely it is that the prosecutor will make an informed decision about whether any remaining undisclosed
material might reasonably be considered capable of undermining the prosecution case or of assisting the
case for the accused, or whether to advise the investigator to undertake further enquiries. It also helps in the
management of the trial by narrowing down and focussing on the issues in dispute. It may result in the
prosecution discontinuing the case. Defence practitioners should be aware of these considerations when
advising their clients.

Whenever a defence solicitor provides a defence statement on behalf of the accused it will be deemed

to be given with the authority of the solicitor’s client.
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CONTINUING DUTY OF PROSECUTOR TO DISCLOSE

17.

18.

19.

Section 7A of the Act imposes a continuing duty upon the prosecutor to keep under review at all times the
question of whether there is any unused material which might reasonably be considered capable of
undermining the prosecution case against the accused or assisting the case for the accused and which has
not previously been disclosed. This duty arises after the prosecutor has complied with the duty of initial
disclosure or purported to comply with it and before the accused is acquitted or convicted or the
prosecutor decides not to proceed with the case. If such material is identified, then the prosecutor must
disclose it to the accused as soon as is reasonably practicable.

As part of their continuing duty of disclosure, prosecutors should be open, alert and promptly responsive to
requests for disclosure of material supported by a comprehensive defence statement. Conversely, if no
defence statement has been served or if the prosecutor considers that the defence statement is lacking
specificity or otherwise does not meet the requirements of section 6A of the Act, a letter should be sent to
the defence indicating this. If the position is not resolved satisfactorily, the prosecutor should consider
raising the issue at a hearing for directions  to enable the court to give a warning or appropriate directions.
When defence practitioners are dissatisfied with disclosure decisions by the prosecution and consider
that they are entitled to further disclosure, applications to the court should be made pursuant to section
8 of the Act and in accordance with the procedures set out in the Criminal Procedure Rules.
Applications for further disclosure should not be made as ad hoc applications but dealt with under the

proper procedures.

APPLICATIONS FOR NON-DISCLOSURE IN THE PUBLIC INTEREST

20.

21.

22.

Before making an application to the court to withhold material which would otherwise fall to be disclosed,
on the basis that to disclose would give rise to a real risk of serious prejudice to an important public interest,
prosecutors should aim to disclose as much of the material as they properly can (for example, by giving the
defence redacted or edited copies or summaries). Neutral material or material damaging to the defendant
need not be disclosed and must not be brought to the attention of the court. It is only in truly borderline

cases that the prosecution should seek a judicial ruling on the disclosability of material in its possession.

Prior to or at the hearing, the court must be provided with full and accurate information. Prior to the hearing
the prosecutor and the prosecution advocate must examine all material, which is the subject matter of the
application and make any necessary enquiries of the investigator. The prosecutor (or representative) and/or
investigator should attend such applications.

The principles set out at paragraph 36 of R v H & C should be rigorously applied firstly by the prosecutor
and then by the court considering the material. It is essential that these principles are scrupulously attended
to to ensure that the procedure for examination of material in the absence of the accused is compliant with

Atrticle 6 of ECHR.
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RESPONSIBILITIES

23.

24.

25.

26.

217.

28.

29.

Investigators and disclosure officers

Investigators and disclosure officers must be fair and objective and must work together with
prosecutors to ensure that disclosure obligations are met. A failure to take action leading to inadequate
disclosure may result in a wrongful conviction. It may alternatively lead to a successful abuse of
process argument, an acquittal against the weight of the evidence or the appellate courts may find that
a conviction is unsafe and quash it.

Officers appointed as disclosure officers must have the requisite experience, skills, competence and
resources to undertake their vital role. In discharging their obligations under the Act, code, common law
and any operational instructions, investigators should always err on the side of recording and retaining
material where they have any doubt as to whether it may be relevant.

An individual must not be appointed as disclosure officer, or continue in that role, if that is likely to result in
a conflict of interest, for instance, if the disclosure officer is the victim of the alleged crime which is the
subject of investigation. The advice of a more senior investigator must always be sought if there is doubt as
to whether a conflict of interest precludes an individual acting as the disclosure officer. If thereafter a doubt
remains, the advice of a prosecutor should be sought.

There may be a number of disclosure officers, especially in large and complex cases. However, there must
be a lead disclosure officer who is the focus for enquiries and whose responsibility it is to ensure that the
investigator’s disclosure obligations are complied with. Disclosure officers, or their deputies, must inspect,
view or listen to all relevant material that has been retained by the investigator, and the disclosure officer
must provide a personal declaration to the effect that this task has been undertaken.

Generally this will mean that such material must be examined in detail by the disclosure officer or the
deputy, but exceptionally the extent and manner of inspecting, viewing or listening will depend on the
nature of material and its form. For example, it might be reasonable to examine digital material by using
software search tools, or to establish the contents of large volumes of material by dip sampling. If such
material is not examined in detail, it must nonetheless be described on the disclosure schedules accurately
and as clearly as possible. The extent and manner of its examination must also be described together with
justification for such action.

Investigators must retain material that may be relevant to the investigation. However, it may become
apparent to the investigator that some material obtained in the course of an investigation because it was
considered potentially relevant, is in fact incapable of impact. It need not then be retained or dealt with in
accordance with these Guidelines, although the investigator should err on the side of caution in coming to
this conclusion and seek the advice of the prosecutor as appropriate.

In meeting the obligations in paragraph 6.9 and 8.1 of the Code, it is crucial that descriptions by disclosure
officers in non-sensitive schedules are detailed, clear and accurate. The descriptions may require a summary

of the contents of the retained material to assist the prosecutor to make an informed decision on disclosure.
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Sensitive schedules must contain sufficient information to enable the prosecutor to make an informed
decision as to whether or not the material itself should be viewed, to the extent possible without
compromising the confidentiality of the information.

Disclosure officers must specifically draw material to the attention of the prosecutor for consideration
where they have any doubt as to whether it might reasonably be considered capable of undermining the

prosecution case or of assisting the case for the accused.
Disclosure officers must seek the advice and assistance of prosecutors when in doubt as to
their responsibility as early as possible. They must deal expeditiously with requests by the

prosecutor for further information on material, which may lead to disclosure.

Prosecutors

Prosecutors must do all that they can to facilitate proper disclosure, as part of their general and personal
professional responsibility to act fairly and impartially, in the interests of justice and in accordance with the
law. Prosecutors must also be alert to the need to provide advice to, and where necessary probe actions
taken by, disclosure officers to ensure that disclosure obligations are met.

Prosecutors must review schedules prepared by disclosure officers thoroughly and must be alert to the
possibility that relevant material may exist which has not been revealed to them or material included which
should not have been. If no schedules have been provided, or there are apparent omissions from the
schedules, or documents or other items are inadequately described or are unclear, the prosecutor must at
once take action to obtain properly completed schedules. Likewise schedules should be returned for
amendment if irrelevant items are included. If prosecutors remain dissatisfied with the quality or content of
the schedules they must raise the matter with a senior investigator, and if necessary, persist, with a view to
resolving the matter satisfactorily.

Where prosecutors have reason to believe that the disclosure officer has not discharged the obligation in
paragraph 26 to inspect, view or listen to relevant material, they must at once raise the matter with the
disclosure officer and, if it is believed that the officer has not inspected, viewed-or listened to the material,
request that it be done.

When prosecutors or disclosure officers believe that material might reasonably be considered capable of
undermining the prosecution case or assisting the case for the accused, prosecutors must always inspect,
view or listen to the material and satisfy themselves that the prosecution can properly be continued having
regard to the disclosability of the material reviewed. Their judgement as to what other material to inspect,
view or listen to will depend on the circumstances of each case.

Prosecutors should copy the defence statement to the disclosure officer and investigator as soon as
reasonably practicable and prosecutors should advise the investigator if, in their view, reasonable and

relevant lines of further enquiry should be pursued.
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Prosecutors cannot comment upon, or invite inferences to be drawn from, failures in defence disclosure
otherwise than in accordance with section 11 of the Act. Prosecutors may cross-examine the accused on
differences between the defence case put at trial and that set out in his or her defence statement. In doing
S0, it may be appropriate to apply to the judge under section 6E of the Act for copies of the statement to be
given to a jury, edited if necessary to remove inadmissible material. Prosecutors should examine the
defence statement to see whether it points to other lines of enquiry. If the defence statement does point to
other reasonable lines of inquiry further investigation is required and evidence obtained as a result of these
enquiries may be used as part of the prosecution case or to rebut the defence.

Once initial disclosure is completed and a defence statement has been served requests for disclosure should
ordinarily only be answered if the request is in accordance with and relevant to the defence statement. If it
is not, then a further or amended defence statement should be sought and obtained before considering the
request for further disclosure.

Prosecutors must ensure that they record in writing all actions and decisions they make in discharging their
disclosure responsibilities, and this information is to be made available to the prosecution advocate if
requested or if relevant to an issue.

If the material does not fulfil the disclosure test there is no requirement to disclose it. For this purpose, the
parties’ respective cases should not be restrictively analysed but must be carefully analysed to ascertain the
specific facts the prosecution seek to establish and the specific grounds on which the charges are resisted.
Neutral material or material damaging to the defendant need not be disclosed and must not be brought to the
attention of the court. Only in truly borderline cases should the prosecution seck a judicial ruling on the
disclosability of material in its hands.

If prosecutors are satisfied that a fair trial cannot take place where material which satisfies the disclosure test
cannot be disclosed, and that this cannot or will not be remedied including by, for example, making formal
admissions, amending the charges or presenting the case in a different way so as to ensure fairness or in

other ways, they must not continue with the case.

Prosecution advocates

Prosecution advocates should ensure that all material that ought to be disclosed under the Act is disclosed to
the defence. However, prosecution advocates cannot be expected to disclose material if they are not aware
of its existence. As far as is possible, prosecution advocates must place themselves in a fully informed
position to enable them to make decisions on disclosure.

Upon receipt of instructions, prosecution advocates should consider as a priority all the information
provided regarding disclosure of material. Prosecution advocates should consider, in every case, whether
they can be satisfied that they are in possession of all relevant documentation and that they have been
instructed fully regarding disclosure matters. Decisions already made regarding disclosure should be
reviewed. If as a result, the advocate considers that further information or action is required, written advice

should be promptly provided setting out the aspects that need clarification or action. Prosecution advocates
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must advise on disclosure in accordance with the Act. If necessary and where appropriate a conference
should be held to determine what is required.

The prosecution advocate must keep decisions regarding disclosure under review until the conclusion of the
trial. The prosecution advocate must in every case specifically consider whether he or she can satisfactorily
discharge the duty of continuing review on the basis of the material supplied already, or whether it is
necessary to inspect further material or to reconsider material already inspected. Prosecution advocates
must not abrogate their responsibility under the Act by disclosing material which could not be considered
capable of undermining the prosecution case or of assisting the case for the accused.

Prior to the commencement of a trial, the prosecuting advocate should always make decisions on disclosure
in consultation with those instructing him or her and the disclosure officer. After a trial has started, it is
recognised that in practice consultation on disclosure issues may not be practicable; it continues to be
desirable, however, whenever this can be achieved without affecting unduly the conduct of the trial.

There is no basis in law or practice for disclosure on a “counsel to counsel” basis.
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