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## 4786365034: MAJOR LAWS.

KEY WORD: APPLICATION / HARDSHIP / DOCTRINE / THAI LAW
AMMARALAK RAKWONG. : THE APPLICATION OF THE HARDSHIP DOCTRINE OF
THAI LAW. THESIS ADVISOR: ASSOCIATE PROFESSOR SANUNKORN
SOTTHIBANDHU, Ph.D., 155 pp.

The purpose of this thesis is to study about the law of "hardship”. The hardship is a
situation in which the disadvantaged party still has ability in exercising under a contract, but
there is an event occurred after the conclusion of the goniract was made. As a conseqguence,
the disadvantaged party must pay foo much dgbt orthe other party may excessively receive
the payment. This causes an unfaircandition to both parties if they still oblige to follow with
the unfair conditions. Therefore, thus thesis will focus on Civil and Common law rules, the
Principles of European _Gantr_ac:t Law and the UNIDROIT Principles of Intemational
Commercial Contracts about hardship which principles have been applied or have been

stated.

After the research, it is found that, in Thailand, the Civil and Commercial Code states
only force majeure provision but not forthe harashiﬁ;-iga.refum, if there is any problem relating
te the hardship or the disadvantaged parly is unable to exercise hisfher right under the
contract due to the substantive changeﬁ after the contract was made. The disadvantaged
party has to pay much mere than they sught 1o because the hiardship is not stated in the Civil
and Commercial Code. As @ result, the parties will have no right 1a renegotiate the contract or

terminate the contract.

As a result) | would recommendcthat we _should prapgse tocamend the Civil and
Commercial Code by adding the "hardship"‘provision cleary, so that when there is a problem

regarding the hardship, the parties will have the specific provision to resoive such problem,

Field of study..........cooeconnee. Lot Student's signature..... "q':"'f“ﬂ "J”‘“]"E“]‘”W ’é/
Academic year................. 200B.........oooo..n. Advisor's sngnaturesg'gY/}"’!’M *
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performance is discharged, unless the language or the circumstances indicate

the contrary.”
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(a) Delay in delivery or non-delivery in whole or in part by a seller
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occurrence of contingency the non-occurrence of which was a basic assumption
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* § 313 Interference with the basis of the contract

(1) If circumstances upon which a contract was based have materially
changed after conclusion of the contract and if the parties would not have concluded
the contract or would have done so upon different terms if they had foreseen that

change, adaptation of the contract may be claimed in so far as, having regard to all the
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circumstances-of the specific.case;-in-particular the-contractual-or statutory allocation of
risk, it cannot reasonably be expected that a party should continue to be bound by the
contract in its unaltered form.

(2) If material assumptions that have become the basis of the contract
subsequently turn out to be incorrect, they are treated in the same way as a change in
circumstances.

(3) If adaptation of the contract is not possible or cannot reasonably be
imposed on one party, the disadvantaged party may terminate the contract. In the case
of a contract for the performance of a recurring obligation, the right to terminate is

replaced by the right to terminate on notice.
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(1) A party is bound to fulfill its obligations even if performance has
become more onerous, whether because the cost of performance has increased or
because the value of the performance it receives has diminished.

(2) If, however, performance of the contract becomes excessively
onerous because of a change of circumstances, the parties are bound to enter into
negotiations with a view to adapting the contract or terminating it, provided that:

(a) the change of circumstances occurred after the time of
conclusion of the contract,

(b) the possibility of a change of circumstances was not one which
could reasonably have been taken into account at the time of conclusion of the contract,
and

(c) the risk of the change of circumstances is not one which,
according to the contract, the party-affected should.be required-to bear.

(3) If the parties fail to reach agreement within a reasonable period, the
courtmay:

(a) terminate the contract at a date and on terms to be determined
by the court; or

(b) adapt the contract in order to distribute between the parties in a
just and equitable manner the losses and gains resulting from the change of
circumstances.

In either case, the court may award damages for the loss suffered through a party

refusing to negotiate or breaking off negotiations contrary to good faith and fair dealing
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* Article 74 913 ULIS

“1. Where one of the parties has not performed one of this obligations,
he shall not be liable for such non-performance if he can prove that it was due to
circumstances which according to the intention of the parties at the time of the
conclusion of the contract, he was not bound to take into account or to avoid or to
overcome; in the absence of any expression of the intention of the parties, regard shall
be hand to what reasonable persons in the same situation would-have intended

2. “Where the circumstances which gave rise to the non-performance of
the obligation-constituted-only-a-temporary impediment-to-performance,; the party in
default shall nevertheless be permanently relieved of his obligation if, by reason of the
delay, performance would be so radically changed as to amount to the performance of
an obligation quite different from that contemplated by the contact.

3. The relief provided by this Article for one of the parties shall not
include the avoidance of the contract under some other provision of the present law or
deprive the other party of any right which he has under the present Law to reduce the

price, unless”
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* John O. Honnold, @ Documentary history of the uniform law for

international sales, (Deventer, Netherlands : Kluwer Law and Taxations, c1989), p. 185.
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ANFLRA (Exemption) gninnualilu Article 51°" 9/a3 The 1977 Vienna Draft

*" Article 50 of The Geneva Draft 1976 “(1) If a party not performed one
his obligations, he is not liable in damages for such non-performance if he proves that is
was due to an impediment which occurred without fault on his part. For this purpose
there is deemed to be fault unless the non-performing party proves that he could not
reasonably have been expected to take

% John O. Honnold,  Documentary history of the uniform law for

international sales, p. 349.

* Article 51 of the 1977 Vienna Draft “(1) A party is not liable for a failure
to perform any of his obligation if he proves that the failure was due to an impediment
beyond his control and that he could not reasonably be expected to have taken the
impediment into at account the time of the conclusion of the contract or to have avoided
or overcome it-or its.consequences.

(2) If 'the party’s failure is due to the failure by a third person whom he
has engaged to perform . the whole or a part of the contact, that party is:exempt from
liability only if he is exempt under paragraph (1) of this article and if the person whom he
has engaged would be so exempt if the provisions of that paragraph were applied to
him.

(3) The exemption provided by this article has effect only for the period
during which the impediment exists.

(4) The party who fails to perform must give notice to the other party of

the impediment and its effect on his ability to perform. If the notice is not received within
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a reasonable time after the party who fails to perform knew or ought to have known of
the impediment, he is liable for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right
other than to claim damages under this Convention.”

" Peter Schlechtriem, Commentary on the UN Convention on the

International Sale of Goods (CISG), 2 edition (Oxford : Clarendon Press, 1988), p. 602.
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