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# # 4686309934 : MAJOR LAWS

KEY WORD: ARBITRATION / ARBITRATOR / CHALLENGE
VARODOM SIRIMANEETHAM : CHALLENGE OF ARBITRATORS.
THESIS ADVISOR : PROFESSOR PIJAISAKDI HORAYANGURA, 133 pp.

Arbitration is a dispute resolution which arises from an agreement of parties, to
submit their dispute to a third party, an arbitrator, who will decide the dispute by rendering a
final and binding award to the parties. Arbitrator is thus the most crucial factor to just and
effective proceedings, which is the main object of arbitration. Arbitrator, therefore, should be
impartial and independent to ascertain just proceedings, and be capable to settle a dispute

in effective way.

Nevertheless, in some cases, parties may be of a view that the arbitrator is not
impartial and independent, does not possess qualifications as agreed to by parties or
unable to perform his functions in timely and appropriate manner, which may cause unjust or
ineffective proceedings which is contrary to the will of the parties to settle their disputes by
arbitration rather than litigation in court of law. Hence, many arbitration laws and rules grant

to the parties their right to challenge and remove arbitrator on such grounds.

The process of challenging an arbitrator may, however, cost the parties more time
and expense. Therefore, many arbitration laws and rules provide various measures in order
to prevent the process. from being used. as a. dilatory tactic by parties in bad faith, e.g.
barring a party to challenge the arbitrator whom he appointed or participated in appointing
on grounds which he was or should-be aware of when such arbitrator was appointed, fixing
a time limit for parties to exercise their right to challenge, allowing-the arbitral tribunal to
continue proceedings and render an award while the challenge is pending, imposing time
limit for making decision on challenge or providing that court decision on challenge shall be

final and subject to no appeal.

Field of study................. Laws........cc..ee

Academic year.............. 2006................
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(final and binding of arbitral awards) ¥11 AN nEn N lun1sU R NA T LR Tne
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Tun1stiiAuAINAITEIATeRYY TRRAIN9EN HdedunndiAnTaintes

aytepanasnnaululsemanivarnisoin liiAu lusnalsvmalsfon Tnananas
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audtyy1dnsaanisaeniutiuneuarnnlsAuANATIIATesayyN IaRAINIFNNLsTINA

9

(Convention on the Recognition and Enforcement of Foreign Arbitral Awards) Fanndn3a

i (i v
avluissguaesanlseanani e 10 uiau A.A. 1958 o4 uastaaasn AsinEandie) 9

o

andnyey1iiaadn (New York Convention) Tng/lutlaqiiuigniana 142 dszina”

1

o

" Fagfenfi, wtin 60.

* b J81a1n http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/

NYConvention_status.html LHadu# 4 tus1811 2550.
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1034 Atyryn2uN 1M5aIN"3 (Party Autonomy) NIMEAERALNITANEUNIZLIUNAITEUN

a PRy o yR A o ol A o a a
VI@ﬂﬁ‘ﬁﬂ@ﬁlﬂ@\iﬂuL@ﬂQ@\m@Lﬂuﬂgmm‘?ﬂw@\‘mzﬁmiuﬂ’]?ﬂ’]Luuﬂﬁ‘fzuquwfﬂ’]?mﬁ

anumRa1ng uazsasldfunisiarsanuar friRaudutlsznisusn

atinqlefin nannisisaunaludaiesaesdoyneuyiingainisdanann
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= |

Laildg1unalneifina1neegnatl LANIIAINUATUASLUALINEALIBEATBINITATHY

I = 2

NITUIUNAITUITENIN AN TN AR LRI ANINNYUN8L19UTENNT LTU UAN

U

=

ﬂgwmmﬁ'mﬁummmuLfa‘ﬂué‘ﬂﬂ (public policy) kazuannIsAUNIZUIURNANIUN RS
78U (due process) wBNNGUNILAE luLlszing %I\iLﬂumﬁqﬁumqé’@mmwﬁmmﬁ
fanesnaeaznanasialy il wmmwmnmmm@jmﬁﬁmwﬁﬂﬂgumﬂLﬁﬂqﬁquﬂumqu
FuuFesuazudnnisaiiunszuauiatsaininagay fienani Wdtyoeyuitanainis nns

ANTBUNIELIUNAIU UaEAITUNATBI8UIYIIIAAINTS TaunsnldTsAuungnatils

WANAMNAANNNUN LN ERAUANNAIL FELFoY uaTUANNIIALHWNTZ LY

Warsanlaageuuds ngunianilugeudazdssinadaanadun iy aAnduunteAy

1

a wa a o o
2

2

. dI 1 = 1 o o Y 1 dl o o
(mandatory provisions) Gm@ﬂmﬂummmmmmmnmnuiwmﬂﬂmnmgumaum A

o

[

1% faasinaidy English  Arbitration Act 1996 a@elanauumen1dlu Section 4(1) uaz

1 A

Ao oA o P
NENEIINLLTAN \‘]F‘]“ﬂ‘lﬂu

Schedule 1 dﬂuwﬁtymjﬁﬁﬂuwﬁqﬁu I8un umiyal®

1. mmﬂmquuﬁmamﬂuma (stay of legal proceedings)

d éﬁmwmm@hmmmmmmmﬁ@'mtﬁmnmﬁu (power of court to
extend agreed time limits)

3. msldnguungdnsagaleAid (application of Limitation Acts)

4. 81u1aralunNInenneueyn 1 nAAINIT (power of court to remove
arbitrator)

5. Nmmma‘mmmﬂua&mimmm? (effect of death of arbitrator)

6. ANNTURATagnsidluANsITNItENLaz A lFa s resRyN IARAINNg
(liability of parties for fees and expenses of arbitrators)

7. ANHANTUIa9RY IAAINIT (immunity of arbitrator)
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8. m@ﬁmé’méﬁmfwmﬂmzmétyﬂmmmi (objection to substantive
jurisdiction of tribunal)

9. miﬁ’mumémwmmﬂmzwmﬂmmmﬂmﬁmﬁu (determination of
preliminary point of jurisdiction)

10. Mﬁﬁﬁimﬂﬁqiﬂmmmm:mmﬂmﬁ;mm? (general duty of tribunal)

11, Anldangidedudnldansaesaumyntnna1nis (tems to be treated as
expenses of arbitrators)

12. Mﬁﬁﬁiﬂﬂﬁﬂﬂ‘ﬂm@:ﬂ?tﬁ (general duty of parties)

13. N3FENNENU (securing the attendance of witnesses)

14. grunazeseunninnainisiunisdntesdanslunsditllldsurtag
N7 (power to withhold award in case of non-payment)

15. HateAuresdesnaslunisiuiageulualdanaliddnlunsiile
(effectiveness of agreement for payment of costs in any event)

16. MTTAALIANLANTR (enforcement of award)

17. miﬁmé’mﬁﬁ%ﬂmLﬁ'mﬁuéwm@m@mm:wmﬂm@mﬂ’mmzmiﬁm
seifeuFneugg (challenging the award: substantive jurisdiction and serious irregularity)

18. %’@mLf’iul,?'imﬁuaw'ﬁmmuﬂ@ﬁi&iﬁmﬂum:muﬁmsmﬂ (saving for
rights of person who takes no part in proceedings)

19. M98 ANT IUNTARATYU (loss of right to object)

20. “AnuAnTuaesannTuanmn IARaINsuaz§iRzates (mmunity of
arbitral institutions, &c.)

21. n13remiuRudulseiuAmuIgAIN (charge to secure payment of
solicitors’ costs)

%3

2.3.2. TailNALaYanlAaaINIsNANS AN b

q o

lumssziudednniaanisenmynlngainisiu wanaannisnizaiy
nazuauRiaInmNAEANaTesgnsdiiun1sianizia (ad hoc arbitration) uén Lie
dszTemilunisiiuuanseuauiansanlilimnuazaonuazsniis gnatidaaiunsnniiiv
nezuquiatsuIniseyylngainisanslinisguasesaniiueyytanainief e

(institutional  arbitration) Imﬂmﬂa@ﬂw‘ﬁ@ﬁdﬁufﬂgmﬂmE}@’m’]’a‘ (arbitration  rules) #
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ANTUNIEUIUNAIW Teanaaz liazanungnativaa ldmsnzansedeininaesny

podial@e1a9n199UtyN IARAINITULILRNIENAAINENY ATUZNITNNIENNS
J1AENOUNIENTAsE NI NLTIMALNENL9E 1197 (United Nations Commission on
International Trade Law 138 UNCITRAL) Asléarindeilsduauninnainissesmuin
(UNCITRAL Rules) ladui 28 e A.A. 1976 Taefnvuaseasda AR TN ALY
m:muﬁmaﬁmqL@ﬂfﬁmmmﬁﬂmﬂ%umu i LLLo‘imiLLr}iq%\immﬁ‘Emmm@ N19ALHU
NIZLALRANTILN WATNNTTIANTIA sauvsinatnstadynneunlngainig Lﬁ'ﬂlﬁ@:ﬂﬁ‘fﬁ
iuﬁmmﬁwﬂ&mimﬁ;mm@ﬁ’liﬂé”m%aﬁ@ﬁmLLﬂmLLr"flsnLﬁﬂiﬁiuﬂﬂﬁ:ﬁu%ﬂﬁwmimmi

auau iR nIsuLLRnIzialAlaaazaan

gnanivaasdaiiviuaynytanain1saee UNCITRAL An Pieter Sanders
ANAATIANTENUNILTILETUAUS UWNNMINENAE Erasmus  Li@4 Rotterdam N3

ANansNanse Sanders andadarivAull TnaldinduderisAudmiunisaynlnnainis

a

" Model Law, Article 2(e) waznwszamiiyaiAaun1innaIng w.a. 2545 11631 6

o
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ayry 1msaIN1TULLIRNIEAA WHANEA9Ia798 Pieter Sanders fil6is19 UNCITRAL Rules
ulaelidanwoeiduding wazanndiaziiunaaniunisluilsemanuilouuazilsvina
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aslgtin UNCITRAL Rules lldautlaaifludatisAuuesnu wananil aantiueynyinsainis
AN FuLsusnaseynun lnsaniguse Sutdugvinutinnusssaunntngainis

(appointing authority) l3urgnsmiitaan’d UNCITRAL Rules ansing

2.3.2.2. AataAvayulanaInIsdIusunisayy1lngainising
a0y

o

nnsaynlanansTaganniiugy vinldlasgnsaidanderisdu (Rules) 1a4

a o o

antiu anntuiazdndndqefiuAnauiufles wivsvayo lnnainsfiatsnnn findiuou

v
v Aa

Auduou dasfinsefaANLazeuy aAAINIg TUANN1IRNANINAR AUTTURANFREY
Tnaayny lenainig udqaivrdadadindruin aaepauelAdiiaiullaaneiisuinena

v 14
AAumanguunavesszmAtue uazdvaoslunstiaeanstNALA AT LA IAEARNY

andsdulniuungan i d1wiataenn Audadnd aontulnaiuAisssaiianly

14 & o o

AEANA 1919709, WAWIUNINNITAYEYITAAAINNT, NNWATIN 4, U0 175.

" Pieter Sanders, “Commentary on UNCITRAL Arbitration Rules” in Yearbook

Commercial Arbitration Il, ed. Pieter Sanders (Great Britain: Kluwer, 1977), p. 173.




19

nMstqeemailiunAAIN FAN9N ANLFUIT (Administration Fee) Waz1INgAIAMAL

doginuauaziFaniiuAlaeniszeseyy inainig

AnmuznIzaLiunszuauian sl Aanan N liniseynnlnnainising
antufaouazaansafauasiidssdninm lesannilantunesinfuguansyuay
fasanlfsniulinasuiu lnaduiifidaeuidesaney dnsdldnaviielelnal
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AN lEaE149n9N1901N IRFAINITULILLANIZAANAN flasandesdarimslfuraniy
muierntaanseynlagainisfiinazgendiniseynnlanainsuuLienzia iesann
antudaulunjazAuiaiAntaentse Rayn IRaIN1INNNUN INERNY (ad valorem)

v
o 1

el do o ww
el anfueunynianainasndadny loun

1. dNIMBNITANUIUITIE (International Chamber of Commerce YEG ICC)
nisaunrlanainisineanivanisAauaurgIfegn1elinsiniuguaesrng
U1 IARAINITTEUNINUILINALYNANIUBNITAIUIUITIRA (International — Court  of
Arbitration %78 ICC Court) ?ﬁlqﬁ@%\i%ﬂuﬂqqﬂﬁm Faudl AR, 1923 Tias Aradananail
Ananneluansiszng usiiluiesingauiinuiiadiiBvnsnnssefudafinamlduiann

NANITANUNUNTFILTNTIU

TariaAuauny innaIn1sIa9an e A UIBITIRRILAgA (ICC Rules

of Arbitration %78 ICC Rules) @< lHIaAUFAWUATUN 1 NATIAN A.A. 1998 NANHULLAUEDY

1917 1Ugen1719n AR N199ANITaANAILNLATUAIUIANTNNNAUNITANLHUATZ LU

Nanseun (Terms of “Reference) wiailsxle il lun1sn19un kN 9N1TATIUATY LAY

a = v A = 1 dl dl o Y a 1 dl dl
NWANTUN ‘Emméiyﬂmammwumm:qmm:L@ﬂmmﬂ NINUINUABNNIN LT TRALASN

© fdudns weanens, nsaynnlanainislunienisdnszudnalszing dafiansun

é’mﬂguum: ﬁﬂwm:m\‘mgummmﬂ?zmumiwfy’ﬂmﬁlmmi, 'ﬂ;W’W@\‘]ﬂﬁ‘ﬂI’]W?Zﬁ’i 17,

66 (1A, - WA, 2548), UL 71-72.
""|CC Rules, Article 18.
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dannassanannle winwiuddluniswinzan  wazilszn1iaas AAN17AIARALAITUA

D

©

v
a

(Scrutiny of the Award) " TnaiAnaey1tARAINNTUINANINENIIAI TR 9T N9
F3IAADUANTIIAAINAIIRNTALRNIZTNFATIAADLIULLLUBIATINAUTRAINYNAE Y
nsfiNvzanIsAuanmin e ludnnsumsnusamnnalunisiiaduaesayyi lnsainis

upiagingla’

2. AaeURINRAINNIITNINUITNA U N99aBUARY (London Court of

International Arbitration %78 LCIA) i ldma91 anaunTnnainisuiangeasune (The

v
1 o/

City of London Chamber of Arbitration) nefalulungeaaunausiaus a.a. 1892 astiulu

o o

anntiuaynyrlanansminunngs ddadsduaynnlanainisatiuangna (LCIA Arbitration

=

Rules %178 LCIA Rules) MtT9AUAIMATLA 1 Nn31AN A.A. 1998

3. ANIANAUNLARAINITBLNITI (American Arbitration Association w7

v
1 o [

v
AAA) afatulua.@. 1926 ﬁ%mmuwm&mim@mm?mqwqtﬁm‘(AAA Commercial

%

Arbitration Rules 38 AAA Rules) LLﬁ”me?\amquﬁm“uﬁ 15 fueNeu A.A. 2005 wASaR
datiaAveyyrlanainisdviudenninsne iunisanizdnsaiuwiuuin i daiininnig
w994 Useriude naeneadne nindaunisiloynn Wusu wazdalagudsciudainam
3e131912mA (International Centre of Dispute Resolution %38 ICDR) Tungetiszasnuay

'
a A A o

UaY eatiuayunissziudeinnndansuzidudainmszuinalsemalasianiy

£
wanani axnANeyulEnaIN AL IdsaNNe fuaNIANNUNEAH
8137 (American  Bar  Association %78 ABA)  un1sdniatszuoaasunsu
aynyatasaINTslunfsaytnaaNIenasnIiae  (Code of Ethics for Arbitrators i

Commercial Disputes 8 ABA/AAA Code) Ausausl A.A. 1977 uazufilaafiaignlidna

"®|CC Rules, Article 27.

" Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed. (London: Sweet & Maxwell,

2004), pp. 62-63.
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4. anntueuey1innaInng (Thai  Arbitration  Institute)  Lluan1iu
aynytanaInIswisusnaaslszmalne nessauly w.e. 2533 ANt 411n9u

ayny1lmsaInIe Seluaniuegnialiinnsguaresnsgneagfsssu saundnisuananitiv

T q

ANAERAFIINEANAINNIENINYASITN TTaqiiuasagnalinisususiaadiinssiudeningm
AnineuAnayRosn wazddaiisAudiinanuaiagfAsssudndaaayyiTngainig annii
ayrynInRaInie Gulddedun 2 wen1AR WA, 2546 uazdalidninlszioaasesssu
dl [~ a oA Y d‘ 4
aynyinganseiuiuanisiun sl iantanzeseyannnainisniglanisguazes

ANNTTITI1S

¥y a

5. AudlsedudaliwINN1989NUIzNdN9Lszina (International  Centre  for
Settlement of Investment Disputes 1138 ICSID) fiassaulun.A. 1966 Axaydtyny19sae

n1ssziudeinannisaeyusendneiuazAutIA1e9igau Inaddnglszasfinassiude

d9 qQ

RNINNNNIIANUIENINTFUATANTIATB9T5RU V0 TN auannsossiudainming

o 4 %
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99

(Diplomatic Protection) anigaiauidtysAggiiessivdefinmiiinussndnenuiuiy™

49

o

TnaAudy Asnanaiideiisdueun1innainis (ICSID Rules of Procedure for Arbitration

Proceedings %138 ICSID Rules) WilaA3vangaliainausEIm A.A. 2006
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?* Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 65-66.
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" Ibid, pp. 258-265.

"® Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2" ed.

(Netherlands: Kluwer Law International, 2001), pp. 330-331.
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" English Arbitration Act 1996, Section 24.
P FylnyafAdndenguaneaenauszndnalsvinareslssmAadnime fuaus 1
180 waz ICC Rules, Article 11

2 Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), pp. 327-332.

* Albert Jan van den Berg, The New York Arbitration Convention of 1958:

Towards a Uniform Judicial Interpretation (Netherlands: Kluwer Law & Taxation, 1981),

p. 377.uay Wiliam Henry Gill, “National Reports: United Kingdom” in Yearbook

Commercial Arbitration-ll,-ed. Pieter-Sanders (Great Britain: Kluwer, 1977), pp. 97-98.

# Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed:, pp. 238-239.

“IBA Ethics for International Arbitrators

1. Fundamental Rule

Arbitrator shall proceed diligently and efficiently to provide the parties with a just
and effective resolution of their disputes, and shall be and shall remain free from bias.

3. Element of Bias

The criteria for assessing questions relating to bias are impartiality and

independence...
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?* Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., pp. 219-220.
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2 Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, pp. 232-235.

*® Enid A. Marshall, Gill: The Law of Arbitration, 4" ed. (London: Sweet &
Maxwell, 2001), p. 31.
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de Navigation Omsil SA v Hugo Neu Corp 359 F Supp 898 (SDNY 1973) léinanaan

*® English Arbitration Act 1996, Section 33

(1) The tribunal shall -

(a) act-fairly .and impartially- as -between the parties, giving each party a
reasonable opportunity of putting his case and dealing with that of his opponent, and

(b) ‘adopt procedures -suitable to the circumstances .of the particular case,
avoiding unnecessary delay or expense, so as to provide a fair means for the resolution
of the matters falling to be determined.

*LCIA Rules, Article 5.2

All arbitrators conducting an arbitration under these Rules shall be and remain at
all times impatrtial and independent of the parties; and none shall act in the arbitration as
advocates for any party. No arbitrator, whether before or after appointment, shall advise

any party on the merits or outcome of the dispute.
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*" Mauro Rubino-Sammartano, International Arbitration L.aw and Practice, 2" ed.,

p. 342.

Y Gary. B.. Born, International - Commercial - Arbitration: ~Commentary and

Materials, 2" ed., p. 876.

* Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2" ed.,

p. 342.

* Albert Jan van den Berg (ed.), ICCA Congress Series No. 5: | Preventing

Delay and Disruption of Arbitration Il Effective Proceedings in Construction Cases, p.

266 WAy Martin Domke, The Law and Practice of Commercial Arbitration (Mundelein,

llinois: Callaghan, 1968), pp. 197-198.
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% Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of Interational Commercial Arbitration, 4" ed:, p. 239.

*’AAA Rules, Section R-12 Direct Appointment by a Party

(b) Where the parties have agreed that each party is to name one arbitrator, the
arbitrators so named must meet the standards of Section R-17 with respect to
impartiality and independence unless the parties have specifically agreed pursuant to
Section R-17(a) that the party-appointed arbitrators are to be non-neutral and need not
meet those standards.

" AAA Rules, Section R-17 Disqualification of Arbitrator



54

uBNAMNE ABA/AAA  Code  fllAtausuuzdnlunisaunnimsainimig
wasigedluanigeiing ey lnnainisnaudesiiadnuiiunatsuazidudase uus
A o g v Y ve D o Ay Y = =
Anstlazmnasiuliiayynlasainisildfunisusissanngnsiilaifasiinonuidunans delu
NIMUAINAND ABA/AAA Code finnguuaniaenldlu Canon X 41 ayaynlmsannisiildiilu
= = ' ! dd‘ ] ?:/ < ¥ ] ¥ a va 3 dl a ¥
NANBNIAATHANLE BB AR N TUNUANAIAUT LS udazsiaslfimntinnlnagasn nnals
L4 | o 1 1 dl 1 G 1 a 1
pNgNAnuaziilusssn andaatradu augnlnnainisnldiflunanaliaosidoudonlu
a2 A ' = 1 1 d‘ [ a A o
n31srdenanvizeumnsnumgnatiuazney uazlinosunasdanauiliduazeizeanani

TiinAudnlatasesu lanainsau”

Tunnsiaasaunneauiiunatsuazaudaszaeseyyr lnnainish

o 1

Vo ! ?/ 1 = Z// a ve vy 4
La5unsusemalnednaiiiy N lidedanndn nananzayy1tnnanislsznausnas

1 1
°© o a A [

Ay ve T sy oa di S 9
@‘L,}tyﬂmr;;mmamimumwmmmﬂ@mmum AduasdnAygannedianinaadeslunig

o q

(a) Any arbitrator shall be impartial and independent and shall perform his or her
duties with diligence and in good faith, and shall be subject to disqualification for

(i) partiality or lack of independence,

(ii) inability or refusal to perform his or her duties with diligence and in good faith,
and

(iii) any grounds for disqualification provided by applicable law. The parties may
agree in writing, however, that arbitrators directly appointed by a party pursuant to
Section R-12 shall .be nonneutral, in-which case such-arbitrators-need not be impartial or
independent and shall not be subject to disqualification for partiality or lack of
independence:.

S ABA/AAA Code, Canon X Exemptions for arbitrators appointed by one party
who are not subject to rules of neutrality

(1) Canon X arbitrators may be predisposed toward the party who appointed
them but in all other respects are obligated to act in good faith and with integrity and
fairness. For example, Canon X arbitrators should not engage in delaying tactics or
harassment of any party or withess and should not knowingly make untrue or misleading

statements to the other arbitrators.
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* Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" €d:, p. 237 WAy 239.
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Article 5 wazdaiivAudnseaynrlnnaInig anntiueyylnnainig, 4a 15.

" Aron Broches, Commentary on the UNCITRAL Model Law on International

Commercial Arbitration (Netherlands: Kluwer Law & Taxation, 1990), p. 61.
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2 C.C.A. Voskuil -and Judith  Ann Freedberg-Swartzburg, “Composition of the

Arbitral Tribunal” in Essays on International Commercial Arbitration, ed. Petar Sarcevic,

p. 80.

* Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2" ed.,

p. 335.
“ C.C.A. Voskuil and Judith Ann Freedberg-Swartzburg, “Composition of the

Arbitral Tribunal” in Essays on International Commercial Arbitration, ed. Petar Sarcevic,

p. 80.
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“ ABA/AAA Code, Canon Il An arbitrator should disclose any interest or
relationship likely to affect impartiality or which might create an appearance of partiality.

A. Persons-who.are requested. to serve as arbitrators should, before accepting,
disclose:

(1) any-known direct or-indirect financial or-personal, interest-in the outcome of
the arbitration;

(2) any known existing or past financial, business, professional or personal
relationships which might reasonably affect impartiality or lack of independence in the
eyes of any of the parties. For example, prospective arbitrators should disclose any
such relationships which they personally have with any party or its lawyer, with any co-
arbitrator, or with any individual whom they have been told will be a witness. They

should also disclose any such relationships involving their families or household
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of Chartered Institute of  Arbitrators) NUIEIARFNNATRIN NN AB AW LU 13

members or their current employers, partners, or professional or business associates
that can be ascertained by reasonable efforts;

(3) the nature and extent of any prior knowledge they may have of the dispute;
and

(4) any other matters, relationships, or interests which they are obligated to
disclose by the agreement of the parties, the rules or practices of an institution, or
applicable law regulating arbitrator disclosure.

" IBA Ethics for International Arbitrators, Article 4.1

Failure to make such disclosure creates an appearance of bias, and may of itself
be a ground for disqualification even though the non-disclosed facts or circumstances

would not of themselves justify disqualifications.
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*D. Mark Cato, Arbitration Practice and Procedure: Interlocutory and Hearing

Problems, 3 ed. (Great Britain: LLP, 2002), pp. 183-184.

“ Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), pp. 329-331.
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“Leo Kanowitz, Cases and Materials on Alternative Dispute Resolution (St. Paul:

West, 1985), pp. 680-686.

" W. Laurence Craig, William W. Park and Jan Paulsson, International Chamber

of Commerce Arbitration, 2" ed. (USA: Oceana and ICC, 1990), pp. 220-221 waz Gary

B. Born, International Commercial Arbitration: Commentary and Materials, 2" ed., pp.

866-868.
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*Leo Kanowitz, Cases and-Materials.on Alternative Dispute Resolution, pp. 687-

696.

*> Henri. C.-Alvarez, Neil Kaplan and David-W. Rivkin, Model Law Decisions,

Case Applying to the UNCITRAL Model Law on International Commercial Arbitration

1985 — 2001, (Netherlands: Kluwer Law International, 2003), p.162 #inanslu Pieter
Sanders, The Work of UNCITRAL on Arbitration and Conciliation, 2" ed., p. 92.

** Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 248.
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International Commercial Arbitration, p. 271.

Gary B. Born, International Commercial Arbitration: Commentary and

Materials, 2" ed., pp. 871-872.
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* D. Mark Cato, Arbitration Practice.and. Procedure: Interlocutory and Hearing

Problems, 3 ed. (Great Britain: LLP, 2002), p. 183.
* Ibid, p. 185.
*Ibid, pp. 189-190.
" Ibid, pp. 190-191.
* Ibid, pp. 193-194.
® Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, p. 259.

Gary B. Born, International Commercial Arbitration: Commentary and

Materials, 2" ed., pp. 644-645.
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® Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 240.

" LCIA Rules, Article 6 Nationality of Arbitrators

6.1 Where the parties are of different nationalities, a sole arbitrator or chairman
of the Arbitral Tribunal shall not have the same nationality as any party unless the parties
who are not of the same nationality as the proposed appointee all agree in writing
otherwise.

6.2 The nationality of parties shall be understood to include that of controlling
shareholders or.interests.

6.3 For the purpose of this Article, a person who is a citizen of two or more states
shall be treated as a national of each state; and citizens of the European Union shall be
treated as nationals of its different Member States and shall not be treated as having the
same nationality.

" 1CSID Convention, Article 39

The majority of the arbitrators shall be nationals of States other than the

Contracting State party to the dispute and the Contracting State whose national is a
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party to the dispute; provided, however, that the foregoing.-provisions of this Article shall
not apply if the sole arbitrator or each individual member of the Tribunal has been
appointed by agreement of the parties.

"®'Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 244.

* Albert Jan van den Berg (ed.), ICCA Congress Series No. 9: Improving the

Efficiency of Arbitration Agreements and Awards: 40 Years of Application of the New

York Convention (Netherlands: Kluwer Law International 1999), pp. 298-299.

" Albert Jan van den Berg, The New York Arbitration Convention of 1958:

Towards a Uniform Judicial Interpretation, p. 377.
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°* Albert Jan van-den Berg; The New-York Arbitration. Convention of 1958:

Towards a Uniform Judicial Interpretation, pp. 378-379.

* Martin Domke, The Law and Practice of Commercial Arbitration, p. 213-214.

* Universal Declaration of Human Rights, Article 10

Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and
of any criminal charge against him.

o European Convention on Human Rights, Article 6(1)
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Warsunannauay1tnnaInislual Bithrey Construction v Edmunds [1996] 35 BLISS
1 AR AT&T Corporation and Lucent Technologies Inc. v Saudi Cable Company [2000] 2
All ER (Comm) 625 WAZAR Save and Prosper Pensions Ltd v Homebase Ltd & Another
[2001] L & TR, 107, Ch D tf unAnin o men g de (objective test) ﬁﬂmﬁmqﬂ%
TunnsiansannaanauginninEnluam R. v. Gough [1993] AC 646 AR Locabail (UK) Ltd
v Bayfield Properties Ltd [2000] 11 All ER 65; NLC 299119901 WaTAR Director General
of Fair Trading v Proprietary Association of Great Britain (2001)89 NaNIAe E’T@QLﬂuﬂiiﬁﬁ
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lumA Commonwealth Coatings Corp v Continental Casualty Co 393 US 145 (1968) Imf;ltii

WNINHY Mr. Justice Black §inagqaiiunan 1inanaan Aranrsavszdnszdslunisinm

In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time by
an independent and.impartial tribunal established by-law.

" William Henry Gill, “National Reports: United Kingdom” in Yearbook

Commercial Arbitration Il,-ed. Pieter Sanders (Great Britain: Kluwer, 1977), p. 97 way B.
W. Vigrass, “The Training of Arbitrators at the Institute of Arbitrators (U.K.)” in Yearbook

Commercial Arbitration 1V, ed. Pieter Sanders (Great Britain: Kluwer, 1979), p. 380.

% Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 329, Lord Mustill and Stewart C Boyd,

Commercial Arbitration: 2001 Companion Volume to the Second Edition (London:

Butterworths, 2001), pp. 97-98 way D. Mark Cato, Arbitration Practice and Procedure:

Interlocutory and Hearing Problems, 3“ ed., pp. 187-188.
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* Judicial Ethics, Canon 33 Social Relations

“.. [A judge] should, however, in pending-orprospective-litigation before him be
particularly careful to avoid such action as may reasonably tend to awaken the
suspicion that his social or business relations or friendships, constitute an element in
influencing his judicial conduct.”

o Gary B. Born, International Commercial Arbitration: Commentary and

Materials, 2" ed., pp. 870-871.

* Leo Kanowitz, Cases and Materials on Alternative Dispute Resolution, pp. 687-

696.
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* Arbitrators, like judges, have the power to-decide cases. However, unlike full-
time judges, arbitrators are usually engaged in other occupations before, during, and
after.the time that they serve as-arbitrators. Often; arbitrators-are purposely chosen from
the same trade or industry as the parties in order to bring special knowledge to the task
of deciding. This Code recognizes these fundamental differences between arbitrators
and judges.

. Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 328.
% Alan Redfern, Martin Hunter, Nigel Blackaby and Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 236.
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"% Karen Tweeddale and Andrew Tweeddale, A Practical Approach to

Arbitration Law (Great Britain: Blackstone, 1999), p. 108

""'D. Mark Cato, Arbitration Practice and Procedure: Interlocutory and Hearing

Problems, 3 ed., p. 1082.

1" English Arbitration Act 196 Section 24 - Power of court to remove arbitrator

(1) A party. to arbitral proceedings may. (upon-notice to. the other parties, to the

arbitrator concerned and to any other arbitrator) apply to the court to remove an
arbitrator-on any of the following grounds -

(c) that he'is physically or mentally incapable of conducting the proceedings or
there are justifiable doubts as to his capacity to do so;

(d) that he has refused or failed -

(i) properly to conduct the proceedings, or

(i) to use all reasonable despatch in conducting the proceedings or making an
award,

and that substantial injustice has been or will be caused to the applicant.
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"* Hans Smit and Vratislav Pechota, National Arbitration Laws (USA: Sweet &

Maxwell, 1998), pp. AUS B-16 - AUS B-67.

" Albert Jan van den Berg (ed.), ICCA Congress Series No. 5: | Preventing

Delay and Disruption of Arbitration Il Effective Proceedings in Construction Cases, p.

143.

" Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2"

ed., p. 343.
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""" Article 1452 The establishment of the arbitral tribunal is complete only if the
arbitrator or arbitrators-accept the mission entrusted-to them.

An arbitrator who suspects that he may be recusable must so inform the parties.
In this-case; he-may.accept his-mission-only with-the-consent of these-parties.

& Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 326.

"®'W. Laurence Craig, William W. Park and Jan Paulsson, International Chamber

of Commerce Arbitration, 2™ ed., p. 227.
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""" Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law on International Commercial Arbitration: Legislative History and

Commentary, p. 406.
122 Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, p. 309.

" UNCITRAL Arbitration Rules, Article 10

2. A party-may: challenge-the arbitrator-appointed by him.-only for reasons of
which he becomes aware after the appointment has been made.

" Model Law, Article 12 Grounds for Challenge

2. An arbitrator may be challenged only if circumstances exist that give rise to
justifiable doubts as to his impartiality or independence, or if he does not possess
qualifications agreed to by the parties. A party may challenge an arbitrator appointed by
him, or in whose appointment he has participated, only for reasons of which he

becomes aware after the appointment has been made.
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' Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law on International Commercial Arbitration: Legislative History and

Commentary, pp. 390-391.
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""" Robert Merkin, Arbitration Act 1996 - An Annotated Guide (Great Britain:

Informa, 1998), pp. 9.5-9.6 #19n9l D. Mark Cato, Arbitration Practice and Procedure:

Interlocutory and Hearing Problems, 3" ed., p. 2.

'* Albert Jan van den Berg (ed.), ICCA Congress Series No. 5: | Preventing

Delay and Disruption of Arbitration Il Effective Proceedings in Construction Cases, p.

138.
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NATUNENAINTUANAIARAIN (The arbitrators chosen by agreement of the parties may

not be challenged even on supervening grounds.)
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'* Commercial Arbitration Act, Article 45 Party not prevented from alleging that
arbitrator appointed by that party is not impartial, suitable or competent.

(1) A party to an arbitration agreement is not prevented from alleging in any legal
proceedings with respect to the agreement that an arbitrator is not or may not be
impartial, suitable or competent by reason of a power of appointment having been
exercised by that party in relation to the appointment of that arbitrator or by reason of
facts or circumstances-that that party knew-or ought-to have known when exercising that
power.

"’ LCIA Rules, Article 10 Revocation of Arbitrator's Appointment

10.1 If either (a) any arbitrator gives written notice of his desire to resign as
arbitrator to the LCIA Court, to be copied to the parties and the other arbitrators (if any)
or (b) any arbitrator dies, falls seriously ill, refuses, or becomes unable or unfit to act,
either upon challenge by a party or at the request of the remaining arbitrators, the LCIA
Court may revoke that arbitrator’s appointment and appoint another arbitrator. The LCIA
Court shall decide upon the amount of fees and expenses to be paid for the former

arbitrator’s services (if any) as it may consider appropriate in all the circumstances.
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T AAA Rules, Section R-17-Disqualification-of Arbitrator

(b) Upon objection of a party to the continued service of an arbitrator, or on its
own .initiative, the-AAA shall-determine whether the. arbitrator-should be disqualified
under the grounds set out above, and shall inform the parties of its decision, which
decision shall be conclusive.

"1cc Rules, Article 12 Replacement of Arbitrators

(2) An arbitrator shall also be replaced on the Court’'s own initiative when it
decides that he is prevented de jure or de facto from fulfilling his functions, or that he is
not fulfilling his functions in accordance with the Rules or within the prescribed time

limits.
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(Nemo judex in causa sua 1178 No man shall be the judge of his own cause.)136

" Model Law, Article 13; azaaanguangdsnansinaauuneaedtlsemaieasud,
NIMI 1037; WezaTLyeAeutyN InnaInNIs W.A. 2545, 11m31 20; UNCITRAL Arbitration
Rules, Article 12 wax dailyAudfeaurya lnngInis anduayntngainig, 4a 17.

" Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law —on International ~Commercial  -Arbitration: - L.egislative . History and

Commentary, pp. 406-407.

1% Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 338.
' C.C.A. Voskuil and Judith Ann Freedberg-Swartzburg, “Composition of the

Arbitral Tribunal” in Essays on International Commercial Arbitration, ed. Petar Sarcevic,

p. 85 WAy Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 337.
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(Chairman of the Administrative Council)'™ @afAe 152811998 U1A1375 U391z InALNS
miyjmumzﬁm\lm (President of the International Bank for Reconstruction and

Development) Tagisnusiade

" |CSID Rules, Rule 9 Disqualification of Arbitrators

(1) A party proposing the disqualification of an arbitrator pursuant to Article 57 of
the Convention shall promptly, and in any event before the proceeding is declared
closed, file its proposal with the Secretary-General, stating its reasons therefor.

(2) The Secretary-General shall forthwith:

(a) transmit the proposal to the members of the Tribunal and, if it relates to a sole
arbitrator or to a majority of the members of the Tribunal, to the Chairman of the
Administrative-Council;-and

(b) notify the other party of the proposal.

(3) The- arbitrator-to -whom the proposal relates may, without: delay, furnish
explanations to the Tribunal or the Chairman, as the case may be.

(4) Unless the proposal relates to a majority of the members of the Tribunal, the
other members shall promptly consider and vote on the proposal in the absence of the
arbitrator concerned. If those members are equally divided, they shall, through the
Secretary-General, promptly notify the Chairman of the proposal, of any explanation
furnished by the arbitrator concerned and of their failure to reach a decision.

139

ICSID Convention, Article 5
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140

ICC-Rules, Article-7; AAA Rules; Section R-17; LCIA Rules; Article 10 LAY
ICSID Rules, Rule 9.

""ICC Rules, Article 7.4

The decisions of the Court as to the appointment, confirmation, challenge or
replacement of an arbitrator shall be final and the reasons for such decisions shall not

be communicated.

1 Christopher Koch, Standards and Procedures for Disqualifying Arbitrators,

Journal of International Arbitration 20, 4 (2003), p. 339.
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Gary B. Born, International Commercial Arbitration: Commentary and

Materials, 2" ed., pp. 648-650.
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Chérifienne des Pétroles v:Société-Mannesmann Industria Iberica et al (1991) ANATUIL

' Pieter Sanders; The -Work: of UNCITRAL on-Arbitration and Conciliation, 2"

ed., p. 9. uay Pieter Sanders, “Commentary on UNCITRAL Arbitration Rules” Tu

Yearbook Commercial Arbitration Il, ed. Pieter Sanders (Great Britain: Kluwer, 1977), p.

189.

" Article 1463 An arbitrator may not abstain or be recused except on a ground
for recusal which may be revealed or may occur after his designation.

Difficulties relating to the application of the present article are brought before the

president of the competent tribunal.
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Helicopters Ltd. v. Arab Republic of Egypt, Arab Organization for Industry, Arab British
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aneyrlagaInisidiane wazdetvAueynynlnnainiala fifarauansenanafllanungn

2147

ANNPEIWATDIANA |5

Aragnasiniedenguiaedlade foynadanaaien1dlunn AT&T

Corporation and Lucent Technologies Inc. v Saudi Cable Company [2000] %Q@:ﬂifﬁﬂ’m

wialdAnAuayy laRaINNIAeA1agINa AN English Arbitration Act 1950 Section
148

23" prandsanniinnednAaueynnlanainissiaaeun nnaInisszud el ssinAun

anman1sAnszndetseimalaussqua tnaAIagnssniuiadannuIiadadn gneaily

" Mauro Rubino-Sammartano, International- Arbitration- Law and Practice, 2™
ed., pp. 391-392.

"' bid, pp.392-393.

"% English Arbitration Act 1950, Section 23 Removal of an arbitrator and setting
aside an award

1. Where an arbitrator or umpire has misconducted himself or the proceedings,
the High Court may remove him.

2. Where an arbitrator or umpire has misconducted himself or the proceedings,
or an arbitration or award has been improperly procured, the High Court may set the

award aside.
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1 Gary B. Born, International Commercial Arbitration: Commentary and

Materials; 2" ed:, p.~ 650 WAz Christopher: Koch, Standards. and Procedures for

Disqualifying Arbitrators, Journal of International Arbitration 20, 4 (2003), pp. 329-331.

% English Arbitration Act 1996, Section 24 Power of court to remove arbitrator

(2) If there is an arbitral or other institution or person vested by the parties with
power to remove an arbitrator, the court shall not exercise its power of removal unless
satisfied that the applicant has first exhausted any available recourse to that institution
or person.

°" LCIA Rules, Article 29 Decisions by the LCIA Court
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29.1 The decisions of the LCIA Court with respect to all matters relating to the
arbitration shall be conclusive and binding upon the parties and the Arbitral Tribunal.
Such decisions are to be treated as administrative in nature and the LCIA Court shall not
be required to give any reasons.

29.2 To the extent permitted by the law of the seat of the arbitration, the parties
shall be taken to have waived any right of appeal or review in respect of any such
decisions of the LCIA Court to any state court or other judicial authority. If such appeals
or review remain possible due to mandatory provisions of any applicable law, the LCIA
Court shall, subject to the provisions of that applicable law, decide whether the arbitral
proceedings are to continue, notwithstanding an appeal or review.

"> Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law on International Commercial Arbitration: Legislative History and

Commentary, pp. 407-408.

" Model Law, Article 13 Challenge procedure

1. The parties are-free-to-agree on a procedure for challenging an arbitrator,
subject to the provisions of paragraph (3) of this article.

2. Failing such agreement, a party who intends to challenge an arbitrator shall,
within fifteen days after becoming aware of the constitution of the arbitral tribunal or after
becoming aware of any circumstance referred to in article 12(2), send a written
statement of the reasons for the challenge to the arbitral tribunal. Unless the challenged
arbitrator withdraws from his office or the other party agrees to the challenge, the arbitral

tribunal shall decide on the challenge.
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3. If a challenge under any procedure agreed upon by the parties or under the
procedure of paragraph (2) of this article is not successful, the challenging party may
request, within thirty days after having received notice of the decision rejecting the
challenge, the court or other authority specified in article 6 to decide on the challenge,
which decision shall be subject to no appeal; while such a request is pending, the
arbitral tribunal, -including. the -challenged . arbitrator, ~may- continue the arbitral
proceedings and make an award.

" C.C.A. Voskuil-and Judith Ann Freedberg-Swartzburg, “Composition of the

Arbitral Tribunal” in Essays on International Commercial Arbitration, ed. Petar Sarcevic,

p. 86.

1% Gary B. Born, International Commercial Arbitration: Commentary and

Materials, 2™ ed., p. 650
" Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law on International Commercial Arbitration: Legislative History and

Commentary, p. 407.
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° Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, p. 308.

" Albert Jan van den Berg, The New York Arbitration Convention of 1958:

Towards a Uniform Judicial Interpretation, p. 240.

? Howard M. Holtzmann and Joseph E. Neuhaus, A Guide to the UNCITRAL

Model Law on International Commercial Arbitration: Legislative History and
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Commentary, pp. 408-410, Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll,

Comparative International Commercial Arbitration, pp. 315-316, Alan Redfern, Martin

Hunter, Nigel Blackaby and Constantine Partasides, Law and Practice of International

Commercial _Arbitration, 4" ed., p. 251 AT Christopher Koch, Standards and

Procedures for Disqualifying Arbitrators, Journal of International Arbitration 20, 4 (2003),

p. 335.

" D. Mark Cato, Arbitration Practice and Procedure: Interlocutory and Hearing

Problems, 3" ed., p. 1175.

" Section 73 - Loss of right-to-object

(1) If a party to arbitral proceedings takes part, or continues to take part, in the
proceedings without making, either forthwith -or-within-such-time as-is-allowed by the
arbitration agreement or the tribunal or by any provision of this Part, any objection...

(d) that there has been any other irregularity affecting the tribunal or the
proceedings,

he may not raise that objection later, before the tribunal or the court, unless he
shows that, at the time he took part or continued to take part in the proceedings, he did
not know and could not with reasonable diligence have discovered the grounds for the

objection.
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1% Gary B. Born, International Commercial Arbitration: Commentary and
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ed., p. 92.
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¥ English-Arbitration Act 1996 Section 24-Power of courtto remove arbitrator

(5) The arbitrator concerned is entitled to appear and be heard by the court
before it makes any order under this section.
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"®1CSID Rules, Rule 9 Disqualification of Arbitrators

(5) Whenever the Chairman has to decide on a proposal to disqualify an

arbitrator, he shall use his best efforts to take that decision within 30 days after he has

received the proposal.
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" Howard M. Holtzmann-and Joseph: E.-Neuhaus, A Guide-to-the UNCITRAL

Model ~ Law on International Commercial Arbitration: Legislative History and

Commentary, p. 407.
"2 Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Krdll, Comparative

International Commercial Arbitration, p. 311.
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""" Article 1464 The arbitral proceeding ends, subject to special agreements of
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1. By the discharge, death or disability of an arbitrator as well as by the loss of
the full exercise of his civil rights;

2. by the abstention or recusal-of an arbitrator;

3. by the expiration of the time-limit for arbitration.

" Howard M. Holtzmann-and Joseph: E.-Neuhaus, A Guide-to the UNCITRAL

Model ~ Law on International Commercial Arbitration: Legislative History and

Commentary, pp. 464-466 War Aron Broches, Commentary on the UNCITRAL Model

Law on International Commercial Arbitration, pp. 70-72.

" English Arbitration Act 1996, Section 27 UazLlszNaaN)UNILTENAITUIAN
unszeslszinAieasuil 11msn 1039

180 . el o \ -

Model Law, Article 15; Uszrsanguunedaiansinasnunseslssinaieasudl

11M31 1039; English Arbitration Act 1996, Article 27 Wezsn L RyeAaRaUNIARAINIT W.A.
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Ay AR AINITUNUAINNIZUNUNNUASAsaURI e AINITANYTa M 11 LCIA Rules
Article 11 Az ICC Rules Article 12 (usiu uanaanil LCIA Rules Article 11 £alsgunaun
LCIA  Court Tunasusisssenryainsainisuny vandsingdnagnsailianuisausass

aynanansunulanialu 15 Jurisenieluszazioanaui LCIA Court nuum ™

2545 379122 UNCITRAL Rules, Article 11; AAA Rules, Section R-19 dailyA
ayninnaInIg andtueuninnaInIg de 17
181

Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, p. 319.

192 Pieter Sanders, The Work of UNCITRAL on Arbitration and Conciliation, 2"

ed., pp. 94-95.

" LcIA Rules, Article 11 Nomination and Replacement of Arbitrators

11.1 In-the-event that the LCIA Court determines that-any-nominee is not suitable
or independent or impartial or if an appointed arbitrator is to be replaced for any reason,
the LCIA Court shall have a complete discretion to decide whether or not to follow the
original nominating process.

11.2 If the LCIA Court should so decide, any opportunity given to a party to
make a re-nomination shall be waived if not exercised within 15 days (or such lesser
time as the LCIA Court may fix), after which the LCIA Court shall appoint the

replacement arbitrator.
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"™ 1CSID Rules, Rule 11 Filling Vacancies on the Tribunal

(1) Except as provided in paragraph (2), a vacancy resulting from the
disqualification, death, incapacity or resignation of an arbitrator shall be promptly filled
by the same method by which his appointment had been made.

(2) In addition-to filling vacancies relating to arbitrators appointed by him, the
Chairman of the Administrative’ Council shall appoint'a person from the Panel of
Arbitrators:

(a) to fill a vacancy caused by the resignation, without the consent of the
Tribunal, of an arbitrator appointed by a party; or

(b) at the request of either party, to fill any other vacancy, if no new appointment
is made and accepted within 45 days of the notification of the vacancy by the Secretary-
General.

(3) The procedure for filling a vacancy shall be in accordance with Rules 1, 4(4),

4(5), 5 and, mutatis mutandis, 6(2).
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185Julian D. M. Lew, Loukas A. Mistelis and Stefan” M. Kroll, Comparative

International Commercial Arbitration, p.320.

" UNCITRAL Rules, Article 14

If under articles 11 to 13 the sole or presiding arbitrator is replaced, any
hearings held previously shall be repeated; if any other arbitrator is replaced, such prior
hearings may be repeated at the discretion of the arbitral tribunal.

"7 1CSID Rules, Rules 12 Resumption of Proceeding after Filling a Vacancy

As soon as a vacancy on the Tribunal has been filled, the proceeding shall

continue from the point it had reached at the time the vacancy occurred. The newly
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appointed arbitrator may, however, require that the oral procedure be recommenced, if
this had already been started.
" Alan Redfern, Martin Hunter, Nigel Blackaby.and-Constantine Partasides, Law

and Practice of International Commercial Arbitration, 4" ed., p. 255.

'** English Arbitration Act 1996, Section 27-Filling of vacancy; &c.

(1) Where an arbitrator ceases to hold office, the parties are free to agree -

(a) whether and if so how the vacancy is to be filled,

(b) whether and if so to what extent the previous proceedings should stand, and

(c) what effect (if any) his ceasing to hold office has on any appointment made
by him (alone or jointly).

(2) If or to the extent that there is no such agreement, the following provisions

apply.
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(3) The provisions of sections 16 (procedure for appointment of arbitrators) and
18 (failure of appointment procedure) apply in relation to the filling of the vacancy as in
relation to an original appointment.

(4) The tribunal (when reconstituted) shall determine whether and if so to what
extent the previous proceedings should stand. This does not affect any right of a party
to challenge those proceedings on any ground which had arisen before the arbitrator
ceased to hold office.

(5) His ceasing to hold office does not affect any appointment by him (alone or
jointly) of another arbitrator, in particular any appointment of a chairman or umpire.

" Howard-M. Holtzmann .and. Joseph- E. Neuhaus, A Guide to the UNCITRAL

Model Law on International ~ Commercial Arbitration: = Legislative History and

Commentary, p. 466.

"*"Model Law, Article 19 Determination of Rules of Procedure

(1) Subject to the provisions of this Law, the parties are free to agree on the
procedure to be followed by the arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of
this Law, conduct the arbitration in such manner as it considers appropriate. The power
conferred upon the arbitral tribunal includes the power to determine the admissibility,

relevance, materiality and weight of any evidence.
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1% Stephen M Schwebel, International Arbitration: Three Salient Problems (Great

Britain: Grotius, 1987), pp. 143-296.

" 1lsznganguneianat AN e s mALEaINE N1R9Y 1052 waz LCIA
Rules Article 12

'* Pieter Sanders; The Work of. UNCITRAL on-Arbitration and Conciliation, 2™

ed., p. 176 waz Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, pp. 322-323.

"** AAA Rules, Section R-19 Vacancies

(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings
have commenced, the remaining arbitrator or arbitrators may continue with the hearing
and determination of the controversy, unless the parties agree otherwise.

196

ICC Rules, Article 12 Replacement of Arbitrators
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(5) Subsequent to the closing of the proceedings, instead of replacing an
arbitrator who has died or been removed by the Court pursuant to Articles 12(1) and
12(2), the Court may decide, when it considers it appropriate, that the remaining
arbitrators shall continue the arbitration. In making such determination, the Court shall
take into account the views of the remaining arbitrators and of the parties and such other
matters that it considers appropriate in the circumstances.

" Pieter Sanders, The Work of UNCITRAL on-Arbitration_and Conciliation, 2"

ed., pp. 175-177, Howard M. Holtzmann and Joseph E. 'Neuhaus, A Guide to the

UNCITRAL Model Law on International-Commercial Arbitration: Legislative History and

Commentary, p. 466 Waz Albert Jan van den Berg (ed.), ICCA Congress Series No. 5: |

Preventing Delay and Disruption of Arbitration Il Effective Proceedings in Construction

Cases, pp. 277-278.

" Model Law Article 19 29 English Arbitration Act 1996 Section 20 33 §51eyaA
JIAENUNIBNTUITNINL sz MATBNLIEMAGIRTaTUALA H1A9Y 182 189 Usziaa
NPYUHILITNANTUNANUNITBILITTNAIBINT N1R9Y 1042 1052 WAz WIzsaLitynR

AU IRRAAINIT W.A. 2545 NI 25 35
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"% Albert Jan van den Berg (ed.), ICCA Congress Series No. 5: | Preventing

Delay and Disruption of Arbitration Il Effective Proceedings in Construction Cases, pp.

270-271.
200 Julian D. M. Lew, Loukas A. Mistelis and Stefan M. Kroll, Comparative

International Commercial Arbitration, pp. 323-328.
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*' Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2"

ed., pp. 349-350.
202 Pieter Sanders, The Work of UNCITRAL on Arbitration and Conciliation, 2"

ed., pp. 95-96.

*|csib Rules, Rule 10 Procedure during a Vacancy on the Tribunal

(1) The Secretary-General shall forthwith-notify the parties-and, if necessary, the
Chairman of the Administrative Council of the disqualification, death, incapacity or
resignation of an arbitrator and of the consent, if any, of the Tribunal to a resignation.

(2) Upon the notification by the Secretary-General of a vacancy on the Tribunal,
the proceeding shall be or remain suspended until the vacancy has been filled.

%% Aron Broches, Commentary on the UNCITRAL Model Law on International

Commercial Arbitration, pp. 70-71 waz Lucy Reed, Jan Paulsson and Nigel Blackaby,
Guide to ICSID Arbitration (Netherlands: Kluwer Law International, 2004), p.81.
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(a) his entitlement (if any) to fees or expenses, and

(b) any liability thereby incurred by him.

(2) If or to the extent that there is no such agreement the following provisions
apply.

(3) An-arbitrator who resigns his appointment may (upon notice to the parties)
apply to the court -

(a) to grant-him relief from-any liability thereby-incurred by -him; and

(b) to make such order as it thinks fit with respect to his entitlement (if any) to
fees or expenses or the repayment of any fees or expenses already paid.

(4) If the court is satisfied that in all the circumstances it was reasonable for the
arbitrator to resign, it may grant such relief as is mentioned in subsection (3)(a) on such
terms as it thinks fit.

(5) The leave of the court is required for any appeal from a decision of the court

under this section.
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