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�������� �����
��� �!��"
#$���
�"���!%�ก �&%
!��"���
�'	(���$)�* ���%�ก �&%
!��"���
�'	(���$)�*�!�+���"
'	(������!��!�� ����

������"ก�
'��  ��$)�*��"����,���"���!��������'�
!-
.��ก

�"
�/ �
��'�"� �!�����'�
!-
.��ก


�
0
��

�* �!ก

�� '�1���"
�'	(����
� ก

'���� ���ก

ก
���
�������!����0��ก

 ����'��"
�!�'
!�ก
� 0�"
 2��������'�
!-
.3���.���4
�5 (Fundamental Rights and Liberties) �
�� 2�����3���.���4
�5 
(Fundamental Rights) ���'	(��!�
�#
I0J �����ก���"
	
�'�%�!�	ก�
����
�#�#	
��
��	���
������
�� 0���
�#���กก

�!�#��������0��
�4�

��I����'	(�กK��
��I��$ 3����"��	
�'�% 

 ��
�"
 2�����5 ��� 2'�
!-
.5 ���� #$��������	/ ��ก,���0'
!�ก
��ก���	'	(���

' !��ก���"
 2�����'�
!-
.5 L������
�กK��
���
����0� ��
���
�3�����������
�!��!��
�
��ก�"
�ก�� ก�"
���� 2�����5 (Rights) J ������	��0� ��
�+�� ��
�
,�!�กK��
�
�#
����0�ก"
#$���������!�,�ก
���
ก

� �!�'ก!���30��ก�#�!��� 
"
�ก
� �
���
�.�*���3�����
��#$�������1 �
��
	
�J���*�!�กK��
�
�#
������$0��
����02 �
��	
�J���*���
�� �
�����������!�'	(�
I	�

�,�#
�0��� 0 ����!�'	(��
��

� ����
กกK��
� J �'O.
���"
�������0�กK��
�
�4�

��I����
'	(�กK��
��I��$ ��ก

	ก�
��	
�'�%��0��
��$0��
�����
�#
�������� ��0� ก1�"��,�
ก"���0'ก� ��0
�!��ก"
�4 ��"���
�3��
�4 ���',0
��0
�!�3��
�4 �!�,��0��'�

.���������/ 
��+��
ก"���0'ก� ��0
�!��ก"	
��
���!�,��0��'�

.�����L���ก�����ก�� 0��3 

        3Q��!� 2'�
!-
.5 (Liberty) ��
�+�� -
��3����$)�*�!���"�ก��I"-
���0ก


�
�#��
3��SI0����4 �
����
�
,��ก

ก�
�� ��'��J ����
�3��#$���5 �
����
��!���
��!�,�
ก
���
ก

 �
��� '�0�ก
���
ก

��'
����� '
��������� '����กK��
�
�4�

��I���0��
��$0��
���ก"
                                                 

 1 �
.,�* ��%
$�.���*, �����'�
!-
.�
�
�4�

��I� (ก
$�'�.W: �Q�ก

�ก

�"�'�
��ก

��,��, 2538), ��0
 16. 
 2 ��$  ����$���, ��
�
I0'#�����0�'ก!���ก�#กK��
������	 (ก
$�'�.W: ��
����
����

�%
��
*, 2523), ��0
 187-188. 
 3 	
���
 '��
�^���
ก$�, �


�$ก
�
�4�

��I���"�

��
Q
,�ก
��� .$��%�ก

� 2540 '
���� �����'�
!-
.���ก

�!
�"��
"���
�ก

'����3��	
��
�� (ก
$�'�.W: ���*ก

�0
3���$
$�-
, 2543), ��0
 7-8. 
 4 �
.,�* ��%
$�.���*, �����'�
!-
.�
�
�4�

��I�, ��0
 17. 
  5 #

',�  �����'���, ���ก.���4
�3�������'�
!-
.���%�ก �&%
!��
�'	(���$)�*�
�
�4�

��I� (ก
$�'�.W: ��� Ì��, 
2543), ��0
 47. 
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'�
!-
.� ��0� ,�ก"���0'ก� ��0
�!��ก"
�4 ��"���
�3��
�4 �!�,��0����"��'�� '�
!-
.���� ��
��!
���
��!�,�ก
���
ก

 �
��� '�0�ก
���
ก

�!�'	(�	
�J���*��� �����  ������ '�
!-
.,��'	(������
	
�'-������ '����ก�"
�+����
�"
 2�����5 J ���"',
�,� ,����
���
�
��+�� 2'�
!-
.5  0��6 

        ��
���ก�"
�
���"
� 2��������'�
!-
.5 ,����I"�!��"
 2�����5 ���� '	(���
�
,3��
#$����!��!��I"'.���'
!�ก
0����0SI0���� �
����"���
�3��
�4 ก
���
ก

�
����'�0�ก

ก
���
���� 
�������� J �'O.
�',
�,�'.�����0'ก� 	
�J���*�ก"�� �
��,�ก�"
��!ก��������� 0�"
 2�����5 ���� 
ก"���0'ก� ��0
�!��ก"���*ก
3��
�4 �
��#$������� ��ก

�!�,��0��ก
���
ก

 �
����'�0�ก
���
ก
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�� ��"
������ '.�����0'ก� 	
�J���*�ก"SI0�
����������'�� ��" 2'�
!-
.5 ���� ��� ��
�
,3��
#$����!��!��I"'��������ก
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���
ก
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�
,
'30
�
�!�����.�J�0��0
� �
��#����##���
��0#$���ก
���
ก

'�!���������" �����0�"
ก

�!'�
!-
.
,��!S���0'ก� ��0
�!��ก"#$��������
����"���
�3��
�4ก1�
� ��"ก1'	(���0
�!��!�,��0����'�0�,
ก
ก

ก
���
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��3� 3�
�ก
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!-
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� 0�!��
�
,
�
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���
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!-
. �����
��
�

+�!�,�ก
���
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� / � 0�
��!���	


+�
 J ���"�!
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�3� 3�
� '�"� '�
!-
.��ก

.I  '�
!-
.��ก

��#+��%
��
 ��
��!������!�,���
,�.I � 0
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.3��#$���,��'	(������!�
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�������!�
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Q
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� 2540 '
���� �����'�
!-
.���ก

�!
�"��
"���
�ก

'����3��	
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��, ��0
 7-8. 
 7 �����
* ���
���, ��������'�
!-
.���������� [������*], 3 .^%,�ก
�� 2553. ���"��!��
 http://www.pub-law.net/ 
publaw/view. aspx?ID=1236 
 8 .,�
�$ก
� O#�#

�#�Qb����+
� ..%.2542 [������*], 3 .^%,�ก
�� 2553. ���"��!��
 http://rirs3.royin.go.th/ 
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2.1 ����������������กก�	�����	�
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�ก�	���������������  
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��'�
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.3��	
��
�� L�����
���
�
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0
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�cd
�
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�
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  2.1.1 ����������
�ก�		��	����� ���	�
������!���กก"���# 		�$�%� 
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��� ��'
����กK��
��
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���!ก�
'�� �
,
ก��ก	
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!ก
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Q������%��
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��
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กK��
��!�
�4#������3��� 'L��* J���� ������� '�����"
.
�',0
'	(�SI0�
0
�����
J�ก���กK��
� กK��
�ก"���0'ก� 
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�,���"���!��
�
,'����
�4 กK��
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��,��
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��I�3��J�ก กK��
����'��$S��!�+Iก�0������� ��0��ก�#กK�

��
�� ��"�"
,�
ก�
'�� �
���  -
)
� �$ก��"� ก1��0กK�

��
������ก��9 ,��'�1�� 0�"
 �^)K!กK��
��

��
�����
'	(��!��
��"������
��� ��ก


�#
����������'�
!-
.,������"'
�������" ��"� 0'ก� 3����
�
���0� 
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กK��
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���!��!.���4
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,
ก���ก�����

� J �+��ก���"
กK��
��0��
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!���ก
 ',
����
��t�*,  ���กกK��
��"
 0�������'�
!-
. (ก
$�'�.W: ��
��ก.��.*��� Ì��, 2547), ��0
 38-39. 
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�
,
ก���ก�����

� �0���
,
ก���ก'��$S� ���กK��
��

��
���!��"
 0����������'�
!-
.'	(�
�����!���$)�*� 0
�#,
ก�

��
�� 
�4'��ก1�0����0��
�'�

.����$0��
��������

��
�� ��ก�"
� L���
+���"
'	(������3���.���4
�3��	
��
��10 �����	s,,$#��	
�'�%�"
�/ ก1���
�#���� 0��
�

#��������0'	(��"����
�����กK��
��I��$ 3��	
�'�% 

 
   2.1.2 ����������
�ก�		��	����� ���	�
������!���กก"���#&'�#
�(����)�� 
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��� ��'
������������'�
!-
.�!�0�ก�
'�� �
,
ก�-
���

��
�� 
'	(�������
��

��
��L���,��!�
�����
��
Q3����"��#$��� SI0�!��
�
,�
��
�4�0�����
�#
���'�

.������
��

��
���!��"
�!� J �
�#
���"
'	(���������'�
!-
.3���.���4
�3��	
��
�� 
�
��SI0L�����I"-
���0ก

	ก�
��3���� ก
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��������
�# ��ก�"
�	

กK��ก�
��
I	3��
ก

��
�
#��������0'	(��
���ก)Q*��ก)
 �����
�
#��������0��กK��
�
�4�

��I� ���+��'	(�
กK��
��I��$ ��ก

	ก�
��3����"��	
�'�%  
 
     2.1.2.1 ����������
�ก�		��	����� ���	�
��
�*	���+���ก,-  
 
    �����
��� 'ก!���ก�#��������'�
!-
.3��	
��
����	
�'�%
���ก^)�!�
�
�������"%��

)�!� 13 ��� '
�����
 J �'
���,
ก�� �.%.1215 �!ก

��
����
ก��

���"
�.
���
ก)��
��*���ก^)ก�#3$��
� L���'
!�ก�"
 ��
#��
��ก�
�

*�
 (Magna Carta) 
J ��!ก

,�
ก� .
�

���
�
,3��.
���
ก)��
��*��ก

'
!�ก'ก1#-
)!�
ก
 �
��'
!�ก
0��'���
���,
ก	
��
�� .
���
ก)��
��*,�ก
���
ก

 ��ก�"
���"� 0 '�0���"�!	
�'.Q! ���' ��� 0ก�
�� 
��0 �
��,��0��� 0
�#ก

'�1���#,
ก�-
�����	3��

��
Q
,�ก
 (Great Council) '�!�ก"�� 
	
�' 1��!�� 0��
�
�I"���กกK��
��!��"
 ก

'ก1#-
)!� / ,��0��S"
�ก

'�1���#,
ก�-

SI0���

)K
'�!�ก"�� �����ก,
ก�!� ��ก�
�

*�
����!�

���
����!ก	
�ก

��� ก

,�
ก� 
��
�
,.
���
ก)��
��*����0����,�#ก$� �$�3�� ,�
�$ก �
��'�
'�%#$����  J �	

%,
ก��
�� ���
�
����
.�.
ก)
 L����� ��"
.
���
ก)��
��*,���0��
�
,3��.
����*ก 3!�3"�'��	
��
����� 0 
กK#��
�!�,��'�����������"
'	(�
�4�

��I�O#�#�
ก3�����ก^) ��
��0	
��
���!��������'�
!-
.
                                                 

 10 #$���
 J�-
�$�ก, 2'�
!-
.��ก

'���3"
����ก

�� ���
��� '�1�3������������
�
�4�

��I���"�

��
Q
,�ก

��� (.$��%�ก

� 2540),5 (����
��.��*	
���
��
#�Qb�� �
3
���
����%
��
* ,$y
��ก
Q*��
����
���,2548), ��0
 36. 
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'�"
'�!��ก�� ���.
���
ก)��
��*��"��I"'����กK��
� ��ก,
ก�!�	
��
������!������!�,�����
�������0.
���
ก)��
��*	z�#����
�กK#��
��ก�
�

*�
�!�� 0�!ก 0��11     

    �"��
 �.%.1628 �-
3$��
�3��	
�'�%���ก^)� 0'
!�ก
0����0
.
���
ก)��
��*'�1���#��'�ก�

 L����!�

���
������ (1) #$���,���"+Iก#����#��0'�!�-
)!J �
	

%,
ก��
�������3��
�4�-
 (2) #$���,���"+Iก,�
�$ก �
���$�3�� '�0���"'	(��	�
�กK��
�
#������ (3) ก

#����#��0�
�!���I"���ก

'�!��� I�ก"��

#ก��

'
��,��0��+Iก�ก'��ก (4) ก

������0
 �
'���ก
�#��.�,
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 41 Article 4. Liberty consists in the freedom to do everything which injures no one else; hence the exercise of the 
natural rights of each man has no limits except those which assure to the other members of the society the enjoyment of 
the same rights. These limits can only be determined by law. 
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 42 Article 5. Law can only prohibit such actions as are hurtful to society. Nothing may be prevented which is not 
forbidden by law, and no one may be forced to do anything not provided for by law. 
 43 Article 29(2). In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as 
are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others 
and of meeting the just requirements of morality, public order and the general welfare in a democratic society. 
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 55 Article 19 Everyone has the right to freedom of opinion and expression; this right includes freedom to hold 
opinions without interference and to seek, receive and impart information and ideas through any media and regardless of 
frontiers. 
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56 Article 19 
 1. Everyone shall have the right to hold opinions without interference.  
 2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive 
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or 
through any other media of his choice.  
 3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and 
responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and 
are necessary:  
  (a) For respect of the rights or reputations of others;  
           (b) For the protection of national security or of public order (order public), or of public health or 
morals. 
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∗ (1) Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to 
receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall 
not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.  
 (2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such 
formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the 
interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of 
health or morals, for the protection of the reputation or the rights of others, for preventing the disclosure of information received 
in confidence, or for maintaining the authority and impartiality of the judiciary. 
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∗ The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. 
It may therefore be subject to certain restriction, but these shall only be such as are provided by law and are necessary:  

     (a) For respect of the rights or reputation of others; 
      (b) For the protection of nation security or of public order (order public), or of public health or morals. 
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 21 ISection 98 Whoever threatens, insults or defames the King, the Queen, the Crown Prince, or the Regent during 
the Regency, shall be punished with imprisonment not exceeding seven years and fine not exceeding two thousand ticals.J 
 ISection 100 Whoever threatens, insults or defames any member of the Royal Family being the son or daughter 
of the Sovereign shall be punished with imprisonment not exceeding three years fine not exceeding two thousand ticals.J 
 ISection 113 Whoever threatens, insults or defames the Sovereign of a friendly State or his Consort or Heir-
apparent, or the President or the other Head of friendly State shall be punished with imprisonment not exceeding three years 
and fine not exceeding two thousand ticals.J 
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 34 ����!�� �9�ก�กก!$, ������>P�6 o�����	 11 [����$�6], 18 
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 2554. ��$"���	
� http://www.enlightened-jurists. com 
 35 Constitution of Sweden Chapter 5: The Head of State Article 7 
  The King cannot be prosecuted for his act or omissions.  A Regent cannot be prosecuted for his act 
or omissions as Head of State. 
 36 The Constitutional Act of Denmark Section 13 
  The King shall not be answerable for his actions; his person shall be sacrosanct. The Ministers shall 
be responsible for the conduct of government; their responsibility shall be defined by statute. 
 37 The Constitution of the Kingdom of Denmark Article 5 
  The Kingts person is sacred; he cannot be censured or accused. The responsibility rests with his Council. 
 38 The Constitution of the Netherland Article 42 
  The main principles of Dutch government: that it is formed by King and ministers  
  The King is inviolate; the ministers are responsible 
 39 The Constitution of Belgium Article 88 
  The Kingts person is inviolable; his ministers are responsible.  
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 40 The Constitution of Spain Section 56 
  1. The King is the Head of State, the symbol of its unity and permanence. He arbitrates and moderates 
the regular functioning of the institutions, assumes the highest representation of the Spanish State in international relations, 
especially with the nations of its historical community, and exercises the functions expressly conferred on him by the 
Constitution and the laws. 
  2. His title is that of King of Spain, and he may use the other titles appertaining to the Crown. 
  3. The person of the King is inviolable and shall not be held accountable. His acts shall always be 
countersigned in the manner established in section 64. Without such countersignature they shall not be valid, except as 
provided under section 65(2). 
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 41 The Constitution of the Empire of Japan 1889 Chapter I. The Emperor. Article 3. IThe Emperor is sacred and 
inviolable.J 
 42 Kazuko Tsurumi,  Social change and the Individual: Japan before and after defeat in World War II (Princeton, NJ: 
Princeton University Press, 1970), pp.99-108. 
 43 Constitution of Japan 1946 Chapter I. The Emperor. Article 1 IThe Emperor shall be the symbol of the State and of 
the unity of the people, deriving his position from the will of the people with whom resides sovereign power.J 
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 44 Article 74 Acts of an insulting and disrespectful nature committed against the Emperor, the Emperor's Grandmother, 
the Empress Dowager, the Empress, the Crown Prince, or the heir presumptive shall be punished with penal servitude for a 
period of not less than three months and not exceeding five years.  
       The same law applies in the case of insulting and disrespectful acts committed against the Imperial shrines 
or Imperial Mausolea.  
 45 Article 76 Acts of an insulting and disrespectful nature committed against members of the Imperial family shall 
be punished with penal servitude for a period of not less than two months and not exceeding four years. 
 46 National Diet Library, Birth of the constitution of Japan 5-13 Eliminating the Crimes of High Treason and Lese 
Majesty from Criminal Code [online], 22 May 2010.  Available from http://www.ndl.go.jp/constitution/e/shiryo/05/150 shoshi.html 
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 47 National Diet Library, Letter from Douglas MacArthur to Minister dated 25 February 1947 [online], 22 May 2010.  
Available from http://www.ndl.go.jp/constitution/e/shiryo/05/137/137tx.html 
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 ∗ The Penal Code of Japan 
 48 Article 230 (Defamation)  
 (1) A person who defames another by alleging facts in public shall, regardless of whether such facts are true 
or false, be punished by imprisonment with or without work for not more than 3 years or a fine of not more than 500,000 yen. 
 (2) A person who defames a dead person shall not be punished unless such defamation is based on a 
falsehood. 
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 49 Article 230-2 (Special Provision for Matters Concerning Public Interest)  
 (1) When an act proscribed under paragraph 1 of the preceding Article is found to relate to matters of 
public interest and to have been conducted solely for the benefit of the public, the truth or falsity of the alleged facts shall 
be examined, and punishment shall not be imposed if they are proven to be true. 
 (2) In application of the preceding paragraph, matters concerning the criminal act of a person who has not 
been prosecuted shall be deemed to be matters of public interest. 
 (3) When the act proscribed under paragraph 1 of the preceding Article is made with regard to matters 
concerning a public officer or a candidate for election, punishment shall not be imposed if an inquiry into the truth or falsity 
of the - 50 - alleged facts is made and they are proven to be true. 
 50 Article 231 (Insults) A person who insults another in public, even if it does not allege facts, shall be punished by 
misdemeanor imprisonment without work or a petty fine. 
 51 Article 232 (Complaints) 
 (1) The crimes proscribed under this Chapter shall be prosecuted only upon complaint. 
 (2) When the person who is to make a complaint is the Emperor, Empress, Grand Empress Dowager, 

Empress Dowager or Imperial Heir, the Prime Minister shall file a complaint on his or her behalf, and when such person is 

the Sovereign or President of a foreign state, a representative of the state shall make a complaint on his or her behalf. 
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 52 Norikazu Kawagishi, Constitutional court profile: The birth of judicial review in Japan [online], 12 May 2010.  
Available from http://icon.oxfordjournals.org/content/5/2/308.full.pdf 
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 53 National Diet Library, Birth of the constitution of Japan 5-13 Eliminating the Crimes of High Treason and Lese 
Majesty from Criminal Code [online], 22 May 2010.  Available from http://www.ndl.go.jp/constitution/e/shiryo/05/150 shoshi.html 
 54 National Diet Library, Letter from Douglas MacArthur to Minister dated 25 February 1947 [online], 22 May 
2010.  Available from http://www.ndl.go.jp/constitution/e/shiryo/05/137/137tx.html 
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 55 In Congress July 4, 1776, The unanimous Declaration of the thirteen United States of America [online], 12 May 
2010.  Available from http://www.archives.gov/exhibits/charters/Declaration_transcript.html 
 56 First Amendment to the United States Constitution. ICongress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a redress of grievances.J 
 57 In Congress July 4, 1776, The unanimous Declaration of the thirteen United States of America [online], 12 May 
2010.  Available from http://www.archives.gov/exhibits/charters/Declaration_transcript.html 
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 58 �#>P� =�����,  =������&���#(��=��
��ก>�����6(�����������ก�����������กA>, =�
=6
������	 1, (ก�!���=E: 
9&���ก=�
=6��"�#!}�$�ก�Z6
��7����$��, 2546), ���� 147. 
 59 ������ �$(�7Z��,  
&�������กP�
��$�ก>Z���;� <�
 2 ��� 2 (=���
�: 89<Z=�=������ก�, 2470), ���� 1356. 
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 60 �� 	������7ก��, ���� 1357. 
 61 In California, The elements of a defamation claim are:  
  1. publication of a statement of fact  
  2. that is false,  
  3. unprivileged,  
  4. has a natural tendency to injure or which causes "special damage,"    
  5. the defendant's fault in publishing the statement amounted to at least negligence.   
  [online], 3 May 2009.  Available from http://www.citmedialaw.org/legal-guide/california-defamation-law 
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 62 New York law, the elements of a defamation claim are:  
  1. a false statement;  
  2. published to a third party without privilege or authorization;  
  3. with fault amounting to at least negligence;  
  4. that caused special harm or defamation per se.  
  [online], 3 May 2009.  Available from http://www.citmedialaw.org/legal-guide/new-york-defamation-law 
 63 Ibid.  
 64 Indiana law, the elements of a defamation claim are:  
  1. a communication with defamatory imputation  
  2. malice;  
  3. publication;  
  4. damage.  
 [online], 3 May 2009.  Available from http://www.citmedialaw.org/legal-guide/indiana-defamation-law 
 65 �o$�
��ก��Q ���=��ก�, Iก��ก���&�
7�
%����;�8��7�#� : �5ก>�ก�Z�(���(�
7�
���%���$�9<�=���
��(��
7�
%��
)���
�	����
��,J (7������=��6���;;�
����Z~�� 9�(�7���������9��6 
Z�������9��6 #!}�$�ก�Z6
��7����$��,2542),���� 43-48. 
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 66 Ella Cooper Thomas,  The Law of Libel and Slander, 3rded (New York: Ocean Publication Inc., 1973), p.6. 
 67 Ibid. 

 ∗ Walker v Chanslor, 153 Cal 118, 94. (1908) 
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 68  Ella Cooper Thomas,  The Law of Libel and Slander, pp.34-40. 
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 69  Wikipedia, John Peter Zenger [online], 12 August 2010.  Available from http://en.wikipedia.org/wiki/John _ 
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 71 ������6 ���=�, �����=��
��ก>�����6<�������)���
��; VS �����9����Z��) [����$�6], 5 =A�#�ก��� 2552.  
��$"���	
� http://www.oknation.net/blog/YPD/2008/05/05/entry-1 
 72 7�ก�=����� 9����!ก�
�9��, ������������ [����$�6], 23 
�4!���� 2553. ��$"���	
� http://th.wikipedia.org/wiki 
 73 ������6 ���=�, �����=��
��ก>�����6<�������)���
��; VS �����9����Z��) [����$�6], 5 =A�#�ก��� 2552.  
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 74 The Pen, Defamation and sInsultt: Writers React [online], 12 May 2009.  Available from 
http://www.internationalpen.org.uk/files/dmfile/defamationeurope.pdf 
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 76 �� 	������7ก��, ���� 28-29. 
 77 Ipsos, Royal Family & The Monarchy [online], 17 January 2011.  Available from http://www.ipsos-ori.com/ 
researchpublications/researcharchive/poll.aspx?oItemId=1592 
 78 Ipsos, Royal Family & The Monarchy [online], 17 January 2011.  Available from http://www.ipsos-ori.com/ 
researchpublications/researcharchive/poll.aspx?oItemId=1600  
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 79 John Cannon and Ralph Griffiths, The Oxford Illustrated History of The British Monarchy (Oxford: Oxford, 
1998), p.12., ����45��� �#>P� =�����,  =������&���#(��=��
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 80  7�ก�=����� 9����!ก�
�9��, 9
��H#=����������47�ก��������"�9������Z�#�ก� [����$�6], 7 9����

 2553. ��$"���	
� 
http://th.wikipedia.org/ wiki 
 81 Article 3 If any person whatsoever shall, within the United Kingdom or without, compass imagine, invent, 
devise, or intend to deprive or depose our Most Gracious Lady the Queen, from the style, honor, or royal name of the 
imperial crown of the United Kingdom, or of any other of her Majestyts dominions and countries, or to levy war against her 
Majesty, within any part of United Kingdom££. 
 82 �7���ก��Q �!7��Z8Z, 
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 83  Wikipedia, The Sydney Twelve [online], 12 November 2010.  Available from http://en.wikipedia.org/ wiki/ 
Sydney_Twelve 
 84 Guardian, Lords halt challenge to treason law [online], 11 June 2010.  Available from http://www.guardian.co.uk/ 
media/2003/jun/26/pressandpublishing. Themonarch 
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&�=�� ก��ก���&� �� ��9��ก������"������G ������8�>��	
������8�>�
"�������J 87 

                                                 

 85 David E. Streckfuss,  The Poetics of Subversion: Civil Liberty and Lese-Majesete in the Modern Thai State, pp. 81-82.  
 86Jame Fitzjames Stephen, Sir, A Digest of the Criminal Law (Crimes and Punishments) (London: Macmillan and 
Co., 1887), pp. 48. 
 87 Contempts against the Queen Article 65 IEvery one commits a misdemeanor who is guilty of any contempt 
against the person of Her Majesty, or her royal dignity, by mean of any contumelious, insulting, or disparaging words, acts, 
or gestures.J 
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 88 David E. Streckfuss, The Poetics of Subversion: Civil Liberty and Lese - majesete in the Modern Thai State, pp. 82. 
 89  7�ก�=����� 9����!ก�
�9��, ���ก��)
��������
�� [����$�6], 2 
ก��

 2554.  ��$"���	
� http://th.wikipedia.org/wiki/ 
 



 

 

125 

(Bundespräsident) ���� �&����&����"���'��=������
!((����)D5	�
���	
�#�กก���$ �ก(����	����!

9�=���6 (Bundesversammlung) �������������&�������	��'���7���(��9�=�����)90 �� ���'�
%�����(�������� �
"
��&���#��������������"��"����91 
 
      ก. ก�	ก$��������%��!��������	���� �'����� �	(�����
������)�����	*�+�	�������	 !
��	���0�+�	��� 
 
 �� 
.�.1867 ��9
��6
 D5	�
��� ��9�����9�D�� ����&�ก��94����
9�=�����)����
����� �(5�� 8��
������Z�#�ก����9�D����'�%���&� ��9
��6
�(���&����&����"�
chancellor ��)���
��;��"�9�=�����)����
����� � 
.�.1867 ก&��������&����"�=��
��ก>�����6
(�����9�D����'����
!((��9�=�����) (
�����'� Kaiser) ��'�%�������Z�#�ก����6 ��ก������"�
ก���"�������� ��'�%����;��ก������9��9!�(��ก����= (�o=���7$�9�
��
) ��'�%����"������$�
4��4�� Chancellor <�������)���
��; 
.�.1867 ��� %���&����&����"�=��
��ก>�����6 (Kaiser) 

 � =���#��7�$��$6
��	 1 (Wilhelm I) �"�
��� 
.�.1890 =���#��7�$��$6
��	 2 (Wilhelm II) ���(5��

�������6 �$����� 
.�.1918 ����������
���(��9�"9�
��
8$ก
������	 1 �$��ก��'�������%���=�
9�
��
 =���#��7�$��$6
��	 2 ���9$������$$��ก6�= 	���'�ก���ก�Y�������=��
��ก>�����6
����
�����9 	�
�9���ก������� FB��9�
=���
���#5�����"��9���9�;;��7�6D��96 (Versaille Treaty) 8��
����������
������$���
��7����	 28 
�4!���� 
.�.1919 #�ก���������=��
��ก>�����6(��
����������
���� D5	�
����! 48 �� กH9$����7$��$�7��$�	����$�ก���ก
�����'���������
9����Z��)92 

      ���"7���7��>��	 19 ����������
��
�กP�
����$�ก>Z�
����7ก��
���� 112 (����������� ก$"�7
 � 
�กP�
���ก�	�7ก��ก���
�	����
�� �� ����
�	�
=��
��ก>�����6 �= 	��ก�Y��=��
��ก>�����6�$�=�����7��6#�กก��4�ก���
�	�=���ก������� 8��
�����8�>����กH��'� IOrdinary insultJ ก$"�7
 � ��'������8�>9�� 
 � #&�
!ก�$����7�������9�� 
(Imprisonment in a fortress for life) �� 	��#�ก��9
������=��
��ก>�����6��'�%��
��&���#9��9!���
������ 9�	�����&����=����
6ก$����'�#!���"������ก�������ก���
 ���$��"����	#�
�ก��ก$"�745� 
                                                 

 90  7�ก�=����� 9����!ก�
�9��, ����������
�� [����$�6], 2 
ก��

 2554. ��$"���	
� http://th.wikipedia.org/wiki/  
 91 94�����5ก>�ก��=��������������� [����$�6], 4 
ก��

 2554. ��$"���	
� http://www.ids-th.org/index.php? 
option=com_Content&view=article&id=168:2009-11-09-06-42-04&catid=1:informationdemocrat&Itemid=56 
 92 
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 93  David E. Streckfuss,  The Poetics of Subversion: Civil Liberty and Lèse-Majesté in the Modern Thai State, pp. 83 

 ∗ The Penal Code of the Federal Republic of Germany as amended on 5 November 2008 
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 94 Article 90 (Defamation of the President of the Federation)  
  I(1) whosoever publicly defames the President of the Federation, in a meeting or through the 
dissemination of written material (section 11(3)) shall be liable to imprisonment from three months to five years.  
  (2) In less serious cases the court in its discretion may mitigate the sentence (section 49(2)) unless 
the conditions of section 188 are met. 
  (3) The penalty shall be imprisonment from six months to five years if the act constitutes an intentional 
defamation (section 187) or if the offender by the act intentionally supports efforts against the continued existence of the 
Federal Republic of Germany or against its constitutional principles.  
  (4) The offence may only be prosecuted upon the authorisation of the President of the Federation.J 
 95 The Penal Code of the Federal Republic of Germany as amended on 5 November 2008, Section187 
Intentional defamation, Section 188 Defamation of persons in the political arena, and Section 189 Violating the memory of 
the dead. 
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�&��������������������'�%��=�#��Z���"����� �
��
7�
7"� ก��XY�������&�����
��ก���!

$��G 
��	�
�	����
�������������� D5	���'����
!((����)#�����ก���&�8��%"������#��������	���#&�
�&��������������������"����� �����H���� 
$���ก�����
7$กP�
����;�(��������;�	�!B���	
ก&�������ก���&�����
����(�����
�	����
���!

$��	7G �� �7
45�=��#�ก�=�����$�9
���ก
���7��6����ก���&�8����)��"�����  
 
  3.2.3.3 � ��+���ก	6�ก�	ก	��$�����%����&�!��������	���� �'����� 
�	(�����������)�����	*�+�	�������	 !
��	���0
���(F�+�:	� 
 
   
&�7���#o��(����$9����
�!>�����"��!8�� (The European Court of 
Human Rights) ��
�� Colombani et autres c. France96 
��������	

�#�ก
Z�ก��
���ก��
���#&�9�<�=�!8�� 
���
�����
Z�%��9���ก�ก��Z6���<�
���9��6ก���
 ��7"���7����9=��� 
(OGD) ��9&��7#�$�#���&��������� 	��ก��%$���$�ก��9"���ก���9=���(��������8
�H�ก8ก 
(Morocco) �= 	��&�
�������ก��ก��=�#��Z�7"�9

7����8
�H�ก8ก�(����'�9
���ก��
��	����(�
�� ��
" ������(�� OGD o�������9���"�
Z�ก��
���ก������ ��ก!
<�=���6 1994 8�����!� 	�
�!

$(�����ก��8
�H�ก8ก��	�ก�	�7(���ก�����9=��� ��"����กH��

Z�ก��
���ก�����9���#$�
� 	���$"�������ก ก"����	#��%��=�"������9�"9����Z� �"�
�����9 �=�
=6 Le Monde (��������
F��	���9 ��=�
=6��
7�
��7����	 3 =A�#�ก��� 1995  8��=����7("�7�$�ก$����� 1 7"� "8
�H�ก8ก 
%��9"���ก��ก�;�������� 1 (��8$ก" �$�=����7��� "
���������	�"��� 	�4 �7"� �ก�	�7=��ก�����7��
�7�$��
(��ก>�����6��99����	 2 (Hassan II)" �(���8�� Eric Incyan �� ����(����
7�
�������
�ก�	�7(���ก��ก�����������H�9�9��45�
7�
�����##���(�����ก��8
�H�ก8ก ��ก���"�9��ก��ก��%$��
�$�ก��#&���"����ก�;�� 8������(��
�$#�ก ������(�� OGD %���(�����
7�
9�!�7"� ������
ก���5ก>��������(��9�9���"��#�#&���(�����ก��8
�H�ก8ก��ก���������
ก��(��������9=��� 

                                                 

 96 ����!�� �9�ก�กก!$,  I
�� Colombani et autres c. France : (��ก���9��<�=��ก���9����กD5	�
7�

����H�J [����$�6], 23 

ก������ 2552. ��$"���	
� http://www.onopen.com/piyabutrs/09-06-11/485 
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�
�7"����� 
.�.1992 8
�H�ก8ก#����ก��9�
��
���9=����$��Z��
68|>Z���"�����กกH��
 
ก��
��6�����	��"7���$ ��
� �("��(�9"����9=���������ก��9���9�!�#�ก%��
!�

��� "D5	���'�
(�����ก��ก�
�!$ก�ก�D5	��ก$����ก��=�����7��" 7����	 23 =A�#�ก��� 
.�.1995 ก>�����6 Hassan 
II (ก>�����6(��8
�H�ก8ก��(Z����� �p##!����9����7�����$�7 ก>�����6 Mohammed VI �&����&����"�
���) � 	�
&�������'����ก���"���)
����7"�ก��ก����7��"��������(��F��	���9 �= 	�(�����&�����

����;��"�����9 �=�
=6 Le Monde  Colombani ���Z���ก�������� �$� Incyan %���(���
��
7�
 ��
7�
%��)���
�	����
�����
!((����)�"����������

���� 36 ��"���)��;;���
$�7����	 29 ก�กP�

 
.�.1881  

   7����	 5 ก�กP�

 
.�.1996 ��$�������ก�!�����9���9��7"� #&��$�����9�

�
"
�
7�
%�� �=�����)�����ก("�7�"�

��9��<�=��ก���9��(��
�$("�79���= 	����8���6�ก"
9����Z����7�
7�
9!#����# �$���
7�
���ก$"�7กH�
"�������� ��(��
�$#�ก������(�� OGD 
ก>�����6 Hassan II �$����ก��� 	��!���Z6 �"�
� 7����	 6 
���

 
.�.1997 ��$�!���Z6����9
=�=�ก>�8����
���7"�ก���9��("�7���������'�7��4!���9�
6��	������
 ��"�� ��
7�

��#���
ก$"�7��7"�ก��%$���$�(�9"����9=�����'�
7�
���%�����(��(��������=���$�ก>�����6 8��
�
�#����
"9!#��� ������(�� OGD �%��=�"���� 
.�.1994 ��"��
7�
�(����
 	��� ��=A�#�ก��� 

.�.1995 D5	���'������7$���	�"��ก��#�(����H##�����#��$�	����$��� ��"��ก("�7ก$���
"���
��7#9��
7�
4�ก����(��(��
�$��ก
���� ��ก#�ก��� ��ก("�7����
"�%��=�"(��
�$#�ก "9
!��ก(�7" 
D5	���)��$8
�H�ก8ก#���&�(5���= 	�8������������(�� OGD ��$�!���Z6����9#5�=�=�ก>����#&��$�

�
7�
%��)���
�	����
�����
!((����)�"����������
 
���� 36 ��"���)��;;���$�7����	 29 
ก�กP�

 
.�.1881 D5	���;;���7"� "ก���
�	����
�������9����Z��"����
!((����)
�"�������� ��7������)��$�"�������� �$���)
����7"�ก��ก����7��"��������(����)
�"�������� 
�8�>�����
"�ก�� 45,000 ��8�" ���#&��$�#"��
"����� 50,000 X���ก6 �$��&���

"��9���������9�;$�ก>Z6����ก"ก>�����6 Hassan II 1 X���ก6 �&���� Colombani �$�=7ก � 	�P�ก�  

   ��$P�ก����9��� ���

&�7���#o��(����$�!���Z6 �
 	�7����	 20 �!$�

 

.�.1998 Colombani �
"��H���7�ก��
&�=�=�ก>���$P�ก� #5�XY��
���"���$9����
�!>�����"�
�!8�� �
 	�7����	 19 �
>��� 
.�.1999 8������7"� 
&�=�=�ก>�(����$P�ก�(��ก���9��<�=��ก��
�9��
7�

����H���

���� 10 (����!9�;;�9����
�!>�����"��!8�� D5	���;;���7"� "�!

$
�
9�������9��<�=ก���9����ก 9����������ก����7��9��<�=��
7�

����H� �9��<�=��ก������� �
9 	�9��(��
�$("�79���� �
7�

�� 8������#�กก�����ก�D�(���#��������	��)..." 7��
9��
��;;���7"� "ก������9��<�=���ก$"�7D5	��������ก����7�������	�$�
7�
���%�� ��#���"<�����
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������ �� 	���( (��#&�ก�� �� �ก��$�8�> ��
��	กP�
��ก&���� D5	�������'�
���ก��#&���'���
9��

����������� �= 	�
7�

�	�
���"����� ก�����Z�ก�������� 
7�
�$��<��9����Z� 
ก����ก>�������� ก���Y��ก�����;�ก��
 ก��
!�

���9!(<�=�$���$���
 ก��
!�

���� 	��9���
�� �9����(���!

$� 	� �= 	�
����
�ก�������%�(��
�$$�� �� ��= 	����ก���&���#������	�$�
7�
��'�
��9��(����
6ก��!$�ก��"  

   7����	 25 
�4!���� 
.�.2002 ��$9����
�!>�����"��!8�� 
�
&�7���#o�� 
8����
������H�9&�
�; ������  
    1. ��$���	 
��� �ก��	 ��& �45 �
7�
9& �
�;(��9 	 �
7$����9� �

 
����������� �$���
���7"�ก�Z���	��$<����(��F��	���9=�=�ก>�$�8�> Colombani �$�=7ก
���� ��'�ก��ก���&������'�ก�����ก�D��"�ก������9��<�=��ก���9��
7�

����H� D5	���$<����
����7"� �(��(���ก�7����

���� 10 7��
9�� �=�����'�
���ก��#&���'��= 	��ก�Y��9����(��
�!

$<����ก (
 � ก>�����6 Hassan II) 
    2. ��$9����
�!>�����"��!8�� ��H�7"� 9����Z��8���o=����"����	�
9����Z����7F��	���9
�9�������������
��ก������(��
�$(��
Z�ก��
���ก��(�������


�!8����ก������
��
!Z9
�����$�
7�
��
��9
(����)��	����(�9
�
��(����'�9
���ก�����


�!8�� 8���o=����"����	� ก�Z���� ��'��p;���ก�	�7=��ก��ก��%$���$�ก��(�9"����9=���  
    3. ��$� ����7"�����;;�����
���� 10 �������$�ก���ก�����9��<�=
�9��
7�

����H��ก"9 	�9��
7$����ก���&��9��(��
�$�"��G <������� 	���(�����9��(��
�$��	
4�ก������7�
7�
9!#����$��"��� 	�4 ���
��ก��Q����$�#�������Z(��9 	�
7$�� �
 	�=�#��Z�45�
������(�� OGD ��	����9 �=�
=6 Le Monde ����&��9������ ��$��H�7"� �� ����(��������
���ก$"�7��'�(��
�$��	�� 	�4 ����  
    4. ��$9����
�!>�����"��!8��=�#��Z�$�ก>Z�
7�
%���$�8�>)��
�
�	����
�����
!((����)7"� 8����	7�� ��
���
�	����
���!

$���
�� ��ก#&��$�=�9�#�6���
7"� (��
7�
��	�
�	����
��������'�
7�
#����$���'����8���6�"�9����Z� #&��$���#������ก��
�ก�7��8�> ��(Z���	����;;���
���� 36 ��������ก9����=���>�ก"���
!((����)�"�������� 8��
#&��$��
"9�
��4=�9�#�6
7�
#����= 	���'����!�ก�7��8�>��� ��ก9���������'�
���ก���ก�Y��9����
(���!

$
�ก�ก��
7�
#&���'��
 	������ก���9��<�=��ก���9��
7�

����H� �
��!

$��	�ก�Y��
����#��&����&����"����
!((����)กH��
 
    5. ��ก#�ก��� ��$�������45���78��
(��ก���
"��
���
7�
%��$�ก>Z�
���ก$"�7 8����$����45�
&�=�=�ก>�(����$<����
 � 
&�=�=�ก>���$�������ก�!�����9 �
 	�7����	 
25 �
>��� 
.�.2001 �����
���7"� 
7�
%����;�)���
�	����
�����
!((����)�"��������
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��

���� 36 ��"���)��;;���$�7����	 29 ก�กP�

 
.�.1881 �$�ก�������ก����;;������ก$"�7
������
���ก"
�� �"�
ก�����"��9��<�=��ก���9��
7�

����H���

���� 10 (����!9�;;�9����

�!>����!8�� ��(Z���	��
6ก�(����)F��	���9�$����
6ก���
���7"�
7�
%����;�)���
�	�
���
�����
!((����)�"����������

���� 36 ��'�
���ก����	�
"#&���'��"�9��

����������� 
�$����8���6��	���#�ก
���� 36 ����ก7"�%$�9��D5	��
"9��
$���ก���$�ก��"�
7�
���9��9"7� 

    6. ��$ก$"�7�7��������H�9!�������"���"�9��#7"� กP�
��ก&����

7�
%���"����
!((����)������94���=���>�ก"���
!((����)
�กก7"��!

$� 	� ��'�ก���$��$�	��
#�กก��7�=�ก>67�#��Z6��7�94���
7�
��'����
!( 8��
����
&��5�45����8���6(��ก��7�#��Z6 
$�ก>Z����ก$"�7�
"9��
$���ก��7�����������$�
7�

�����ก���
 �����!ก7�����  

   ��7����!%$���ก$"�7 ��$9����
�!>�����"��!8�� #5���H�7"� 7��4!���9�
6��	
��$<����
!"�
!�

���
!�

������
!((����)�
"���9��9"7�ก��%$�9��
 �#&�ก���9��<�=ก���9��

7�

����H� #5�
�
����กo���67���#o��7"� ��)F��	���9$��
���"�
���� 10 ��������
"��9���������ก"
%������ 4,096.46 ��8� �$�������
"����
����
��$ 21,852.20 ��8� 

 ��ก#�ก���  ���
�
&�7���#o��(����$9����
�!>�����"��!8�� (The 
European Court of Human Rights) ��
�� Gutierrez Suarez v. Spain97 D5	����9���
 	�7����	 1 

�4!���� 
.�.2010 8��
�������$9����
�!>�����"��!8�� ���=�=�ก>���
����	 Gutiérrez 
��ก����9 �=�
=6��79���� 	�XY����)��$9��� �= 	�����(�ก��������
!�

�����

���� 10 ��"�
���;;�7"���7�9����
�!>�����"��!8�� D5	���'�����;;�����5	���	�ก�Y���9��<�=(��9 	�
7$�� 
�9��<�=��ก���9��
7�

����H� �$��9��<�=��(��
�$("�79�� (����H##�����
����� �ก��(5��
$���
ก��
��(�� Colombani et autres c. France ��	�ก��(5����������F��	���9 ก$"�7
 � �
 	�7����	 18 
���7�

 
.�.1995 ����9 �=�
=6 Diario 16 ��������9��� D5	�
� José Luis Gutiérrez ��ก("�7���
��=�
=6��
7�
�ก�	�7ก��ก����7#=�ก�;��#&��7� 4,638 ก�8$ก��
 D5	�4�กD!กD"�����"���4����!ก
(�����>�� Domaines Royaux D5	���'����>��(�����7��68
�H�ก8ก 8��������5	�(������9 �=�
=6
���=����7("�77"� ���>��(�����7��6��ก>�����6��99����	 2 (Hassan II) =�7=��ก��ก��$�ก$��(�
���9=��� 9"7���7�� ��
7�
(��("�7�����=�
=6���"��������	 12 �
 	������(����กH=�7"� ("�7���ก$"�7
���=����7("�77"� I=�ก�;�� #&��7� 5 ��� �����(�9"�(�����>����	ก>�����6��99����	 2 ��'��#��(��J 

                                                 

 97 Interesting Times, Victory of Spanish Journalist at European Court Is Final [online],  30 November 2010.   Available 
from http://www.i-times.org/interesting_times/2010/11/victory-of-spanish-journalist-at-european-court-is-final-the-court-
ruling-now-available-in-english.html 
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9"7��� ����(��("�7�������
�ก������45�("�7� 	�G ��	��=�
�����9�� El Mundo, Le Monde and 
Herald Tribune D5	�("�7��$"�����ก$"�7����7"�ก��
�����9=�����'���$"���������"����������	
9&�
�;(��������8
�H�ก8ก �$������7"��ก�	�7(���ก����กก���
 ��(��8
�H�
8ก���
���	
�
7�

9���9�
ก�����7��6  

 7����	 31 =A><�

 
.�.1996 ก>�����6��99����	 2 ���� 	�XY���= 	��ก�Y��
9������=���ก�������(��=����
6 7����	 25 =A�#�ก��� 
.�.1997 ��$���������������9���
���9��7"� ก��ก���&����ก$"�7��'�ก�����ก�D���"���
"�����7�กP�
���"�9����(���= ��)����
ก���
��=�"�� 	��9����ก�������(��ก>�����6��99����	 2 (an illegal interference with the 
fundamental right to respect King Hassan IIt s reputation) 
&�=�=�ก>�9�!����7"� (��
�$��	
�#��������'�
7�
��H# ��7(����	7"� Iก>�����6��99����	 2J �$� Iก��$�ก$��(����9=���J D5	��������
���กP��'���7��� �&�������������	7���(���#%��7"� ก>�����6��99����	 2 �(�����ก�	�7(���ก��
���9=��� �$���$���������!%$��ก7"� �$��#�ก��	
�ก��#��ก!
ก��$�ก$��(����9=�����
����������
���� (����H##���������กP�ก"��$�!���Z6 (����ก
����5	���	���9������ 
.�.1996) 7"�%����	$�ก$��(�
���9=����
"���
�
7�
�ก�	�7(�����G ����9���ก�����>��(��ก>�����6��99����	 2 (����H##������ก$"�7���
#&��$�
7���	#�ก$"�7�����7�����
7�
 ��"#&��$�กH�
"ก���&� �$���
7�
���ก$"�7������ก��
��=�
=6<���$��ก��#��ก!
%��ก���&�%�����$�7�$���� �� ��
7�
���ก$"�7#5��
"��'����8���6�"�
9��

9"7��7
��ก�"��� (lack public interest) ��$#5�=�=�ก>����#&��$��=�
�� �$���������

"��9���������ก"ก>�����6��99����	 2 �7
������=�
=6
&�=�=�ก>�������9 �=�
=6��7� #&��$��!���Z6 
��$�!���Z6������9����
��$�������7"� 9������� 	��9����ก�������(��ก>�����6��99����	 2 ������ก��
��������

���� 18 ��"���)���
��;(��������9����$�กP�
�����ก����)���
��; 1/85 
$�7����	 5 =A><�

 
.�.1982 7"���7�ก���ก�Y��
!�

�����9�������ก������� 9����9"7��!

$
�$�9������
���
��7 ก����=�
=6(��
�$("�79�����ก$"�7�
"��'�
7�
#����$��
"
�ก����7#9��7"�

�%$(��ก��9��97���	�������;���	(Z������ก$��$�7�9�H#�$�7  

  #&��$�P�ก��"���$P�ก� 8���ก(���"�9��7"� =7ก�(�
��9��<�=��ก���9��

7�

����H� D5	�������ก���������7�����)���
��;(��������9��� (Freedom of expression 
and information) ��$��ก�(��������9���=�=�ก>�� ���
��$$"�� 8��������!%$7"� ก��=��
��7("�7������9 �=�
=6 (=����7("�7������������5	� �$���������	 12) �&�������������	7���(���#
%�������7"�ก>�����6��99����	 2 ��"�8
�H�ก8ก���
�9"7��ก�	�7(���ก��ก��$�ก$��(����9=��� ก��=��
��7("�7���ก$"�7#5���'�ก��$��
��9������� 	��9���(��=����
6 (9�	���	�&�����ก��ก��$��
��
 �ก��
=����7("�7 �
"��"�� ����������(��("�7) 
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  #&��$����� 	��!���Z6�� 	�����ก$"�7�"���$��)���
��;(��������9���
8������7"� 
&�=�=�ก>�(����$���ก$"�7���$��
���9��<�=��(��
�$("�79��D5	���)���
��;(��
������9�������������7� �"�
� 7����	 15 =A�#�ก��� 
.�.2006 ��$��)���
��;������9���ก
�!���Z6(��#&��$� �$����
7�
��H�7"�ก������9��<�=��ก���9��
7�

����H�#�������ก��

!�

�����"��9��9!���
��)���
��;กH�"��
 	���'�
7�
��H���	�ก�	�7ก��(����H##�����	��'�
7�
#���
�$���'����8���6�"�9����Z��8����	7�� (Truthful facts of public interest) ��$��)���
��;���
���ก$"�7��ก7"� ก���9��("�79����	�ก�	�7(���ก�����
!((����)�"������������ 	����	�ก�	�7(���ก��ก��
ก���&�%�������;��
"7"��������G 
�ก#�9"�%$ก�����"��G �"�������9�����<���$�� ��"
ก���9��
7�
��H����ก$"�7�"�
�&������ก
7�
��H������������"��= ��)��(����H##��� ก����	
9 	�
7$��=����7("�7��'��� 	����	9&�
�;
�ก �=�����'�ก��9 	�45�
7�
�
��(��(��
�$�$��&����
�ก��ก���9��
7�

����H�(��9����Z������"��G ���� ��
��7
&�=�=�ก>�(����$
��)���
��; ��ก��
!�

���ก���9��("�7�$�ก���9��
7�

����H�(��9 	�
7$������ #�
!�

���
�o=����7�� ����("�7 
�����7
45�ก��=����7("�7 �=�����7(��("�7
�ก#�9��� �$�4�ก�&��9����
��������	�5����
7�
9��#(��%���"�� ก���ก��%���"��9"7�
�ก
�ก#��"����"�o=����7(��("�78��
�
"���=�#��Z�45��� ��("�7��������"��"���� ��$��)���
��;�������&����ก��=����7("�7������
��5	�(������9 �=�
=6��	���
&�7"� I�ก�	�7(��� (Implicate)J �� 	��#�ก�&�����(���#7"� �(�����ก�	�7(���
ก��ก��$�ก$��(����9=��� D5	���'�
7�
�
�������$� ��7(��("�7��	��'��p;����
��	���กP��
������ก���� �&�����(���#���7"� ก>�����6��99����	 2 ���
!(��"���)8
�H�ก8ก����(����=�7ก��ก��ก��
$�ก$��(����9=������ก$"�7 ����G ��	(����H##����"��G ��	���กP(5�����"7���	
�ก���(�����
7�

���ก$"�7��������
"9�
��49�!�� �������7"� =����
6����(�����ก�	�7(���=�7=��ก��ก��$�ก$��(�
���9=���#���G ��ก#�ก��� ��$��)���
��;���=�#��Z��� ��("�7�������$���H�7"�(��
�$�$��G 
��"������
�#�ก��$"�("�7�$��G ��$"���	#&��$��
"��
�����%� �
�ก����	���ก���7�ก��=�#��Z�

�� �$�ก���(�����
7�
��$�ก>Z���	=����
�� 	�
8�������H�7"� %��������(�����>��
�
7�

�ก�	�7(���ก�����9=��� #&��$�$��$��=�ก�o��"�(����H##���� 	�G ��	�ก��(5��<���$��ก��#��ก!
 (
 � 
ก��#��ก!
����ก��(5��ก"��ก����=�
=6��
7�
�ก ����5	���) ��"� �!

$��	4�ก#��ก!
��� ก���7�ก��
�!�����
��	�ก��(5���$��#�ก���� �����
������'����!�����$��)���
��;�ก�!���Z6(��#&��$�  

 
��������4�ก�&�(5��9�"��$9����
�!>�����"��!8�� �$���$���7��#�o��7"� ��
9��

����������� 9 	�
������9&�
�;��ก���%��=�"(��
�$("�79�� ��"7"�(��
7�
#�������#�����
�
"�ก��(���(� 8���o=������ 	��(��� 	��9����ก��������$�9����(���!

$� 	� �7
����#&���'���	
#������
"ก$"�7$�&����� 	��(��(��
�$��	��'�
7�
$�� ��"ก������กH��
กH���
�������$�������	��
ก���&��9��(��
�$�$�
7�

����H���	�ก�	�7ก�����8���69����Z� �
"�=���7"�9 	�
�������	��ก��
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�&��9��(��
�$�$�
7�

����H���"����� 9����Z�����
�9������	#�������(��
�$��$"�������7� 4��
�9��<�=(��9 	��
"������
7�

!�

��� �����(��9 	���ก����7#9��ก���&����(��<�
��) กH
�"�
��'����
"��� ��(Z�����7ก�� 9 	����กH�����
"ก���&�ก����	�ก��(���(� 8���o=������ 	��ก��
�ก�Y��� 	��9���(���!

$� 	� �
�7"�9 	�#�
�������	�&��9��(��
�$�$�
7�

����H��������H����
ก���
 ���$��� 	��� 	�G ��	 �ก�	�7(���ก��9����Z�� �$�ก��7�=�ก>67�#��Z6D5	��ก�	�7(���ก��
��กก���
 ����	ก���&���)�����	�ก�	�7(���ก��9����Z� �"�
����
�
�กก7"�ก��7�=�ก>67�#��Z6��
)�����	��'��!

$��	7G �� 
&�ก$"�7(����กก���
 ������#�4�ก�����%����
�ก����7#9����"��
$���������!กG 4���
&� �
"7"�#�8��9 	�
7$���� ��
���"9����Z����	7�� ��กก���
 ���"�
����
�9��
7�
������ก$����"�ก����7#9�����ก$"�7
�กก7"��!

$���
�� 8���o=����"����	��
 	�
���
�ก��ก$"�74���
&��"�9����Z�� 4���
&������"�
#���'���	7�=�ก>67�#��Z6����"�� ��"���7"� 
��กก���
 ��
�9����������ก��
!�

������ 	��9���(���(� ��"��	�กH�
 	��(��9���������)�����	��'�
�!

$���
���
"��"��'���กก���
 �� �$�ก��
!�

���� 	��9���(���!

$9����Z������&�
���	�
��&����กก�����8���6��ก��7�=�ก>67�#��Z68���4�����"�������%� ก��#&�ก���9��<�=��ก���9��

7�

����H��"�
������
7�
��"���
�"�
�� 

 ����ก�����5	� 
7�
#&���'���ก��#&�ก���9��<�=��ก���9��
7�

����H�
���� #��������!�� ���;;�����"������#�� 9�	���	����
&��5�45���������ก 
 � ก��#&�ก���9��<�=��ก��
�9��
7�

����H� �"�
�&�����
 	�
�
7�
#&���'���"����	��7� (Pressing social need) ��$(��
9
���ก�������"�

��!$=���#��ก����
7�
7"� 94�Zก��Z6��"���4 �7"���'�ก�Z���	
�
7�
#&���'�
��"����	��7� ��"ก������!$=���#���ก$"�7����
&��5�45�������$�
7�
9&�
�;(��9 	���9����9��


����������� �$�ก��#&�ก���9��<�=����������'�����
7��
9��(��
���� 10 (���P�;;�7"�
��7�9����
�!>������"��!8�� (ECHR) ��	7"� ก��#&�ก��9�����9��<�=�����������9��9"7���	=���
��
ก��7��!���9�
6��ก��#&�ก�����ก$"�7 (proportionality test) 

  ��$9����
�!>�����"��!8�� ��H�7"� ("�7���ก$"�7�ก�	�7(���ก�����8���6
9����Z� %���"���"�
9������	#��������(����H##����ก�	�7ก��ก��$�ก$��(����9=��� 8���o=���
 	�

�(��9�9��7"�9
���ก(��=�����7��6��##��ก�	�7(���=�7=����7� �
 	�(����H##�����
��������กP7"� 
������$P�ก��$���$��)���
��;(��9����
"�������9�7"��� ����(��("�7�
"��'�
7�
#��� ��$P�ก�
(��9������9��7"������ ��("�7�������
"���$��
��9�������ก������� (Right to honor) (��ก>�����6
��99����	 2 ��$����9���=�����"��H�7"� #!���	�&�����ก��ก��$��
��=���ก����� 
 �ก��=����7("�7�$�
ก��$��7����#�=��45�
7�

 �����(��
��$�ก$��(����9=������ก$"�7��
��	��$��������9��
����&�ก�����9���7��$�7  
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  ก����	��$9��(��9���������!%$7"�ก��$��
�� right of honour (��
ก>�����6��'�%$9 ��� 	��#�กก��=����7("�7��	�&�����������9��9��� ��(���#%����� �
�(����H##���
#����กP7"����� ��("�7������ 8�����������(����H##�����ก��#��ก!
ก��$�$��(����9=����7�
��"��4�ก�����$�7กH��
 9"7���$��)���
��;(��9������7���$�ก7"� 9������ก���&��9��("�79��
�
"
���
$!
��45�ก��=����7("�7 �=���$�ก>Z���	7��(��ก��=����7("�7
�ก#�9��� D5	���#�&����
%���"��9�9��7"� %��45���	�ก��'�("�7
�
7�
�"��� 	�4 �#����� ��
" D5	��������H���� ��$9����
�!>���
��"��!8�� 
�
7�
��H�7"� ��$��ก��=����7("�7��'��� 	��(��9 	�9��
7$�� �
"��"������	(����$
��G ��	#�7���$�ก�กZ~6�ก�	�7ก��ก��=����7("�7����ก"9 	� ��$9����
�!>�����"��!8�� �����H���ก
7"� (��
�$��	���กP���"����7("�7������'�(����H##�������9��� (Truthful fact) ��$���������&�7"� ก��#�
=�#��Z�7"��9��<�=��ก���9��
7�

����H�#�������
7�

!�

����� ��
"���� �����"��������7("�7
�$��� ��("�7������ (����H##�����	�ก��(5�� ��$����ก��ก��=����7("�7�= 	��5����
7�
9��#(��
%���"�� ��ก������7
&�=�=�ก>��ก"�G���7���$�ก7"� 9 	�
��9��<�=��	#��(���("�7��$�ก>Z���	��'�ก��
ก���!�� �� ��ก��#���������������5	�  

 ��$9����
�!>�����"��!8�� ก$"�7�"���ก7"� %���(�������(���("�7����

(����H##�����	�(�������(Z���	�(����$�7 �(��
"����7"�
���������(��9�"ก���7�ก��(����$�$�7��
(Z���	�(��� (ก$"�7
 �����(���("�7
������
"
�ก�����9�� ��"��(Z���	
�ก����=�
=6 
��กH���
�ก��
���9���$�7 ก����	9 	�#��&�������	��7#9��ก���&����(����) �� �ก���!�����
���9��

������ก45�
�p;����	�ก��(5����9��

 9 	�����9�
��4���� �� �=5	�=�(��
�$#�ก��$"������
 �� �(��
�$��	�
�
�
��������� (��������ก��#&�ก���9��<�=(����)��$9��� 4 ��
"���7"���'�ก���&��= 	�
7�
#&���'���	
�ก��(5����9��

����������� (Necessary for democratic society) 8���o=����"����	� 4��
�9��<�=��	#&�ก��������'��9��<�=��ก���9��
7�
��H�(��9 	� (freedom of press) ��$#�����
��
7�
8���
�"�
�����	�(5������ก 9&�����
����� ��$��H�7"� ก��#&�ก���9��<�=(����)��$9�������
�
"���9��9"7�ก�����8���6(���9��<�=��ก���9��
7�

����H���	��'����8���6���
!"���	#�
!�

��� 
(fail the proportionality test)  

  
&�=�=�ก>�(����$9����
�!>�����"��!8������9��
�� �&������H�7"� ��$
���������4��!8���
"��
������
�กP�
����	
!�

����!

$��#�กก��4�ก7�=�ก>67�#��Z6 �� �
�
�	����
�� ��'�=���> �=������!��"�94���(���!

$ �
��!

$����#���'����
!((����)กH��
 
���������H�7"�กP�
���
�	����
�����
�� กH9�
��4�&�
����
���������=���=��$�7 ��$9����

�!>�����"��!8�������
���45��9��<�=��ก���9��
7�

����H�(�����������"��
�ก �
���)
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#�
�กP�
����;;���#&�ก�� ��"กP�
��������ก�
"���9��9"7��� �#&���'��=���=� ��$กH�
"��#��	
#���
���ก��
����"(��กP�
��������� 
 

  3.2.3.4 ก�	ก	��$�����%����&�!��������	���� �'����� �	(�����
������)�����	*�+�	�������	 !
��	���0
���(F�+�:	��3���	�
��
�ก�	����
����������� 
 
  1. 
7�
%����;�)���
�	����
�� ���
�	� �� ��9��
7�
��|��
��
�������
!((����)��������<�
= ���!8������ ���
�
����"���$�������� The World Press 
Freedom Committee in the USA �����=�
=6������(�����>��กP�
�� Clifford Chance 
International law firm ��	����&�ก����7#9��กP�
���
�	����
�� ���
�	� ��) 94����(������ 
=��
��ก>�����6 =�����7��6 �� �9
���ก���7��6 ���������4��!8�� =�7"� ���
�
���$ ��=��� 11 
������ ��"����� ��	���
�
�กP�
��$�ก>Z�������" ����ก"98  

   ������8��$��6 ��
���
7$กP�
����;�(��������8��$��6���
�
����;;�����	
!�

�����) ������������ �#��������	(����)�"�������� �$��#��������	(��������
8��$��6���#�กก�����
�	� (Insult) ��"��$��������8��$��6������7���$�ก��ก�����
�������"��

��$�ก�กZ~6 �$���$
�ก�
"��H
�#��ก��	#����8�>ก�ก(���� �#&�
!ก%��ก���&�
7�
%�� ��ก��"#����
��"�=���8�>������"����� 

  �	���0�+�	��� ��
���
7$กP�
��(������������
�����p##!���
�
กP�
���
�	����
���= 	�
!�

�����������������'�=���>�"����#�ก��	���
�����ก���!

$��	7G �� 
��ก#�ก��� ��ก
�ก��ก���&������'�ก�����
�	�����������
�� ��) ������ �$��=$����� กH����������
8�>��
กP�
����7���"�ก�� ��"����กH��
 ���� 
.�.2000 ��$��)���
��;(������������
���� 
���
�
&�7���#o����	9&�
�;7"�ก��7�=�ก>67�#��Z6���ก���
 ����"���!���� �
"4 �7"���'�ก�����
�	�
��������"��"���� 

  �	���0���G�	-�3��- 
�กP�
����;���	�ก�	�7ก��ก�����
�	�8���#�����	

!"�ก���&��"�=��
��ก>�����6�$�9
���ก���7��6�7���'�=���> ��"กH�
"
�
����	�ก��(5��#�กก��ก���&�

7�
%��)�����
�ก��ก (�������
�	�=��
��ก>�����6��������������6�$��6��	�ก��(5�����������$����
�
 	��"7��� 
.�.1960 �$��
�#�
�ก��ก���&�
7�
%��)�����
�	�=��
��ก>�����6 ��$กH#�$�8�>

                                                 

 98  The Pen, Defamation and sInsultt: Writers React [online], 14 May 2009.  Available from http://www.international 
pen.org.uk/files/dmfile/defamationeurope.pdf 
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�=���8�>������"�����99  ���� 
.�.2005 
�ก��=����
����(�������ก��%�������7������5	���	(7���9��9"�4

����	������(��
ก!P���ก!
���$��#���;��(��������������6�$��6(Z�ก&�$��7�	�����
4�� ��"
9!��������
�ก����$�	��(������'��=���=����
�&�������"����� 
����	�ก��(5���ก�	�7ก��=��
��ก>�����6
�� �9
���ก���7��6����8��
�ก#���'��=���ก���
�	����
������="� D5	�
������8�>������"����� 

   �	���0H	 ���0� 
�กP�
���ก�	�7ก��9 	�9��
7$�� (Press Law 
.�.
1881) ��	�������;;���
!�

��������������� ��$ ก����= �$���"7����(����)#�กก�����
�	��7�
��'�=���> ��"����กH��
 ���� 
.�.2000 กP�
��o���������4�ก�ก��(��$�	����$�8�>#�ก��	
�8�>
#&�
!ก��7� ��$ ��=�����"8�>������"����� �$�<���$��#�ก
�
&�7���#o����$9����
�!>�����"��!8��
�� 
�� Colombani et autres c. France �$�7 7����	 9 
���

 
.�.2004 ��)9<�������F��	���9���
$�
�����
7�
��H�����ก��(��)��;;���$�7����	 29 ก�กP�

 
.�.1881 7"���7��9��<�=9 	�
7$�� 
8���ก�$�ก����;;���
���� 36 
7�
%����;�)���
�	����
�����
!((����)�"��������100 

  �	���0����3� กP�
����;�(������������$�
�����;;����ก�	�7ก��
ก�����
�	���)  94������
��)���
��; ก����= �$����� ��"��"����กH��
 �����"�� 
.�.1950 กH���
�
"���กP7"����
�ก��XY��������(������� ��ก#�ก������
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�ก-� ��กก��"�ก �ก/���6� 
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ก��ก6!!�.%�ก��$��'�(9�ก�: �.".1848 (Treason Felony Act 1848) B�'�
,�$$�,�� 3 �-%%-,����$�����
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����
���
 �)! �����'
*)'!$�#.��-����(����"*�(��#�(����"��-'��"*#������$������!���'�6� ก -,��
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���',�������*�(� ก -,��
��-**-���' 2 ���?8!�*)'!$�#.��-��
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