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This Thesis aims to study Report on the Attribution of Profits to
Permanent Establishments 2008 which is the important basis on developing Article 7
of Double Taxation Agreement of OECD model 2010 in order to analyze and apply to
further Double Taxation Agreement of Thailand.

The study demonstrates that the process of taxation on Permanent
Establishments consists of two significant processes, namely: 1. functional and
factual analysis subject to the concept of separate and distinct enterprise; 2.
applying Transfer Pricing Guidelines under Article 9 of OECD model in the area of
Permanent Establishments so as to make comparability analysis and to make
Permanent Establishments have actually arm’s length benefit.

Nowadays, Thailand has merely Por.113/2545 trying to apply Transfer
Pricing Guidelines in taxation on Permanent Establishments. However, Por.113/2545
is merely the practical guideline of tax authority and it also does not have legal
status. Moreover, Thailand does not have functional and factual analysis under the
concept of separate and distinct enterprise and does not have comparability analysis
for arm’s length benefit. Even though, Thailand is not yet a member of OECD,
Thailand should attach significance to and conduct a study on OECD concept to

improve Article 7 of Double Taxation Agreement of Thailand.
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* Profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on business in the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on business as aforesaid, the profits that are
attributable to the permanent establishment in accordance with the provisions of paragraph 2 may

be taxed in the other State.
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For the purposes of this Article, the profits that are attributable in each
Contracting State to the permanent establishment referred to in paragraph 1 are the
profits it might be expected to make, in particular in its dealings with other parts of the
enterprise, if it were a separate and independent enterprise engaged in the same or
similar conditions, taking into account the functions performed, assets used and risks
assumed by the enterprise through the permanent establishment and through other

parts of the enterprise.

o Where, in accordance with paragraph 2, a Contracting State adjusts

the profits that are attributable to a PE of an enterprise of one of the Contracting State
and taxes accordingly profits of the enterprise that have been charged to tax in the
other State, the other State shall, to the extent necessary to eliminate double taxation on
these profits, make an appropriate adjustment to the amount of tax charged on those
profits. In determining such adjustment, the competent authorities of the Contracting
State shall if necessary consult each other. If the other Contracting State does not so
agree, the Contracting State shall eliminate any double taxation resulting therefrom by

mutual agreement.
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i Profits of an enterprise of a Contracting State shall be taxable only in that
State unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as
aforesaid, the profits that are attributable to the permanent establishment in accordance

with the provisions of paragraph 2 may be taxed in the other State.
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For the purposes of this Article, the profits that are attributable in each
Contracting State to the permanent establishment referred to in paragraph 1 are the
profits it might be expected to make, in particular in its dealings with other parts of the
enterprise, if it were a separate and independent enterprise engaged in the same or
similar conditions, taking into account the functions performed, assets used and risks
assumed by the enterprise through the permanent establishment and through other

parts of the enterprise.
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o Where, in accordance with paragraph 2, a Contracting State adjusts

the profits that are attributable to a PE of an enterprise of one of the Contracting State
and taxes accordingly profits of the enterprise that have been charged to tax in the
other State, the other State shall, to the extent necessary to eliminate double taxation on
these profits, make an appropriate adjustment to the amount of tax charged on those
profits. In determining such adjustment, the competent authorities of the Contracting
State shall if necessary consult each other. If the other Contracting State does not so
agree, the Contracting State shall eliminate any double taxation resulting therefrom by

mutual agreement.
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