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ABSTRACT

When two parties creale a|juristic relationship with each
other, by which one has asduty to do or not to do something for the
other, such juristicorelationship shall be célled an “Obligation.®
By virtue of an obligation the latter party called "creditor® is

entitled to claim performance from the former, called "debtor."

If the debtor fails to perfdpm his obligation or does not
perform the obligation in accordance with its true intent 2nd purpese,
i.e, he delays in performance or performs at wrong place or with
wrong subject, the creditor may demand for a specific performance or

claim compensation for any damage caused thereby under the following

condition :-

a) o There is a non -/ 'performance or a performance

falling short at|the intent and purpose of the obligation.

b) My stchingn @r miss performence) areander’ tircumstances
which the debtor has to be responsible,

¢) such non or miss performance causes damage to the

creditor,

Under the ahove conditions the creditor are entitled to
demand the compensation for any damage, Literaly, damages are a

compensation for loss or injury one has recieved, Therefore,damages



from non - performance are a compensation to the plaintiff for the
damage, loss or injury he has suffered through the non - performance.
Compensation for damage shall be fixed in terms of a sum of money
granted to creditor. This is because the law has the endeavour to
put, as far as money can do, the creditor in as good a position
financially as he would have been in, had he recieved what he was
promised. To accomplish this purpose, it“gives the creditor
compensation in lieu of performance. In peneral the creditor may

demand compensation for'both lgsses incurred and gain prevented.

1. lossesgdingurred (“out of pocket" rule) relates to
the expense or loss which the plaintiff has himself incurred in
reliance on the promised performance.

2. pain prevented ("loss of bargain® rule) relates to
the gain which he expected to recieve from the completion of the
promised performance of the other party’s obligdtion but whichiwere

in thc event prevented by the nen = performance committed by him,

The above suffering are recoverable by the law on damages
in section 222 of the Civil and, Commercial (Code. This law moreover
imposes the rule of remoteness of damage to.be recovered, i.e,

compensation shall he granted if the damage are :-

1. damage which usually arises from non - performance
or

2. damage which aas arisen from special circumstances
if the party concerned foresaw or ought to have foreseen such

circumstances.



In otherwords, "damage which usually arises from non - perfor-
mance™ means the damage which any creditor shall normally recieve in
respect of such non -~ performance. It should be naturally that
everyone, as a reasonable person, is taken to know the ordinary
course of thing, and consequently what loss is liable to result from
a non - performance in that ordinary eotnpse, Such damage which has
arisen from special circumstoacos means damage ariscn from an
unordinary course of thing. Im this respect the defendant shall
compensate it if such effect in consequence of a special circumsiances
should be known or cughtf to have been known by the party concerncd

when he breaks his obligation,

It should be noted that the above two categories of damage
must be the legal consequence of the non - performance. This mezns
it shall not be a too far - reaching result of the non -~ perfornance,

when consider under.the theory of "Causalité adeguate",

Since the Civil and Commercial Cecde provides the rule of
compensation for damage By using the board term, it creates trouble
and confusions to legal practitisner when they deals'with this problem.
Consequently .the. credifor may.not. reciewed 'what he.is allowed

persuant tc the true intention of the law,

This thesis attempts to through some light to this gray arca
of the law, with the intentioa that the Jjustice shall be well done

to the concerned parties.
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