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ABSTRAGCT

Nature of Licensing Agreement and Intelléctggl Property

Licensing/Agreement is a two parties jﬁristic act having
special characteristics that relate to?intellectual.ﬁfoperty; they
are pateﬁ%tﬂeopyrlght trade mark and,other similar rights. The
holder of such 1ntelleétual property rights has the full entitlement
to delegate to its contractual.party e, llcensee, to exercise
such rights including utlllzatlgn, %anufacturlng, distribution or
importing of products) subject under the principle of law and
other legal protection of that pertinent subject matter. Licensing
fees or consideration for ufilization of rights in intellegtual
property is| the major element in ‘the licensing agree;ent. That is
to say, the licensee agrees. to compensate or to pay the royalty fee

to the owner of intellectual property in the amount and for the time

period as specifi



Scope of Licensing Agreement and Effect on International Transfer

of Technology.

Generally, the licensing is provided in the form of a licensing
agreement, and such agreement normally specifies the purpose of the
licensing, scope of licensing, consideration, and other conditions
which the parties consider as éigﬁifipantly relevant. On the scope
of licensing, most of the agreeﬁéntébcsmpiy{;ith the desire of the
licensor who specifiesswhether it is aﬁiéycihsiég%fﬁon-exclusive or
semi-exclusive licensing.' Such ‘scope ogwggg;%;ing could be contrary
to the law, being censidered as an agreement in the form of a tie~in
arrangement or restriction on export for patent products. However,
the licensing agreement creates the internafional transfer of technology
which could be in the form of techmology assistance or the import of
high technology or advanced knowledge.in science into the country
for the purpose of improvement and apply sueh' technology to the
activities which“benefit the development and advancement in various

fields. Therefore an appropriate transfer of technology and technology

assitance are important fordevelopinig! cowitriese:

Tax Measures and Roles of CuStoms in thésSociety

Since the payment of royalty wnder licensing agreement is
directly concerned with the tax measures, an appropriate measures
on tax and customs collection and government policy on tax and customs
therefore, will directly effect the welfare of the general public.

The appropriate customs and tax administration is also equally



important to the welfare of the people within the country. If there
is‘failure on such adminigtrations, loopholes will allow fraud and
ﬁalpractice within the government circle and will create hardship

to the pecple. Ccnsequently, the whole economy of the country will
bé greatly effected, At present, customs collection is a major source
of income for the Thai government, Customé Department therefore

has an important role in connection with tax collection'to support
government income, In addition, it plays an important role on the
measure in connection with prbtecting domestic infant industries,

In addition, it plays éndmportant role in economics, politics,
social, public health dncluding the Security and military of the

nation,

Customs Value and Royalty Payment umder Licensing Agreement

Under the licensing agreement, - a provision on royalty is
normally included, . Such royally payment creates a great deal of
problems, both in fact and law, under Customs Administration as
royalty payment relates directly to ,the subject on "wvalue' or "true
market value® ‘which is normally used as" a basis for customs assessment,
Underlthe fresent Customs Act, the term."value" or ltrue market value"
has been defined in la skhort form. Therefore, the principle of law
of other countries is useful for analysis and comparison with Thai

law, they are :

1, Customs Value undér Brussels Definition of Value or

Customs Cowoperation Council (cce)s



2, Customs Value under General Agreement on Tariff and

Trade or GATT Valuation Agreement.

3, Customs Value in accordance with principle of law of

England, Israel, Singapore,. Japan, the Philippines and Korea.

Foreign law principle in comnection with custows value
concerning licensing agreement provides a detailed guideline and
basis on the system of eustoms assessment, but Thai customs law
contains no such guideline, There have been some additions and
. amendments made to' Thai customs law but such amendments have nof
‘reached the stageforsa good svstem of law. _It still leaves legal
loopholes. This pfoblem, coupled with the system on administering
of customs éollection is still faf from efficient, Therefore customs
collection is not at a satisﬁactory level and a large amount of

Customs leakage still exists.

The Effect of Licensing Agreement and Tax Consequehce

As the expertise on technology is merchantable and similar
to other kinds|of merchandise in the world market, the process of
the transfer of technology, stherefore, . is costly and must bear
ekpenses (for dinstance,r technology fees; patent fees, royalty,
compensation for expert, compensation for consultant, etc.)., Such
expenses must bear customs and tex obligations., In addi£ion, such |
arrangements will affect various commitments in licensing transactions

such as the excessive payment for such technology, or the unreasonable



remittance of profits abroad., Combining various factors together,
the obligations and tax and duty payable,. particularly tex and

customs in connection with royalty, the royalty is related to customs -
duty. To consider what licensing fee or royalty must te treated as

pert of the value under customs law in the calculation of customs
duty and the problem on do > i is such a problem that the
law will play a vitel role on %
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