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## 5185973134 : MAJOR LAWS

KEYWORDS : BUSINESS /JUDGMENT/RULE

THOSATHEEP APINYASAKUL: BURDEN OF PROOF ON THE BUSINESS JUDGMENT
RULE. ADVISOR: ASSOC. PROF. SAMRIENG MEKKRIENGKRAI, 204 pp.

The Securities and Exchange Act (No. 4) Act B.E. 2551 has adapted the foreign
laws regarding the duties and liabilities of directors, then legislated the clearer
definition of "Fiduciary Duty", which consists of two duties, "the duty of care" and "the
duty of loyalty". Moreover, the early-mentioned law has created a framework for
consideration, discretion or decision making of directors in accordance with the
"Business Judgment Rule", to be a safe harbor for directors from any liability of the
adverse effects of that decision.

Clearly, the main objective of this research concentrates on the framework for
consideration, discretion or decision makingof directors in accordance with the
"Business Judgment Rule" as provided in the Securities and Exchange Act (No. 4) Act
B.E. 2551 by focusing on issues related to the burden of proof on the Business
Judgment Rule. According to the burden of proof on the Business Judgment Rule under
Thai laws are completely different from the doctrine of precedence in the United States,
which the rule was initiated. Therefore, the burden of proof on the Business Judgment
Rule under Thai law falls into the director’s responsibility.

In addition, the thesis considers regarding the reliance on reliable information or
provided-useful advice by others. Due to each director has diversely expertise and
occasionally might have to consider in terms of their lack of expertise, such the criterias
should be enacted in order that the directors can comply with the Business Judgment
Rule properly. Finally, the thesis focuses on the indemnification of liability or
compensation for damages arising from the performance of the directors

(Indemnification), in order to protect the performance of directors’ duties greater.

Field of Study : Laws Student’s Signature

Academic Year :_2011 Advisor's Signature
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] 1
o v

dl % 1 1% :f; o a o o a o wa A dl
Aam N lAnana ldudaii ENNNAOUNTIER T AN AN TNLTYEUALNEINLNRIN

[

INANUA
ns3un19 Iaely Model Business Corporation Act 2005 Guiflunguangfiuiuy (Model
Law) ﬁmﬁﬁuimamm:ﬂi?um@ﬂgumaﬁﬁwLL‘Vi\‘]Luﬁﬂmﬁmmmmﬁﬁu (Committee on

Corporation Law of American Bar Association) ‘Emﬂmiﬁ%ﬂ’mgummmL,Lﬁimmi"gm

o

- > % = W A a £ =
W@ﬁ?ﬂéﬁiﬂﬂ’]ﬁ‘@ﬁ"]\‘mgﬂﬂ’m[ﬂuLL‘LI‘LI LWﬂﬂ?ZIﬂﬁlﬂuﬂ’]?LLﬂiﬂLWNLWNH{]MN’]H%@\‘]N@?S@ §INEN

1
=

anszdrANeafuuTEnumiguuaz3snania lnalddyaminaaduntinnuis

o

ANIzAIEIITeInsTNng 5 lunnmns 8.30 Al

N1A31 8.30 (a) NesnnsevlfuRutinnaesnufiaandNgan wazviad
dfuRninnfauaiuszdnsedsaanssuniaaednduliienatscTuaiigegnaeism
(a director shall act: (1) in good faith, and (2) in manner the director reasonably believes

to be in the best interest of the corporation.)

1%

uana1niu NI 8.30 (b) Witd Model Business Corporation Act 46

=

TryadAneNnegIunisldauszlngyde (Standard of care) Watiednian Al

[

|
s

N1791 8.30 (b) lunnsufimntinneasnssunisluiesiinasdesvsesiesd

v

nssndulala nssunisazsiesdirviindearnszinssiseunauAduyanagaat

q u
4
o

gmwﬁufuﬁ@dqﬁmam@ﬁL‘vmﬂmuﬁ'@:ﬂi:ﬁﬂummumirﬁﬂimﬁmﬁ"uuu (the member
of the board, when becoming informed in connection with their decision marking or
devoting their attention to oversight function, shall discharged their duty with care that
person in like a position would reasonably believes appropriate under similar

circumstance)

TnelunnmsAeaiuiiies Model Business Corporation Act glalinanaie

o

a v dl ¥ o o Y & o 6 o I3 % o
ﬂqﬁfﬂgum%u’]%ﬂ‘ﬂ\?ﬂ??ﬂﬂ’ﬁﬂ')ﬂﬂﬁ]"lﬁJ?ZﬁﬁJﬂﬁ‘ﬂi’N1’] Wuanganenisnesuattlszinunlaiy

=
AN

1. wunlanadaNaNninedaInUNIsSARRULAARINTSTNNIS bU

u

o

Nilssguamznssunis nalunisdfimniinnaesnssunislunsainfesiinsdindulai
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o A 1 %

P4 o % o o dl o % o dl % 4
NITHNITABDNNTENTIATUATTINTESHATSINAIN tyﬁymiﬂummm 8.30 (b) mwimnmwwmu

[
14 o v a

lusm91 8.30 (c) agl@nuunli ﬂﬁum?‘ﬁ'm’m%mﬂaim Mnendasiunissinaulaniral
NMALANALANTLNTRULRILTEM ﬁfmﬂmLmﬂ%ﬂgafuiﬁLLﬁmmmmﬂﬁumm LI
nadaweiuldlfidunisesuiganadfisiiin nianssunisiaanuidelagqandn
ﬂ’]ﬁ‘L‘iQJmLNH%@H@ﬁdﬂdﬂ')@uﬂuﬂ’]ﬁﬂ’]ﬂuﬂgﬁmﬁﬂLﬁﬂ%ﬁﬂﬂﬂ?%‘/ﬂ‘ﬂ’]ﬂ')'mfi]vmﬁﬂ%‘ﬁ‘ﬂ’]‘i_lﬁm
19931 (a director shall disclose, or cause to be disclose, to other board or committee
members information not already known by them but known by the director to be
material to the discharge of their decision marking or oversight functions, except that
disclosure is not required to the extent that the director reasonably believes that doing

so would violate a duty of imposed under law, a legally enforceable obligation of

confidentiality, or a professional ethics rule)

. & LEORG 2 o 4 y
2. nafuianavidanedayanuiaini@aqinyvseyanaingsunig bé
NALMHNNY LHANAINNITNNITUAAL ALBIANAINGANINAINITOVTANITHITIYAUATH Y
1 o 1 aial dl % [ a o Ce 1 v
wansineriull | nesunnsdANdaE A unnsasuluedauisuning analuiinaug
AT N T T ANUTIANAUAN AT LTUAY A9l Model  Business  Corporation  Act
11791 8.30 (d) Alanmuanannasda nasunasilaiiimnngaudun gy luiraslodluns
N3IUNNIAUNLAINIDITAN T 03 ANLAAATNADIZNIINNNTUTENNa LN THALTUNNS
09; dl 1 QQ// 1 S| = [~ [~3 o 3 %
nanuseseetnuuntanisizeldifluntenisinin Inenisueuune e uIRliuA T fag
n3zvinnelfinguaneiaiug (a director who does not have knowledge that make
reliance unwarranted is entitled to rely on the performance by any of the persons
specified in subsection (f) 1 or (f) 3 to whom the board may have delegate, formally or

informally by course of conduct, the authority or duty to perform one or more of

the board’s function that delegate under applicable law)

Tunnm31 8.30 (e) MHiNnuuanannisdn nesunisilaiiiaaugaauduinylu
A&I | a ¥ dl A ¥ ¥ a a o A
Basladuiian arunmliiaonudedeludeya s1691u dayganianisRiuaesiidem e
ANAATILYeyARaTIAYNTEaT sy dunny T wliue Wlunisanng (a director who

does not have knowledge that make reliance unwarranted is entitled to rely on
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information, opinion, reports or statements, including financial statements and other

financial data, prepared or presented by any of persons specified in subsection (f))

Tneilunnmen 8.30 () leAmuauarannssunsatnsnisanedeyalinium

Auua s lunnmns 8.30 (d) wag (e) 1aun

(1) widnauaulaaunilelundim Anssunisi@elasgasndndnoiug

= N o A A o v - o & o
AIMHATNITOLNENNED LAZHURUINLNLA wmg@m@slumﬂummmuuu (one or more
officers or employees of the corporation whom the director reasonably believes to be

reliable and competent in the functions performed or the information, opinions, reports

or statements provides)

o A

(2) NFnAungunng Wnta vizella dnnssun1ndelnagasndni

o

mmL%mmzm?ﬂmcyu%ﬁﬂ?z@uﬂﬁitﬁw@ﬂu’ﬁmfuj (legal counsel, public
accountants, or other persons retained by the corporation as to matters involving skills
or expertise the director reasonably believes are matters (i) within the particular person’s
professional or expert competence or (ii) as to which the particular person merits

confidence)

(3) ARZAYNTINNNT Aanznssnnisnauunie1¥anela (a committee of
the board of directors of which the director is not a member if the director reasonably

believes the committee merits confidence)

2
o o K

e Aeagudlfidn Model Business Corporation Act lanamualiingsunig

14 o [

& a oa ¥ dl (<1 -dl Ly a o = ¥
ﬁl‘ﬂ\‘iﬂ{]‘]_lﬁmu’mE”I'JEIWJ’]N?%J@??J’J\?LL@SL‘]J‘HVL‘]JLW@‘]J?%IEI‘TJH?.I@\?U?H"V] IE”IEINN”IIF]?ﬁWuﬂ”I?SL‘ﬁ

1 '
a oa v A o A o =

puszinsedalunisfuRuiinn lussdupaaiuyrranigusilunssunisianssinly

Kl 49

dl o

Fruzuazan unTalidAeiy neded 1 fmauamuzaniaznszin waTnNITNNIT

v

ArNNsniTanadinys 912971 YEAATNITUANNNINUWTA LT QLR NI ZAN 0.

u

aynssnn9fliFunauunneliinntunisluizeslaBasmiadunisienng 14
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4.1.2 uﬁﬂﬁummw?}ﬂﬁméqq‘%m (duty of loyalty)

v & a

wlinuapanmedneqasn (duty of loyalty) AMNNguuIavedlszima

q

anigewing uganinlinaduanning wazinlinssunisfiesfuinannisdiluniiag

v
I [ v

o @ = | ad a & A y A =
\‘lﬂ@’WLﬂu@Quiﬂﬁy FIAINNTOUUIAANLNATULNLINUUAUINLUNAINNTRARE  (duty of

loyalty) aant@ule 5 dszunn'® sail
1. ARINYINLININNGINITNIZUINNNITNNIALLTEW (self-dealing)

2. ARNENAUNI9INgINIINIEMINLFENNANIINN1999:7 U (transactions

between corporations with one or more common directors)

dd‘ v a a o . .
3. ﬂm‘mﬂ@immﬂsﬂﬂmmmqqiﬂwmumm (a director taking advantage of

an opportunity which arguably may belong to the corporation)

4. ARLNNAUNN2AN WA ULSEY (director  competes  against  the

corporation in its business) WaY

v A o

aa vy P 12 Yo oy 9 =

5. annnssunisaslalideyanlignsiasuniiadiu vsannliignaduinlain
iuﬁf@qﬁﬁ@ﬂﬁ%mqmﬁwﬁ@umnﬁjﬁﬂﬁu (directors distribute false or misleading
information to shareholders, usually in connection with transaction that requires

shareholder approval)

1. ARLNEINUNITHNIEITNTTNTEUINNTTNAITNULTEY (self-dealing)
TeIgINssuNNTLAINTLNINNITUNITALLTEN MuneDe NeNANIIgInIsuseudnetBEmiy
= = g 4 v o % °o =
N331N13 F9gauDayAnaniaNRaadeasiunssunisfiag Inauua ARANINE1a9ANAT

1
a o |

PAUNITLNATBIFINITNITUINNIINNNITULTENTURNANLUIN AT IR WINITAN

N

seaziamilasuld” InaGuusnludost] a.A.1880 A vuandgenssuAananalaiing

"® Robert W. Hamilton, The Law of Corporations in a nutshell, p.467.

* gnasen Aslavama, “Toyvinguunguisdsznisfeaiuninsnisdadiunisiniuguananig
6 munszsmiyaiauanninduaznaravanning (@7uf 4) w.A. 2551 AnsnstdindihNuazaauiy

NAUBINTINNNT,” 1tin 98 — 99.
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% ISPV v al A 4 o 1= 4 a o o A 1Y
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Y o o ¥

drgenasNNngsuneNALLRENRNa AUl lFTuntsiusesainidszguaniznssunig
Taelifiasfiansundinssunisynauidiuliidasala udaradenslideanunaluy

nsinnaugInssaenana s fnanalildaanuseiinseiiatiadinennanudigsnasuiu

TiflusssniutEum uwazaausll A.A. 1975 aunsziiataqiii AraazliGiade ludsziaungn

o

9INTINANTINNINALLBENACHHAE NI LA UeAzRasUun AT

o 1 [~1 o a o A @ ¥ A 1Y @
L4 ﬁ;?ﬂ??il@\‘lﬂ@?"JLﬂuﬁ??NﬂUUﬁ“]ﬂ'V}V‘i“ﬂLﬂuﬂqﬁ‘@l‘ﬂﬂ@ﬂ?@iﬂ iy

N19802AANAANNNAUFINIINAINGNT

o fgenssuldinaaiunisdasa winssunisldarunsnigatlianu

4
a o o =

genssuilusssniusEm ganssuduasinaanysaitnliuntsfusasannidsegu
; 4 da

d‘d v a Vv al a‘l A Y o
ATUSNITHNNIT Iﬂﬁlﬂﬁ‘ﬁ‘mﬂﬂﬁ‘ﬂm@’]u1ﬂLZQEI[F]@\NﬂﬂﬂﬂLZ\iﬂ\ﬂuLﬁ‘ﬂﬂWW@’]ﬁ‘MW M?'ﬂhﬂ’i‘ll

o A vy o
ﬂ”lﬁ‘ﬁ“].l?‘ﬂ\‘]“]’m‘lflﬂﬁ‘z‘qm Haa1ru

ol ‘Lumiﬁm?mmﬁLﬁmﬁ”‘umiv‘imiﬂﬁmwdwmwmiﬁuu‘ﬁ“ﬁw (self-

1
a g

dealing) N19<N1TINE AL

a

NeaAuANgnfiewunizanaesgonssntuaniduniinnaes

e

ﬂﬁs\lmﬂumﬁ‘ﬁ@ﬁu (the burden is typically placed on the director to prove the propriety

of the transaction)20

2. ARALNEINULNISYINGINTTHTEUINNUTHNNANTTNNITTINAY

(transactions between corporations with one or more common directors)

1HD9AINGINITUNANTENNTUIENINLBENNANT9UN1999N A UTU NT9UNIT

1 v
AzfaInIutnnretnuLarinenalszloaidreaieaastzEgm naldnana N AW

* Robert W. Hamilton, The Law of Corporations in a nutshell, p.467.
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nnalselanilldnarnalimnaninuldifluassuduidvnmdal s lanills deasngenlu

Q

ﬁﬂwmzﬁﬁﬁﬂwmm55’1?1mﬁqﬁum?ﬁ’vqiﬂﬁmwdwmmm@ﬁuﬁﬁm (self-dealing) 1114184

ATABULLNUARINGTNNIS (Executive Compensation)

Wesainnisanaatmeuunuliiuinssunisnadunisfingenssuseudng
¢ as | C oA A s . o Iy
NITNN1TAULFEM (self-dealing) @8191He TILFHNNUITUITBIUNINUANLAENTTRYMITFaE
NMFAAFAIALENTINNITATUUAAIRDL LNU (Compensation Committees) GRIGETE
ADIZNITNNNTBATE (independent directors) NN INAN TN UUAAIRELIWNW LA
n39un3 G9anant]lugiuurestumen Uiy (retirement plans) §1MFUAROULNY
2199n330N17849¢ W3EMdaulunjinaziinualiinssunnsdass laiurinauunuiluiy
wanndnasliiluRuan uwazlunisaigAineuunutiuazfissAdeadeangnasiineaiunig
o % N dl [ ¥ o Y a o

10955UNANANAE  (federal income tax rules) @9ilszaaaiugInslinivunlitim
arNNnvnAtanutauA e LW uRlAR[te lifunssun staluduaunamnan g

PR

(reasonable allowance) M lFane lia3aiwinedi’

v v
o =

= dd‘ 1 dl v a dl o o o 1
Wil daanvraulanaadunaaiuanuiasesAalun1sliuanAinauunis
189N99N1T AR AR Heller v. Boylan (N.Y.1941)” taairalfianauanlian Deudidnmaasd
a1unalunisuflelfuaannsang AR LLNIUNTINNNT LABIUIAAINENIALAANIAIN

o s a s YV d’j . e @ My a a e A

n13duAsIvIilssAnga3192u (synthetic and artificial) 1dlAinaINn1sTATIzsivive

o 6 a o . . e dl ¥ = [ 1
NANINUNNINENAERS (analytic or scientific) TeudiazifFauauiuaAInauunly
a @

gAAINNITUNINEURT AaTIY FANINET veetsrarunsun fldatunsaiannairaiuy

WANINUTTENIAF NN WA

'
o 1

a o . . = a o dl @
ANANANNENNATLIN (ill-equipped) NazAnAuTTnyuIaInane aailutloyumn
MaATEgAIan3 TngpaazfiansaunistfumAniineeanssunislunisiinnsanusiEmaos

o a yo = L LI o o
AIMNTAANLQRATA 6ﬁ<1‘12i’1ﬂﬂ??3~lﬂ’1?1@?‘1.|ﬂ’][5]@‘].|LLVIMW@NLM&]‘@NN@LL@’J ﬂilli“ﬁﬂ’]?ﬂﬁ‘%‘ﬂ”l‘ﬂ

AaliAaAINAWLABILALBEEN (commit waste) wFatTuntsnseinlulunnsRaeuLALEm

' bid., p.474-475.

“ A5 Heller v. Boylan (N.Y.1941) #1911 Robert W. Hamilton, The Law of Corporations in a

nutshell, p.477-478.
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(misuse or abuse) wWAEN9lA IALNININHNTWAINAINAATYL ANAAZIN1T0UTLAR

ANRALILNUTRINTTNNNT LK

3. ARNNSTNNISIElan1aN19g5NauRILTEN (a  director  taking

advantage of an opportunity which arguably may belong to the corporation)

'
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q
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|
=

vsdnifluguasemdunulaniantsgaiaii visalanianieganangniaue liiunusum vise
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a
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n1sdsenauganaesdsm winlanialuniegsfanuianulnddsa Afnaads visawieuiy
o a a o dl a ' o A ' a QQ// @
AnwnzgInavesiisnidsznaufanisesluaqiiu Araaztedilanianiagsianiuiiuaes

11319 nesunigldanunsninluldles Temiidousinvizainld uasduruizem 16

2. 94N Fairness A2 N13RATUNDNAMNLTIUET9N I UNTNANTINN19ULEN

A o ' =

Tannanisgenavasuidnlllddsslamidansdidanaiaiaanuanaasuaziilusssuiu

1
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n3sunsvisa i v naliisEmaazlantanegsianiiiuaestsEmuga usiu
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o

IR LUAAIANINEITRIANALNLIRURAN NS 1ingsunT U Laualana

NeganaunUIEniANuans1eiull 1y nesunissiesinauelanianiegsnaliiunisEm

# Herry G. Henn, Law of Corporation and Other Business Enterprises Law, p.462-463.

* Robert W. Hamilton, The Law of Corporations in a nutshell, p.479-480.
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4. ARLNEANUNITAILLINLLTHN (director competes against the

corporation in its business)
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= v o
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o

1e9A1aR N na9lludai Selngunneanednenidnw sty ana
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o
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2189n994N17 IMel Model Business Corporation Act 2005 16 ifal

o

185t

** pf Demoulas v. Demoulas Super Market, Inc. (Mass.1997) #1971 Robert W. Hamilton, The

Law of Corporations in a nutshell, p.483.
*® AR Broz v. Cellular Information System, Inc. (Del.1996) #1971 Robert W. Hamilton, The Law

of Corporations in a nutshell, p.483.

*" Robert W. Hamilton, The Law of Corporations in a nutshell, p.483.

*Ibid., p.483.
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We are not final because we are infallible, but we are infallible only because we are final.
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* Carlos Anderes Laguado Giraldo, “Factors Governing the Application of the Business
Judgment Rule: an Empirical Study of the U.S., U.K. Australia and the E.U.,” p.125.
** A Smith v. Van Gorkom (Del.1985) #1911 Robert W. Hamilton, The Law of Corporations in a

nutshell (St. Paul Minn.: Westpublishing Co.,2000), p.455-459.
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N1M51 102 (b) (7) WRINHUN1E GENERAL CORPORATION LAW WA

NA5F Delaware™®

AnuazesARinINETluAR Smith v. Van Gorkom inliina3g Delaware 14

)57

aannguuneatadnenianes Tnalull A.A.1986 Eianasufilaninen 102 (b) (7)° wuis

DELAWARE GENERAL CORPORATION LAW Iaglfanunaliisumanunsaunila
wasuuwlasdinilafuiiddvminanidnisaandn (eliminate or limit) AMNEURANLTIUFARWA99
nesNnT LA (personal liability of a director for monetary damages) TneRdaeniumn
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1. nesunsdfumniinisad duniinuisaangednedqasn (breach of

duty of loyalty)

(%

o A v o |d| & a =
2. nesun1InsEiInIsviseaiunsziinslaeligedndqasniseasla
dsenganaluniimizeadlanszinnisiagddilunguang (acts or omissions not in good

faith or intentional misconduct or knowing violation of law)

3. nsghiflunisinganssunnssunisliiunalss Taaddousian limunzas

(transaction from which the director derived an improper personal benefit)

*® Robert W. Hamilton, The Law of Corporations in a nutshell, p.459 - 460.

*"11m31 102 (b) (7) uts DELAWARE GENERAL CORPORATION LAW 1ityaj#an

“A provision eliminating or limiting the personal liability of a director to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, provided that such
provision shall not eliminate or limit the liability of a director: (i) For any breach of the director's duty
of loyalty to the corporation or its stockholders; (ii) for acts or omissions not in good faith or which
involve intentional misconduct or a knowing violation of law; (iii) under § 174 of this title; or (iv) for any
transaction from which the director derived an improper personal benefit. No such provision shall
eliminate or limit the liability of a director for any act or omission occurring prior to the date when
such provision becomes effective. All references in this paragraph to a director shall also be deemed
to refer to such other person or persons, if any, who, pursuant to a provision of the certificate of

incorporation in accordance with § 141(a) of this title, exercise or perform any of the powers or duties

otherwise conferred or imposed upon the board of directors by this title.”
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% Moran, J.P. Business Judgment Rule Or Relic?: Cede V. Technicolor And The Continuing
Metamorphosis Of Director Duty Of Care. Emory Law Journal Emory University School of Law, 1996
A reference to Aronson v Lewis (473 A.2d 805 n.6 (Del. 1984)

** Cole v. National Cash Credit Ass'n 156 A. 183 (Del. Ch. 1931)



120

¥ a v o ug/j A a o dI o = Y o a o a o
‘V‘l‘ﬂ\‘]L?Hﬂﬁ“ﬂ\‘lﬂ‘i.ﬂ/]\‘i‘qﬂﬁ@ﬂ’]ﬂiuﬂﬁ‘ﬂﬂqﬂu@ﬂﬂﬁ‘ﬂﬂsﬁﬂ‘ﬂ’]V’YJ’WS\IL’&ﬂﬂ’]ﬂiﬁﬂUU?H‘V}LL‘VIuU?HVI

Tunsamiizinlulsraadazlasiaaisa liaunsniastaaasla™

<

Tutlszinaanigewdni AR “Derivative Action” HANAIATYRENINAN

wazdagiduanuounin wmezafteduazlffuntsadiuayuuaznszfuatnauinann

a

NUIELAITN Lﬁm@’mﬂ@:mﬂmﬁgfaLaﬁmﬂumf]miﬁwmammmmmﬁmﬁﬁwmﬂmmlﬂu

q @

'
1% v a o

! o Ay vo i~ . A
AduALRUANAEaN FFUATNNA1aEa (“Contingency Fees”) 1w ARAMUNaAN T
AR 2UN TN U NI UIAIRUNA L LA FUANAMNNINEITAIANANINTUEAR WABN IHTUL AR

nuaANfaldldAnuaan®

ad o ¥ o v a a o 1% o
Qﬁﬂ?ﬁ‘ﬂ?‘]_lshjﬂ@ﬂﬂ’]?ﬁ]ﬂ@lﬂ"\‘ﬂ’]ﬂﬁ;?ﬂ@ Nﬂ‘ﬂzﬂﬁzﬂﬂullﬂ@'lﬂﬁ@ﬂﬂgﬂll’]ﬂ

axizasfoniu lfun 1. nfianmunanFiduciary Duty”  vise “utinnaesyanain lazy
dl o Y o i

y ., a0 v v T
AN 1B9191a" 2a9nssun1stTEn Tedsznavldfae 2 uthAvanfaeniu Ae “wiinfius

ANIIRITIN” 3 “Duty of Care” WAz “winnupNTadndqasn” ¥se “Duty of

¥ a o

Loyalty” 2. nnslii@vsungneiuaesi@emlunisilasiesunuiis v wisa “Derivative Action”

dl dl a o v dl TG | . . = v dl dl Yo
Lu@\‘i@’mLllﬂﬂﬁ‘ﬁ‘llﬂ’]ﬁ‘ﬂ{]llWMUWVII@EIEJ’WI?JHW@ “Fiduciary Duty” #1748 “umm@mm@ﬂmu

pNlingla” uazisumlisendtunsaniesendunssunisdanann ldandosmelaf

<3 o Y oa a a v ¥ £ = v a o o v a
AN ﬂ"ﬂ‘éﬁ‘V]’]sL‘ViLﬂ@@WﬁLLﬂQﬂ@HMIMﬂ’]?W@\?L?ﬂﬂ?‘ﬂ\‘lLW]ull’a“]:l’Vl way 3. uannigrnaula

[ [

119g904 (Business Judgment Rule) anzidlagnaiuaniiunisiasdesnssuniaiiiodann

u q

a oA v o o

nslidfiAniinnmumuan “Fiduciary Duty” Hrefnediudaiulandsasigaiindng

.

wann1sAnaulaniagsia (Business Judgment Rule) Taifluumduilnguduiiiugaiu

NITNNIT

i v
panlanaaldneuntiniudadn Aralulssimaanigesdnaliliuld
wannissindulanieganalugusiduunduiizguduiuanuinssunisd nsadiunig
negsiavsanisdndulaniegsiavasnssunistandunisvsasaaulaniegsianas

ANIEIIRITAY (due care) Inegasn uazlna@adnnonanlinfiunisielsslemigean
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* Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) #1491 Branson, Douglas M., “The Rule

That Isn't a Rule - The Business Judgment Rule,” in Valparaiso University Law Review, Vol. 36,

(2002), p.635.
% Cede & Co. V. Technicolor, Inc., 634 A.2d 345, 363-365 (Del.1993) A9l Branson, Douglas

M., “The Rule That Isn't a Rule - The Business Judgment Rule,” in Valparaiso University Law Review,
Vol. 36, (2002), p.635.
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% Smith v. Van Gorkom, 488 A2d 858 (Del 1985). 94%4N31 “UNNNIINATUTTHINALLAD
atgausalunsiunILdieya wi“ﬂmsﬁTmaiﬂwNﬁ;ﬁm:”Laiﬂngﬂmﬂﬁmw@;fu” (If the directors
were grossly negligent in informing themselves, the business judgment rule will not protect them.)

* Aronson v. Lewis, 473 A2d 805, 812 (Del 1984).

®"In re Walt Disney Derivative Litigation, 906 A2d 27 (Del 2006)

* McMullin v. Beran, 765 A2d 910(Del 2000)

* Aronson v. Lewis, 473 A2d 805, 812 (Del 1984).
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" In re Walt Disney Derivative Litigation, 906 A2d 27 (Del 2006).

"' Smith v. Van Gorkom, 488 A2d858 (Del).

" Kelly v. Bell, 254 A2d 62 (Del Ch 1969)

® Adams v. Smith, 153 So 2d 221 (Ala 1963)

™ Gotlieb v. Heyden Chemical Corp., 91 A2d 57 (Del Ch 1952)

’* Desimone v. Barrows, 924 A2d 908 (Del Ch 2007).

"® McGowan v. Ferro, 859 A2d 1012 (Del Ch 2004)

"Inre LNR Property Corp. Shareholders Litigation, 896 A2d 169 (Del Ch 2005)
"®In re Anderson, Clayton Shareholders Litigation, 519 A2d 669, 674 (Del Ch 1986)
" Desimone v. Barrows, 924 A2d 908 (Del Ch 2007)
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uann1sAnaulan19asna (Business Judgment Rule) AINNHUNIE
AULUL (Model Law) W94mvinlngl American Law Institute (‘ALI")

wann13snAWlan1agsna (Business Judgment Rule) iflundnnguaied

v d” =2 o o = o o o 1 o Al Y & o & o
AaasNTIBLAzAudaTaqud N st nannsdenatamn Uy lidluaednwnidnuse
lunguungresdssinAanigeiiniusetln ad1elsin ALl THauesieAttainaes
wanNN19AnAUlan19gana (Business Judgment Rule) 151w “udnnisinfuguananisnaves
ALI" %138 “ALI's Principles of Corporate Governance” Iaailu “udnnisniiuguananisig
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2849 ALI” 48 4.01 (c) Auualisatl

o o oA

u &4 o 9 aAnvo A D S a o =

mmm@m@m%mwYmmf)Luuﬂ7mmﬂu?@mﬂgiﬂ@mmomﬁmﬂmﬂ 19751
MelFdail ¥InIININNITUTRERINEINAINA19 (A director or officer who makes a
business judgment in good faith fulfils the duty under this Section if the director or

officer;

(1) li@daulaidsluntsanaulatiy (is not interested in the subject of the

business judgment;)

(2) lasundvinyainngsun19vzaid i iige lnegasneei N aNngaNaad)
inenwanzax lunissindulaniegsna nieldaniunisaliduii uas (is informed with
respect to the subject of the business judgment to the extent the director or officer

reasonably believes to be appropriate under the circumstances,; and)

(3) @engaumganuaiin1gindulanivganasinansaziiuilse iyl
@ﬂ@m%@ﬂﬂ?ﬁw (rationally believes that the business judgment is in the best interests of

the corporation) -

* Blasius Industries, Inc. v. Atlas Corp., 564 A2d 651, 661 (Del Ch 1988)
o Thompson's Point Inc. v. Safe Harbor Development, 862 F Supp 594 (D Me 1994)
* Simmons v. Miller, 261 Va 561, 544 SE2d 666 (2001)
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2 =]

3) nuNNMBaldutingfeglitdouldids lun1ssndnlaiiy (the directors

or officers must have had no interest in the decision)
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(the director or officer must have been reasonably informed on the issues involved)84

o o

a9t udnn19Ananlan19g3na (Business Judgment Rule) Tugduuvaag
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{lwnsnzAunses (safe  harbor) AR NFURATRINTINNNSH ANl lunsdiulduannng
Andulanisganalugtuuuaes ALl nssunisfieadugigasiliiaawindanisd jumniiag
A o a v a a [ " [ % o a
wiraafiunssindulanigsnaaesnueailulilinansuesdilsenaunasnannissindula
a % =X 1 Yo £ dl a s o o a a
n19genanin asnannlidnniszuazniinlunisigatinannisindulaniegsnalugluuy

v
2199 ALl dusnagiudieanssunis™

v
[ b4

Al daunnsnailsznisdAnysudnanannissindulanieganalugluuy

* American Law Institute, Principles of Corporate Governance: Analysis and
Recommendations (1994).

& Branson, Douglas M., “The Rule That Isn't a Rule - The Business Judgment Rule,” p.634.

* Delaware's version of the business judgment rule, see § 1032.

* Branson, Douglas M., “The Rule That Isn't a Rule - The Business Judgment Rule,” p.636.
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A ldanelunnssiadan Liiinnasunisaaniin (advances of expenses)
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" Robert W. Hamilton, The Law of Corporations in a nutshell, p.525.

*Ibid., p.524-532.
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*Ibid., p.524.
*Ibid., p.533.
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" AR Regal (Hastings) Ltd. V. Gulliver. (1942) 1 All E.R. 378 §19l1 Gower L.B.C., Gower's

Principle of Modern Company Law, p.565.
" A% Industrial Development Consultants v. Cooley (1972) 1 W.L.R. 443 (Roskill J.) a9l

Gower L.B.C., Gower’s Principle of Modern Company Law, p.567.

" AR Scottish Co-op Wholesale Society v. Mayer #1914 Gower L.B.C., Gower’s Principle of

Modern Company Law, p.571.
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UiiEutinnldedneeAsssnliunitidmisaadums (one who is a director of two rivals

concerns is walking a tight-rope and at risk if he fails to deal fairly with both)
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2.1 NN UTHNANLNN BN UNTINNNT (Tax-free emoluments) eﬁﬂﬂﬁ"}ﬂ{]‘ﬂ%

T1u1m97 311

2.2 nmaudsradszTaminlfiiu (Declarations of interest) @atsngegflu

Nm9 317

2.3 mimu@umi@"mmmmmummmi (Restraints on directors’

remuneration) T91s1ngaelunman 318-319

o

2.4 natinNngsnssunNenfuningAuniiadnAny (Substantial property

transactions) ANNyAAANUNIEAMLA Ttls1ngeglunng 320-322 uax

25 ANl duTanAnsINAIg (Loans, quasi-loans and credit

transactions) #tsngetlusnmng 330
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o

annuansaaniihnuesinlfiunauliiliamala (the director as a fiduciary) tnauiinniaas
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"% Ford H.A.J., Ford’s Principle of Corporations Law (Australia: Lexis Nexis Butterworths,

2003), p.308.
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431 UENWKIANNTARREga36M (duties to act in good faith) A"
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i34 (duty to act in good faith in the interest of the company)
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(duty to act for proper purpose)
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M4 (A director or other officer of a corporation must exercise their powers and discharge

their duties)
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the best interests of the corporation) ias
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ANLdevng N1 (a director must not improperly use their position to gain
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an advantage for themselves or someone else; or cause detriment to the corporation)
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officer or employee of a corporation must not improperly use the information to gain an

advantage for themselves or someone else; or cause detriment to the corporation)
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4.3.2 WHUNLIIAINTEAATINTALAAY (duties of care and diligence)
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(a director must exercise their powers and discharge their duties with the

degree of care and diligence that a reasonable person would exercise if they:

(a) were a director of a corporation in the corporation’s

circumstances; and

(b) occupied the office held by, and had the same responsibilities

within the corporation as, the director or officer)
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4.3.3 nann1sARAULaN19g57a (Business Judgment Rule)
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sraiziaanenauiu nedudouniiarasnisdslssuunguuneesAnsgsfianiaAsgia

(Corporate Law Economic Reform Progress Bill of 1998 YEG CLERP) yiail ﬁﬂj"mg
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courts) 9974103 UNN9MIINABLANNNYNABITBINIFARWLANIGINA (review of the

merits of the business judgments)108
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Ibid., p.351.

107

The Explanatory Memorandum of CLERP, #1914 Ford H.A.J., Ford’s Principle of

Corporations Law (Australia: Lexis Nexis Butterworths, 2003), p.355.

" Ford H.A.J., Ford’s Principle of Corporations Law, p.355.
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%

wa U LAFUNaLNNE (make a judgment in good faith for a proper purpose)
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(@) ldfdulsdenduasedfnylusadinudndulaniiunis (do not

have a material personal interest in the subject matter of the judgment)

(m) 18l ruy e luGesananlaniunsmuAnudean N duA23I
WM ANLANTLLAD (inform themselves about the subject matter of the judgment to

extent they reasonably to be appropriate)

(1) weadvangannadinisandulanniunisuiuliinalssTomd
ngmmmﬁﬁm (reasonably believe that the judgment is in the best interest of the

corporation)
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(The believe that the judgment is in the best of the corporation is a rational one unless

the belief is one that no reasonable person in their position would hold.)
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ﬂgﬁmﬂﬂﬁuﬁﬁ@mmngumﬂ%u (This subsection only operates in relation to duties

"% Business Judgment Rule mu#ttynifili The Corporate Act 2001 N1m31 180 (2) 284

Uszimasaainsias tHani1ena Business Judgment Rule Mtityn@lslu “udnnisinduguananisia
2849 ALI” %178 “ALl's Principles of Corporate Governance” %dLﬂuﬂ{]MNﬂﬂﬁuLLuu (Model Law) NARN

1mel American Law Institute (“ALI™), &9l Ford H.A.J., Ford’s Principle of Corporations Law, p.356.
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under this section and their equivalent duties at common law or in equity (including the
duty of care that arises under common law principles governing liability for negligence)
— it does not operate in relation to duties under any other provision of this Law or under

any other laws.)

Tnaiannzludie nesndulaniegsia unnais nsdndulalac ivansesin
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nseaziunsziinisludoumifaadasiunisaniiuniamiegsfanestssdm (In  this
section: business judgment means any decision to take or not take action in respect of

matter relevant to the business operations of the corporation.)110
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"% Greenhow, Annette, “The Statutory Business Judgment Rule: Putting the Wind into

Directors’ Sails,” p.36.
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AWA Ltd v Daniels (1992) 10 A.C.L.C. 933
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4.3.3.1 nMsWINITayausaAILUziIaINLAAAAY (Reliance on

information or advice provided by others)
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e Tomasic, Roman. “The theoretical foundations of Australian Corporations Law Reform:

Some Lessons for Reformers,” in Journal of International Commercial Law, Vol. 1, No. 3 (Ashgate

Publishing, 2003), p. 323-349.
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adviser or expert in relation to matters that the director believes on reasonable grounds

to be within the person’s professional or expert competence) 198

v
v o o

(i) nssunsvizantineIuay Fuiugninaadesiunisiuaiumuiing
another director or officer in relation to matters within the director’s or officer’s authori
(another direct ff lation t tt thin the direct ff thority)
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relation to matters within the committee’s authority)
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(after making an independent assessment of the information or advice, having regard to
the director's knowledge of the corporation and the complexity of the structure and
operations of the corporation) LAy
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nanmuifluassnialiluda (the reasonableness of the director's reliance on the
information or advice arises in proceedings brought to determine whether a director has

performed a duty under this Part or an equivalent general law duty)
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information or advice is taken to be reasonable unless the contrary is proved)
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