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##5386063434 : MAJOR LAWS

KEYWORDS: FEE / PREPAYMENT / EARLY REPAYMENT
SUCHAYA RIANWILAIRAT: LEGAL PROBLEMS CONCERNING
PREPAYMENT FEE. ADVISOR: ASST. PROF. CHAYANTI GREIGARN,

CO-ADVISOR: ASSOC. PROF. DHAJJAI SUBHAPHOLSIRI, 221 pp.

As, currently, prepayment in Thailand is done in the manner of Unconditional Right.
Lender who is financial institution may have provision relating to this matter, which borrower
has the right to make prepayment but there will be prepayment fee at a high rate, which is
charged differently in each loan agreement and at each financial institution regardless part
of debt that has already been paid during the loan period in the past. It also does not take
into account the actual value of the money at the time of prepayment, which Thai law has
not enacted any provision regarding this matter. Relevant agency also does not control the
collection of such fee. Therefore, this is unfair to borrower who has no real power to
negotiate and to enter into a loan agreement.

The study of laws in UK, France, and European Union, criteria relating to such
matter was found, especially for accepting prepayment in the manner of Universal Right of
borrower, and the calculating compensation from prepayment is also consistent with Net
Present of Value Theory, which the rules of these countries have acknowledged that lender
has the right to demand for compensation from prepayment under a clear and fair criteria
at the rate determined by law, which is considered as very effective way of protecting
borrower.

Researcher recommends that Thailand should have a rule for prepayment that is
basic right, which may not be mutually agreed otherwise, and should have criteria for
lender to receive fair compensation at the rate determined by law only, taking into account
the actual value of the money at the time of prepayment, including loan period in the past,

and benefit that lender has already received in the agreement.
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® Article 16 “Early repayment

1. The consumer shall be entitled at any time to discharge fully or partially his obligations under a credit
agreement. In such cases, he shall be entitled to a reduction in the total cost of the credit, such reduction
consisting of the interest and the costs for the remaining duration of the contract.

2. In the event of early repayment of credit the creditor shall be entitled to fair and objectively justified
compensation for possible costs directly linked to early repayment of credit provided that the early repayment
falls within a period for which the borrowing rate is fixed.

Such compensation may not exceed 1 % of the amount of credit repaid early, if the period of time between the
early repayment and the agreed termination of the credit agreement exceeds one year. If the period does not
exceed one year, the compensation may not exceed 0,5 % of the amount of credit repaid early.

3. Compensation for early repayment shall not be claimed:

(a) if the repayment has been made under an insurance contract intended to provide a credit repayment
guarantee;

(b) in the case of overdraft facilities; or

(c) if the repayment falls within a period for which the borrowing rate is not fixed.

4. Member States may provide that:
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(a) such compensation may be claimed by the creditor only on condition that the amount of the early repayment
exceeds the threshold defined by national law. That threshold shall not exceed EUR 10 000 within any period of
12 months;

(b) the creditor may exceptionally claim higher compensation if he can prove that the loss he suffered from early
repayment exceeds the amount determined under paragraph 2.

If the compensation claimed by the creditor exceeds the loss actually suffered, the consumer may claim a
corresponding reduction.

In this case, the loss shall consist of the difference between the initially agreed interest rate and the interest rate
at which the creditor can lend out the amount repaid early on the market at the time of early repayment, and shall
take into account the impact of early repayment on administrative costs.

5. Any compensation shall not exceed the amount of interest the consumer would have paid during the period

between the early repayment and the agreed date of termination of the credit agreement.”
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3.2.1.2 Financial Service and Market Act 2000
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3.2.1.6 Mortgage Conduct of Business Sourcebook (MCOB)
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" Article 94 293AKIN “(1) The debtor under a regulated consumer credit agreement is entitled at any time, by
notice to the creditor and the payment to the creditor of all amounts payable by the debtor to him under the
agreement and any amount which the creditor claims under section 95A (2) (less any rebate allowable under

section 95), to discharge the debtor’s indebtedness under the agreement.”
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(1)This section applies where— .
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(a)a regulated consumer credit agreement, other than an agreement secured on land, provides for the rate of
interest on the credit to be fixed for a period of time, and .

(b)under section 94 the debtor discharges all or part of his indebtedness during that period. .

(2)The creditor may claim an amount equal to the cost which the creditor has incurred as a result only of the
debtor's indebtedness being discharged during that period if— .

(a)the amount of the payment under section 94 exceeds £8,000 or, where more than one such payment is made
in any 12 month period, the total of those payments exceeds £8,000, .

(b)the agreement is not a debtor-creditor agreement enabling the debtor to overdraw on a current account, and .
(c)the amount of the payment under section 94 is not paid from the proceeds of a contract of payment protection
insurance. .

(3)The amount in subsection (2)— .

(a)must be fair, .

(b)must be objectively justified, and .

(c)must not exceed whichever is the higher of— .

(i)the relevant percentage of the amount of the payment under section 94, and .

(ii)the total amount of interest that would have been paid by the debtor under the agreement in the period from
the date on which the debtor makes the payment under section 94 to the date fixed by the agreement for the
discharge of the indebtedness of the debtor. .

(4)In subsection (3)(c)(i) “relevant percentage” means— .

(a)1%, where the period from the date on which the debtor makes the payment under section 94 to the date fixed
by the agreement for the discharge of the indebtedness of the debtor is more than one year, or .

(b)0.5%, where that period is equal to or less than one year.”
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' MCOB 12.3.1. R “A firm must ensure that any regulated mortgage contract that it enters into does not impose,

and cannot be used to impose, an early repayment charge other than one that is:

(1) able to be expressed as a cash value; and

(2) a reasonable pre-estimate of the costs as a result of the customer repaying the amount due under the

regulated mortgage contract before the contract has terminated.”
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MCOB 12.3.3 G “A firm may calculate the same level of early repayment charge for all regulated mortgage

contracts of a similar type (for example a tranche of regulated mortgage contracts offering a particular fixed rate

of interest), rather than on the basis of the individual regulated mortgage contract with the particular customer.”

16
Gunnar Trumbull, Regulating for Legitimacy: Consumer Credit Access in France and America, November 2010
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Article L311-22 “The borrower can always, at its option, redeem, in whole or in part, the credit it was made. In
this case, interest and charges for the remaining term of the credit agreement are not due.
No compensation for early repayment can be claimed from the borrower in the following cases:

1 °In case of overdraft;
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2 ° If the repayment has been made under an insurance contract intended to secure repayment of the credit;
3 ° If the repayment falls within a period in which the borrowing rate is not fixed;

4 ° If credit is a revolving credit within the meaning of Article L. 311-16.

In other cases, when the amount of the prepayment exceeds a threshold set by decree, the lender can claim
compensation not exceeding 1% of the amount of credit repaid early, if the time between the early repayment
and the end date of the credit agreement exceeds one year. If the period does not exceed one year, the
compensation cannot exceed 0, 5% of loan amount subject to early redemption. In no event shall any
compensation exceed the amount of interest the borrower would have paid during the period between the early
repayment and the end date of the credit agreement originally agreed.

No compensation other than that stated in this section or no fee may be charged to the borrower in the event of

prepayment.”



122

peazinliainassn 4 Geinuuadniaudn “AranaavizessssNiianlac wanwieanny

|
' o

o 1% dg/ = < Yy A ° dg/| 13 a Mo, =
Amua ilunnsil axFenifivieuiffduiiesmnainnisdissnineunvuaanladla” @9
Hunnslisaniulaniadi ccp deliudflif nelitadunisdBuusietndla waz Fanls
L@ = y oy o A = o 1 Y
nflumndedsslanllumenul wazaipudaauiaaiumsmiiadinaa i
di 15 Tluacingg

|
v

NOYUHILRIALTBINNIMBAANWINRUTUAY lWNN3E1 92 IuAuaantinnyin1i

fifRans BunAaaaanflé Aa Decree No. 2011-136 Fan1uumadn

“AMUURLINA 1 lUNR9N 1L311-22 uMs The Consumer Code Aa 10,000 ¢l

meluseauszezingn 12 e’

At wnéfaedszRuijtnputiauiiuniluRuswaulisingi 10,000 g

a

13 Y50 NLAY TUTAUILEZINA 12 HAUTNENWNT (NFT19E ALNauAMUALTILLNad91) Ta

finn 10,000 ls ElHKARAERaz BN gaa e uAdE 1S AusnsnTidiuun uinindud

a
YV

1ad1szRuamtingsling 10,000 gls {lHigAazBoneAanmelaangfldls

a

3322 nNSMAUITIALNANSWERY

dl o d”a v 1 o o v Aa dl dll o a = o 1
WANNITTITENUNUNLNNBUNIUUARTNTUAVULTBLNDN TN AL Nﬂ’]‘ﬁuﬂ‘ﬂ%ﬂu

]
= |

N1M91 L312-21 wazaImg) L312-23 atinyniean

A %

“NIRM9T L312-21 ffiannnanldRuiaulinaannanlidiianun

A ! o v a dl 4 dl dl = 1 <3 o a dl
WraU9gau A viuduaanialiuny 1 — 3 1esitasil ‘ﬂiﬁ\‘]iﬁ‘ﬂ[ﬂ’]&l AUUNAULTRANNITD

a a '

ya A ° o ANda 4 oA ° A o
ﬂ’mum‘ﬂﬁﬂuﬂ’]?‘mﬁ‘vuuLQuQH:Hﬂuﬂﬂumﬁumim Iuﬂ?mcﬂ WURAAUNURTNITEAUNDUNTIUNLUA

a

Tutiendnvidainiutenaz 10 2899 1UIURUTAINATY YN Buus [Iupunfegrsay
A Al o 1 u’/j
AR DELNENANUIUYINTL
o a A&I a Yy o va a ai o o dgla v 1 o
wndeyeyrduiaeNdenuua Wansneaiunisd1ssnilRugenneuninue

PR P ve yyaa ad ' ' g
LL@zluﬂ?mmmﬂqﬁ‘ﬁqﬁwﬁuﬂ@uﬂ’]'ﬂuﬁLﬂﬂﬂlu N1 Q ‘V]ﬁL'i‘ﬂﬂﬁ‘ﬂﬂ ﬂrﬁjmlfﬁﬂiu@ AUABNABDNLLIEI

u



123

dl o 1R* o o v 1o = v o ]
7 ﬂmmmuum‘miﬂm Iﬂﬁlilﬂﬂﬁﬁ"l’]ﬂJﬁJNﬂU\iﬁU‘ﬂ@\iN’]ﬁ]ﬁ‘q 1152 LLMQﬂ?%NQ@ﬂ{]MNWE}

uriv™® adTuegfusrazinaesdyn findeaguas ANNNANMUA N UL AALITES

Kl

o

AMFUATY N AUTANNNTUNEURIANNT Act No. 99-532 aifudun 25

I

fqunen 2542 Sdnafiaenisean Sunaznislidssiunieniefu Sualiesy WINgfg5y

9

v
a |

HRufAuneuiuue gl a0 GanAgamala 16 winnisdiszutinauiinue

v '
A = o

Anauainnistntedinisunindlimaeingfivragansaanfioefinean1uniieu vise

=~

M = o 20
LAARLU? G]’]Elﬁﬁ"ﬂ@]ﬂslﬂ’ﬂ'ﬂﬂ@’mﬂqu

“UR9T L312-23 ANTALTYTE 'ﬂ%ﬂ"mim uaniaanAiIua 1

o

TUnIMIIL312-21 uaz L312-22 aziganiiuianwn] wilesnannnisinszuiineuinvua

I a o a V%
visan1sRadtyeunantlla

o o 1

19 . N ' o omn
Uszuaanguuneuns (The Civil Code) 1nm91 1152 Weyaiiidn “lunsaindyeyidennaaliin ﬂgummmzﬁ“my’]ﬁm

@ v e QU 4

'
aa

Srezdusuvilailusn@ams viudddunandianieifavsiaztansdameiundnitetionndiduaui
Anasiulé
at9lsfin AradiewnalinafitialiuaniizeiuA1damefanasiuaiuassausnld mnwiudiAn@ewng

' 1 v v
sanaageanniiuhiizesiednsifmeua fannaslandaiuaiulusinsi Wited ifeanasdudni

20
Article L312-21 Amended by Act No. 99-532 of June 25, 1999 - art. 97 Official Journal of 29 June 1999

“The borrower can always, at its option, prepay, in whole or in part, the loans governed by sections 1-3 of this
chapter. The loan agreement may prohibit refunds at or below 10% of the original loan amount, unless it is in its
net.

If the loan contract contains a clause whereby, in case of early repayment, the lender is entitled to demand
compensation for interest not yet due, it shall, without prejudice to the application section 1152 of the Civil Code,
exceed an amount which, depending on the remaining term of the contract is fixed according to a scale
determined by decree.

For contracts concluded after the date of entry into force of Act No. 99-532 of 25 June 1999 on savings and
financial security, no compensation is payable by the borrower in case of prepayment when repayment is
motivated by the sale of the property following a change in the place of professional activity of the borrower or

spouse, the death or forced termination of the professional activity of these.”
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Article L312-23 Created by Act 93-949 1993 -07 to 26 JORF Schedule July 27, 1993
“No compensation or cost other than those mentioned in articles L. 312-21 and L. 312-22 cannot be charged to
the borrower in the event of prepayment or default under the said Articles.

However, the lender may claim from the borrower, in case of failure thereof, reimbursement, on justification, the
taxable expenses which may have been caused by this failure to the exclusion of any lump-sum reimbursement

of recovery costs.”
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22Article R312-2 “Any compensation that may be owing by the borrower, as provided for by article L. 312-21 in
the event of early repayment, may not exceed the value of one half-year’s interest on the capital repaid at the
average loan rate, not exceeding 3% of the capital amount still owing prior to repayment. -

Should a loan contract have different interest rates for different repayment periods, the compensation provided
for in the previous paragraph may be increased by the sum that guarantees the lender the average rate laid

down when the loan was granted on the period that has elapsed since the start date.”
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Interest 7.0%
Initial Principle 100
Start Duration to present  Year  Outflow  Principle  Interest Rate Interest  Total Debt
Yearl 0 100
Yearl 1 1 100.00 7.0% 7.00 107.00
Year2 2 2 92.76 7.0% 6.49 99.26
Year3 3 3 85.02 7.0% 5.95 90.97
Yeard 4 4 76.73 7.0% 537 82.10
Yearh 5 5 67.86 7.0% 475 72.62
Yearb 6 6 58.38 7.0% 4.09 62.46
Year? T T 48.23 7.0% 3.38 51.60
Yeard 8 8 37.36 7.0% 2.62 39.98
Yeard 9 9 2574 7.0% 1.80 27.54
Year1l 10 10 13.31 7.0% 0.93 14.24
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Year | duration to present  initial principle outflow npv net outflow total PV outflow 3.50%
Yearl 8 100 100 459 100.00 1.3168
[ net interest income ratio 60% |
| sum PV inflow fram Due 110.5262
| sum PV inflow from early 257421
Year | duration to present  payment paid  for pricicle for interest income net interest income inflow total PV inflow  time factor
Yearl 123.79 136.27
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Yeard 0 14.24 11.62 262 1.57 13.19 13.19 1.0000
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Year | duration to present  initial princicle outflow et present value outflow total NPV outflow 3.50%
‘Yearl 2 100 100 1.37 100.00 1.0712
| net interest income ratio 60% |

| sum PV inflow from Due 234785

| sum PV inflow from early 85.0179
Year | duration to present  payment paid _for princicle for interest income net interest income inflow total PV inflow  time factor
Year0 108.10 108.50

Yearl 1 14.24 7.24 7.00 4.20 11.44 11.84 1.0350
Year2 0 14.24 7.74 6.49 390 11.64 11.64 1.0000
‘Year3 0 85.02 85.02 - 85.02 85.02 1.0000
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2 3 255 0 1.37
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4 3 204 0 2.62
5 3 1.75 0 3.19
G 3 1.45 0 3.71
7 3 1.12 0 4.18
8 3 077 ] 4.59
9 3 0.40 0 4.93
10 0 0 0 5.19
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Yearl 9 1 100.00 5.0% 5.00 105.00

Year2 8 2 91.45 5.0% 457 96.02

Year3 7 3 8247 5.0% 4.12 56.59

Yeard 6 4 73.04 7.0% 51 78.15
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Year duration to present initial principle  outflow

Met Present Value outflow total NPV outflow

Yearl 8 100 100

0.40 100.00

[net interest income ratio

50%)

3.50%
1.3168

| sum PV inflow from Due

107.5761

| sum PV inflow from early

24 5031

Year |duration to present  Payment paid for principle  for interest income net interest income inflow total NPV inflow  time factor
Yearl 119.75 132.08

Yearl 7 13.85 8.55 5.00 3.00 11.55 14.70 1.2723
Year2 6 13.55 8.98 4.57 274 11.72 14.41 1.2293
Year3 5 13.85 943 412 247 11.90 14.14 1.1877|
Yeard 4 13.55 8.44 51 307 11.51 13.21 1.1475
Yeard 3 13.85 9.03 4.52 2.1 11.74 13.02 1.1087]
Yearb 2 13.55 9.66 389 233 12.00 12.85 1.0712
Year? 1 13.85 10.34 32 1.93 12.27 12.70 1.0350
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Year | duration to present initial principle outflow Net Present Value outflow  total NPV outflow 3.50%
Year 0 2 100 100 = 0.97  100.00 1.0712
| net interest income ratio 60% |
| sum PV inflow from Due 23.6804
| sum PV inflow from early 524674
Year | duration to present  payment paid for principle for interest income net interest income inflow total NPV inflow  time factor
Year( 105.74 106.15
Yearl 1 13.55 8.55 5.00 3.00 11.55 11.96 1.0350
Year2 0 13.55 8.98 457 274 11.72 11.72 1.0000
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fae 3% waa 3% wag FTUIALETL

sy |aadud  [Wduzise s NPV

WLIF Viadmau |[Aaudmus
1 3 2.74 0.50]- 0.50
2 3 247 0.97 |- 0.97
3 3 2.19 1.421- 1.42
4 0 0 0.96 |- 0.96
5 0 0 054 |- 0.54
B 0 0 017 |- 0.17
7 ] 0 0 0.14
8 0 0 0 0.40
g 0 0 0 0.58
10 0 0 0 0.69
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L 133/66

Official Journal of the European Union

22.5.2008

DIRECTIVES

DIRECTIVE 2008/48/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 23 April 2008

on credit agreements for consumers and repealing Council Directive 87/102/EEC

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (%),

Acting in accordance with the procedure laid down in Article 251
of the Treaty (%),

Whereas:

(1) Council Directive 87/102/EEC of 22 December 1986 for
the approximation of the laws, regulations and adminis-
trative provisions of the Member States concerning
consumer credit (°) lays down rules at Community level
concerning consumer credit agreements.

20 In 1995, the Commission presented a report on the
operation of Directive 87/102/EEC and undertook a broad
consultation of the interested parties. In 1997, the
Commission presented a summary report of reactions to
the 1995 report. A second report was produced in 1996
on the operation of Directive 87/102/EEC.

(3) Those reports and consultations revealed substantial
differences between the laws of the various Member States

(" OJ C 234, 30.9.2003, p. 1.

() Opinion of the European Parliament of 20 April 2004 (O] C 104 E,
30.4.2004, p. 233), Council common position of 20 September
2007 (O] C 270 E, 13.11.2007, p. 1) and Position of the European
Parliament of 16 January 2008 (not yet published in the Official
Journal). Council Decision of 7 April 2008.

() OJ L 42, 12.2.1987, p. 48. Directive as last amended by Directive
98/7[EC of the European Parliament and of the Council (OJ L 101,
1.4.1998, p. 17).

©)

in the field of credit for natural persons in general and
consumer credit in particular. An analysis of the national
laws transposing Directive 87/102/EEC shows that Member
States use a variety of consumer protection mechanisms, in
addition to Directive 87/102/EEC, on account of differences
in the legal or economic situation at national level.

The de facto and de jure situation resulting from those
national differences in some cases leads to distortions of
competition among creditors in the Community and
creates obstacles to the internal market where Member
States have adopted different mandatory provisions more
stringent than those provided for in Directive 87/102/EEC.
It restricts consumers’ ability to make direct use of the
gradually increasing availability of cross-border credit.
Those  distortions and restrictions may in turn have
consequences in terms of the demand for goods and
services.

In recent years the types of credit offered to and used by
consumers have evolved considerably. New credit instru-
ments have appeared, and their use continues to develop. It
is therefore necessary to amend existing provisions and to
extend their scope, where appropriate.

In accordance with the Treaty, the internal market
comprises an area without internal frontiers in which the
free movement of goods and services and freedom of
establishment are ensured. The development of a more
transparent and efficient credit market within the area
without internal frontiers is vital in order to promote the
development of cross-border activities.

In order to facilitate the emergence of a well-functioning
internal market in consumer credit, it is necessary to make
provision for a harmonised Community framework in a
number of core areas. In view of the continuously
developing market in consumer credit and the increasing
mobility of European citizens, forward-looking Community
legislation which is able to adapt to future forms of credit
and which allows Member States the appropriate degree of
flexibility in their implementation should help to establish a
modern body of law on consumer credit.
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It is important that the market should offer a sufficient
degree of consumer protection to ensure consumer
confidence. Thus, it should be possible for the free
movement of credit offers to take place under optimum
conditions for both those who offer credit and those who
require it, with due regard to specific situations in the
individual Member States.

Full harmonisation is necessary in order to ensure that all
consumers in the Community enjoy a high and equivalent
level of protection of their interests and to create a genuine
internal market. Member States should therefore not be
allowed to maintain or introduce national provisions other
than those laid down in this Directive. However, such
restriction should only apply where there are provisions
harmonised in this Directive. Where no such harmonised
provisions exist, Member States should remain free to
maintain or introduce national legislation. Accordingly,
Member States may, for instance, maintain or introduce
national provisions on joint and several liability of the seller
or the service provider and the creditor. Another example
of this possibility for Member States could be the
maintenance or introduction of national provisions on
the cancellation of a contract for the sale of goods or supply
of services if the consumer exercises his right of withdrawal
from the credit agreement. In this respect Member States, in
the case of open-end credit agreements, should be allowed
to fix a minimum period needing to elapse between the
time when the creditor asks for reimbursement and the day
on which the credit has to be reimbursed.

The definitions contained in this Directive determine the
scope of harmonisation. The obligation on Member States
to implement the provisions of this Directive should
therefore be limited to its scope as determined by those
definitions. However, this Directive should be without
prejudice to the application by Member States, in
accordance with Community law, of the provisions of this
Directive to areas not covered by its scope. A Member State
could thereby maintain or introduce national legislation
corresponding to the provisions of this Directive or certain
of its provisions on credit agreements outside the scope of
this Directive, for instance on credit agreements involving
amounts less than EUR 200 or more than EUR 75 000.
Furthermore, Member States could also apply the provi-
sions of this Directive to linked credit which does not fall
within the definition of a linked credit agreement as
contained in this Directive. Thus, the provisions on linked
credit agreements could be applied to credit agreements
that serve only partially to finance a contract for the supply
of goods or provision of a service.

In the case of specific credit agreements to which only some
provisions of this Directive are applicable, Member States
should not be allowed to adopt national legislation
implementing other provisions of this Directive. However,
Member States should remain free to regulate, in their
national legislation, such types of credit agreements as
regards other aspects not harmonised by this Directive.

(12)

(13)

(15)

(16)

17)

Agreements for the provision on a continuing basis of
services or for the supply of goods of the same kind, where
the consumer pays for them for the duration of their
provision by means of instalments, may differ considerably,
in terms of the interests of the contractual parties involved,
and the modalities and performance of the transactions,
from credit agreements covered by this Directive. Therefore,
it should be clarified that such agreements are not regarded
as credit agreements for the purposes of this Directive. Such
types of agreement include, for example, an insurance
contract where the insurance is paid for in monthly
instalments.

This Directive should not apply to certain types of credit
agreement, such as deferred debit cards, under the terms of
which the credit has to be repaid within three months and
only insignificant charges are payable.

Credit agreements covering the granting of credit secured
by real estate should be excluded from the scope of this
Directive. That type of credit is of a very specific nature.
Also, credit agreements the purpose of which is to finance
the acquisition or retention of property rights in land or in
an existing or projected building should be excluded from
the scope of this Directive. However, credit agreements
should not be excluded from the scope of this Directive
only because their purpose is the renovation or increase of
value of an existing building.

The provisions of this Directive apply irrespective of
whether the creditor is a legal person or a natural person.
However, this Directive does not affect the right of Member
States to limit, in conformity with Community law, the
provision of credit for consumers to legal persons only or
to certain legal persons.

Certain provisions of this Directive should apply to natural
and legal persons (credit intermediaries) who, in the course
of their trade, business or profession, for a fee, present or
offer credit agreements to consumers, assist consumers by
undertaking preparatory work in respect of credit agree-
ments or conclude credit agreements with consumers on
behalf of the creditor. Organisations which allow their
identity to be used in promoting credit products, such as
credit cards, and which may also recommend those
products to their members should not be regarded as
credit intermediaries for the purposes of this Directive.

This Directive regulates only certain obligations of credit
intermediaries in relation to consumers. Member States
should therefore remain free to maintain or introduce
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(20)
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additional obligations incumbent on credit intermediaries,
including the conditions under which a credit intermediary
may receive fees from a consumer who has requested his
service.

Consumers should be protected against unfair or mislead-
ing practices, in particular with respect to the disclosure of
information by the creditor, in line with Directive 2005/29/
EC of the European Parliament and of the Council of
11 May 2005 concerning unfair business-to-consumer
commercial practices in the internal market (Unfair
Commercial Practices Directive) (!). However, this Directive
should contain specific provisions on advertising concern-
ing credit agreements as well as certain items of standard
information to be provided to consumers in order to enable
them, in particular, to compare different offers. Such
information should be given in a clear, concise and
prominent way by means of a representative example. A
ceiling should be provided where it is not possible to
indicate the total amount of credit as the total sums made
available, in particular where a credit agreement gives the
consumer freedom of drawdown with a limitation with
regard to the amount. The ceiling should indicate the upper
limit of credit which can be made available to the
consumer. In addition, Member States should remain free
to regulate information requirements in their national law
regarding advertising which does not contain information
on the cost of the credit.

In order to enable consumers to make their decisions in full
knowledge of the facts, they should receive adequate
information, which the consumer may take away and
consider, prior to the conclusion of the credit agreement,
on the conditions and cost of the credit and on their
obligations. To ensure the fullest possible transparency and
comparability of offers, such information should, in
particular, include the annual percentage rate of charge
applicable to the credit, determined in the same way
throughout the Community. As the annual percentage rate
of charge can at this stage be indicated only through an
example, such example should be representative. Therefore,
it should correspond, for instance, to the average duration
and total amount of credit granted for the type of credit
agreement under consideration and, if applicable, to the
goods purchased. When determining the representative
example, the frequency of certain types of credit agreement
in a specific market should also be taken into account. As
regards the borrowing rate, the frequency of instalments
and the capitalisation of interest, creditors should use their
conventional method of calculation for the consumer credit
concerned.

The total cost of the credit to the consumer should
comprise all the costs, including interest, commissions,
taxes, fees for credit intermediaries and any other fees
which the consumer has to pay in connection with the
credit agreement, except for notarial costs. Creditors’ actual
knowledge of the costs should be assessed objectively,
taking into account the requirements of professional
diligence.

Credit agreements in which a borrowing rate is periodically
revised in line with changes occurring in a reference rate

() OJ L 149, 11.6.2005, p. 22.

(22)

(23)

(24)

(25)

referred to in the credit agreement should not be regarded
as credit agreements with a fixed borrowing rate.

Member States should remain free to maintain or introduce
national provisions prohibiting the creditor from requiring
the consumer, in connection with the credit agreement, to
open a bank account or conclude an agreement in respect
of another ancillary service, or to pay the expenses or fees
for such bank accounts or other ancillary services. In those
Member States where such combined offers are allowed,
consumers should be informed before the conclusion of the
credit agreement about any ancillary services which are
compulsory in order for the credit to be obtained in the
first place or on the terms and conditions marketed. The
costs payable in respect of those ancillary services should be
included in the total cost of the credit; alternatively, if the
amount of such costs cannot be determined in advance,
consumers should receive adequate information about the
existence of costs at a pre-contractual stage. The creditor
must be presumed to have knowledge of the costs of the
ancillary services which he offers to the consumer himself,
or on behalf of a third party, unless the price thereof
depends on the specific characteristics or situation of the
consumer.

For specific types of credit agreements, however, it is
appropriate, in order to ensure an adequate level of
consumer protection without placing an excessive burden
on creditors or, where applicable, credit intermediaries, to
restrict the pre-contractual information requirements of
this Directive, taking into account the specific character of
such types of agreements.

The consumer needs to be given comprehensive informa-
tion before he concludes the credit agreement, regardless of
whether or not a credit intermediary is involved in the
marketing of the credit. Therefore, in general, the pre-
contractual information requirements should also apply to
credit intermediaries. However, where suppliers of goods
and services act as credit intermediaries in an ancillary
capacity, it is not appropriate to burden them with the legal
obligation to provide the pre-contractual information in
accordance with this Directive. Suppliers of goods and
services may be deemed, for example, to be acting as credit
intermediaries in an ancillary capacity if their activity as
credit intermediaries is not the main purpose of their trade,
business or profession. In those cases, a sufficient level of
consumer protection is still achieved since the creditor is
responsible for ensuring that the consumer receives the full
pre-contractual information, either from the intermediary,
if the creditor and the intermediary so agree, or in some
other appropriate manner.

The potentially binding character of the information to be
provided to the consumer prior to the conclusion of the
credit agreement and the period of time during which the
creditor is to be bound by it may be regulated by the
Member States.

Member States should take appropriate measures to
promote responsible practices during all phases of the
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credit relationship, taking into account the specific features
of their credit market. Those measures may include, for
instance, the provision of information to, and the education
of, consumers, including warnings about the risks attaching
to default on payment and to over-indebtedness. In the
expanding credit market, in particular, it is important that
creditors should not engage in irresponsible lending or give
out credit without prior assessment of creditworthiness,
and the Member States should carry out the necessary
supervision to avoid such behaviour and should determine
the necessary means to sanction creditors in the event of
their doing so. Without prejudice to the credit risk
provisions of Directive 2006/48/EC of the European
Parliament and of the Council of 14 June 2006 relating
to the taking up and pursuit of the business of credit
institutions (!), creditors should bear the responsibility of
checking individually the creditworthiness of the consumer.
To that end, they should be allowed to use information
provided by the consumer not only during the preparation
of the credit agreement in question, but also during a long-
standing commercial relationship. The Member States’
authorities could also give appropriate instructions and
guidelines to creditors. Consumers should also act with
prudence and respect their contractual obligations.

Despite the pre-contractual information to be provided, the
consumer may still need additional assistance in order to
decide which credit agreement, within the range of
products proposed, is the most appropriate for his needs
and financial situation. Therefore, Member States should
ensure that creditors provide such assistance in relation to
the credit products which they offer to the consumer.
Where appropriate, the relevant pre-contractual informa-
tion, as well as the essential characteristics of the products
proposed, should be explained to the consumer in a
personalised manner so that the consumer can understand
the effects which they may have on his economic situation.
Where applicable, this duty to assist the consumer should
also apply to credit intermediaries. Member States could
determine when and to what extent such explanations are
to be given to the consumer, taking into account the
particular circumstances in which the credit is offered, the
consumer’s need for assistance and the nature of individual
credit products.

To assess the credit status of a consumer, the creditor
should also consult relevant databases; the legal and actual
circumstances may require that such consultations vary in
scope. To prevent any distortion of competition among
creditors, it should be ensured that creditors have access to
private or public databases concerning consumers in a
Member State where they are not established under non-
discriminatory conditions compared with creditors in that
Member State.

Where a decision to reject an application for credit is based
on the consultation of a database, the creditor should
inform the consumer of this fact and of the particulars of

OJ L 177, 30.6.2006, p. 1. Directive as last amended by Directive

2008/24/EC (O] L 81, 20.3.2008, p. 38).

(30)

(32)

(33)

the database consulted. However, the creditor should not be
obliged to give such information when this is prohibited by
other Community legislation, for example legislation on
money laundering or the financing of terrorism. Further-
more, such information should not be given if this would
be contrary to objectives of public policy or public security,
such as the prevention, investigation, detection or prosecu-
tion of criminal offences.

This Directive does not regulate contract law issues related
to the validity of credit agreements. Therefore, in that area,
the Member States may maintain or introduce national
provisions which are in conformity with Community law.
Member States may regulate the legal regime governing the
offer to conclude the credit agreement, in particular when it
is to be given and the period during which it is to be
binding on the creditor. If such an offer is made at the same
time as the pre-contractual information provided for by this
Directive is given, it should, like any additional information
the creditor may wish to give to the consumer, be provided
in a separate document which may be annexed to the
Standard European Consumer Credit Information.

In order to enable the consumer to know his rights and
obligations under the credit agreement, it should contain all
necessary information in a clear and concise manner.

In order to ensure full transparency, the consumer should
be provided with information concerning the borrowing
rate, both at a pre-contractual stage and when the credit
agreement is concluded. During the contractual relation-
ship, the consumer should further be informed of changes
to the variable borrowing rate and changes to the payments
caused thereby. This is without prejudice to provisions of
national law not related to consumer information which lay
down conditions for, or prescribe the consequences of,
changes, other than changes concerning payments, in
borrowing rates and other economic conditions governing
the credit, for instance rules providing that the creditor may
change the borrowing rate only where there is a valid
reason for such change or that the consumer may terminate
the contract should there be a change in the borrowing rate
or in some other economic condition concerning the credit.

The contracting parties should have the right to effect a
standard termination of an open-end credit agreement. In
addition, if agreed in the credit agreement, the creditor
should have the right to suspend the consumer’s right to
draw down on an open-end credit agreement for objectively
justified reasons. Such reasons may include, for instance,
suspicion of an unauthorised or fraudulent use of the credit
or a significantly increased risk of the consumer being
unable to fulfil his obligation to repay the credit. This
Directive does not affect national law in the area of contract
law regulating the rights of the contracting parties to
terminate the credit agreement on the basis of a breach of
contract.
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In order to approximate the procedures for exercising the
right of withdrawal in similar areas, it is necessary to make
provision for a right of withdrawal without penalty and
with no obligation to provide justification, under condi-
tions similar to those provided for by Directive 2002/65/EC
of the European Parliament and of the Council of
23 September 2002 concerning the distance marketing of
consumer financial services (1).

Where a consumer withdraws from a credit agreement in
connection with which he has received goods, in particular
from a purchase in instalments or from a hiring or leasing
agreement providing for an obligation to purchase, this
Directive should be without prejudice to any regulation by
Member States of questions concerning the return of the
goods or any related questions.

In some cases, national legislation already provides that
funds cannot be made available to the consumer before the
expiry of a specific deadline. In these cases, consumers may
wish to ensure that they receive the goods or services
purchased early. Therefore, in the case of linked credit
agreements, Member States may exceptionally provide that,
if the consumer explicitly wishes early receipt, the deadline
for the exercise of the right of withdrawal could be reduced
to the same deadline before which funds cannot be made
available.

In the case of linked credit agreements, a relationship of
interdependence exists between the purchase of goods or
services and the credit agreement concluded for that
purpose. Therefore, where the consumer exercises his right
of withdrawal in respect of the purchase agreement, based
on Community law, he should no longer be bound by the
linked credit agreement. This should not affect national law
applicable to linked credit agreements in cases where a
purchase agreement has been voided or where the
consumer has exercised his right of withdrawal based on
national law. Nor should this affect the rights of consumers
granted by national provisions according to which no
commitment may be entered into between the consumer
and a supplier of goods or services, nor any payment made
between those persons, as long as the consumer has not
signed the credit agreement to finance the purchase of the
goods or services.

Under certain conditions, the consumer should be allowed
to pursue remedies against the creditor in the event of
problems related to the purchase agreement. However,
Member States should determine to what extent and under
what conditions the consumer is required to pursue his
remedies against the supplier, in particular by bringing an
action against the latter, before being in a position to pursue
them against the creditor. This Directive should not deprive
consumers of their rights under national provisions
attaching joint and several liability to the seller or supplier
of services and to the creditor.

The consumer should have the right to discharge his
obligations before the date agreed in the credit agreement.

OJ L 271, 9.10.2002, p. 16. Directive as last amended by Directive

2007/64/EC (O] L 319, 5.12.2007, p. 1).

(40)

(41)

(42)
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In the case of early repayment, either in part or in full, the
creditor should be entitled to compensation for the costs
directly linked to the early repayment, taking into account
also any savings thereby made by the creditor. However, in
order to determine the method of calculating the
compensation, it is important to respect several principles.
The calculation of the compensation due to the creditor
should be transparent and comprehensible to consumers
already at the pre-contractual stage and in any case during
the performance of the credit agreement. In addition, the
calculation method should be easy for creditors to apply,
and supervisory control of the compensation by the
responsible authorities should be facilitated. Therefore,
and due to the fact that consumer credit is, given its
duration and volume, not financed by long-term funding
mechanisms, the ceiling for the compensation should be
fixed in terms of a flat-rate amount. This approach reflects
the special nature of credits for consumers and should not
prejudice the possibly different approach in respect of other
products which are financed by long-term funding
mechanisms, such as fixed-rate mortgage loans.

Member States should have the right to provide that
compensation for early repayment may be claimed by the
creditor only on condition that the amount repaid over a
12-month period exceeds a threshold defined by Member
States. When fixing that threshold, which should not exceed
EUR 10 000, Member States should for instance take into
account the average amount of consumer credits in their
market.

Assignment  of the creditor’s rights under a credit
agreement should not have the effect of placing the
consumer in a less favourable position. The consumer
should also be properly informed when the credit
agreement is assigned to a third party. However, where
the initial creditor, in agreement with the assignee,
continues to service the credit vis-a-vis the consumer, the
consumer has no significant interest in being informed of
the assignment. Therefore, a requirement at EU level that
the consumer be informed of the assignment in such cases
would be excessive.

Member States should remain free to maintain or introduce
national rules providing for collective forms of commu-
nication when this is necessary for purposes relating to the
effectiveness of complex transactions such as securitisations
or liquidation of assets that take place in the compulsory
administrative liquidation of banks.

In order to promote the establishment and functioning of
the internal market and to ensure a high degree of
protection for consumers throughout the Community, it is
necessary to ensure the comparability of information
relating to annual percentage rates of charge throughout
the Community. Despite the uniform mathematical formula
for its calculation, the annual percentage rate of charge
provided for in Directive 87/102/EEC is not yet fully
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comparable throughout the Community. In individual
Member States different cost factors are taken into account
in the calculation thereof. This Directive should therefore
clearly and comprehensively define the total cost of a credit
to the consumer.

In order to ensure market transparency and stability, and
pending further harmonisation, Member States should
ensure that appropriate measures for the regulation or
supervision of creditors are in place.

This Directive respects fundamental rights and observes the
principles recognised in particular by the Charter of
Fundamental Rights of the European Union. In particular,
this Directive seeks to ensure full respect for the rules on
protection of personal data, the right to property, non-
discrimination, protection of family and professional life,
and consumer protection pursuant to the Charter of
Fundamental Rights of the European Union.

Since the objective of this Directive, namely the establish-
ment of common rules for certain aspects of the laws,
regulations and administrative provisions of the Member
States concerning consumer credit, cannot be sufficiently
achieved by the Member States and can therefore be better
achieved at Community level, the Community may adopt
measures, in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this
Directive does not go beyond what is necessary in order to
achieve that objective.

Member States should lay down rules on penalties
applicable to infringements of the national provisions
adopted pursuant to this Directive and ensure that they are
implemented. While the choice of penalties remains within
the discretion of the Member States, the penalties provided
for should be effective, proportionate and dissuasive.

The measures necessary for the implementation of this
Directive should be adopted in accordance with Council
Decision 1999/468EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers
conferred on the Commission (1).

In particular, the Commission should be empowered to
adopt additional assumptions for the calculation of the
annual percentage rate of charge. Since those measures are
of general scope and are designed to amend non-essential
elements of this Directive, they must be adopted in
accordance with the regulatory procedure with scrutiny
provided for in Article 5a of Decision 1999/468/EC.

In accordance with point 34 of the Interinstitutional
Agreement on better law-making (%), Member States are
encouraged to draw up, for themselves and in the interests
of the Community, their own tables illustrating, as far as
possible, the correlation between this Directive and the
transposition measures, and to make them public.

(") OJL184,17.7.1999, p. 23. Decision as amended by Decision 2006/

512/EC (OJ L 200, 22.7.2006, p. 11).

() 0] C 321, 31.12.2003, p. 1.

(51) Accordingly, taking account of the number of amendments

that need to be made to Directive 87/102/EEC due to the
evolution of the consumer credit sector and in the interests
of the clarity of Community legislation, that Directive
should be repealed and replaced by this Directive,

HAVE ADOPTED THIS DIRECTIVE:

CHAPTER 1

SUBJECT MATTER, SCOPE AND DEFINITIONS

Article 1

Subject matter

The purpose of this Directive is to harmonise certain aspects of
the laws, regulations and administrative provisions of the
Member States concerning agreements covering credit for

consumers.
Atticle 2
Scope

1. This Directive shall apply to credit agreements.

2.

This Directive shall not apply to the following:

credit agreements which are secured either by a mortgage
or by another comparable security commonly used in a
Member State on immovable property or secured by a right
related to immovable property;

credit agreements the purpose of which is to acquire or
retain property rights in land or in an existing or projected

building;

credit agreements involving a total amount of credit less
than EUR 200 or more than EUR 75 000;

hiring or leasing agreements where an obligation to
purchase the object of the agreement is not laid down
either by the agreement itself or by any separate agreement;
such an obligation shall be deemed to exist if it is so
decided unilaterally by the creditor;

credit agreements in the form of an overdraft facility and
where the credit has to be repaid within one month;

credit agreements where the credit is granted free of interest
and without any other charges and credit agreements under
the terms of which the credit has to be repaid within three
months and only insignificant charges are payable;

credit agreements where the credit is granted by an
employer to his employees as a secondary activity free of
interest or at annual percentage rates of charge lower than
those prevailing on the market and which are not offered to

the public generally;
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(h) credit agreements which are concluded with investment
firms as defined in Article 4(1) of Directive 2004/39/EC of
the European Parliament and of the Council of 21 April
2004 on markets in financial instruments (1) or with credit
institutions as defined in Article 4 of Directive 2006/48 [EC
for the purposes of allowing an investor to carry out a
transaction relating to one or more of the instruments
listed in Section C of Annex I to Directive 2004/39/EC,
where the investment firm or credit institution granting the
credit is involved in such transaction;

(i) credit agreements which are the outcome of a settlement
reached in court or before another statutory authority;

()  credit agreements which relate to the deferred payment, free
of charge, of an existing debt;

(k) credit agreements upon the conclusion of which the
consumer is requested to deposit an item as security in
the creditor’s safe-keeping and where the liability of the
consumer is strictly limited to that pledged item;

()  credit agreements which relate to loans granted to a
restricted public under a statutory provision with a general
interest purpose, and at lower interest rates than those
prevailing on the market or free of interest or on other
terms which are more favourable to the consumer than
those prevailing on the market and at interest rates not
higher than those prevailing on the market.

3. In the case of credit agreements in the form of an overdraft
facility and where the credit has to be repaid on demand or
within three months, only Articles 1 to 3, Article 4(1), Arti-
cle 4(2)@@) to (), Article 4(4), Articles 6 to 9, Arti-
cle 10(1), Article 10(4), Article 10(5), Articles 12, 15, 17 and
Articles 19 to 32 shall apply.

4. 1In the case of credit agreements in the form of overrunning,
only Articles 1 to 3, 18, 20 and 22 to 32 shall apply.

5. Member States may determine that only Articles 1 to 4, 6, 7
and 9, Article 10(1), points (a) to (h) and (I) of Article 10(2),
Article 10(4) and Articles 11, 13 and 16 to 32 shall apply to
credit agreements which are concluded by an organisation which:

(a) is established for the mutual benefit of its members;

(b) does not make profits for any other person than its
members;

(c) fulfils a social purpose required by domestic legislation;

(d) receives and manages the savings of, and provides sources
of credit to, its members only; and

(¢) provides credit on the basis of an annual percentage rate of
charge which is lower than that prevailing on the market or
subject to a ceiling laid down by national law,

(") OJ L 145, 30.4.2004, p. 1. Directive as last amended by Directive
2008/10[EC (O] L 76, 19.3.2008, p. 33).

and whose membership is restricted to persons residing or
employed in a particular location or employees and retired
employees of a particular employer, or to persons meeting other
qualifications laid down under national law as the basis for the
existence of a common bond between the members.

Member States may exempt from the application of this Directive
credit agreements concluded by such an organisation where the
total value of all existing credit agreements entered into by the
organisation is insignificant in relation to the total value of all
existing credit agreements in the Member State in which the
organisation is based and the total value of all existing credit
agreements entered into by all such organisations in the Member
State is less than 1% of the total value of all existing credit
agreements entered into in that Member State.

Member States shall each year review whether the conditions for
the application of any such exemption continue to exist and shall
take action to withdraw the exemption where they consider that
the conditions are no longer met.

6. Member States may determine that only Articles 1 to 4, 6, 7,
9, Article 10(1), points (a) to (i), () and (r) of Article 10(2),
Article 10(4), Articles 11, 13, 16 and Articles 18 to 32 shall
apply to credit agreements which provide for arrangements to be
agreed by the creditor and the consumer in respect of deferred
payment or repayment methods, where the consumer is already
in default on the initial credit agreement and where:

(@) such arrangements would be likely to avert the possibility
of legal proceedings concerning such default; and

(b) the consumer would not thereby be subject to terms less
favourable than those laid down in the initial credit
agreement.

However, if the credit agreement falls within the scope of
paragraph 3, only the provisions of that paragraph shall apply.

Article 3

Definitions

For the purposes of this Directive, the following definitions shall
apply:

(@ ‘consumer’ means a natural person who, in transactions
covered by this Directive, is acting for purposes which are
outside his trade, business or profession;

(b) ‘creditor’ means a natural or legal person who grants or
promises to grant credit in the course of his trade, business
or profession;
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(©)

‘credit agreement’ means an agreement whereby a creditor
grants or promises to grant to a consumer credit in the
form of a deferred payment, loan or other similar financial
accommodation, except for agreements for the provision
on a continuing basis of services or for the supply of goods
of the same kind, where the consumer pays for such
services or goods for the duration of their provision by
means of instalments;

‘overdraft facility’ means an explicit credit agreement
whereby a creditor makes available to a consumer funds
which exceed the current balance in the consumer’s current
account;

‘overrunning’ means a tacitly accepted overdraft whereby a
creditor makes available to a consumer funds which exceed
the current balance in the consumer’s current account or
the agreed overdraft facility;

‘credit intermediary’ means a natural or legal person who is
not acting as a creditor and who, in the course of his trade,
business or profession, for a fee, which may take a
pecuniary form or any other agreed form of financial
consideration:

(i) presents or offers credit agreements to consumers;

(ii) assists consumers by undertaking preparatory work in
respect of credit agreements other than as referred to
in (i); or

(i) concludes credit agreements with consumers on

behalf of the creditor;

‘total cost of the credit to the consumer’ means all the costs,
including interest, commissions, taxes and any other kind
of fees which the consumer is required to pay in connection
with the credit agreement and which are known to the
creditor, except for notarial costs; costs in respect of
ancillary services relating to the credit agreement, in
particular insurance premiums, are also included if, in
addition, the conclusion of a service contract is compulsory
in order to obtain the credit or to obtain it on the terms and
conditions marketed;

‘total amount payable by the consumer’ means the sum of
the total amount of the credit and the total cost of the
credit to the consumer;

‘annual percentage rate of charge’ means the total cost of
the credit to the consumer, expressed as an annual
percentage of the total amount of credit, where applicable
including the costs referred to in Article 19(2);

‘borrowing rate’ means the interest rate expressed as a fixed
or variable percentage applied on an annual basis to the
amount of credit drawn down;

k)

‘fixed borrowing rate’ means that the creditor and the
consumer agree in the credit agreement on one borrowing
rate for the entire duration of the credit agreement or on
several borrowing rates for partial periods using exclusively
a fixed specific percentage. If not all borrowing rates are
determined in the credit agreement, the borrowing rate
shall be deemed to be fixed only for the partial periods for
which the borrowing rates are determined exclusively by a
fixed specific percentage agreed on the conclusion of the
credit agreement;

‘total amount of credit’ means the ceiling or the total sums
made available under a credit agreement;

(m) ‘durable medium’ means any instrument which enables the

1.

consumer to store information addressed personally to him
in a way accessible for future reference for a period of time
adequate for the purposes of the information and which
allows the unchanged reproduction of the information
stored;

‘linked credit agreement’ means a credit agreement where

(i)  the credit in question serves exclusively to finance an
agreement for the supply of specific goods or the
provision of a specific service, and

(i) those two agreements form, from an objective point
of view, a commercial unit; a commercial unit shall be
deemed to exist where the supplier or service provider
himself finances the credit for the consumer or, if it is
financed by a third party, where the creditor uses the
services of the supplier or service provider in
connection with the conclusion or preparation of
the credit agreement, or where the specific goods or
the provision of a specific service are explicitly
specified in the credit agreement.

CHAPTER II

INFORMATION AND PRACTICES PRELIMINARY TO THE
CONCLUSION OF THE CREDIT AGREEMENT

Article 4

Standard information to be included in advertising

Any advertising concerning credit agreements which

indicates an interest rate or any figures relating to the cost of

the credit to the consumer shall include standard information in
accordance with this Article.

This obligation shall not apply where national legislation requires
the indication of the annual percentage rate of charge in

advertising concerning credit agreements which does not

indicate an interest rate or any figures relating to any cost of

credit to the consumer within the meaning of the first
subparagraph.
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2. The standard information shall specify in a clear, concise and
prominent way by means of a representative example:

(@) the borrowing rate, fixed or variable or both, together with
particulars of any charges included in the total cost of the
credit to the consumer;

(b) the total amount of credit;

(c) the annual percentage rate of charge; in the case of a credit
agreement of the kind referred to in Article 2(3), Member
States may decide that the annual percentage rate of charge
need not be provided;

(d) if applicable, the duration of the credit agreement;

() in the case of a credit in the form of deferred payment for a
specific good or service, the cash price and the amount of
any advance payment; and

(f) if applicable, the total amount payable by the consumer and
the amount of the instalments.

3. Where the conclusion of a contract regarding an ancillary
service relating to the credit agreement, in particular insurance, is
compulsory in order to obtain the credit or to obtain it on the
terms and conditions marketed, and the cost of that service
cannot be determined in advance, the obligation to enter into
that contract shall also be stated in a clear, concise and
prominent way, together with the annual percentage rate of
charge.

4. This Article shall be without prejudice to Directive 2005/
29/EC.

Article 5

Pre-contractual information

1. In good time before the consumer is bound by any credit
agreement or offer, the creditor and, where applicable, the credit
intermediary shall, on the basis of the credit terms and
conditions offered by the creditor and, if applicable, the
preferences expressed and information supplied by the con-
sumer, provide the consumer with the information needed to
compare different offers in order to take an informed decision on
whether to conclude a credit agreement. Such information, on
paper or on another durable medium, shall be provided by
means of the Standard European Consumer Credit Information
form set out in Annex II. The creditor shall be deemed to have
fulfilled the information requirements in this paragraph and in
Article 3, paragraphs (1) and (2) of Directive 2002/65/EC if he
has supplied the Standard European Consumer Credit Informa-
tion.

The information in question shall specify:
(@) the type of credit;

(b) the identity and the geographical address of the creditor as
well as, if applicable, the identity and geographical address
of the credit intermediary involved;

(©

)

the total amount of credit and the conditions governing the
drawdown;

the duration of the credit agreement;

in the case of a credit in the form of deferred payment for a
specific good or service and linked credit agreements, that
good or service and its cash price;

the borrowing rate, the conditions governing the applica-
tion of the borrowing rate and, where available, any index
or reference rate applicable to the initial borrowing rate, as
well as the periods, conditions and procedure for changing
the borrowing rate; if different borrowing rates apply in
different circumstances, the abovementioned information
on all the applicable rates;

the annual percentage rate of charge and the total amount
payable by the consumer, illustrated by means of a
representative example mentioning all the assumptions
used in order to calculate that rate; where the consumer has
informed the creditor of one or more components of his
preferred credit, such as the duration of the credit
agreement and the total amount of credit, the creditor
shall take those components into account; if a credit
agreement provides different ways of drawdown with
different charges or borrowing rates and the creditor uses
the assumption set out in point (b) of Part I of Annex I, he
shall indicate that other drawdown mechanisms for this
type of credit agreement may result in higher annual
percentage rates of charge;

the amount, number and frequency of payments to be
made by the consumer and, where appropriate, the order in
which payments will be allocated to different outstanding
balances charged at different borrowing rates for the
purposes of reimbursement;

where applicable, the charges for maintaining one or several
accounts recording both payment transactions and draw-
downs, unless the opening of an account is optional,
together with the charges for using a means of payment for
both payment transactions and drawdowns, any other
charges deriving from the credit agreement and the
conditions under which those charges may be changed;

where applicable, the existence of costs payable by the
consumer to a notary on conclusion of the credit
agreement;

the obligation, if any, to enter into an ancillary service
contract relating to the credit agreement, in particular an
insurance policy, where the conclusion of such a contract is
compulsory in order to obtain the credit or to obtain it on
the terms and conditions marketed;

the interest rate applicable in the case of late payments and
the arrangements for its adjustment, and, where applicable,
any charges payable for default;
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(m) a warning regarding the consequences of missing payments;
(n) where applicable, the sureties required;
(o) the existence or absence of a right of withdrawal;

(p) the right of early repayment, and, where applicable,
information concerning the creditor’s right to compensa-
tion and the way in which that compensation will be
determined in accordance with Article 16;

(q) the consumer’s right to be informed immediately and free
of charge, pursuant to Article 9(2), of the result of a
database consultation carried out for the purposes of
assessing his creditworthiness;

(r)  the consumer’s right to be supplied, on request and free of
charge, with a copy of the draft credit agreement. This
provision shall not apply if the creditor is at the time of the
request unwilling to proceed to the conclusion of the credit
agreement with the consumer; and

(s) if applicable, the period of time during which the creditor is
bound by the pre-contractual information.

Any additional information which the creditor may provide to
the consumer shall be given in a separate document which may
be annexed to the Standard European Consumer = Credit
Information form.

2. However, in the case of voice telephony communications, as
referred to in Article 3(3) of Directive 2002/65/EC, the
description of the main characteristics of the financial service
to be provided pursuant to the second indent of Article 3(3)(b) of
that Directive shall include at least the items referred to in
points (¢), (d), (¢), (f) and (h) of paragraph (1) of this Article,
together with the annual percentage rate of charge illustrated by
means of a representative example and the total amount payable
by the consumer.

3. If the agreement has been concluded at the consumer’s
request using a means of distance communication which does
not enable the information to be provided in accordance with
paragraph 1, in particular in the case referred to in paragraph 2,
the creditor shall provide the consumer with the full pre-
contractual information using the Standard European Consumer
Credit Information form immediately after the conclusion of the
credit agreement.

4. Upon request, the consumer shall, in addition to receiving
the Standard European Consumer Credit Information, be
supplied free of charge with a copy of the draft credit agreement.
This provision shall not apply if the creditor is at the time of the
request unwilling to proceed to the conclusion of the credit
agreement with the consumer.

5. In the case of a credit agreement under which payments
made by the consumer do not give rise to an immediate
corresponding amortisation of the total amount of credit, but are
used to constitute capital during periods and under conditions
laid down in the credit agreement or in an ancillary agreement,
the pre-contractual information required under paragraph 1 shall
include a clear and concise statement that such credit agreements

do not provide for a guarantee of repayment of the total amount
of credit drawn down under the credit agreement, unless such a
guarantee is given.

6. Member States shall ensure that creditors and, where
applicable, credit intermediaries provide adequate explanations
to the consumer, in order to place the consumer in a position
enabling him to assess whether the proposed credit agreement is
adapted to his needs and to his financial situation, where
appropriate by explaining the pre-contractual information to be
provided in accordance with paragraph 1, the essential
characteristics of the products proposed and the specific effects
they may have on the consumer, including the consequences of
default in payment by the consumer. Member States may adapt
the manner by which and the extent to which such assistance is
given, as well as by whom it is given, to the particular
circumstances of the situation in which the credit agreement is
offered, the person to whom it is offered and the type of credit
offered.

Article 6

Pre-contractual information requirements for certain credit
agreements in the form of an overdraft facility and for
certain specific credit agreements

1. In good time before the consumer becomes bound by any
credit agreement or offer concerning a credit agreement as
referred to in Article 2(3), (5) or (6), the creditor and, where
applicable, the credit intermediary shall, on the basis of the credit
terms and conditions offered by the creditor and, if applicable,
the preferences expressed and information supplied by the
consumer, provide the consumer with the information needed to
compare different offers in order to take an informed decision on
whether to conclude a credit agreement.

The information in question shall specify:
(@) the type of credit;

(b) the identity and geographical address of the creditor as well
as, if applicable, the identity and geographical address of the
credit intermediary involved;

(c) the total amount of credit;
(d) the duration of the credit agreement;

(¢) the borrowing rate; the conditions governing the applica-
tion of that rate, any index or reference rate applicable to
the initial borrowing rate, the charges applicable from the
time the credit agreement is concluded, and, where
applicable, the conditions under which those charges may
be changed;

(f)  the annual percentage rate of charge, illustrated by means of
representative examples mentioning all the assumptions
used in order to calculate that rate;

(g) the conditions and procedure for terminating the credit
agreement;
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(h) in the case of credit agreements as referred to in Arti-
cle 2(3), where applicable, an indication that the consumer
may be requested to repay the amount of credit in full at
any time;

(i) the interest rate applicable in the case of late payments and
the arrangements for its adjustment, and, where applicable,
any charges payable for default;

() the consumer’s right to be informed immediately and free
of charge, pursuant to Article 9(2), of the result of a
database consultation carried out for the purposes of
assessing his creditworthiness;

(k) in the case of credit agreements as referred to in Arti-
cle 2(3), information about the charges applicable from the
time such agreements are concluded and, if applicable, the
conditions under which those charges may be changed;

()  if applicable, the period of time during which the creditor is
bound by the pre-contractual information.

Such information shall be provided on paper or on another
durable medium and all information shall be equally prominent.
It may be provided by means of the European Consumer Credit
Information form set out in Annex IIl. The creditor shall be
deemed to have fulfilled the information requirements in this
paragraph and in Article 3(1) and (2) of Directive 2002/65/EC if
he has supplied the European Consumer Credit Information.

2. In the case of a credit agreement of the kind referred to in
Article 2(3), Member States may decide that the annual
percentage rate of charge need not be provided.

3. In the case of a credit agreement as referred to in Article 2(5)
and (6), the information provided to the consumer in accordance
with paragraph 1 of this Article shall also include:

(@) the amount, number and frequency of payments to be
made by the consumer and, where appropriate, the order in
which payments will be allocated to different outstanding
balances charged at different borrowing rates for the
purposes of reimbursement; and

(b) the right of early repayment, and, where applicable,
information concerning the creditor’s right to compensa-
tion and the way in which that compensation will be
determined.

However, if the credit agreement falls within the scope of
Article 2(3), only the provisions of paragraph 1 of this Article
shall apply.

4. However, in the case of voice telephony communications
and where the consumer requests that the overdraft facility be
made available with immediate effect, the description of the main
characteristics of the financial service shall include at least the
items referred to in points (c), (e), (f) and (h) of paragraph 1. In

addition, in credit agreements of the kind referred to in
paragraph 3, the description of the main characteristics shall
include a specification of the duration of the credit agreement.

5. Notwithstanding the exclusion provided for in Arti-
cle 2(2)(e), the Member States shall apply at least the
requirements of the first sentence of paragraph 4 of this Article
to credit agreements in the form of an overdraft facility and
where the credit has to be repaid within one month.

6. Upon request, the consumer shall, in addition to receiving
the information referred to in paragraphs 1 to 4, be supplied free
of charge with a copy of the draft credit agreement containing
the contractual information provided for by Article 10 insofar as
that Article is applicable. This provision shall not apply if the
creditor is at the time of the request unwilling to proceed to the
conclusion of the credit agreement with the consumer.

7. If the agreement has been concluded at the consumer’s
request using a means of distance communication which does
not enable the information to be provided in accordance with
paragraphs 1 and 3, including in the cases referred to in
paragraph 4, the creditor shall immediately after the conclusion
of the credit agreement fulfil his obligations under paragraphs 1
and 3 by providing the contractual information pursuant to
Article 10 insofar as that Article is applicable.

Article 7

Exemptions from the pre-contractual information
requirements

Articles 5 and 6 shall not apply to suppliers of goods or services
acting as credit intermediaries in an ancillary capacity. This is
without prejudice to the creditor’s obligation to ensure that the
consumer receives the pre-contractual information referred to in
those Articles.

Article 8

Obligation to assess the creditworthiness of the consumer

1. Member States shall ensure that, before the conclusion of the
credit agreement, the creditor assesses the consumer’s credit-
worthiness on the basis of sufficient information, where
appropriate obtained from the consumer and, where necessary,
on the basis of a consultation of the relevant database. Member
States whose legislation requires creditors to assess the
creditworthiness of consumers on the basis of a consultation
of the relevant database may retain this requirement.

2. Member States shall ensure that, if the parties agree to
change the total amount of credit after the conclusion of the
credit agreement, the creditor updates the financial information
at his disposal concerning the consumer and assesses the
consumer’s creditworthiness before any significant increase in
the total amount of credit.
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CHAPTER III

DATABASE ACCESS

Article 9

Database access

1. Each Member State shall in the case of cross-border credit
ensure access for creditors from other Member States to
databases used in that Member State for assessing the
creditworthiness of consumers. The conditions for access shall
be non-discriminatory.

2. If the credit application is rejected on the basis of
consultation of a database, the creditor shall inform the
consumer immediately and without charge of the result of such
consultation and of the particulars of the database consulted.

3. The information shall be provided unless the provision of
such information is prohibited by other Community legislation
or is contrary to objectives of public policy or public security.

4. This Article shall be without prejudice to the application of
Directive 95[46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free
movement of such data (1).

CHAPTER IV

INFORMATION AND RIGHTS CONCERNING CREDIT
AGREEMENTS

Article 10

Information to be included in credit agreements

1. Credit agreements shall be drawn up on paper or on another
durable medium.

All the contracting parties shall receive a copy of the credit
agreement. This Article shall be without prejudice to any national
rules regarding the validity of the conclusion of credit
agreements which are in conformity with Community law.

2. The credit agreement shall specify in a clear and concise
manner:

(@) the type of credit;

(b) the identities and geographical addresses of the contracting
parties as well as, if applicable, the identity and
geographical address of the credit intermediary involved;

(c) the duration of the credit agreement;

(d) the total amount of credit and the conditions governing the
drawdown;

() OJ L 281, 23.11.1995, p. 31. Directive as amended by Regulation
(EC) No 1882/2003 (O] L 284, 31.10.2003, p. 1).

(¢)

in case of a credit in the form of deferred payment for a
specific good or service or in the case of linked credit
agreements, that good or service and its cash price;

the borrowing rate, the conditions governing the applica-
tion of that rate and, where available, any index or reference
rate applicable to the initial borrowing rate, as well as the
periods, conditions and procedures for changing the
borrowing rate and, if different borrowing rates apply in
different circumstances, the abovementioned information
in respect of all the applicable rates;

the annual percentage rate of charge and the total amount
payable by the consumer, calculated at the time the credit
agreement is concluded; all the assumptions used in order
to calculate that rate shall be mentioned;

the amount, number and frequency of payments to be
made by the consumer and, where appropriate, the order in
which payments will be allocated to different outstanding
balances charged at different borrowing rates for the
purposes of reimbursement;

where capital amortisation of a credit agreement with a
fixed duration is involved, the right of the consumer to
receive, on request and free of charge, at any time
throughout the duration of the credit agreement, a
statement of account in the form of an amortisation table.

The amortisation table shall indicate the payments owing
and the periods and conditions relating to the payment of
such amounts; the table shall contain a breakdown of each
repayment showing capital amortisation, the interest
calculated on the basis of the borrowing rate and, where
applicable, any additional costs; where the interest rate is
not fixed or the additional costs may be changed under the
credit agreement, the amortisation table shall indicate,
clearly and concisely, that the data contained in the table
will remain valid only until such time as the borrowing rate
or the additional costs are changed in accordance with the
credit agreement;

if charges and interest are to be paid without capital
amortisation, a statement showing the periods and
conditions for the payment of the interest and of any
associated recurrent and non-recurrent charges;

where applicable, the charges for maintaining one or several
accounts recording both payment transactions and draw-
downs, unless the opening of an account is optional,
together with the charges for using a means of payment for
both payment transactions and drawdowns, and any other
charges deriving from the credit agreement and the
conditions under which those charges may be changed;

the interest rate applicable in the case of late payments as
applicable at the time of the conclusion of the credit
agreement and the arrangements for its adjustment and,
where applicable, any charges payable for default;
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(m) a warning regarding the consequences of missing payments;

(n) where applicable, a statement, that notarial fees will be
payable;

(o) the sureties and insurance required, if any;

(p) the existence or absence of a right of withdrawal, the period
during which that right may be exercised and other
conditions governing the exercise thereof, including
information concerning the obligation of the consumer
to pay the capital drawn down and the interest in
accordance with Article 14(3)(b) and the amount of interest
payable per day;

(@) information concerning the rights resulting from Article 15
as well as the conditions for the exercise of those rights;

(r) the right of early repayment, the procedure for early
repayment, as well as, where applicable, information
concerning the creditor’s right to compensation and the
way in which that compensation will be determined;

(s) the procedure to be followed in exercising the right of
termination of the credit agreement;

(t) whether or not there is an out-of-court complaint and
redress mechanism for the consumer and, if so, the
methods for having access to it;

(u) where applicable, other contractual terms and conditions;

(v) where applicable, the name and address of the competent
supervisory authority.

3. Where paragraph 2(i) applies, the creditor shall make
available to the consumer, free of charge and at any time
throughout the duration of the credit agreement, a statement of
account in the form of an amortisation table.

4. 1In the case of a credit agreement under which payments
made by the consumer do not give rise to an immediate
corresponding amortisation of the total amount of credit, but are
used to constitute capital during periods and under conditions
laid down in the credit agreement or in an ancillary agreement,
the information required under paragraph 2 shall include a clear
and concise statement that such credit agreements do not
provide for a guarantee of repayment of the total amount of
credit drawn down under the credit agreement, unless such a
guarantee is given.

5. In the case of credit agreements in the form of overdraft
facilities as referred to in Article 2(3), the following shall be
specified in a clear and concise manner:

(@) the type of credit;

(b) the identities and geographical addresses of the contracting
parties as well as, if applicable, the identity and
geographical address of the credit intermediary involved;

(c) the duration of the credit agreement;

(d) the total amount of the credit and the conditions governing
the drawdown;

() the borrowing rate, the conditions governing the applica-
tion of the borrowing rate and, where available, any index
or reference rate applicable to the initial borrowing rate, as
well as the periods, conditions and procedure for changing
the borrowing rate and, if different borrowing rates apply in
different circumstances, the abovementioned information
in respect of all the applicable rates;

(f) the annual percentage rate of charge and the total cost of
the credit to the consumer, calculated at the time the credit
agreement is concluded; all the assumptions used in order
to calculate that rate as referred to in Article 19(2) in
conjunction with Article 3(g) and (i) shall be mentioned;
Member States may decide that the annual percentage rate
of charge need not be provided;

(¢) an indication that the consumer may be requested to repay
the amount of credit in full on demand at any time;

(h) conditions governing the exercise of the right of withdrawal
from the credit agreement; and

(i) information concerning the charges applicable from the
time such agreements are concluded and, if applicable, the
conditions under which those charges may be changed.

Article 11

Information concerning the borrowing rate

1. Where applicable, the consumer shall be informed of any
change in the borrowing rate, on paper or another durable
medium, before the change enters into force. The information
shall state the amount of the payments to be made after the entry
into force of the new borrowing rate and, if the number or
frequency of the payments changes, particulars thereof.

2. However, the parties may agree in the credit agreement that
the information referred to in paragraph 1 is to be given to the
consumer periodically in cases where the change in the
borrowing rate is caused by a change in a reference rate, the
new reference rate is made publicly available by appropriate
means and the information concerning the new reference rate is
also kept available in the premises of the creditor.

Article 12

Obligations in connection with credit agreement in the
form of an overdraft facility

1. Where a credit agreement covers credit in the form of an
overdraft facility, the consumer shall be kept regularly informed
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by means of a statement of account, on paper or on another
durable medium, containing the following particulars:

(a) the precise period to which the statement of account relates;
(b) the amounts and dates of drawdowns;

(c) the balance from the previous statement, and the date
thereof;

(d) the new balance;

() the dates and amounts of payments made by the consumer;
(f)  the borrowing rate applied;

(@) any charges that have been applied;

(h) where applicable, the minimum amount to be paid.

2. In addition, the consumer shall be informed on paper or
another durable medium of increases in the borrowing rate, or in
any charges payable, before the change in question enters into
force.

However, the parties may agree in the credit agreement that
information concerning changes in the borrowing rate is to be
given in the manner provided for in paragraph 1 in cases where
the change in the borrowing rate is caused by a change in a
reference rate, the new reference rate is made publicly available
by appropriate means and the information concerning the new
reference rate is also kept available in the premises of the
creditor.

Article 13

Open-end credit agreements

1. The consumer may effect standard termination of an open-
end credit agreement free of charge at any time unless the parties
have agreed on a period of notice. Such a period may not exceed
one month.

If agreed in the credit agreement, the creditor may effect standard
termination of an open-end credit agreement by giving the
consumer at least two months’ notice drawn up on paper or on
another durable medium.

2. 1If agreed in the credit agreement, the creditor may, for
objectively justified reasons, terminate the consumer’s right to
draw down on an open-end credit agreement. The creditor shall
inform the consumer of the termination and the reasons for it on
paper or on another durable medium, where possible before the
termination and at the latest immediately thereafter, unless the
provision of such information is prohibited by other Community
legislation or is contrary to objectives of public policy or public
security.

Article 14
Right of withdrawal

1. The consumer shall have a period of 14 calendar days in
which to withdraw from the credit agreement without giving any
reason.

That period of withdrawal shall begin

(@) either from the day of the conclusion of the credit
agreement, or

(b) from the day on which the consumer receives the
contractual terms and conditions and information in
accordance with Article 10, if that day is later than the
date referred to in point (a) of this subparagraph.

2. Where in the case of a linked credit agreement, as defined in
Article 3(n), national legislation at the time of the entry into
force of this Directive already provides that funds cannot be
made available to the consumer before the expiry of a specific
period, Member States may exceptionally provide that the period
referred to in paragraph 1 of this Article may be reduced to this
specific period at the explicit request of the consumer.

3. If the consumer exercises his right of withdrawal, he shall:

(@) in order to give effect to the withdrawal before the expiry of
the deadline referred to in paragraph 1, notify this to the
creditor in line with the information given by the creditor
pursuant to Article 10(2)(p) by means which can be proven
in accordance with national law. The deadline shall be
deemed to have been met if that notification, if it is on
paper or on another durable medium that is available and
accessible to the creditor, is dispatched before the deadline
expires; and

(b) pay to the creditor the capital and the interest accrued
thereon from the date the credit was drawn down until the
date the capital is repaid, without any undue delay and no
later than 30 calendar days after the despatch by him to the
creditor of notification of the withdrawal. The interest shall
be calculated on the basis of the agreed borrowing rate. The
creditor shall not be entitled to any other compensation
from the consumer in the event of withdrawal, except
compensation for any non-returnable charges paid by the
creditor to any public administrative body.

4. If an ancillary service relating to the credit agreement is
provided by the creditor or by a third party on the basis of an
agreement between the third party and the creditor, the
consumer shall no longer be bound by the ancillary service
contract if the consumer exercises his right of withdrawal from
the credit agreement in accordance with this Article.
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5. If the consumer has a right of withdrawal under
paragraphs 1, 3 and 4, Articles 6 and 7 of Directive 2002/65/
EC and Article 5 of Council Directive 85/577/EEC of
20 December 1985 to protect the consumer in respect of
contracts negotiated away from business premises (!) shall not

apply.

6. Member States may provide that paragraphs 1 to 4 of this
Article shall not apply to credit agreements which by law are
required to be concluded through the services of a notary,
provided that the notary confirms that the consumer is
guaranteed the rights provided for under Articles 5 and 10.

7. This Article shall be without prejudice to any rule of
national law establishing a period of time during which the
performance of the contract may not begin.

Article 15

Linked credit agreements

1. Where the consumer has exercised a right of withdrawal,
based on Community law, concerning a contract for the supply
of goods or services, he shall no longer be bound by a linked
credit agreement.

2. Where the goods or services covered by a linked credit
agreement are not supplied, or are supplied only in part, or are
not in conformity with the contract for the supply thereof, the
consumer shall have the right to pursue remedies against the
creditor if the consumer has pursued his remedies against the
supplier but has failed to obtain the satisfaction to which he is
entitled according to the law or the contract for the supply of
goods or services. Member States shall determine to what extent
and under what conditions those remedies shall be exercisable.

3. This Article shall be without prejudice to any national rules
rendering the creditor jointly and severally liable in respect of
any claim which the consumer may have against the supplier
where the purchase of goods or services from the supplier has
been financed by a credit agreement.

Article 16

Early repayment

1. The consumer shall be entitled at any time to discharge fully
or partially his obligations under a credit agreement. In such
cases, he shall be entitled to a reduction in the total cost of the
credit, such reduction consisting of the interest and the costs for
the remaining duration of the contract.

2. In the event of early repayment of credit the creditor shall be
entitled to fair and objectively justified compensation for possible
costs directly linked to early repayment of credit provided that

() OJL 372, 31.12.1985, p. 31.

the early repayment falls within a period for which the
borrowing rate is fixed.

Such compensation may not exceed 1 % of the amount of credit
repaid early, if the period of time between the early repayment
and the agreed termination of the credit agreement exceeds one
year. If the period does not exceed one year, the compensation
may not exceed 0,5 % of the amount of credit repaid early.

3. Compensation for early repayment shall not be claimed:

(@ if the repayment has been made under an insurance
contract intended to provide a credit repayment guarantee;

(b) in the case of overdraft facilities; or

(c)  if the repayment falls within a period for which the
borrowing rate is not fixed.

4. Member States may provide that:

(@) such compensation may be claimed by the creditor only on
condition that the amount of the early repayment exceeds
the threshold defined by national law. That threshold shall
not exceed EUR 10 000 within any period of 12 months;

(b) the creditor may exceptionally claim higher compensation
if he can prove that the loss he suffered from early
repayment exceeds the amount determined under para-
graph 2.

If the compensation claimed by the creditor exceeds the
loss actually suffered, the consumer may claim a corre-
sponding reduction.

In this case, the loss shall consist of the difference between
the initially agreed interest rate and the interest rate at
which the creditor can lend out the amount repaid early on
the market at the time of early repayment, and shall take
into account the impact of early repayment on adminis-
trative costs.

5. Any compensation shall not exceed the amount of interest
the consumer would have paid during the period between the
early repayment and the agreed date of termination of the credit
agreement.

Article 17
Assignment of rights
1. In the event of assignment to a third party of the creditor’s

rights under a credit agreement or the agreement itself, the
consumer shall be entitled to plead against the assignee any
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defence which was available to him against the original creditor,
including set-off where the latter is permitted in the Member
State concerned.

2. The consumer shall be informed of the assignment referred
to in paragraph 1 except where the original creditor, by
agreement with the assignee, continues to service the credit
vis-a-vis the consumer.

Article 18

Overrunning

1. In the case of an agreement to open a current account,
where there is a possibility that the consumer is allowed an
overrun, the agreement shall contain in addition the information
referred to in Article 6(1)(¢). The creditor shall in any case
provide that information on paper or another durable medium
on a regular basis.

2. In the event of a significant overrunning exceeding a period
of one month, the creditor shall inform the consumer without
delay, on paper or on another durable medium,

(@ of the overrunning;

(b) of the amount involved;

(c) of the borrowing rate;

(d) of any penalties, charges or interest on arrears applicable.

3. This Article shall be without prejudice to any rule of
national law requiring the creditor to offer another kind of credit
product when the duration of the overrunning is significant.

CHAPTER V

ANNUAL PERCENTAGE RATE OF CHARGE

Article 19

Calculation of the annual percentage rate of charge

1. The annual percentage rate of charge, equating, on an annual
basis, to the present value of all commitments (drawdowns,
repayments and charges), future or existing, agreed by the
creditor and the consumer, shall be calculated in accordance with
the mathematical formula set out in Part I of Annex L

2. For the purpose of calculating the annual percentage rate of
charge, the total cost of the credit to the consumer shall be
determined, with the exception of any charges payable by the
consumer for non-compliance with any of his commitments laid
down in the credit agreement and charges other than the
purchase price which, for purchases of goods or services, he is
obliged to pay whether the transaction is effected in cash or on
credit.

The costs of maintaining an account recording both payment
transactions and drawdowns, the costs of using a means of

payment for both payment transactions and drawdowns, and
other costs relating to payment transactions shall be included in
the total cost of credit to the consumer unless the opening of the
account is optional and the costs of the account have been
clearly and separately shown in the credit agreement or in any
other agreement concluded with the consumer.

3. The calculation of the annual percentage rate of charge shall
be based on the assumption that the credit agreement is to
remain valid for the period agreed and that the creditor and the
consumer will fulfil their obligations under the terms and by the
dates specified in the credit agreement.

4. In the case of credit agreements containing clauses allowing
variations in the borrowing rate and, where applicable, charges
contained in the annual percentage rate of charge but
unquantifiable at the time of calculation, the annual percentage
rate of charge shall be calculated on the assumption that the
borrowing rate and other charges will remain fixed in relation to
the initial level and will remain applicable until the end of the
credit agreement.

5. Where necessary, the additional assumptions set out in
Annex I may be used in calculating the annual percentage rate of
charge.

If the assumptions set out in this Article and in Part IT of Annex I
do not suffice to calculate the annual percentage rate of charge in
a uniform manner or are not adapted any more to the
commercial situation at the market, the Commission may
determine the necessary additional assumptions for the calcula-
tion of the annual percentage rate of charge, or modify existing
ones. These measures, designed to amend non-essential elements
of this Directive, shall be adopted in accordance with the
regulatory procedure with scrutiny referred to in Article 25(2).

CHAPTER VI

CREDITORS AND CREDIT INTERMEDIARIES

Article 20

Regulation of creditors

Member States shall ensure that creditors are supervised by a
body or authority independent from financial institutions, or
regulated. This shall be without prejudice to Directive 2006/
48]EC.

Article 21

Certain obligations of credit intermediaries vis-a-vis
consumers

Member States shall ensure that:

(@ a credit intermediary indicates in advertising and docu-
mentation intended for consumers the extent of his powers,
in particular whether he works exclusively with one or
more creditors or as an independent broker;
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(b) the fee, if any, payable by the consumer to the credit
intermediary for his services is disclosed to the consumer,
and agreed between the consumer and the credit
intermediary on paper or another durable medium before
the conclusion of the credit agreement;

(c) the fee, if any, payable by the consumer to the credit
intermediary for his services is communicated to the
creditor by the credit intermediary, for the purpose of
calculation of the annual percentage rate of charge.

CHAPTER VII

IMPLEMENTING MEASURES

Article 22

Harmonisation and imperative nature of this Directive

1. Insofar as this Directive contains harmonised provisions,
Member States may not maintain or introduce in their national
law provisions diverging from those laid down in this Directive.

2. Member States shall ensure that consumers may not waive
the rights conferred on them by the provisions of national law
implementing or corresponding to this Directive.

3. Member States shall further ensure that the provisions they
adopt in implementation of this Directive cannot be circum-
vented as a result of the way in which agreements are formulated,
in particular by integrating drawdowns or credit agreements
falling within the scope of this Directive into credit agreements
the character or purpose of which would make it possible to
avoid its application.

4. Member States shall take the necessary measures to ensure
that consumers do not lose the protection granted by this
Directive by virtue of the choice of the law of a third country as
the law applicable to the credit agreement, if the credit agreement
has a close link with the territory of one or more Member States.

Article 23

Penalties

Member States shall lay down the rules on penalties applicable to
infringements of the national provisions adopted pursuant to
this Directive and shall take all measures necessary to ensure that
they are implemented. The penalties provided for must be
effective, proportionate and dissuasive.

Article 24

Out-of-court dispute resolution

1. Member States shall ensure that adequate and effective out-
of-court dispute resolution procedures for the settlement of
consumer disputes concerning credit agreements are put in place,
using existing bodies where appropriate.

2. Member States shall encourage those bodies to cooperate in
order to also resolve cross-border disputes concerning credit
agreements.

Article 25

Committee procedure

1. The Commission shall be assisted by a Committee.

2. Where reference is made to this paragraph, Article 5a(1) to
(4) and Article 7 of Decision 1999/468/EC shall apply, having
regard to the provisions of Article 8 thereof.

Article 26

Information to be supplied to the Commission

Where a Member State makes use of any of the regulatory
choices referred to in Article 2(5) and 2(6), Article 4(1), Arti-
cle 4(2)(c), Article 6(2), Article 10(1), Article 10(2)(g), Arti-
cle 14(2) and Article 16(4), it shall inform the Commission
thereof as well as of any subsequent changes. The Commission
shall make that information public on a website or in another
casily accessible way. Member States shall take the appropriate
measures to diffuse that information amongst national creditors
and consumers.

Article 27

Transposition

1. Before 12 May 2010 Member States shall adopt and publish
the provisions necessary to comply with this Directive. They shall
forthwith inform the Commission thereof.

They shall apply those provisions from 12 May 2010.

When Member States adopt these provisions, they shall contain a
reference to this Directive or be accompanied by such reference
on the occasion of their official publication. The methods of
making such reference shall be laid down by Member States.

2. The Commission shall undertake, every five years and for
the first time 12 May 2013, a review of the thresholds laid down
in this Directive and its annexes and the percentages used to
calculate the compensation payable in the event of early
repayment, assessing them in the light of economic trends in
the Community and the situation of the market concerned. The
Commission shall also monitor the effect of the existence of the
regulatory choices referred to in Article 2(5) and 2(6), Arti-
cle 4(1), Article 4(2)(c), Article 6(2), Article 10(1), Arti-
cle 10(2)(g), Article 14(2) and Article 16(4) on the internal
market and consumers. The results shall be made known to the
European Parliament and the Council, accompanied where
appropriate by a proposal to modify the thresholds and
percentages as well as the abovementioned regulatory choices
accordingly.
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Article 28

Conversion of amounts expressed in euro into national
currency

1. For the purposes of this Directive, those Member States who
convert the amounts expressed in euro into their national
currency shall initially use in the conversion the exchange rate
prevailing on the date of adoption of this Directive.

2. Member States may round off the amounts resulting from
the conversion provided that such rounding off does not exceed
EUR 10.

CHAPTER VIII

TRANSITIONAL AND FINAL PROVISIONS

Article 29
Repeal

Directive 87/102/EEC shall be repealed with effect from 12 May
2010.

Article 30
Transitional measures

1. This Directive shall not apply to credit agreements existing
on the date when the national implementing measures enter into
force.

2. However, Member States shall ensure that Articles 11, 12,
13 and 17, the second sentence of Article 18(1), and Arti-
cle 18(2) are applied also to open-end credit agreements existing
on the date when the national implementing measures enter into
force.

Article 31

Entry into force

This Directive shall enter into force on the 20th day following its
publication in the Official Journal of the European Union.

Article 32

Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 23 April 2008.

For the Council
The President
J. LENARCIC

For the European Parliament
The President
H.-G. POTTERING
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ANNEX I

The basic equation expressing the equivalence of drawdowns on the one hand and repayments and charges on the
other.

The basic equation, which establishes the annual percentage rate of charge (APR), equates, on an annual basis, the total
present value of drawdowns on the one hand and the total present value of repayments and payments of charges on
the other hand, i.e.

e

»
G(1+X)" = 2D+ X))
1 =1

X is the APR,

m is the number of the last drawdown,

k is the number of a drawdown, thus 1 < k < m,
Cy is the amount of drawdown k,

t, is the interval, expressed in years and fractions of a year, between the date of the first drawdown and the date
of each subsequent drawdown, thus t; - g,

m’ is the number of the last repayment or payment of charges,
1 is the number of a repayment or payment of charges,
Dy is the amount of a repayment or payment of charges,

s; is the interval, expressed in years and fractions of a year, between the date of the first drawdown and the date
of each repayment or payment of charges.

Remarks:

(@)

(b)

The amounts paid by both parties at different times shall not necessarily be equal and shall not necessarily be
paid at equal intervals.

The starting date shall be that of the first drawdown.

Intervals between dates used in the calculations shall be expressed in years or in fractions of a year. A year is
presumed to have 365 days (or 366 days for leap years), 52 weeks or 12 equal months. An equal month is
presumed to have 30,41666 days (i.e. 365/12) regardless of whether or not it is a leap year.

The result of the calculation shall be expressed with an accuracy of at least one decimal place. If the figure at the
following decimal place is greater than or equal to 5, the figure at that particular decimal place shall be increased
by one.

The equation can be rewritten using a single sum and the concept of flows (Ay), which will be positive or
negative, in other words either paid or received during periods 1 to k, expressed in years, i.e.:

S=

TM:

A1 4+X)7"
1

S being the present balance of flows. If the aim is to maintain the equivalence of flows, the value will be zero.

Additional assumptions for the calculation of the annual percentage rate of charge

(@)

(b)

if a credit agreement gives the consumer freedom of drawdown, the total amount of credit shall be deemed to be
drawn down immediately and in full;

if a credit agreement provides different ways of drawdown with different charges or borrowing rates, the total
amount of credit shall be deemed to be drawn down at the highest charge and borrowing rate applied to the
most common drawdown mechanism for this type of credit agreement;
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if a credit agreement gives the consumer freedom of drawdown in general but imposes, amongst the different
ways of drawdown, a limitation with regard to the amount and period of time, the amount of credit shall be
deemed to be drawn down on the earliest date provided for in the agreement and in accordance with those
drawdown limits;

if there is no fixed timetable for repayment, it shall be assumed:
(i)  that the credit is provided for a period of one year; and

(ii)  that the credit will be repaid in 12 equal instalments and at monthly intervals;

if there is a fixed timetable for repayment but the amount of such repayments is flexible, the amount of each
repayment shall be deemed to be the lowest for which the agreement provides;

unless otherwise specified, where the credit agreement provides for more than one repayment date, the credit is
to be made available and the repayments made on the earliest date provided for in the agreement;

if the ceiling applicable to the credit has not yet been agreed, that ceiling is assumed to be EUR 1 500;

in the case of an overdraft facility the total amount of credit shall be deemed to be drawn down in full and for
the whole duration of the credit agreement. If the duration of the credit agreement is not known the annual
percentage rate of charge shall be calculated on the assumption that the duration of the credit is three months;

if different interest rates and charges are offered for a limited period or amount, the interest rate and the charges
shall be deemed to be the highest rate for the whole duration of the credit agreement;

for consumer credit agreements for which a fixed borrowing rate is agreed in relation to the initial period, at the
end of which a new borrowing rate is determined and subsequently periodically adjusted according to an agreed
indicator, the calculation of the annual percentage rate shall be based on the assumption that, at the end of the
fixed borrowing rate period, the borrowing rate is the same as at the time of calculating the annual percentage
rate, based on the value of the agreed indicator at that time.
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ANNEX II

STANDARD EUROPEAN CONSUMER CREDIT INFORMATION

Identity and contact details of the creditor/credit intermediary

Creditor

Address

Telephone number (*)
E-mail address (*)

Fax number (¥)

Web address (*)

[Identity]
[Geographical address to be used by the consumer]

If applicable

Credit intermediary
Address

Telephone number (*)
E-mail address (*)

Fax number (¥)

Web address (*)

[Identity]
[Geographical address to be used by the consumer]

(*)  This information is optional for the creditor.

Wherever ‘if applicable’ is indicated, the creditor must fill in the box if the information is relevant to the credit product
or delete the respective information or the entire row if the information is not relevant for the type of credit

considered.

Indications between square brackets provide explanations for the creditor and must be replaced with the

corresponding information.

Description of the main features of the credit product

The type of credit

The total amount of credit

This means the ceiling or the total sums made available under
the credit agreement.

The conditions governing the drawdown
This means how and when you will obtain the money.

The duration of the credit agreement

Instalments and, where appropriate, the order in which
instalments will be allocated

You will have to pay the following:

[The amount, number and frequency of payments to be
made by the consumer]

Interest and/or charges will be payable in the following
manner:

The total amount you will have to pay

This means the amount of borrowed capital plus interest and
possible costs related to your credit.

[Sum of total amount of credit and total cost of credit]

If applicable

The credit is granted in the form of a deferred payment
for a good or service or is linked to the supply of specific
goods or the provision of a service

Name of good|service
Cash price
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If applicable
Sureties required

This is a description of the security to be provided by you in
relation to the credit agreement.

[Kind of sureties]

If applicable

Repayments do not give rise to immediate amortisation of the
capital.

Costs of the credit

The borrowing rate or, if applicable, different borrowing
rates which apply to the credit agreement

—  fixed or,

—  variable (with the index or reference rate applicable
to the initial borrowing rate),

—  periods],

Annual Percentage Rate of Charge (APR)

This is the total cost expressed as an annual percentage of the
total amount of credit.

The APR is there to help you compare different offers.

[ % A representative example mentioning all the
assumptions used for calculating the rate to be set out
here]

Is it compulsory, in order to obtain the credit or to
obtain it on the terms and conditions marketed, to take
out

— an insurance policy securing the credit, or
— another ancillary service contract,

If the costs of these services are not known by the creditor they
are not included in the APR.

Yes/no [if yes, specify the kind of insurance]
Yes/no [if yes, specify the kind of ancillary service]

Related costs

If applicable

Maintaining one or more accounts is required for
recording both payment transactions and drawdowns

If applicable

Amount of costs for using a specific means of payment
(e.g. a credit card)

If applicable
Any other costs deriving from the credit agreement

If applicable

Conditions under which the abovementioned costs
related to the credit agreement can be changed

If applicable
Obligation to pay notarial fees

Costs in the case of late payments

Missing payments could have severe consequences for you (e.g.
forced sale) and make obtaining credit more difficult.

You will be charged [...... (applicable interest rate and
arrangements for its adjustment and, where applicable,
default charges)] for missing payments.

Other important legal aspects

Right of withdrawal

You have the réght to withdraw from the credit agreement
within a period of 14 calendar days.

Yes/no




L 133/88

Official Journal of the European Union

22.5.2008

Early repayment

You have the right to repay the credit early at any time in full or
partially.

If applicable

The creditor is entitled to compensation in the case of
early repayment

[Determination of the compensation (calculation
method) in accordance with the provisions implementing
Article 16 of Directive 2008/48EC]

Consultation of a database

The creditor must inform you immediately and without charge
of the result of a consultation of a database, if a credit
application is rejected on the basis of such a consultation. This

oes not apply if the provision of such information is prohibited
by European Community law or is contrary to objectives of
public policy or public security.

Right to a draft credit agreement

You have the right, upon request, to obtain a copy of the draft
credit agreement free of charge. This provision does not apply if
the crezﬁzor is at the time ofgthe request unwilling to proceed to
the conclusion of the credit agreement with you.

If applicable

The period of time during which the creditor is bound by
the pre-contractual information

This information is valid from ... until ...

If applicable

Additional information in the case of distance marketing of financial services

(@  concerning the creditor

If applicable

Representative of the creditor in your Member State of
residence

Address

Telephone number (*)
E-mail address (¥)
Fax number (¥)

Web address (*)

[Identity]

[Geographical address to be used by the consumer]

If applicable

Registration [The trade register in which the creditor is entered and
his registration number or an equivalent means of
identification in that register]

If applicable

The supervisory authority

(b)  concerning the credit agreement

If applicable
Exercise of the right of withdrawal

[Practical instructions for exercising the right of with-
drawal indicating, inter alia, the period for exercising the
right, the address to which notification of exercise of the
right of withdrawal should be sent and the consequences
o? non-exercise of that right]

If applicable

The law taken by the creditor as a basis for the
establishment of relations with you before the conclusion
of the credit contract
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If applicable

Clause stipulating the governing law applicable to the
credit agreement andfor the competent court

[Relevant clause to be set out here]

If applicable

Language regime

Information and contractual terms will be supplied in
[specific language]. With your consent, we intend to
communicate in [specific language/languages] during the
duration of the credit agreement.

()  concerning redress

Existence of and access to out-of-court complaint and
redress mechanism

[Whether or not there is an out-of-court complaint and
redress mechanism for the consumer who is party to the
distance contract and, if so, the methods of access to it]

(*)  This information is optional for the creditor.
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ANNEX III

EUROPEAN CONSUMER CREDIT INFORMATION FOR

(1) overdrafts
(2) consumer credit offered by certain credit organisations (Article 2(5) of Directive 2008/48/EC)
(3) debt conversion

Identity and contact details of the creditor/credit intermediary

Creditor [Identity]

Address [Geographical address to be used by the consumer]
Telephone number (¥)
E-mail address (*)

Fax number (¥)

Web address (*)

If applicable
Credit intermediary [Identity]
Address [Geographical address to be used by the consumer]

Telephone number (*)
E-mail address (*)

Fax number (¥)

Web address (*)

(*)  This information is optional for the creditor.

Wherever ‘if applicable’ is indicated, the creditor must fill in the box if the information is relevant to the credit product
or delete the respective information or the entire row if the information is not relevant for the type of credit
considered.

Indications between square brackets provide explanations for the creditor and must be replaced with the
corresponding information.

Description of the main features of the credit product

The type of credit

The total amount of credit

This means the ceiling or the total sums made available under
the credit agreement.

The duration of the credit agreement

If applicable

You may be requested to repay the amount of credit in
full on demand at any time.

Costs of the credit

The borrowing rate or, if applicable, different borrowing | [ %
rates which apply to the credit agreement — fixed or

—  variable (with the index or reference rate applicable
to the initial borrowing rate)],
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If applicable
The annual percentage rate of charge (APR) (*)

This is the total cost of credit expressed as an annual percentage
of the total amount of credit. The APR is there to help you
compare different offers.

[ % A representative example mentioning all the
assumptions used for calculating the rate to be set out
here]

If applicable

Costs

If applicable

The conditions under which those costs may be changed

[The costs ;g)phcable from the time the credit agreement
is conclude

Costs in the case of late payments

You will be charged [...... (applicable interest rate and
arrangements for its adjustment and, where applicable,
default charges)] for missing payments.

() Not applicable to European Consumer Credit Information for overdrafts in those Member States which decide on the basis of
Article 6(2) of Directive 2008/48/EC that the APR need not be provided for overdrafts.

Other important legal aspects

Termination of the credit agreement

[The conditions and procedure for terminating the credit
agreement]

Consultation of a database

The creditor must inform you immediately and without charge

of the result of a consultation of a database if a credit

dpp lication is rejected on the basis of such a consultation. This
oes not apply if the provtston of such information is prohibited

by European Community law or is contrary to objectives of

public policy or public security.

If applicable

The period of time during which the creditor is bound by
the pre-contractual information

This information is valid from ... until...

If applicable

Additional information to be given where the pre-contractual information is provided by certain credit
organisations (Article 2(5) of Directive 2008/48/EC or relates to a consumer credit for debt conversion

Instalments and, where appropriate, the order in which
instalments will be allocated

You will have to pay the following:

[Representative example of an instalment table including
the amount, number and frequency of payments to be
made by the consumer]

The total amount you will have to pay

Early repayment

You have the right to repay the credit early at any time in full or
partially.

If applicable

The creditor is entitled to compensation in the case of
early repayment

[Determination of the compensation (calculation
method) in accordance with the provisions implementing
Article 16 of Directive 2008/48/EC]

If applicable
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Additional information to be given in the case of distance marketing of financial services

(@  concerning the creditor

If applicable

Representative of the creditor in your Member State of
residence

Address

Telephone number (*)
E-mail address (¥)

Fax number (¥)

Web address (*)

[Identity]

[Geographical address to be used by the consumer]

If applicable

Registration [The trade register in which the creditor is entered and
his re%istration number or an equivalent means of
identification in that register]

If applicable

The supervisory authority

(b)  concerning the credit agreement

Right of withdrawal

You have the right to withdraw from the credit agreement
within a period of 14 calendar days.
If applicable

Exercise of the right of withdrawal

Yes/no

[Practical instructions for exercising the right of with-
drawal indicating, inter alia, the address to which
notification of exercise of the right of withdrawal should
be }?ent and the consequences of non-exercise of that
right]

If applicable

The law taken by the creditor as a basis for the
establishment of relations with you before the conclusion
of the credit contract

If applicable

Clause stipulating the law applicable to the credit
agreement and/or the competent court

[Relevant clause to be set out here]

If applicable
Language regime

Information and contractual terms will be supplied in
[specific language]. With your consent, we intend to
communicate in [specific language/languages] during the
duration of the credit agreement.

(c)  concerning redress

Existence of and access to out-of-court complaint and
redress mechanism

[Whether or not there is an out-of-court complaint and
redress mechanism for the consumer who is party to the
distance contract and, if so, the methods of access to it]

(*)  This information is optional for the creditor.




221
UssiRgiliauIneninus

WA 1iainyd ladend fadadun 28 unsian 2529 41FansAnn
luszauduisandnenaularsainls@eusndil uazd13an1sdnm A ansiudinain
aa % a o g = = My & a o a
AUIRAART uynAngaEsITuAans TutinneAnmn 2551 uazaaula ARt gane

andineusuAnE N BwURTISIReaN Tuaden 62 Un1sfnen 2552
ffaqtiudsznauen@nnuigaannuazidineinguuneg o UIEW

o

o o = & O o a o d‘ = c o
@Wuﬂﬂ{]‘m\l’mﬁﬁ‘ﬂﬂﬁl AMNA LLRSUTEN Wlﬁ‘ﬂiﬂﬁﬂgﬂﬂqﬂﬁ?@ﬂm [AMNA



	ปกภาษาไทย
	ปกภาษาอังกฤษ
	หน้าอนุมัติ
	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	สารบัญตาราง
	บทที่1 บทนำ
	1.1 ความเป็นมาและความสำคัญของปัญหา
	1.2 วัตถุประสงค์ของการศึกษา
	1.3 สมมติฐานของการศึกษา
	1.4 ขอบเขตของการศึกษา
	1.5 วิธีการศึกษา
	1.6 ประโยชน์ที่คาดว่าจะได้รับจากการศึกษา

	บทที่ 2 แนวคิด ทฤษฎีและหลักกฎหมายที่เกี่ยวข้องกับค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.1แนวคดิ และทฤษฎีที่เกี่ยวข้องกับค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.1.1 แนวคิดการรับรองสิทธิแก่ผู้กู้กรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดและความหมายของค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.1.1.1 การรับรองสิทธิแก่ผู้กู้กรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.1.1.2 ความหมายของค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด


	2.1.2 ทฤษฎีที่เกี่ยวข้องกับค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด

	2.1.2.1 ทฤษฎีการให้กู้เพื่อการพาณิชย์หรือการค้า (The commercial loan theory)
	2.1.2.2 ทฤษฎีแห่งการคาดคะเนในรายได้ล่วงหน้า (Anticipate income theory)
	2.1.2.3 ทฤษฎีต้นทุนเงินทุน (Cost of capital theory)
	2.1.2.4 ทฤษฎีกระแสเงินสดคิดลด (Discounted cash flow theory)


	2.2 หลักกฎหมายของประเทศไทยที่เกี่ยวข้องกับค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.2.1หลักอิสระในทางแพ่ง และหลักเสรีภาพในการทำนิติกรรม
	2.2.2หลักกฎหมายที่เกี่ยวกับการกู้ยืมเงิน
	2.2.2.1 องค์ประกอบและหลักเกณฑ์ทั่วไปของการกู้ยืมเงิน
	2.2.2.1.1 คู่สัญญา
	2.2.2.1.2 ความสมบูรณ์ของสัญญากู้ยืมเงิน
	2.2.2.1.3 หลักฐานแห่งการกู้ยืม
	2.2.2.1.4 การคดิ ดอกเบี้ยในหนี้เงินกู้
	2.2.2.1.5การชาระคืนเงินกู้ยืม

	2.2.2.2การชำระคืนเงินกู้ยืมและผลที่เกิดขึ้น
	2.2.2.2.1การชำระคืนเงินกู้ยืมตามกำหนด
	2.2.2.2.2การชำระคืนเงินกู้ยืมเมื่อล่วงเลยกำหนดเวลา
	2.2.2.2.3 การชำระคืนเงินกู้ยืมก่อนกำหนด


	2.2.3 การกาหนดค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.2.3.1 กรณีผู้ให้กู้นอกระบบ
	2.2.3.2 กรณีผู้ให้กู้เป็นสถาบันการเงินหรือมิใช่สถาบันการเงินแต่อยู่ภายใต้การกำกับ
	2.2.3.2.1 การกำหนดค่าธรรมเนียมกรณีการชำระเงินกู้ยืมก่อนกำหนดภายใต้พระราชบัญญัติธุรกิจสถาบันการเงิน พ.ศ. 2551 และประกาศธนาคารแห่งประเทศไทยที่เกี่ยวข้อง
	2.2.3.2.2 การกำหนดค่าธรรมเนียมกรณีการชำระหนีเ้งินกู้ยืมก่อนกำหนดภายใต้พระราชบัญญัติคุ้มครองผู้บริโภค (ฉบับที่ 2) พ.ศ. 2541 และพระราชบัญญัติว่าด้วยข้อสัญญาที่ไม่เป็นธรรม พ.ศ. 2540 พร้อมประกาศที่เกี่ยวข้อง



	2.3 หลักการและแนวปฏิบัติของผู้ให้กู้ที่เกี่ยวข้องกับค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนดในประเทศไทย พร้อมข้อเท็จจริงและปัญหาที่เกิดขึ้น ในปัจจุบัน
	2.3.1แนวปฏิบัติของผู้ให้กู้นอกระบบในการเรียกเก็บค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.3.2 แนวปฏิบัติของผู้ให้กู้ที่เป็นสถาบันการเงิน และผู้ให้กู้ที่ไม่ใช่สถาบันการเงินแต่อยู่ภายใต้การกำกับในการเรียกเก็บค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.3.2.1 ลักษณะข้อกำหนดในสัญญาสินเชื่อ
	2.3.2.2 การตกลงอัตราค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด

	2.3.3 ข้อเท็จจริงและปัญหาของการเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดในปัจจุบัน
	2.3.3.1 สิทธิของผู้กู้ในการชำระเงินกู้ยืมคืนก่อนกำหนด
	2.3.3.1.1 กรณีมีข้อสัญญาระบุเกี่ยวกับค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	2.3.3.1.2 กรณีไม่มีข้อสัญญาระบุเกี่ยวกับค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด

	2.3.3.2 ข้อสัญญาเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดเป็นข้อสัญญาที่ไม่เป็นธรรมหรือไม่
	2.3.3.3 แนวคำพิพากษาของศาล



	บทที่ 3 กฎเกณฑ์ต่างประเทศที่เกี่ยวข้องกับการชำระหนี้เงินกู้ยืมก่อนกำหนด: กฎเกณฑ์ของสหภาพยุโรป สหราชอาณาจักร และสาธารณรัฐฝรั่งเศส
	3.1 กฎเกณฑ์ของสหภาพยุโรป
	3.1.1 สาระสำคัญของ The consumer credit directive (“CCD”)2008/48/EC
	3.1.2 กฎเกณฑ์เกี่ยวกับค่าชดเชยกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด(Prepayment compensation) ตาม The consumer creditDirective (“CCD”) 2008/48/EC
	3.1.2.1 หลักการและเหตุผลของกฎเกณฑ์เกี่ยวกับค่าชดเชยกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดตาม CCD
	3.1.2.2 กฎเกณฑ์เกี่ยวกับค่าชดเชยกรณีชำระหนี้เงินกู้ยืมก่อนกำหนด.
	3.1.2.2.1 หลักการรับรองสิทธิผู้กู้ในการชำระหนี้เงินกู้ยืมก่อนกำหนดบางส่วนหรือทั้งหมดได้ทุกเวลา
	3.1.2.2.2 หลักการรับรองสิทธิผู้กู้ในการได้รับการลดส่วนต้นทุนทั้งหมดที่เกี่ยวกับสินเชื่อ
	3.1.2.2.3 หลักการที่ให้สิทธิผู้ให้กู้ในการเรียกค่าชดเชยกรณีชำระหนี้เงินกู้ยืมก่อนกำหนดจากผู้กู้ที่ เป็นผู้บริโภคได้ภายใต้ข้อจำกัดที่กำหนด


	3.1.3 ผลบังคับใช้ The consumer credit directive
	3.1.4 กฎเกณฑ์เกี่ยวกับค่าชดเชยกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด(Prepayment compensation) กรณีสินเชื่อที่มีการนำอสังหาริมทรัพย์มาเป็นหลักประกัน

	3.2 กฎเกณฑ์ของสหราชอาณาจักร
	3.2.1 พื้นฐานทางกฎหมาย
	3.2.1.1 The consumer credit act (CCA) 1974 และฉบับแก้ไขปี2006
	3.2.1.2 Financial service and market act 2000
	3.2.1.3 The unfair contract terms act 1977
	3.2.1.4 Unfair terms in consumer contracts regulations 1999
	3.2.1.5 Consumer protection from unfair trading regulation2008
	3.2.1.6 Mortgage conduct of business sourcebook(MCOB)

	3.2.2 หลักเกณฑ์เกี่ยวกับการชำระหนี้เงินกู้ยืมคืนก่อนกำหนด
	3.2.2.1 กรณีสินเชื่อเพื่อผู้บริโภคและสินเชื่อเพื่อธุรกิจ
	3.2.2.1.1 The consumer credit act 1974 (ฉบับแก้ไขปี2006)
	3.2.2.1.2 The consumer credit (early settlement)regulations 2004 (statutory instrument 2004No.1483)

	3.2.2.2 กรณีสินเชื่อที่มีการนำทรัพย์สินมาจำนองเป็นหลักประกัน


	3.3 กฎเกณฑ์ของสาธารณรัฐฝรั่งเศส
	3.3.1 พื้นฐานทางกฎหมาย
	3.3.1.1 สินเชื่อเพื่อผู้บริโภคตามที่บัญญัติใน The tonsumer code
	3.3.1.2 สินเชื่อเพื่อทรัพย์สินตามที่บัญญัติใน The consumer code

	3.3.2 หลักเกณฑ์เกี่ยวกับการชำระหนี้เงินกู้ยืมคืนก่อนกำหนด
	3.3.2.1 กรณีสินเชื่อเพื่อผู้บริโภค
	3.3.2.2 กรณีสินเชื่อเพื่อทรัพย์สิน



	บทที่ 4 บทวิเคราะห์ปัญหาทางกฎหมายของค่าธรรมเนียมการชำระหนี้เงินกู้ยืมก่อนกำหนด พร้อมทั้งเปรียบเทียบกฎเกณฑ์ต่างประเทศกับแนวทางปฏิบัติของสถาบันการเงินในประเทศไทย
	4.1 สิทธิของผู้กู้ในการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.1.1 กรณีมีข้อกำหนดเรื่องการชำระหนี้ก่อนกำหนดไว้ในสัญญา
	4.1.2 กรณีไม่มีข้อกำหนดเรื่องการชำระหนี้ก่อนกำหนดไว้ในสัญญา
	4.1.2.1 กรณีหนี้กู้ยืมที่มีกำหนดเวลา แต่กำหนดเวลาเป็นที่สงสัย
	4.1.2.2 กรณีหนี้กู้ยืมที่มีกำหนดเวลาชัดเจน
	4.1.2.2.1 การพิจารณาประเภทอัตราดอกเบี้ย
	4.1.2.2.2 การพิจารณาระยะเวลาการกู้ที่ผ่านมาก่อนการชำระหนี้เงินกู้ยืมคืนก่อนกำหนดหรือระยะเวลาคงเหลือตามสัญญา



	4.2 สิทธิของผู้ให้กู้ในการเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.2.1 กรณีมีข้อกำหนดให้สิทธิผู้ให้กู้เรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้ เงินกู้ยืมก่อนกำหนดได้ไว้ในสัญญา
	4.2.1.1 การกำหนดอัตราค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดโดยผู้ให้กู้เพียงอย่างเดียว มีผลผูกพันผู้กู้ตามกฎหมายหรือไม่
	4.2.1.1.1 พิจารณาตามประมวลกฎหมายแพ่งและพาณิชย์
	4.2.1.1.2 พิจารณาตามประมวลกฎหมายวิธีพิจารณาความแพ่ง
	4.2.1.1.3 พิจารณาตามพระราชบัญญัติว่าด้วยข้อสัญญาที่ไม่เป็นธรรม พศ. 2540

	4.2.1.2 การเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด โดยคำนวณจากวงเงินกู้ทั้งหมด เป็นการคำนวณที่ชอบด้วยกฎหมายหรือไม่

	4.2.2 กรณีไม่มีข้อกำหนดให้สิทธิผู้ให้กู้เรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดได้ไว้ในสัญญา

	4.3 สถานะทางกฎหมายของค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.3.1 วิเคราะห์เปรียบเทียบกับดอกเบี้ย
	4.3.2 วิเคราะห์เปรียบเทียบกับเบี้ย ปรับ
	4.3.2.1 ค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดที่เป็นค่าเสียหายจากการชำระหนี้ไม่ถูกต้องสมควร
	4.3.2.2 ค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดที่เป็นค่าธรรมเนียมเพิ่มเติมจากการที่ผู้กู้ใช้สิทธิที่มีตามสัญญา


	4.4 บทเปรียบเทียบกฎเกณฑ์ต่างประเทศกับแนวทางปฏิบัติในประเทศไทย
	4.4.1 หลักการพื้นฐานของค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.4.1.1 แนวคิดเกี่ยวกับสิทธิของผู้กู้ในการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.4.1.2 แนวคิดเกี่ยวกับการชดเชยความเสียหายให้แก่ผู้ให้กู้

	4.4.2 เกณฑ์การคำนวณค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด

	4.5 จุดสมดุลของความเป็นธรรมในการทำสัญญากู้ยืมเงิน และการตกลงเรื่องค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.5.1 การเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดโดยคำนวณจากวงเงินที่ขอชำระก่อนกาหนด
	4.5.2 อัตราค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดที่เหมาะสม
	4.5.2.1 การคำนวณค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดตามทฤษฎีต้นทุนเงินทุน
	4.5.2.2 การคำนวณค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดตามทฤษฎีมูลค่าปัจจุบันสุทธิ


	4.6 รูปแบบกฎเกณฑ์ที่เหมาะสมสำหรับประเทศไทยเพื่อบังคับใช้กับการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.6.1 การรองรับสิทธิให้ผู้กู้สามารถชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.6.1.1 กรณีผู้ให้กู้นอกระบบ
	4.6.1.2 กรณีผู้ให้กู้เป็นสถาบันการเงิน

	4.6.2 การรองรับสิทธิให้ผู้ให้กู้สามารถเรียกเก็บค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.6.2.1 ข้อกำหนดในสัญญา
	4.6.2.2 เกณฑ์การคำนวณค่าธรรมเนียมกรณีการชำระหนี้เงินกู้ยืมก่อนกำหนดที่เหมาะสม


	4.7 ปัญหาที่อาจเกิดขึ้นจากการกำหนดหลัเกณฑ์เกี่ยวกับการชำระหนี้เงินกู้ยืมก่อนกำหนด
	4.7.1 การกำหนดหลักเกณฑ์เกี่ยวกับการชำระหนี้เงินกู้ยืมก่อนกำหนดจะเป็นการแทรกแซงตลาดการแข่งขันการให้บริการของสถาบันการเงินหรือไม่
	4.7.2 การกำหนดหลักเกณฑ์เกี่ยวกับการชำระหนี้เงินกู้ยืมก่อนกำหนดสอดคล้องกับแนวนโยบายของธนาคารแห่งประเทศไทยในการกำกับดูแลการเรียกเก็บค่าธรรมเนียมของสถาบันการเงินหรือไม่


	บทที่ 5 บทสรุปและข้อเสนอแนะ
	5.1 บทสรุป
	5.2 ข้อเสนอแนะ

	รายการอ้างอิง
	ภาคผนวก
	ประวัติผู้เขียน



