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# # 5385988834 : MAJOR LAWS
KEYWORDS: POST-SENTENCE PREVENTIVE DETENTION / DANGEROUS OFFENDERS /
RECIDIVISM / SERIOUS VIOLENT CRIMES / PROPORTIONALITY

THACHAKARN  CHITTICHANON: APPLICATION OF PREVENTIVE DETENTION IN
THAILAND. ADVISOR: KANAPHON CHANHOM, Ph.D., 185 pp.

Preventive detention is a measure which the criminal justice agencies use to
detain offenders who have tendency to commit crimes again in the future, with the aim
of preventing and protecting the public from danger resulting from such offenders. It
can take many forms, such as pretrial detention, detention of the mentally ill and post-
sentence preventive detention of offenders deemed to be at high risk of committing

further serious crimes upon their release.

Even though the concept of post-sentence preventive detention does exist in
the Thai legal system, such measure still has certain limitations and objections which
are inconsistent with the concept and principles of preventive detention as developed
and improved over time. Such development and improvement were aimed at resolving
the problem of post-sentence recidivism more efficiently, while affecting the rights and
liberties of offenders detained only as necessary, which are the principles currently
applied in various countries. These limitations and objections lead to the inability of
applying post-sentence preventive detention to resolve recidivism to prevent and

protect the public more efficiently.

Therefore, it is necessary to amend the relevant legal provisions by enabling
the court to have the power to order a detention of offenders with severe personality
disorder who have high tendency to commit post-sentence recidivism. Such an
amendment may be conditioned by the systematic assessment of dangerousness at
the end of their sentence and the consideration to order the use of the measure in
accordance with the principle of proportionality, as well as periodic revision of the
necessity and appropriateness of the use of the measure. These conditions will enable
preventive detention to be used to protect the public at large, while affecting the rights
and liberties of offenders detained only as necessary. Ultimately, this will result in the
balancing of the rights of individual offenders and community protection in line with

the actual purpose of the concept and principles of the measure.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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2.1.1 AUMNBUASUDULIATDNNAINNIAIUANAIYARaTIUUSUATY
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. Adam Klein and Benjamin Wittes, “Preventive detention in American theory and
practice,” Harvard National Security Journal 2 (2011): 87-90.

! Christopher Slobogin, “A jurisprudence of dangerousness,” Northwestern University Law
Review 98, 1 (November, 2003): 1-62.

¢ European Committee on Crime Problems, Discussion paper on secure preventive detention
[online], 25 December 2012. Available from: http://www.bit.ly/1dMmIEA

* Michael Louis Corrado, “Some notes on preventive detention and psychopathy,” In
Handbook of psychopathy and law, eds. KA. Kiehl et al. (London: Oxford University Press, 2013).

”

10 Rinat Kitai-Sangero, “The limits of preventive detention,” McGeorge Law Review, 40

(2009): 904.

" Nicola Padfield, The sentencing, management and treatment of ‘dangerous’ offenders:

Scoping paper [online], 25 December 2012. Available from: http://www.bit.ly/1jE4rfG
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Dangerousness) L‘fJ‘LILLU’Jﬁﬂ%?ﬂ’e}’]%iyﬁ%Eﬂﬁﬂiﬂﬂgiﬂﬂ{]‘lﬁuﬁﬂgﬂLLG]IGLuEJaGI I BnSnandn
YoauuImLARtININYANEInIsAIUANDITYINTIL (Crime Control) #aAdnamuneves
deeddananlundazyaadouazudardanuazunndnetueenly ' nande Tuneusuves

12 André Vallotton, Dangerousness: A discussion paper [online], 25 December 2012.
Available from: http://www.bit.ly/1IM38JF

" S. Dinitz and J.P. Conrad, “Thinking about dangerous offenders,” Criminal Justice
Abstracts 10, 1 (March, 1978): 100.

14 Nicola Padfield, The sentencing, management and treatment of ‘dangerous’ offenders:

Final report [online], 25 December 2012. Available from: http://www.bit.ly/1eYJY1j
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and Severe Personality Disorder) Jaiflunssrdnnsevvesdnuwazgnseviauiniiy
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”

in Regulating
deviance the redirection of criminalisation and the futures of criminal law, eds. Bernadette McSherry, Alan

Norrie, and Simon Bronitt (Oxford and Portland Oregon: Hart Publishing, 2009), pp. 37-39.

15 Lucia Zedner, “Fixing the future? The pre-emptive turn in criminal justice,

: mmwmaﬁumQﬂiw‘hmmﬁmﬁLﬂuqﬂﬂaﬁumﬁﬂuqﬂﬁaamﬂﬁaaﬁ’uwﬁmzﬁﬁiuﬁaaﬁﬂﬁumm
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" Ibid.

17

Ibid.
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2.1.2.1 nqufuAanaw (Personality Theory)

nquiyadnnin Wunquiniservgrine1ilasudninaain
LuIANAAMIaIneIeans deidunquifieglundunguiuuiininen (Psychological
Theory of Crimes) WuReniunguiniasient (Psychoanalysis) fiden osduszneu
ddyiidenalityanatsznouenvgnnssy eud nla mndnlelinunAdenazdmansenuse
nszvrumssinaulavesyud uashlhAanginssuensgnssuiuluiian’®

agnlsfiony naufuednnnlildvesiannnresenvginssuinain
ussnsedunelddnldddndodnungiueumysdegmauiisingey uidoinawng
Yo90 1 INTIARINYANAMYBIEN T ALRRTIUANANYARaTALY 19y nslsisensy
ngnaugIveIdIRNvsoRaf uAIAN (Antisocial) M3eldniunu (Psychopath or Sociopath)
mM3vnatasnsalunssefuersual s Wusu Geamedivilviyednnmussgnseii
Aufnuaninsanyanaialueadunantafeneiugnisuvideaninuinden nquii
JujsdnmannauaziarsmunumiadlayadnamvesyanaiazieliiAnenvgingsy
Tnewdufnuyadnnmdieriunenginssuresyanaluauian s1an1sAnyAuLANGNg

a v o a w Y A A a ¥ 4 o oA
MIYAFNANITENINENTEYIANNRATUYARasTIUAlngldinTaleinuAdnnn  adnEen
yAraTiiyAdnAnRnUnAuazmuauguasgtlnddnaunseiayanatuansausuUsualy

a v o ay v oA v ag v Ao o Y i o a 2 v
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Au1MIN15 LarAus i uifesniugNiIyAnafand1InuNIRTNNg NA1IRD N
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18 o o a Py} ao s s
NWIVY suuﬁ, wqwﬁawzgnwm: NAaNNII I1UIEY LLazuIEJU’]EJUiSQﬂG] (ﬂ?QLWWNM’IUﬂi: qLum
8w, 2553), w1 40-41, 131-132 uay 138.
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(The Diagnostic and Statistical Manual of Mental Disorders) Ialsmnumnevesnisrosudenulii

“ormssosudmniueimsvesyanaiinfudsaulalls fguidedaudeiudnn lifiauamnse
frdedndrenuomiodinn lifuRnvou laiﬁmmiﬁﬂﬁmau%’aﬁ wagldanmnsniseuianndszaunisainionsgn
adlny yanamaiinasdianueanduedeiagm fnasdmiyanadu vieinazudiilunginsuvesios”

\n3esdietayadnnin Wunismadeuyadnnwsedoaeudoiloundiuhnzuuuiadoves
fMmouniUsuiisuszninyanaiinssiauRauazlilinszsyininuia fegrutu indesdetayadnamiiiled
(Minnesota Multiphase Personality Inventory-MMPI) ﬁi’mqﬂaﬂmwﬁlﬂﬂﬂamamﬂﬂah&Jﬂmimmnmm?ﬁmmﬁ?w
Tsndaifusu msfiyadnamuuumisTanivieyadnamuuudunsiand (extrovertion/introversion) wagnnsgnnnd
Uadu 1Uusiu

19 « @
SRy, N 139-142.
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wiesdiensiamyanadiidnuuefinanldarmindeuinanisnsgiinuiiaty wiem
npsmsfisnzaslumsdiiunisiuyaeatiy saamsmunuiayanafsnaiiiotesiudly
Aamnudemenndanusioly Faaenndesduninsnsauausayanaiiiusunse iy
msmuRuinyanaiiusuaneilemndimmuiiaundnsyadnameseiouss vilsiiuudli
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dotostfudsaliiuandunmefienaifiniu uenaint iefinnsanadddeyaiieatugnserh
auRnTLdusunseRignmuauimNIInIsAURusyaeaTidusun e luvasUsEmA
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2.1.2.2 ngufmslasfiua1ygynssu (Crime Prevention)

nstesiuemginssudunuiaalunisdanisiudymeorvyinssu
TnenmsanvderdnldliorsanssuietusussuniolllfAntugidn Gsenaudanislosiu
a1wenssulindu 3 wuwane lneifisuifesiugluuuvasnistestulsaveniieaunis
ansnsugn’ fail

(1) n’m’]aaﬁuaﬂ%@ﬂﬂiiuiu%uttsn (Primary Crime Prevention)
Junsszydnwugriodmuaanmuesdandeumeinguasdeauiifilenianioissl iiin
91 INTIUTL InefiingusvasdilondnidesdiliiAnownnssunaznisanidumie
o nIsIuR iR uiedlfvmmsairutusdudely” Sdivanssuuuy dun n1stlesty
o1 nsnilagliitnsmisdauinden (Environmental Design) Tagl#35nn5e9q Misjananeg
TiAnnsnseiauinennty wazUsyyisuaunsansiansuarsznanseiatelaedy
nshsewesiionutiu (Neighborhood watch) warnnsdnanensiasiioutinu (citizen patrols)
[looennsransuazAosaendosqualuynry nsUfvRmiivesmiseelunszuiuns
84ﬁﬁiimmmﬁmﬁdawaLﬂuﬂﬁsziwg'€J’Uéy’qmsumwﬂiimﬁiﬁlﬁmﬁﬂmaﬁbﬂﬂ (General Deterrence)

20 . .. . T .
Jorg Kinzig, “Preventive measures for dangerous recidivists,” European Journal of Crime,

Criminal Law and Criminal Justice 5/1 (1997): 31. and Patrick Keyzer, “The international human rights

parameters for the preventive detention of serious sex offenders,” In Dangerous people: Policy, prediction,

and practice (New York: Routledge, 2011), p. 26.

& Steven P. Lab, Crime prevention: Approaches, practices, and evaluations Yth ed. (Ohis:
Anderson Publishing, 2010), pp. 22-30.

2,

? Ibid.



19

waznsuiluseussimdymmedsauideduanvavesevgyinssunienginssudesuy

(Social Preven’tion)23

2) n’m’]aenuawmmw’luwﬁnaaa (Secondary Crime Prevention)
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” Ibid.

* Ibid.
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dnsvihanuiadusiauana nefiansananUsedh aseund anmdn yrdnnin wAnssy wasvinwen1adsnuves

v
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Fensilly

1%
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wazuanE1iugsnluaszaAey

* ax aa a 175 Y I aa ° a &
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= ) A A aa a = o a % a dw ° a
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Yo S oA A a 12 a a
wisn1stiaziiiasaalenldlunsussliunaneUssiamuazlitoyausenounsiansanUsedivaiy
Judunsevesuapauandaiu winan1sidenareduiuansliiiug naansaavinedildainnisussiiudinsesnyn
willouiu wagdeRanaindiiinainmsleisnisiindidesninisniemain
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Statistic Assessment) Inglddoyaarniatoyanivadfumunuszdiumaninanudu
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JUNTIEYIBANNEIUNINTLINAURATEIYARS

(3) nstasiuevgynssuluduiiany (Tertiary Crime Prevention)
Wunislestuesgyinssunasaniiinnisnseyauiniuunas Ineiunisandunisiu

£
=2

AnszvihauRaivedesiuliliyanamaiiunsgyinanuiagdusn 1wy n1sivualneun

€

[

AnsEviAuRaiie bk nsEvihaulaianurIandnsagdedasaimie Ueesiulllv
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e e

AnseyihanuRandulunseyihauRalugdwuudus 913udn (Specific Deterrence) wag

£
= a

NIAUANMIENTEYINAINRA (Incapacitation) WeUasiuidliiinnsnseyianurag1us
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| =~ 26
Tugrananlaviannils

NALIMINAILaE N uiIiAeITesiunseafuevnT IR
Ieinamdnsduaziiulain vguilesiusvginssudunndatunisaansendnldlilgm
o nsaAntuisdodunguivisfiaivayumsldunsmnuaudyanafidusunse
Faduumsnistiesfunouanisnsgsianuiatuduiy wasdofiansandnvusvos
inasmMImuuiyaraidususnedidunsmuauiyanaiilusuaneidesanuansussii
anmanudusunievesnszvhanaiialasmsisnuauiuesideivamionsly
wiesdlomaadfuandisiuin yaeraiuiuldiiernuidesgeiiasnsevhein iiedunses
uazdosfufinuandunseiienaiintu ATeudaiiuin iesnsmuauiyaraidudunse
aonndastuuuAnnistosfuoivginssulutuiiaes Fudunisduiunisiewinmansesh
arwifiatu TnsnisaansaiwasUssiiuyeeaiifiuunliniaenssianufinlagld35n15enan
L9zl nieeddnuseisneada

og1dlsfin 1lesnnnnisussifiuanimanududunsievesyanain
yaratuiarundesiiagnssyifiavioli Wudesnimennsaivierhuienisnsgyiivesyaaa
TuswnerdaduGeshiviuey UsznouduiSmsussdiuvanmanuiusunsovesyanausiayis
fifednin iliAsteldududosnmnindefiowasd efiemainannsusudiudananlsiinfdes
Fetfu Tumaneuszimalafauufniaziniinisseduanmanududunsisvesyana
UszLnnenge ﬁﬁag}uﬂﬁumiﬂimﬁuémﬁu iWouAtlymuargatosritsuesurasds iilely

ogdlsfid msliismeadinnidota esmnifumsusndunginssuvesypaalaseguuiiugu
vosdieyangu (group data) Fslsimnzauuazdululilldfiazannisainginssuvesyanalayananislneifiouldsen
nginssuvesyarangulvgldediegniosusiugt uiiyaratuasiiyadndnvuzuareanidondiuyanasieg i
willouuyaranagulrgynusznisinig

» Whose justice? The social costs of dangerousness [online], 25 December 2012. Available from:

http://www.crimeandjustice.org.uk

% Lab, Crime prevention: Approaches, practices, and evaluations, pp. 174-175.
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anudussannigawaglurauzdeiuiiiannuRanainteefigane

fhognsmAfefidudunsmuunind wu nuideves Frank Urbaniok
Astrid Rossegger Wag Jerome Endrass MiAnw13deginszyhnuindiuiu 9 au annngs
fnsyvhanuRndildidssuusiuasndulnssvhanuiaifsrtumeariomn 533 au Tutszme
aAlmmofuaud saudTudl 1 unsew 1997 Fedufl 31 $uriau 2005 FwansUssiduanin
mnududunrevesyanaseiinnanddn (Menuanuiiuresidegyduiu 22 atu)
WaEISNEDA (The Hare Psychopathy Checklist-Revised (PCL-R) Violence Risk Appraisal Guide
(VRAG) the Static-99 (for the sex offenders of the group) L8 The Forensic Operationalised
Therapy/Risk Evaluation System (FOTRES)) LLamTﬁLﬁudmﬂﬂaﬁguﬁwﬁé'ﬂwmmm@mmﬂ
frasvemafindy uyeraiidudunse Smmdegaiiasnssyherufed wnldfumsudon
(high-risk offender) usinsailunszurunmsefsssuniergrdnfeslasssiyananinaiily
vianildsulneianasuiuiesniymidedrinmangmne™

HANSANYINUTT JInseviauraviaaeiegluveuyien1sideassil

N3eiANRRe1Y 18RI BNNaINlasuNTUaesda lnegnseinAuiin 7 Au NIz
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Audesdensgyiegruluszuuluseninadiignseyimnuiasulnedianauiininy uaz
deanunsausziliukazasianuyanadildudunsiglaluszaudenaiuds nsdiuinsnis
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915 eussT Bnudaiulnedediiiesdruiios elesiunazAuasesiuiansiionannidu
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WRBBYINTITNTLVANUNAPINGTD WU ULIDINUANNINTULaZLTUAINAITNTZIN

“ Vallotton, Dangerousness: A discussion paper, p. 6. and Carol Ronken and Hetty Johnston,

Balancing rights: Arguments for indefinite detention of dangerous sex offenders [online], 25 July 2012.
Available from: http://www.bit.ly/1¢BykrP

® Frank Urbaniok, Astrid Rossegger and Jerome Endrass, “Can high-risk offenders be
reliably identified?,” Swiss Medical Weekly 136 (2006): 761-768.

“ Ibid.

* Ibid.



22

2.1.2.3 wngufnisdasiudeau (Social Defense)

a v o a X ' Y a ¢ a' ¢ a &
V]Q‘Uaﬂ'ﬁ‘{j@\‘iﬂuaﬂﬂlﬂ,ﬂWUUIUGU'NGIU?’WE“{Wﬂm'ﬁi‘@'ﬂ 20 Iﬂﬂ@ﬂ@aw WIUE

(Adolphe Prins)” Mliudn nguaneenLAENSTUIUMSYRTIIIMIND I Tleg uuugILYDe
ndniFesmuiuineunefassauasesssy (Moral Responsibility) SauduuurAnsafuves
gy hianansatiostuarduasesdsasliiuandunnefiAnanmsuszneuevangsu
Idegnaiuszansam iiesainuuidadinanihlugmadonaarinoudasamaseninanisld
VANIRTILIAMUA (determinism) Solandnwedase (Free will) G§QLﬁuﬂWi§1@ﬂizaz§uLLaz
N15anANSURAYBIENTEYIALRAUIINgY Uaselidiaunnagludunielagliddiznis
duasastlaafudsauangnssiauiiniifianmanudusunsiomatiuudesiale siad
arulifivsyAvEnmuassruunmnenagnsrUIuMsgRsssim e luaedudiulddaay
P ssThAnfists wesinsyvhemwAadifist uegnsnn lesawizessBdutisany
A3aRAmITIN 197

Frewnil wiud (Prins) Futtuin Tmguszasdussnsvurumsyfissu
mamzmmiﬁ]ulﬂLﬁaé’umaﬁaaﬁ’ummﬂaamﬁdu%ﬁm ninsaunariedvmesnuludeny
L.muﬁfﬂvLﬁuaﬂwwﬁmvﬁwmmﬂmiﬁmmvauﬁummﬂmﬁsznmvﬁﬂmwé’ﬂmm%’uﬂmﬁau
NAASITUISUTITUREN AL IﬂEJﬂ’]iUiiﬁ’JG)ﬂUi”ﬁ\‘iﬂﬂﬂﬂa’]’mu annsavhlalaenisiasy
LLummaﬂﬂ;mmammmﬂmmaauuwummawaﬂmmsuwmawwﬁaﬁssmﬁaﬁsau
mLﬂwamiaqamwmmLﬂuaumwmawma (The Notion of Dangerous Condition) uaz
m'ﬂmﬁmsLwammﬂaamﬂamlﬂﬁﬂmuﬂuamwmmLUuaumméuamﬂﬂauu FansnIs
Tumﬁﬂmsﬁ’uﬁmvﬁﬁmmﬁmLﬁai’]aqﬁ’ﬂaﬂﬁtﬁmmiﬂsvﬁwmmﬁwﬁufuﬁmmEJU'ivmi U
mmwmmaq ll’W]iﬂ?iﬁ@\‘iﬂULLauU’WUﬂiﬂH’]NﬂiuVﬂﬂ’]’mN@Vlll‘ﬂiwﬁ‘]/lﬁﬂ’lw ASIANSANYY
mmmuamumsummmwmLmauiw smmmimﬂmLas.ﬂmmawmaumﬂunmmmu
mmL‘m‘wqﬂﬂauumﬂﬁﬂgamamwmmL‘Uuaumwag winnsnsevinusuludssndu
ieuszlemilunsAunsesdanudingin’

oy Se019na1léd1 ndnnsdfyuemguinisdetudnuan
Aauasniud (Prins) aguuilugiuvasmandesaniwanuiudunievasynnauas
nsldnmsmsesfuneuinmsnsevihauiin Tnensusngnszvharaiiaillanansaliing
msoanInyuieniluuiuusdldosnaindany welvgnszvinanuiadifaninaudy

* anedn Wiud (Adolphe Prins) Wutihngrneuagiine vy inewmiadey wiasiduenansd
@ounnuanedl Universite Libre de Bruxelles waziaissiuvuauszsiuednIngrangeqnseninesema (The
International Union of Criminal Law) Hauddavediun fe mid@&?ﬂmﬂﬁmiﬂmﬁué’muLmzmﬁ%ﬁmmﬁm’%m
miLLrﬂmﬁmj%ﬂizﬁwmmﬁm%ﬂﬂuﬂismumiqaﬁimmqm@w

> Marc Ancel, Social Defence, 1" ed. (London: Routledge&Kegan Paul, 1965), pp. 10-20, 24, 51.

* Ibid., pp. 46, 52, 54. and Eugene MclLaughlin and John Muncie, The SAGE dictionary of
criminology (London: SAGE Publications, 2001), p. 397.
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SunmeetgavaniliannsovindunnesednuliBnegwosdisrazinamile” wdnnns
fananfeaonndosiuuinsnisauauiyanafiidusunseiidunisaiuquiiyaea
vuituguresmudusunsevesyaeatiy iesnnstssdugnssvharufialudusie
wandlimdiuinduyenafifiuuldugeinaenssyhauiind dnuazauaisgnaiuauiasely
deusslondlumsdunsesasdostfufinudiusiuansunnefionietulueunen el
nguinistlesiudinnisierdunquiddnydnnguinileiihmldaduayuinasnisaugus
yanaidusunsne

2.1.2.4 wgufossausleviiien (Utilitarianism)

ngufessavssleviion vieusslewilon viogvien \Juuufed
TnudRauAEos “nugy” Imamwﬁﬁum’j'} ﬂg‘wmaﬁaamﬂﬁaqﬁwé’ﬂaiiaﬂiﬂmﬁﬁw
R ﬂgmmwﬂfﬂ‘vzLﬂmmmammmammumammummmm (The Greatest Happiness Principle)
Aatu ﬂ;]mmwmmumiwmﬂmawﬁmsmwsﬂamuﬂamuamwamimumuimmummm
Jaufudsivonsuld dnngranefidiusetuinasmmuauiyenaidusunseiniuundnd
snldaifuayuanudnvesay tnemeandenvemguiossousslonitendisd

ndnossoustlovtmuuuiAnvonelsil tuuwsy Jeremy Bentham):
Gumslimnuddgua gy’ ndusdinduanugnies Insiwuisuiiuin dseguie
msnspviwesnud Wuddimueuivusliyudnssimievandsnisnsyiile fo A
wazANUYd FsmsiansanitnsnssihlnasdudsgniesiediedesddsdsUSmnunugs
vierumrtfiArnnmsnssindingm AdednssvudanelmAnmumnd dniuiedudsiiie
Tumanduifu fmavesnisnssvhdudelifnauge dsufeudsfignios iwu mnuaves
nsdriadnsiainmvesyanalayaranieilinasuvesauasuguludsaudiutu dedy
doududeignaesuaziiudeiivonsuls 1Hudu™

WuWsH (Bentham) laduuiAndenaatrenusnldugsungvuneg
Taonndeaiundnessausslesuilen nanfe WWunguunedineliinauguunniigaunyana
UIUNTEA FawiRaranalalavizwasensuungringluvangdnuae Wi n1senidn

* Ibid.

* Lu5il wwuusy (Jeremy Bentham) Judnnguunsuasinudueienidinge Fafunumddaly
nsadeuRnenguesatUsEnis wu mslianudidyunansuaziainmusayana STtaAnsvion iy
sswhaeuazviy naaualisnidnlnulssmsiauay maadnuiimsaineeiinssvivaidasinenevesyaea
wazMsUsEYNAULIARTDS gY (Hume) 983U 13adad (John Priestley) F915 lumnni3e (Cesare Beccaria) Uat laiadoa
(Helvetius) (309 “muaugegannausuausnniign” aufanguiessausslowiden

4 o o PN a & A o v a a ) °
a5ty lawaniu, BAUSug, Auiasen 7 (ngawmwamuas: drinfudumdne desiueum,
2538), wti1 203-213. uazIoema WIyug, Ausvg, iuiasen 6 (nsewmumuas: duinfiuiumInedesudiumg,
2530), %1 99, 102-104.
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aunsaesuienstiuinsnisauguiyaraidusunsglaluwindi wilaeinly dnsuas
s wludinuazsenmevesyaradusosmiimuddguazaslasurnuauases unusslev
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[ ! = < ! 3 - L3 1 1 A < - -
vasyarafanadatieludiulesieuselovivesaudiulvgdentelusosivingauuiay
AN Aty N1smvAudIyarailidudunse duwilingeinagnszsiauiiniaunss
Fuduyrranguiios sANATDIAINUABANBYIEIANEILTINAINNINTNTAIUALGIYARAT
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2.1.2.5 NEHAEINUAIINYBUAIYNYUNIYVDINITAIUANA?

v ° a a & [
WNTENAMURNANUUDUATIY

nuiiieriunuveufengmneveInIsmUANTIgnIEYA LR
Adusuanoduwnaanquiivanldesuneileatiuayumisreufongmneveamsmugus
dnsgimsRndifidnwazdang1y feannsautseenidu 3 wndn TnsudaziuiAnaziitouly
vieveuluansmMuANTIyARaTLAN ey FellseaiBundail

(1) UUIANLTBINTINETIANUABITENTIRNTEINANURALAZER
wunlduazanilungavean1nsLrinAURaYas The Floud Committee

Mé’ﬂmiﬁﬁmmLLmﬁmf‘:l,fmﬁ'aaﬂﬁ%’ﬂai'iﬂ’mLﬁ'smwdwQ’ﬂiw‘h
anuRauariiiuuliugandumdovosnianseiiaiin TnsuuiAniuesii el
yaraagldsumsduiuguinduduians ldfamniieneliifnsunneseddu fudu mssniin
i3 mvesyanalayanaviilagendaiiivsaudnvesyaraduin yarasanariduyanaa
Sunretiafudsiliveudemgua

B A4 a4
LIDNLAYINU.
% John Rawls, A theory of justice, Rev. ed. (Harvard University Press, 1971), p. 26 pnedalu
a5ty Tawaniund, S@Usvan, wih 220.

> J Floud and W Young, Dangerousness and criminal justice (London: Heinemann, 1981)

cited in Andrew Ashworth, “Criminal law, human rights and preventative justice,” in Regulating deviance the
redirection of criminalisation and the futures of criminal law, eds. Bernadette McSherry, Alan Norrie, and
Simon Bronitt (Oxford and Portland Oregon: Hart Publishing, 2009), p. 103. and Jessica Black, “Is the
preventive detention of dangerous offenders justifiable?,” Journal of Applied Security Research 6 (2011): 321.
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9¢13l3A7 Tumendudu drdinisiigaduazdndundiinyunnatiu
Insgyihnmssududunsglaensnseyirnuinegiiiewss liinasdunsdfmaiiffinine
Anauatinvyaraturiansdificalidfinnweniulnyliwnyaratuissnnyaratuiuy
Aflauiinunfiniede dendioldinnsdaenanidumsindndeduiivguinyaratuduluiand
Usmannaauniesinandieiu wariodudiiveudmemanaiiazdnassrnudessvedunsie
no1aintuluswianmienisaruauiiyarafilludunsesenaiieundesdunsesiies

I3 = = & AV v U a ' T v 38

anduwiteowgnssudsduuaanlasunmsdutivgiuinlidnnuniie

(2) wUIAALTDIDUNTIBBENNTALIU (vivid danger) Y83 Bottoms
wae Brownsword

woulssl Jenvieud (Anthony Bottoms)  wazlsiand usadalise

(Roger BrOWHSWOI’d vLWUquJﬂG]“U@EJﬂL’JWEJ@Qﬂﬁﬂﬂ??ﬂl@ﬂﬂﬂ?ﬂiﬂﬁ@ﬂﬂ'ﬁﬂllﬂi'e]\‘iﬂﬁ/lﬁsﬂ@ﬂ
‘qﬂﬂa‘wmalmummnsmumvmaumﬂmﬂ%am%amﬂﬂaau (Competmg rlght) (5]’]&]‘1/]5]‘13}{]61]@\‘1

CY fa . kK L2 7 = 6’5 < | LY}
l5tlan aesiu (Dworkin) wldlunislaudmguiusn lnevisaesauiiuil Msauaus
yarafidudunsetuszgeumenguunglunsdiniinisiiansaudiinyanatuiansliiug

I [y I Y + A a | Y a o I 1% | A 39
ANULUUDUATIERETALAY  (vivid danger) Vl'i]3ﬂaiﬁmﬂi’]u@iqﬁlaﬁl’]ﬂiqﬁll’ﬁﬂLLﬂuﬂﬂﬁau

* Ibid.

woulsil donviend (Anthony  Bottoms) tdusnans1anssauevey1Ineadi Cambridge
University  waanum1aisinmisveswnsinifeatosiunisdidunuvesnssuiunsyiisssumiseign lnsianznnsly
wnsmsdufugnsevhanuiiausnannsasinedignluSeusuiied unadenlunsinuirulasniovesdany
dwsw esnneuiivnazaduenansdasuluimine ds wiesdudmihfiguusengdnasddnifdeaiuns
ﬂﬁﬁﬁmu’iuﬂizmumsqaﬁiium@mfyﬁmdau

* T5wes usndaiide (Roger Brownsword) LUumamﬁmsamuﬂawmw ng s College
Unlver5|ty of Sheffield wag Singapore Management University umaam’nﬂmswlmur\'ﬁmwuwma’lmju Togany
Lsaqmmmuawwamﬂﬂa u,amgwmanummmmmmmwsnmiu,aumwh‘laﬂuammﬁwuu

* o ¢ sa . I ¢ v A v av v ' g
151ad aosAu (Dworkin) (Uufans1a1sdaunguuieytewsiuntasunisengasindu
HigImysesdAuTguasngrunesgessuyy BwwiAnuazuisgnguuneiusnglurnudsuveaniinldsunis
91duaziidvsnanawinndirmanilaeili uiwnAnzomananuladndiunie
wwIRnveIRRsY (Dworkin) 1Wiwi1 AnSvesyaramsiasunisiansn wihinisazdindvdnaiitu
engliiAnusylevdsedinudiuriuuinndi dady meidfininwdmualneinszianuiealaedinguszashiiie
Yoarudanndadudsiligndeiissnnnisnsgyidutiudmanssnudednszianuiiniidesgninindnsuaziasnim
diedngUszasdlunisunlesduasesdsny
' 2o o % P Ay % A A A Y % a a =i
2819137 nannsdsnanidesniiu 2 Usems naifie Wealieadesiunisduasesdnsvesynmal
a1aldfuAnunsEnunssiiounnsldavsuesunnadu (competing right) Mialaiigitosiunisgaydeyssloyives
dsaw (loss of social utility)

a ) gy < ' '3 ¢ as
wuIAALSIUATI8NTALIUIBITaNBNEd (Bottoms)  way UF19UALISA (Brownsword)
Usznaumendnnsdfy 3 Uszns laun
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(3) wuRAVaY Ashworth wag Von Hirsch

Loun3s uawAdM (Andrew Ashworth) wazkaunsi vou 1w
(Andrew Von Hirsch)  thdesniiuvemdnanulddndrulubesnisdunsesnnugade
Usglewivasdenuainsiu (loss of sodal utility) mamgufjvesnasiu (Oworkin) ilglunisesune
wanuAnuesny Tngfsasaiiudn Andvesdnssiarufintuazgnazidinldlunsdi
anudemeiasdatudsamnlifimssuiunisfnanieusdeiuidamnsaiilinmsandn
Andrtuaranuiaemanasdudsiiveudengranouaziana

(1) ANUSBLTA (seriousness) Na177D MR IALALTEAUTBISUATIETB1AATURA I
nsdltue Wunsainiieuse
(2) Yaduneniunan (Temporality) Feuuslasn 2 Usens fie
a o A a X A ' a o & o
® AudvBININSEYTIRNARATY (frequency) nanfe nmeludissvegnarfinyuaiy I
AsAIAvIngINTiansnseyinilusunseundeeiiasde way

o

o muswiou Indavils vesdunsietu (immediacy) namiite msnsyriidudunsedy
Indesiintuunndeaifioda
(3) Armutiuau (Certainty) namte wlladiedlad yaraduasnsgyimsiidusuneatiedils
Aavunell

* AE Bottoms and R Brownsword, “The dangerousness debate after the Floud report,”
British Journal of Criminology 22 (1982): 229. cited in Andrew Ashworth, “Criminal law, human rights and

3

preventative justice,” in Regulating deviance the redirection of criminalisation and the futures of criminal law

eds. Bernadette McSherry, Alan Norrie, and Simon Bronitt (Oxford and Portland Oregon: Hart Publishing,
2009), p. 103.

"y Black, “Is the preventive detention of dangerous offenders justifiable?,”: 322-323.

* woungd ueuAS (Andrew Ashworth) umansasdsnungrnevessingy wazidugussens
WY TING WATNTLUIUNTYATTINN IR BAUTYEY wasngraneegiluvaieunine sy wenani wduae
msaiunisUsesmuameiivineisainisasing (The Sentencing Advisory Panel) wagdlduddaluauideoiieniu
ﬂizmumiqﬁﬁﬁumﬂmiyﬂul,%d{]aﬂﬁ’u (Preventive Justice Project) ﬁﬂwma%yu

* wounyd Wou 185% (Andrew Von Hirsch) Lﬂumamwmiée’fmﬂgumaawaﬂnuazﬁaﬂ%’myﬁﬁ
U‘wumﬁﬁﬁ’zyLLazﬁa‘aut,r“'iwﬁmﬁ’uwamu’iﬁﬂuﬁmLLuaﬁmmﬂgmﬂﬂmzywawmawﬁmmé’a Tnewaelafuudads
Jugduenisaudnguiinsadnumieig andueiwy1ing) uminerdeieuuing (Cambridge University) wag
WNIMENSEunsIsTEn (University of Frankfurt) siudeuresilngdiuannazifisitostusnfnigoinisuiufuney
wumsnsgianuiadensaddnegnssianufinfioguuiuguremdnuiinnalfdndiuniuanuieussves
AuRn Tty

" R. Dworkin, Taking rights seriously (London: Duckworth, 1977), p. 200. cited in Andrew
Ashworth, “Criminal law, human rights and preventative justice,” in Regulating deviance the redirection of
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(Periodic review)
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Available from: http://criminologyresearchcouncil.gov.au/reports/200405-03.pdf

2 John Howard, Dangerous offender legislation around the world [online], 27 June 2012.
Available from: http://www.johnhoward.ab.ca/pub/C20.htm




93

981337 Aagegaveteeanside (High Court) laflddndulaeidaadnaunn
lumf Kable v Directof of Public Prosecutions (NSW) Tud a.¢. 1996 91 ﬂgwmamﬁ
$1uamanuauiyanalayaraviilagianizlanzas mwé’qmﬂﬁqﬂﬂaﬁ?ﬂé’%’ulwwaﬁ’mﬂ
ATUAIULAD L?;Juwﬁ’zgiﬁaﬁﬁfjfgmm’]mauﬁfga%gﬁismHﬁg (Commonwealth Constitution)
Tyioraldteduls™

[ 1

Al 56199 TulssinAeansasTNUAEULLINIINITEBNNYNUNY

9 <9
v Y o

Tudesiifunsmuauiignssshanuiaifanmanumdusunsedunisily lddite
anzyanalayaranis lasiiuainigaiuduaus Tud a.a. 2003 (Dangerous  Prisoners
(Sexual Offenders) Act 2003) LaLisu eeaLnslae (Western Australia: Dangerous Sexual
Offenders Act 2006) uag duansiad Tud a.a. 2006 (Crimes (Serious Sex Offenders) Act
2006) w15 poawnsias Tul A.A. 2007 (South Australia) waz Ianeiis Tul a.a. 2009

(Serious Sex Offenders (Detention and Supervision) Act 2009)™"

4.3.2 wannaginsaIuAuAIyARafiludunsemungngossnsay

1msNsmuRuiIyARaTiiusuns e mungnseeansIAe (Sgriuduaus)
ﬁﬁgzﬁﬁlﬂuﬂgumaﬁﬂiﬂwﬁLﬁué’umw (ﬁﬂiw‘hmmﬁmﬁmﬁ’umm A.A. 2003 (Dangerous
Prisoners (Sexual Offenders) Act 2003) @silanszdrfayieafuniseueugnseyianuin
Rerfumailssulneiinnasuiiuudinazdsagldsunsdenin uidinsuandliiiugs
Aududunsiesodny ﬁﬂ’)’mLgﬂﬂgﬂﬁﬂzﬂizﬁ’]ﬂ’nmaﬂw}ﬂLWﬁ%’]EJLLN%’]SﬂI’ﬂUL%@UﬁW
solulaglififmmuanan ilefunsosdinuuazutlaftuydnsevhanufafiidnumedinann™
Tnedonsgeanazidugduvesomagauriasgliiiddsaunuingnszyihnuiafefumeaid
dnvnzdusunmefandnisiuaslitoulvdesmsussiiuanimarudusunsisves
dnszvianuiinlagangnssunsiansanyssiiugnssyianuiafsaduimaiisidnvas
$18u53 (The Serious Sexual Offenders Review Committee) uadnunngiannzifouiy
Ademnapudnnvmaniaungrung”

mewmninsldunsnismivauiiyaraillusunsenunguineesainsiaey
funUyafAvesngruneineitesegratgdiu fideudediuunasuieneasidenain1sieiu
Tunsniseenluusziiumie wWelminmnudaau Al

“Ibid., p. 10.

2 Ibid. and Bernadette McSherry, Preventive detention of sex offenders: Recent trends

[online], 27 June 2012. Available from: http://www.law.monash.edu.au/centres/indexhtmlrmhl/docs/p-bmcs-vic-legal-
aid.pdf

28 Dangerous Prisoners (Sexual Offenders) Act 2003 Section 3

2 Dangerous Prisoners (Sexual Offenders) Act 2003 Section 13
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= Dangerous Prisoners (Sexual Offenders) Act 2003 Section 26, Section 27

28 Dangerous Prisoners (Sexual Offenders) Act 2003 Section 28

2 Dangerous Prisoners (Sexual Offenders) Act 2003 Section 29

0 McSherry, Keyzer and Freiberg, Preventive Detention for ‘Dangerous’ Offenders in
Australia: A Critical Analysis and Proposals for Policy Development, p. 34.

#l Dangerous Prisoners (Sexual Offenders) Act 2003 Section 30
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22 Ronken and Johnston, Balancing rights: Arcuments for indefinite detention of dangerous

sex offenders, p. 1.

? McSherry, Keyzer and Freiberg, Preventive detention for ‘dangerous’ offenders in

Australia: A critical analysis and proposals for policy development, pp. 10, 38-41.
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* Ibid.
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Ibid.
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4 McSherry, Keyzer and Freiberg, Preventive detention for ‘dangerous’ offenders in

Australia: A critical analysis and proposals for policy development, pp. 75-90.

2 CR. Williams, Coping with the highly dangerous: Issues of principle raised by preventive detention
[online], 27 June 2012. Available from: http://www.aic.gov.au/media_library/publications/proceedings/19/williams.pdf
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20 Douglas, “Post-sentence preventive detention: Dangerous and risky,”: 854-873.

2 Keyzer, “The international human rights parameters for the preventive detention of

serious sex offenders,” In Dangerous people: Policy, prediction, and practice, p. 35.
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g McSherry, Keyzer and Freiberg, Preventive detention for ‘dangerous’ offenders in

Australia: A critical analysis and proposals for policy development, p. 42.

® Roxanne Lieb, Washington’s sexually violent predator law: Legislative history and

comparisons with other states [online], 9 January 2013. Available from: http://www.wa.gov/wsipp
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Ibid., p. 10.

® Adam Klein and Benjamin Wittes, “Preventive detention in American theory and
practice,” Harvard National Security Journal 2 (2011): 164-169.

“ Ibid.
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** Criminal Procedure Code 2010 (No. 15 of 2010) Section 304 (3)
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- Douglas, “Post-sentence preventive detention: Dangerous and risky,”: 854-873.

> McSherry, Keyzer and Freiberg, Preventive Detention for ‘Dangerous’ Offenders in

Australia: A Critical Analysis and Proposals for Policy Development, 2006, p. 33-34.

0 Ronken and Johnston, Balancing rights: Arsuments for indefinite detention of dangerous

sex offenders, pp. 7-9.

o McSherry, Preventive detention of sex offenders: Recent trends, pp. 3-5
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! Judgment of 4 May 2011 [online], 14 August 2012. Available from:
http://www.bundesverfassungsgericht.de/pressemitteilungen/bvg 11-031 en.html.

8 Human Rights Committee, Communication No. 1629/2007
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