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# # 5586020634 : MAJOR LAWS
KEYWORDS: REDUCE WEIGHT / SLIMMING CENTER / BEAUTY PARLORS

LADAWADEE PATTANAPRASITH: LEGAL MEASURES TO PROTECT CONSUMER RIGHTS
REGARDING BEAUTY PARLOR AND SLIMMING SERVICE CENTER IN THAILAND. ADVISOR: ASST.
PROF. CHAYANTI GREIGARN, CO-ADVISOR: ASSOC. PROF. PAITOON KONGSOMBOON, 387 pp.

Many beauty parlors and slimming service centers operating widely in Thailand use
medical devices and facilities to the consumers’ bodies. It may be hazardous to their health. The
service contracts are also deemed unfair to the consumers. This thesis intends to find proper control
measures and remedies to protect the consumer rights.

The study finds that, in order to operate such business, it only requires a license from a
local government according to ministerial regulations issued by the Ministry of Public Health who
only regulates the hygiene standards. Regarding the terms of service contract, such as the consumers
are not allowed to request a refund of service fee under any circumstances or the operators will not
be responsible to damage under any circumstances, such contract terms are unfair and the
consumers are not protected under law on the consumer protection on contract unless the issue is
brought before the court. Besides, the nature of service that requires medical devices or other
facilities may be hazardous to health. It can be deemed as a wrongful act, cannot be corrected in a

timely manner, and causes inconvenience to the consumers.

Upon studying foreign laws, it is found that in order to control business standard, it
requires the operators and the service providers to obtain a license. For the operators, there is a
system to screen the consumers and control the provision of information. There is also a mechanism
to control the contracts that request advance payment by requiring that the contracts be made in
writing and contain specific clauses regarding the length of contract, the renewal, the limitation and
extension of time, including rights to terminate the contract and fee refund. In the event it may
cause damage to the consumers, the operators are required to provide security and insurance against

such damage as well.

The author proposes that ministerial rules be issued according to the Public Health Act
B.E. 2535 (A.D.1992) specifically to control the standard of this business. The operators must obtain a
license and they are eligible only if they have completed training sessions and successfully passed
the examination provided by the state. The consumer screening and provision of information should
be regulated. The Committee on Contracts of the Office of the Consumer Protection Board should
provide the beauty parlors and slimming service centers to be a controlled business. They shall
especially stipulate the consumer rights on the advance payment and fee refunds upon termination
of contract. It should also require the operators to provide security or insurance as a remedy to the

consumers for the damage that may later arise in a timely manner.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature

Co-Advisor's Signature
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Aae19918 33 U 97uu 11,000 518 wuienyuliiauiaglasutuieutosnitgenyy
wiaf fevar 15 wiuntaifuazaniaednazgnussidivindugiinnuaiuise lad
Fodnd uazaaanimyuanaivinasssum 'nm?lu’mﬂﬂaﬁ’ﬂﬂﬁﬂﬂﬂsamﬁ%ﬁ’;amﬁawgu
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> uudisn BAusIIN wazusuNs a1nlUseasy 1550098 1ANYLANA, "UIANTTUAUAGUAINAIINN UL
yagnaw," (nerinususayanumndage augmdvemansuasn1siayd uninendusssumans,2551), 2.
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NToyauIzy1nNIVeINTUNITUNATEINTENTIIWMIALNG ) LRoUTUIIAY
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(n) Lifestyle Trends
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P Soafieniu, wih 10,

1 California Legislature, The Civil Code of The State of California[Online], 3 October 2013.
Available from: http://\eginfo.legislature.ca.gov/

" The Civil Code of The State of California, Section 1694.5(a)

° Nevada Statutes NRS 598.9415, #13fislu wans daimasnyde, “Uyminguunsludyglfuznisves
danuesniasme@aiud),” (Gverdnusifmansumdudin anzdfrans sinInedusssenans, 2554), win 34.
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http://wvvw‘ojago‘th/neWZO11/document/Lists/Z/Attachments/245/aﬁluaugicﬁpdf, w111

s South Carolina Code of Laws 2012 Physical Fitness Services Act 2012, Section 44-79-20
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(7.) WuerensratgyresientgIndunsanimdnguly
fedasineinant insesuransoduiesiuliiuniensedulssarmnionanuiieo dali
AMUTIU UAZNITOUNMIBUNToU wHuwzlinuFau

(8. MImTudnagnsvasn1saIvANvnlienagnnsudlag
AUsznounInelauseaialsuundl

2.) M3Uawmedaya
(1) fuszneumsvgdesnandluiusesnmeluaniuuseneunis

(2.) fusEnaUNITAZAR BTN TaYaN AU INAADINTS
Inedeyainlideadunnuasgndouazlusdla

(3.) fusznaunsazAesdaliduruiufgiuteyavauUnYel
HansdusLazuInsAIvANnlnlagUsEnaunsazAeaLdladdeyatugnieuaslussla

(4.) gusznaumsaesviliuiladnnisduasiunisvienvue
LlsvinbiAaanudlaiianseduanudiadiundndusmvseusnisiniiauslneguus

(5.) gUsznounsIzAeIdnvvoyalugunuuve LU UNT
wilsdoiaudniiieasuansvesuilaafiieadesiunisvendndusivazuinissiuviauleuny
NsAuRUYetABnazdoanslumurtlanauluanunvesusenauns

[
[y

(6.) HUsENRUMTITABIINA LWVt TENIa s U URTLYAY
AuslaaLiledinnsiesve

(7.) dusznaunsazaeslitoyamariideduslaa

N anwMrveINdndugiuazuTn1TAIUANINTn LAY
azLdun
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9. ANwUzURIdY ML UUNDTUNITTUUTEAY

A. AsianTsvesuslaalunisiagyilingndueiuazns
Tusmsantminivssauanudnsa

1 taudeyandndusiuaznisliuinisarvauiinidn
naenaudNSHUsLnANLlaTy

A.NTULNATDNRNIN
1.) nsunbudadaauseu

(1) Mmsfeassulupsusniesgnuiluseninegusenaunsiv
Juslaauazudsainiumninluazdedossauronmenssunisnsdeasounisunatvin

(2) n3¥eusvuazdelinsandsludequdguaguilanid
ghwtumsunlalgmdedesssunareaviduanisindenagaasliiuguslan

(3. dusznaunsaesyi liuiladnduilaeaiunsanazidnga
LNETNAIVBWINUA

(4.) fUsENEUNITABILAINTTTBASEULEUSINANTIUNAYINTS
Feasguveanely 14 Tuluudiuniinnsieasey

(5.) doyaneaiunszuauntsuiludedosseuazdenanlaiiu
Tugn1udsenaun1snnuiansounien159198unasnuIvestayatiednu  Weight

Management Council Australia Ltd. ez Weight Management Code of Practice

(6.) fnnelu 14 Jutuanfuiiinsiensouveuilaad
Lildsunsnevausswesisznoumsusenisinavlavienisudlafivnausgndndiuse
ANENTTUNTT (Board of Council) lunsunludaymdefinngusenaunisilseeziian 30 Tu
Tumssdiunsmunsindudeseseulunsaindnsdnaulediliuiueulasuslan

3. UNasINY

LY

lunsaliinsasidinUseanaisuund aaenssuniseImuuaunadiny
way/vMIelunszyinnisiaelaesanis

(1.) M5 leyansonaulawun
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(2) Widayatierdundndusiuazuinisaiuaudininfaggn
U5uUgs nennau visewnlalmdiladng

(3.) 9BNALABUNIDANNNNL

(4.) mnguszneunslllasniiunisuilungluszegiaiinmun
11 pauznssunisenvseiumsiluaundnvesiuszneunmsdmsussesnaifinmunliniess
gndueenanmsiluaundn

(5.) uonand nsdiinisazfinUszaaisuuwufuiRowdunauiain
ns¥eessuveausinandinnenIsuNIsANENTINNTENIMVUAUNAN YAtB LU

A a as a wva a o
- nsniinisazidinUszanalsujuaniy 3 ass meluszesiian
6 AU ANNTNALLASUNTIRDLADUIINAULNTTUNISHALADITITEAISTITULTONINUIU 100
foaans

aaa a ad a va &
- nsaninIsazlnUszunatoujUatuasmalunielussesiia
& o = & ' @ A v a A a1 v
aumsutiuaInAITiauATILIn iinaziduiesiosseulninienisnliausevaldideien
Yyuaula auntnazlasunidsdoifouaisnasiiazAnitnszAsssutdendnulu 1000
AoAANS

- nsannIsazlnUszanatsujUatunsmelunielusseziia
anudeutiuainnisifieunssfiaes Juszneunisenagniziunsiuaundnvsesnagnivesn

Y vy

nMaduaundn Meliuegiunafidiavennznssunis

(6.) Tunsdlfiaundngniussnainainay aundnazdeniiseay
wansfensufRaudedinauduasesiuilaauazamiignss funsiduandndaasavie
n1sgnduesnainnisiluaundnavdedduansanrugnisiluannnlaedsUiausenialy
anuiivingsRaveny

wan31NeAUTENIaI5U URYea Weight Management Code of
Practice ¥esuadg Victoria Aifmunuuamislunsmunuguanisszneugsialagnisaunm
grumslideyanazmslavanieafussiaguduinsemuguimidniug Sduumndunis
fvuavideruaunsTideyanaznislavaiieaiunsuszneugsiaaniuseniidsnenie
Apiuafislisuuuunagnsnanimmaialunslideyavesfunuievesiuszneunisregnin
TngodeiBnisiindneadstu wu nswersrunadugnéiuagyaanltutilag nduditelite
ABSAUINIT FeauAsAnwIUsEaadsu UAtunsmuaunsiideyauaznislavavesuasy
Fsteluil
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1. Fair Trading (Fitness Industry Code of Practice) Regulations
o . ! o 4
2010 ¥291a33 Western Australia Na13AD

(1) fliusnisadetildnagnslunisvennelfinaunasiu

49919 JUNIU vIanseinIsiiuanals ieldindyyriugnatuaraznesnniunis
muaumieliuuladmdnauvesgliuinisaelidiunisdng

(2) flusnsvzdeshiliywiugniriunisiavanyiavseviili
Wladan3enisudedonaaselagigliuinisiinduianseinlimdilainwazazdas
Asunsmanasielikdladmdnawesliusnisasliduiiunisdenan

(3) Wliusnisazsesliszyinuinisnseauinamniediule
drunflsvesauBnamiliidedldinenieansian mnusniaseaugnamiulagniiy
Funuiulusadinanudnseannuninvioslunaligndiianissuuinisiag

@ HliusnisavdedliideyaiifisanaungnAiieafy
n1struinisivelignanfideyauseneunisdndulalunisiinsuuinis wagvinlvuuladn
msdaasunsvieieaiunshiuinsduasa gndes uazdaau wazlinelminanuaands
Mo a A [y v o a § v P ~ A o v v a A& =
Plufuasdlunanaglasuainnistnsuusnis luldnsiseuiisunyinlimdnlaiansauwia
Aeafuuinisiidalaegliuinissedu lwanavianieribidilanaferduaildanelunis
usnisuazdnliddnunvasnguineiidwiulvgnalavininsivaey

2. Fair Trading (Fitness Industry) Code of Practice 2009 ¥®4
Australian Capital Territory nanfe

nsivuansemuANNsdeyauazn1slavan lagnanuaiiainy
AAeAFaiuUTERIaIsUURluYe 1. uiaslsieaziduniiiudiy fail

(1) Bugenlignasidduaundnnsivaevaniunlaglidews
GHATTR

)

(2) Inlvididnuveangmneidmsulignanlae

* Western Australia Fair Trading (Fitness Industry Code of Practice) Regulations 2010, Clause
11 - 12 Sy wans Redmasayde, “Oymngruneludygnlduinmsvasaanusenddeme@awg),” Grendnus
AReansumTudin ausdirans 1 INedusIsuFnans,2554), w1 50-51.

> Australian Capital Territory Fair Trading (Fitness Industry Code of Practice 2009), Cluase 6 ©19819lu
ums Aedmasyde, “Uamnguaneludygliuinisvessaiueentidenie@awe),” v 51.
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(3) glusnsazdewiliudladminnuiiesesssuuaz dugind
Anugergludndnagldldisnsueaundnamilidvinyas

3. UseinAansgaiam

ludseweanigowsniinisimuandninadilunisaiuaugwanisusenay
g3fanIuUINIsANalusuin g Asal Ul

3.1 naninauainlglunisaruanaaiuUsznaunisuas §lEuIn1nas
nsliusng

1. uaig California
(Consumer Guide to Barbering and Cosmetology Services, The
Barbering and Cosmetology Act)

1in1599n Consumer Guide to Barbering and Cosmetology Services’
%ﬂaaﬂiﬂaﬂiuﬁﬂmiﬁgﬁiﬂﬂ Department of Consumer Affairs - State of California (DCA)
idieundesuazdunsesifuslnavesasundiedide Tnonsufansiuslaavie DCA azels
fuslaaldizouiitnislostumiesanndusznounmsilifiadesssuuassznouianisilyl
wngay uenanisssuntasuilanuindusenevgsiniidnginssumsudsiuilindu
sssuvidennfuitRnuiliilueygn’

nsuAamsfuslaavde DCA Suihilunisesnlusygnalunisuszney
gafavaneUssams T UsenouTndnunns fuauwnd §¥umen Paetuas Peoune
grusud Inefuunauautituiuagssuresauansalunseygasudmsiaaey
vosoussunarn1slusziiousiegaielay  Consumer Guide to Barbering and
Cosmetology Services léfﬁmuﬂﬁwé’ﬂLﬂmsﬁmmgwma The Barbering and Cosmetology
Act” tiomuaugsiaruaalifnasgu deil

(1) AeEATUNTT (Board of Barbering and Cosmetology) 2wl
i a =% a a o 9
IUQHQJJ’]G}LLﬂaﬂqucUiﬂ']iﬂ'JqllQ"Illaﬁ\iLU@Uiﬂqiiﬂﬂﬁﬂqiﬂ'J‘U@uaﬂqWLLagﬂj’]ﬂJUa@@ﬂﬂ

° I‘Ui(ﬂ@mﬂwu’m, Consumer Guide to Barbering and Cosmetology Services 111 258.

" Board of Barbering and Cosmetology, Consumer Guide to Barbering and Cosmetology
Services[oaulaill, 15 July 2013. wndafian: http://www.dca.ca.gov/publications/barbercosmo_guide.shtml

° 1UsngnANLIN, The Barbering and Cosmetology Act win 241.

’ Barbering and Cosmetology Act Revised 2013, Section 980
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() uleureigrfuuinsgiuguaInLazaIulaendeazgnia
a ' v 1) Y v Y a Y v P 10
Uszmaluusnadiudeusugniuasimngldusnisieweazfosandaglifitouly

(3) nsnessnazgUURnuiuadesiilueygyiniieeanlilagy
. 11 P a LY 1
AMENIINATS (Board of Barbering and Cosmetology) ™ lneiisiuazidensmaliil

) {lusnisfiliuinisquaiianaznisldiadosileqd
nszualwihunfuslaalasdoniualitieasdeddsunseugnlviuimsnnameznssunsi
(Board of Barbering and Cosmetology) Ingilyiusnisdessiunseusunangnskagnisin
UfRmuieEnunmeaeurstelsunas U fiRnusuudalusisstmuals’

2) gliusnsnlasulueygnynasedeinseimunguaned
Neafuaulaendelarauanivenaglvauiesiudeguslaa

3) giiusnmisulasuluayginanunsaliuinisisamsvouiun
nsUSMsNaUlASUoU NI

4) dauﬁ%L‘%;ﬂﬁﬁﬂﬁ{ﬂﬁu‘%mi%lﬁ%gaas;iwLﬁmwau,ﬂ'
Qﬂﬁ’]é’wmm%aé’mé
5) lun1s9nRfealsiadfiuand19910n15IA NG00
ﬂ’mﬁ’]asmﬁuwﬁﬂ%‘%@ﬁﬁ%’ﬂﬁu’jﬂﬁamiwaﬂwﬁw (Facial packs) n1sviAudzeIAlUREIOE4
agwﬁﬂL“flum'iﬁﬂmmazmmasmdwszﬁugsqmw,l,azmeaa‘ﬁaﬁmaLLazﬁlqﬂﬁuaaﬂiU 1y
s’ﬂﬁu’%mﬁ%’mﬁaé”mmsmﬁéfaaLﬁuﬁﬁﬁ%aummm Board of Barbering and Cosmetology
uag maaﬂgummmﬂgmﬂsimmmia%wammsmmmumwuwuuua@mmu Fan1susnng
im6]mJm3mewawuwmwmmmﬂmWuuuammaqﬂsvmﬂmamﬂgumﬁmqmiLmeEJ

v O o= < o [ ' a ado v 4 Y a

aaudaduainudnluegregandrdedigliuinisgua
AanssueIfliuinissesdiunisinevsuuluegrafuasiiluouginuaznouiisedn
Tusn1sAena wasnsgliusnisuasdliusnisasiagyimuduusimail laun

d' Y a = (% a
- aaunuTaveIlTUTNsNTanalalun1sTuuIng
Uuavapunuielfuusnisiienelikasloglstrsmilninanugenlunsdisuuinis

0 Barbering and Cosmetology Act Revised 2013, Section 965
" lbid.
i Barbering and Cosmetology Act Revised 2013, Section 913
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- gaunutiANNURBULUAIIinT UMDY
AldusnislundayszevaaanssuIunIshazianag1alstig Loy venUa1uuiaseves
AlguINslugeseEIaAe RIS uUINISTRNY

- WiAUsnwserldusnisedanequilusemnudyy
Tuns=zuruN15Y99n1519U5N1T Teean1zed1989UTeAul09ANUa0n e JUASIEWAY
ReulvlngfionatinudesmniuaInnIsnaznsuusnIg

- gliusnsaesaeuaufeiauaigldusnisly
agl Ingianzdseiansldensing

a =<

FusnIsAIsAUAUDINAn SNz ld ey

=8

-
1 IS5 I ! ZQ £ A 1 IS v Y
aouauInaziinisnanarsiailagneumnimidinield ninfinuasdedesvogionans
ALULUIYRINER
A Y a a = oAy
- lunsalngldusnasifneinislagyuusaninig

Y a  al ] Y a 1% o & v Yo [ R V1
Tusnshslueugeiulaesuiell mndududeslasunisshulumensunndnlvanesy
ansusarszevlasudunseline

6) nsliuinisfeinieansedundmiiosoliih Tuuasy
CaliforniatufufiRnsmaummeiflueygnviiuiiamnsolfiafesdosinanlunisnsedu
waznanSsvesnduiilaiieauamenduile destunadeuvendeade nsvdunsivaden
voslafinnFaifiongUarasdtule dalsiuinisiunuey draesuas haihnutuerald
iwsesileliiihiaaelviesuvielatuunsndudhgluniildurmnayarailsitisrfunisumme
fanamarldiatesdeilaedreivilinisuuss funanduislasieuadionduns
penfdinenuuegiasvioiioannievia "waglay 1iloanvuinvesseuloInionts
Gﬁ’wLﬁumiﬂé’ws]ﬁuﬁuﬁaLi‘]uﬁaﬂﬁﬂaamﬁsLLazLﬁumsuaaﬂa’N AIUNITNINTUVDIEITNIU
913uazeN (The Food and Drug Administration; FDA) saustadeansedulyiiienae
Fusseliuagliuinisldmniinisldegnslimngan iesanmsnseduliihunnninndse
Aéusmsiidulsauzise wla uazmstheiiAerfunsivaiouveslaiin authuy agsili
nssnwlsansnanIngadle

Faduugrmsiinsmugunsldieiesnszdulninassdodiuinig
meauseiinseTdlagmidisaulasnde wagldoygnlvgiilueugmves Board of
Barbering and Cosmetology T%Lﬂ%qﬁalw%‘[,mﬂ@iaﬁmﬁfwawﬂ%’ﬁmi WnlduINIsHLse
RAeriuialavidedimsilslanglilusane Yuusesldsueugnnanuwmdreulduing

wiseansziundmiledeliih (Electronic Muscle Stimulator : EMS) {Wuesesiietnendssulniliy
HUAIITNMEHULRLIIY uluU1e Wensdudaduquaziiuamsuasnsvanisivesndiuile
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v

wanaNtua mniiansaingldusnisldaunglanseluldsuanuiianela

luvimsilasuluteswiumsiossouludanifntutuiuguiiinig 3ans viednvesiu
FanAsouseudinannsadnduludsildednnaiuarglduinisenalasunistise duau
warldsunisuilelunisuinislaghifialdanemuvielunsdifilasuuvinduainnmssuuing

£
=

lnegilluaugalaqliuSnuludsifaduiugaiiunisiazidnvessiu a1g5uvee1nis
< vy - Yo A o oA = 1 = o & v &
vinlduuagligigivgqiveliddudunidunarmsenuunndminiinudnduuadf
o a oA 1Y Yo . & v a
mLuumiaﬂLia\‘li’l’siamﬂﬂﬂﬂu Board of Barbering and Cosmetology I479389L58U
nsaiinuigliusnisnsgiimslagdudunmsdfludeimusauaendevessgrsenseil

nsvasnalauselavandalouanuduasa

2. 4a3g Wisconsin

(Barbering and cosmetology W4 Wisconsin Statutes)

Section 454.06 U Barbering and cosmetology W#e Wisconsin
Statutes fnUALWEIQAEITUAIUAILNML (Cosmetologist) Fzsaslasuluaunnly
Y a v & Yo & = 1Y = R ! 1Y)
mﬂmimﬂmmmmugmLif\]miﬂﬂmmﬂwaﬂqmmmaumiaaﬂuuaafm 1,800 L9
=L (7 1 =) v U 13
wazn1sHneusulidesnin 10 Lﬂ@uﬂﬁﬂi@ﬂﬂiﬂ’JUﬂN"U@ﬂiﬁ

3.2 Msfvuansan1sauaun1sideyanaznislawmn

1. ua3g California
(The Civil Code of The State of California)

AvuavseAIuANNTideyatagnIstawmIny The Civil Code of
The State of California'* Inesmuslidyailiusmsantminfiinannadeaanasnas
wiainnnsvhliidilaialudeyanionslavanvesiuefondygyinnduluuzwas 1l
wadaduly

" Wisconsin Statutes, Section 454.06(2) (b)
(2) COSMETOLOGIST LICENSE. The examining board shall issue a cosmetologist license to any

person who does all of the following:

(b) Graduates from a course of instruction of at least 1,800 training hours in not less than 10
months in a school of cosmetology licensed under s. 440.62 (3) (ar) or exempted under s. 440.61 or has
successfully completed an apprenticeship under s. 454.10.

1 lUsaganAnwan, The Civil Code of The State of California viti1 283.
" The Civil Code of The State of California, Section 1694.9(b)
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2. ua%’g Nevada
(Nevada Statutes)

° = %% 16 4
MuuavIeAIUANNNSITeyaLazn1slawIny Nevada Statutes 31
nsuanstayandunavsenislavanvesuinis iliiansdilaiia lneaaiulszneunis
v 1 P Y, 1 v o 17
unisdeswiny fuwuludyarasdulunsuaslinadedy

3. 4a3g Wisconsin
(Wisconsin Consumer Protection laws)

. - - 18 ! .
Tu Wisconsin Consumer Protection laws  u@ua8s Fitness and
weight loss centers Section 100.177(14) (a) Mwunlvdeyeyilaqdmsunisuinishiaunse
Usruldiudeuaztiodunisiifluniuuinsil dwnndn

(1) §@onnavdyy1iieaueainnisgndeaanaanait sulyl

g7

Yy =~ o o v v a v ~ = 19
gnae@sdnildilaninandennuiusenievselawan

4. 4a3g South Carolina
(South Carolina Code of Laws 2012)

T South Carolina Code of Laws 2012”° Tudnuaes Physical Fitness
Act 2012 Section 44-79-100 MyiuaHAUIIIUTNITANTIANINNITNMEIBANTINTT
Tiansldadmemuarmnifiewdiuaisaussanmmisiamevieifiensatunuiiniin
FadelalldDelvusns Buwdfinistuasvenemnuegradudalunislavanduinnsusns
wandusslifimssuiunsedluigtuuasnisfiguiiudunisSensosmanemuiilayan
ﬁﬁummw%msammﬂwwmqéwmﬂLLazsé’J’a;ﬂaﬁﬁTﬂLﬁuimWiﬁﬂwuﬁﬁwuauLﬁuﬁazQﬂﬁuﬁu
Rosin1saetoyaliui The Attorney General, or the Department of Consumer Affairs”

1 lUsann1AKWIN, Nevada Statutes wti1 290.

" Nevada Statutes, NRS 598.952.

' I‘Ui(ﬂ@mﬂwu’m, Wisconsin Consumer Protection Laws 411 306.

" Wisconsin Legislature, Wisconsin Consumer Protection Laws[@aulail], 20 December 2013,
wdafin: http://legis.wisconsin.gov/rsb/stats.html

% lUsagaANUIN, South Carolina Code Of Laws 2012 w1 300.

& South Carolina Code of Laws 2012, Section 44-79-100
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4 YszmnAans1¥a18413ns (Slimming guidelines for the press)

waninasinsmuaumslavanuaznslideyaiiniseennguuetfeadu
nsauaunslasanuaznsiideyaluansnve1a1dns (The UK code of Non-broadcast
Advertising, Sales Promotion and Direct Marketing) GﬁqgﬂLGTJ&JuLLasﬂ%’wgqmﬂaaqdamm
gnamnIsuRe CAP uay BCAP Tny CAP thuasdienufulnveudwiumaifuuasyiulge
mslewandilsifinisesnenmiluanswenandns wu wiinnuwenss Wsluduneduiuaz
§3RU8ASs da BCAP Suasdianuiufiaveuludiuvesnmaideunazuiudanislawandid
mseenemidluanreIaning lnefimsimusndninusinifsddesiunislavanduduas
Usmsvesaauu3nsantmiinly Slimming guidelines for the press (Committee of
Advertising Practice: CAP)” %aaaﬂmﬂugﬂmm Help notes duidluguuuvagnaudunianig
994 CAP dwsuldidunuimndunisyillavan nsaunsadldlduszneusiuiugiudoya
soulatdmivtismdslumslavaniewadlusluduligndesmunguuisvesanine
orandnsfeiunslavanveaudviolusludunenssilifinslavaneeneina”

1. nanufuntunislavanvesaniuuinisanuiuiin

1.) flawandesiindngiunidinemansiveatuayudesisveny
wazannsaazigallaiusulunsanumindiSelasunnisivaneay

2.) Mmslawannandaueiilianunsafigadlainanuminlaaseioal
ayYy v a ) v Y Vo a [ s gj %’ 1y v 1 A a [} &l =] Y] I
fdeonanagilimdnlalanudnsuntuaniudnle Wy Yeveswdniuginatawiulalagdedn
HUszaNSNN 1T Fat Buster, Sleep & Slim AtuABITgUTDANIMNANS U AT

6 1

wgaueglunisantmiin

3.) glavandedddaiieanunisingvimadsnislulavanug,
Aamimtnazlaidumen

4.) MNDNNIMNAN A UNUUAINITONISLAUNTEUIUNITNINAY
asazangludu vhaeledu nsdavaridnagldanunsafigaila

5) {lavaundeddailiainunisvinditnwisnslavaivseld
nandueiveslavanudifanininazausasulsemuinlnsildnuiiseanisusuiviin
deanoy

# lUsagaianwan, Slimming Guidelines for The Press w1 279.
» Committee of Advertising Practice Limited, Slimming Guidelines for The Press[Online], 15

September 2013. Available from: www.cap.org.uk/~/media/Files/.../slimming_guidelines_press.ashx
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6.) 1sAdu (BMI > 30) 1Wuan nisunsielunianisunnddazaas
Tasunssnenlunaniswnngwingu

[y

7)) mslawanazdesldlrmnudrdyiuaundulsaoiutazielil
Wiineneauidulsaeiu

o [ a

8.) Uagdudelifindngiunazuaniinasy wseinssaulninnies

<9

anansoanigaglanla

9.) M3laaN19IIN3IN Le1een Miavieanwag taviiudsly
a1aweuiula

10.) muUszanangming anu)URveenIense@ssuaInangIu
wazteo19uglunislavanlasunfnailiaiuisagnsimanduavinliiividnanlaiu 1
AlansusiodUnni

11) ToanfiusazauandininluUSuiuiuiuousdassiuiy
nswnngnanwasnsuURNelavuInskazaedliseazdenieIfugIwIaIfie

12.) Yegnaaluninvsunaintdnuiueuaiunsoanlaniely
Avuaia1ntavenlinseaiuisaandindnlaluuisdiuvessienetuladlasuayyiali
larwain

1%

4.2 nuanennetasiudygylliuinisuesgsne

4.2.1 vannguanglanenduasaslduinisludygrniianulndinesiudoyyn
THUINITVRIEAIUUINIFLEINAUNIURAZUINITAAUININ

D.

Tudrsdszimainisdyganguuneiiaduasesduslaalunisidivindayyn

o

muualiguslnafeatseadumviseusnisamindenseuaguluisdyanliuinisvesssia

[

puauivdndunisianie ledifeulddnunguanedinaluuasy Califomia  uady
Nevada 185§ South Carolina 483§ Wisconsin kaguadg Ohio vasUssinAanigosniuay
luwasy Saskatchewan ¥83UssinAkALIALAzUTELIAIUURAMSUANSUIAIIAIUAY
vmitn (Weight Management Code of Practice 2013) ¥a3ua3y Victoria Usginmaaainsiae
wazkuUuRluM s muadedyadmiugnavnssuaIua1d (Guidelines on  drafting
standard form consumer contracts for beauty industry) TulwnusmIsRLAYEDINILAT

a1910u5gUsEVIBURU Al
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1. Uszimeanigawisni

o

Inelunasy California uasy Nevada 135 South Carolina 14835 Wisconsin

o9

<

waruasy Ohio din1sUnaiinguaneiieduasesguslaalunisidvidyyidmuali

AuslafastiseAdumuazusn1sarmtndenseunguludsdyalviuinisvesgsianiuay

9

vndnidunisianig seselul
(n) &Ia%lﬁ California

ﬁmiﬁ’iyjﬁﬁaﬂgwmEJé’;Jmaa;ﬁ%w%mﬂué’ﬁy@ﬂﬁu‘%mimuﬂuﬁmﬁﬂ
Hunisiannzl3lu Section 1694.5 — 1694.9 uwa The Civil Code of The State of California”
e?fam‘flué’cyzgwLﬁmﬁ’uhliLmsumsamfwMﬂfﬂw%ﬂuéﬁmiamﬁmﬁﬂ duldun nsaeu NSt
FUFnmn nsauaugua wienslianudiemdelunisantiinin nsinwvidndiuves
$M8 MIMUANEIMNT warmsUuguidunisuilanddiuinisiasyaansiliflueygyn
Tuiwniugunmvionisliindessruisninuazminuosquiuinisantutindusy
5’mqmzaqﬁﬁLawwmmﬂumiamﬁmﬁfﬂg Imauwﬁ@zﬁaﬂlumuﬁﬁ%qﬂizaqﬁlﬁaﬁaaﬁ’u
Usgrsusienadona n1svasnanuazifiodnasunisudstunianisiliianuusssy Tne
1uﬁmmwiﬁu§msmuam§mﬁﬂﬁmaﬁ’mmmizﬁﬁﬁ’mﬁlué’m@ﬂuﬁawmm':tﬁww%aai’ﬁm
nslawunnanieviliidnlaiia Gﬁaﬁmumiué’mmwﬁé’faaizjdaiﬁt,ﬁmmiz@ﬂﬁul,ﬁumi

e

a wvua

nMsUFTRNFunsRuRTamAsssuiinsu fORnlidusssudugivssanvueialédy
Anudemeainnisiilduinisle

() ua%’g Nevada

D

mmsummmg‘vfmaﬂmaaﬂﬁi%mmﬂuammmmumaammw
mﬂsa‘uﬂa:u"l,ﬂaqamﬁyﬂ,‘wmmimaaﬁiﬂamummmﬂLﬂumsmwwvl‘ﬂu Nevada Statutes
Tudau Deceptive Trade Practices ¥4 Dance Studios and Health Clubs”® dwsunisld
U3N3aNAEIuANNEZAINA MU T VT BN AILNANTIANMTNIN BT DN SAIUAL
thwinanguiguamanglunsdifdyayrandndlidmivlduinslneddoniedmiuito
LLazﬂiaUﬂ%’mawﬁaLLaz

(1) HEon3 oA NITHOUTNITAINIUIUATY 3 IRDULALAUTFUAIN
(health studio) ISenltszAmsssuidenlaeiuni 3 houaaui

# lUsagaANwan, The Civil Code of The State of California Section 1694.5-1694.9 witi1 283.
» The Civil Code of The State of California, Section 1694.5(a)
% lUsagnANuIN, Nevada Statutes i1 290.
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(2) frudgunn (health studio) SenlvitisAsssuieuusnidmse
auBnnmidusiuiutuinnnii 75 weey %o

(3) Audagunm (health studio) Sutszr1U3INHEASIINGTRLTY
° a J = 27
IUIURULINATY 100 WSeey

(m) a3y South Carolina

dnsUgyainguunefuasesglduinisludygyrdmiunisliuing
aussonmnaTeneisnseuaguluisdyaliuinmsvesssiamuauimdndunsiamely
T South Carolina Code of Laws 2012°° Tudauves Physical Fitness Services Act 2012
Section 44-79-20 dw¥unsldAssrusanuazmnuiouinsdmiunisauauiniinlag
lallgandansne Huy nistialsamanmedilsuimslaedildsuougyn”

(9) a3y Wisconsin

Y va

fnsUnyalAngvungAuasesruTlnavaduasy Wisconsin Tun1sAuases

I Ag 7]
|
(% a

Aldusnsludyiiedtuianssuduis Aady wazAanssugudng (Entertainment, Art and

T

. =X O wa / | # ) . 30
Leisure) muaujzymagiu Section 100.177 W3 Wisconsin Consumer Protection Laws ™ 1ag

1% ¥

v a A v & a & a a =~ a S o
19111ﬂalﬂiuﬂ’ﬁ@mﬂﬁ@ﬂanIﬂﬂmLGZJ"ILﬂuaﬂq%ﬂﬁﬂaﬂﬂUSUiﬂqiwmLuaﬁﬁ@Uiﬂqﬁaﬂuq‘WUﬂ

(3) wasg Ohio

wa

fnsUnaiingmaneAuasesruilnavewasy Ohio Lilu Ohio Uniform
Commercial Code”’ Lﬁaﬁmsaa;ﬂ%ﬁmﬂuﬁagﬁyﬂﬁﬁmaé’ﬂuﬁ’mﬁﬂLLazﬁuwmmsﬁﬁmi
158AUSNNTAINUN (Prepaid Entertainment Contracts Act) laglalwaidndnainuaes
Fualiusnisfanssutufituasdunuinisiidnisdiszaiuinisasmidilily Section
1345.417 :hLﬂuﬁaﬁgﬁi‘qﬂu%lﬂﬂé]’aqﬁﬁzﬁ'm'%msﬁaﬁwﬁgﬂﬂ’uﬁazﬁz‘mzﬁ'm%midauﬁ%
19’1’%’%’%mimadaw’%aﬁgwmimaﬁ%éfaqL?Jué’ﬁyﬁyﬂﬁu'%mwizLﬂmﬁﬁmumlﬂuﬂgmmﬂs?ia

%
o o £

“ Nevada Statutes, NRS 598.942 $1afislu uans sadsa3ayde, “Umnguuneludyaliuinisves
donusaniasma@awug),” i 42-43.

% TUsAnn1AEWIN, South Carolina Code of Laws 2012 %1 300.

# South Carolina Code of Laws 2012, Section 44-79-20

% I‘Ui(ﬂ@mﬂwu’m, Wisconsin Consumer Protection Laws #11 306.

o I‘Ui(ﬂ@mﬂwu’m, Ohio Uniform Commercial Code %1 312.

* Ohio Prepaid Entertainment Contract Act, Section 134541 819ddlu 53z5mil Isziaun, unna
Wasy3eisRY, uaidisn enntfunna uaztonkn wavefuan, s189UNTITERes TasimsAnyuiaR@uIngvane
TunslimnuduasasduilaaAneinsainisdiseAdudiuazuinisasat, drinaufanisesssuleaulai], (27
WOAINBY 2555). uddian
http://wvvw‘oja‘go‘th/nevvzo11/document/Lists/Z/Attachments/245/aﬂuamyifﬂ.pdf w1 72-73.
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lafmuanalalunisdquasesfuilaamdrldusmsaUnieguaniiaseunqulufasiuds
n13aau N13AN A15IAAIINYIEnFeluULUUAINTTUAINGIAansTN18AIN (Physical
Culture) A1FRENMAINIELHDATINATNINNTY N1TBBNMAIRY NTaAnTERMUIFUTITe
a a s v = o A 1y ¢ A - °
AanssudulanadeadsiunsenisiduselevilugunsaivseinIesguieanuazainiual
= a = o € A - ° Aay v A 4
iiegunn 1598u vien1sliusslevilugunsainiainsesduieanuasainiidl e Ussley
yasfanssunszyblineunthsulllimedmsuanndnlungy AU auAuvsoIAN15NINTULN
Y s A o a i v & o 33
lngingussasdiiorinfanssuiissylidosdiu

2. USSNALLAUIAN
ma%’g Saskatchewan

ngvunefuAsesguilan  Consumer protection act, 2002° v9suass
Saskatchewan ﬁﬂalﬂmsé’msmQU%IﬂﬂﬁL@uﬂﬁ@mﬂiuﬁmzywﬁﬁmssﬁ’ﬁzmﬁuﬁwLLasu'%mﬁ
dawﬁwﬁgﬂuﬂsﬂmmé’agaﬁﬁﬁmiﬂﬁﬁﬁmﬁwswﬁiuamm (Future  Performance
Contracts) kagdyeyTbiuinisiaunudnuaevasunaa (Personal Development Services
Contracts)  #analnlunisduasesdyrdudunaniainnisudlonguus Consumer
Protection Act, 2002 48343y Saskatchewan lagwsesvdiydAudludiundunse a1 vyda
Aunsesuslaatl 2005 Bill no 12) Bsflgesjmanelunisiamnnsdunsesiiuslanuasyinld
fuilaadaudulalunainuesuasy Saskatchewan vuiugiuvesuloutsnisduasos
fuilnafidesnislituilaavingsnsnildedrahilalaeffuslnamsagldsuauiuazuinig
mufiravsngliegsaummaunanazynnlilldsuauduazuinisludnwasfananfases
#sumadesdsnnushilalunsvhssnssuduiienuddyedrbaiasanmnguslnali
arusiulaagduualiulunindiigsnssuanas ddudlagtumuiinaialuuauiaiiinng
Wasuwaslvinnanluedn fuslaadesiigsnssuiifimsasuntadluiosanduduay
vimsiimududeunnniunasiimaiulaludiunesnmsdiuinisesannduilugussdu
Somuasiuilnafiundu Wy msfifdeuinisliausonsaaeunmuamesuimsiiarldsy
wagliamnsndsAunisuinisldmninlifielanazuunliiudnusemanisifoduiinadl
wnltfufadneGudrmihdmivauduazuinisteaniunisaifananviliuslaaia
Aoanntu Tnsdeulvddyremisaierudesuasanulindaunguilaaldifoniss

a a

wmsnsnengrneiiaziiunalnlunisduasesguilaalunisidnvingsnssuiiivszansnm

[y

lngnalnnisAuasesuslaaiifgitesiudyyrninisgnsearduauas
Usnsarmthlunguanensnaid Uszneuluaeg

» Lawriter Ohio Laws and Rules, Ohio Uniform Commercial Code[Online], 10 January 2014.
Available from: http://codes.ohio.gov/orc/1345
* 1UsagaANIN, Saskatchewan The Consumer Protection Act 2002 wti1 322.
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(1) nsfuAsesusLaalunsaldyayniinisujianisdrsenillusuian

' (%
=2 v ]

(Future Performance Contract) lnedsyalflu Part V.2 FeunUyaAludiuiiiinisaiunses

A}
(%
=] a

QU%Iﬂﬂﬁ]’]ﬂﬂ’ﬁﬁ’]ﬁig@Wﬁgﬂﬂ’]i%}@auﬁ’lLLﬁ%ﬂ’]ﬂ‘%}U%miﬁUE:Jjjﬂixﬂ’emﬂﬁ uAd e ITRUBAUA
vouUInsfilasunsduasesdisnanazdeaJudyaiiimunliussnounisuedudmie
Uinsiigelifinnsdeauaudi Wusns niedhseiususuuluvaeyihdyyvdelinisds
waududn Tiuinis niednsyiufissunsdiunazAineuunuiiedudvieuinisiiunia
ﬁ‘hmuﬁ'izﬂu%’aﬂ"mummmgwme355'5&114 Consumer Protection Regulations 2007 ¢
Amuasuauusanania 50 wiuey Tngludresdudagdenduduiilidunisdiu
THluaseuas violdlundiden’ duusnszdenduusnsiiaveviodanlifieUsslov
Tunslddaus Wluaseunsh wieldlundisou liiusnmstuasiauendedanlindeundo

o a v = 3 a o oA s 38
LLEJﬂﬂUﬁu@']TJMVLUQ\TﬂqiLﬂuaﬂJq%ﬂﬂaUuia@Qﬂﬂ'ﬁ

Y a o [y

(2) myfuasasuslaalunsaidyanlusnisiauinuanvuzveyana
(Personal Development Services Contracts) lngrinnualvdayatiusnsimuinuan v
vosyAna oA dyriidnisliuinsiinuadeguaim msnuautmin Tlunads
MsWRLWTaRTSA MItennduAeaiulieads Aavznisdesius A Wus vieuinis
dulaluiusufendu ulufamsdamassinganuazainlunsuugii dndu wievelu
mMsuImsfanantediu wazdssnneniuazmndiguilaaldlunislviuinisdsnandreiu
TnesjsfunsesfuilaaiinliuimaievAanssusuisdesfunmsimunaudnvazrioile
msseunanedruyarailundn Tnedyaldusnsianaudnvasesyanaiiszanagnigld
ﬁ’ﬂﬁ’waqngmmsm'aLﬁal,ﬁué’agaunﬁﬁm'iﬁmumiﬁﬁﬂﬁﬁﬁxﬂ'w%miéawﬁwLLazﬁaﬁwmu
AunAunIfingmaneimua” Ao yaduAundn 50 wdegy”

3. UsSnFaadnsiag

ludssinmeeansideiingruneAuasasuilna The Australian Consumer
Law (ACL) Fadunguanefifnquizasdlumsmunumsudeduressusznoussialian
mudusssunazduasesiuilaauaziingnunslusasgivydfquasosiusiaadunsd
wnzdusedyyly egslunsdvesdyaliusnistinua Instmuanalalunisduases
AUTINAINASYINd e TinLuE WU Fitness Services (Pre-paid Fees) Act 2000 No 95 484

* Saskatchewan Consumer Protection Act, Section 76.10(c) 8nadelu S5l 3se¥muiuazmms,
“51897un153381389 Mswamngranglunislianuduesesfuslan nadinisdiszArduduasuinnsatandi
i 106-107.

* Ibid.

* Ibid.

* Ibid.

* bid,, p. 111.

“ Ibid.
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1855 New South Wales wag Fair Trading (Fitness Industry Code of Practice) Regulation
2007 a9sia3g Western Australia

dmiunalnlunisfuasesduilaaanmsyidygilvuinisvesguduinig
muquﬁmﬁﬂiuaaaLmLﬁaﬁﬁé’wmﬂﬂé’tﬁmﬁuﬂizLﬁuﬂzgmiumsmuqmé’igigﬂﬁu%mi
@suanunukazuinsanivinludszimalvedu lunasy Victoria las The  Weight
Management Council Australia Ltd. lafin1sdnyinussanadsufifseninedliuinisuas
ﬁu%lmﬁm%’u@uéﬁmimuQuﬁ’mﬁﬂ (Weight Management Code Of Practice 2013)"
Tneitinguszasdiioduasesiuilnalunstoduduazuinmsnngusuimanuauimidndu
nsdanzddldimuauuamalumsiunsesdnsvesiuilnauazeununisuseneussiaay
mwumaﬁﬁmmwmquéﬁmimuauﬁmﬁﬂ aeslsAnIuUszanadsufuRfnaluly
nnmnesdinalissdudeauduinmaniunuiminfiadasladiufomusiniuufanu s
WanmdninasinuUszinaisufoafnananhadungunediieldisiunnguszneunns
soluldluauns

4. WAUINTNLAYTDINIUNeEIT1TUSTUTEYIBUIY

dmiunalnlunisdquasesguilaalunisidvindygyliusnisdmsu
9RAVNTIUAINNTIIN BT UFEMMSoyAnaTlUI SR AL ILAEMTUS SRR
sUnTIdaniamInsrdugusensUssiuilulnuimsfimssenausans susguss vy
JufiidnuarlndidosTudnvarvesdaailiusmsiasuninueusazuinisaniminly
Ussindlnelaglafinisesn Guidelines on drafting standard form consumer contracts for
beauty industry’~ lngan1AuATaeRUsiaa (Consumer Council) WIAUIMIRLAYERIN
wisanssusgUssrvuduiedunuimaunshsdyg e ssudmivgaamnssuniig
o TnswnufoRadldgnimiitulenmsduilnanufuiussnaumslugnamnssuni
m:uLﬁ'aﬁéwL’fJuLLU‘U‘V\I@'%mnmgwuﬁuaﬂé’m@wﬁuﬂmiuqmm‘wmsmmwmmm%
Sample Beauty Service Contract 2012%

“ I‘U'ﬁﬂcﬂmﬂwum, Weight Management Code Of Practice 2013 i1 337.

“ I‘Uiﬂ@mﬂwmﬂ, Guidelines on drafting standard form consumer contracts for beauty industry
Nt 359.

® lUsagaANINn, Sample Beauty Service Contract i1 370.
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4.2.1.1 UszimAanigadsni
4.2.1.1.1 nMsnuuabievanysenu

1. ua%’g Nevada

Nevada Statutes AvualrdnanUsziulun1sInfIanIulsEnaung

De
De

WAveIgudaunIm (Health studio) azsesaanzilouuazinaiuiioly

Useiu (Security) naulinslawannmslusnisvseiinissuaniugsia Inednuiukduiiaging
Jundnusziutuegiuiuiuaudnvesaudaunin enguaneiimualinaduiedd
nanuseAusia The Consumer Affairs Division of the Department of Business and Industry

Wiaa5g Nevada leln
(1) ilmuneaasansy mnllaunTntesnii 400 A

(2) vilamAuinRueeaaIsansy INTauBNATLe 400 A witaendn
800 AU

(3) doaviluneaaisansy wndaundn 800 AuTUlY weitpendn 1,200
AU

(@) apwilluiiuneaasansy MNTaUNTNAIG 1,200 AY kEtpENI
1,500 Ay

(5) AUNTUNNURDASANST INTAUITNAIE 1,500 AU usitlaand
4,000 AU

(6) imilumeaaniansy ynilaunBneiaus 4,000 AU witeandn 25,000
AU LAY

%
o

* Nevada Statutes, NRS 598.946 §1sfislu uans ssdmasyde, “Ugyminguuneludygiliuinisves
danueaninasnie@awud),” wi 37.
“The Consumer Affairs Division of the Department of Business and Industry fisnnanthiinui
fimualu Nevada Statutes il
1. fdlumsieafunmsamaifouindenulsyneums
2. sudlumslumsifiumanuseiu
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(7) @ouauiMiuAaaIsansy MnUaunTnAIud 25,000 AUNIE
AN

2. 4a3g Ohio

lng#l Section 1345.421 Amualviguseneunsdaliinanuseiuluns
Rt snillunsdiigunsalniedsdnnennuasmndaduinguisdygitudseglusening
i % - A °o o  a ] v G O
nsneasselifiegluvaeyihdyay1iiendn Surety Bond lngfifusenaunisasnasdnlid
%3 Surety Bond lnglviuasy Ohio \HurfiavsmudyauaziiieUsslovivesunnaiilasumiy
Henea1nn139seAUsNsdImsugUnsainsedsduisauasanililadnlidvu lned
AUT¥NOUNITIEADIIA Surety Bond llnaauda 24 1now naeannsinlviddagunsaivse
a o o a [N 45
AongmNazanaNdyauazialilguinig

4.2.1.1.2 N159ANISNUNSULSYNAIUSNITAINUN

1. ua%’g California

Tudyrlnuinisanimidnlionasenligiszarusnisiiuninszesiia
2 Vluaniuasuuludeygn

2. 4a3g Nevada

ﬂizﬁﬁ;ﬁﬁu‘%mwwUﬁmmwu%ﬂﬂidauﬁazmmmé’mlﬁﬁu‘%ﬂ’lﬂﬁ A9
wanUszAududwuniaiaunoaaiiansy vie assuauiimiluneaarfanizlunsdis
dunIndaus 25,000 AUNIONINNI1610 The Consumer Affairs Division of the Department
of Business and Industry 47LL‘V§Q§J&1§§ Nevada

3. 4a3g South Carolina

v 1o

lunnqaudusnisiguilaadigdyyilagidn1sdiseAusnisarmin
e sltiashndudonnnindssiosnoaaisansgunsessuziaatlun1sliuinisdmsudyg

o9

o o

® Ohio Prepaid Entertainment Contract Act, Section 1345.421 91909k Ssesmal %Sz’mmuazﬂmz,
“51897un153381309 Mswamngranglunislianuduesesiuslan nadinisdiszarduduazuinisatandi
i 75.

“ The Civil Code of The State of California, Section 1694.7(d)

*' Nevada Statutes, NRS 598.946 813fislu wams wedmaiayde, “Uyminguansludyglfuinisves
donusaniame@aiug),” (Gverlinusifemansumdudgin usldfenans unInendusssueans, 2554), win 37.
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1

NslUINITaNsIanIMNIINIBiunIausieu JUsenaunsasdavindayaSulseiuniany
A o dy 1 1 a s o 48
(Surety Bond) ifuiniuuiiuguvessialuswianwaliiiy 50,000 neaatsansy

q, ua%’g Wisconsin

AusznaunisiionasenlviguslaadisysimAuinsalantniunda 100
maam%a‘w%’gﬁau‘ﬁﬁﬁiﬂﬂ%lé’wﬁwﬁw%msl,l,azLﬂéaaé’ﬁmsm’mmam’mﬁﬁmuml’ﬂué’zgigﬂ
L”JjuLLG]'Qﬂizﬂ@ﬂﬂﬂilﬁguwﬁﬂﬂizﬁu (Field security) wn Department of Agriculture, Trade
& Consumer Protection Imaﬁ@'ﬂizﬂaumiéfaﬁwé’ﬂﬂizﬁuaeiNﬁaa 25,000 poaans
anigansy lnugusznaunisdesdnluiinandseiuluguwuuvesuaus niadesusesiurin
(Certificate of deposit), escrow account, BamaseaniasinUsennliaiunsaiinaauldlag
7 Department of Agriculture, Trade & Consurner Protection agfiasinwmanyseiuliifie
Ustlomiveafuslnafifiladnisdszanuinmsau”

InggusznaunislianaenliguilaatiseAiuinisiunit 25 aeaans
ansg vise Sovay 10 VOIANUINMINIMUAN LAY ILAIuAIINIALAITAININBNNIRNDUNDY
v g va s A a o = a o 50
IalntlgunsalniodednuisaudsnINIBUINISANAYY)

4.2.1.1.3 n1saduAugUsuunIsindyyilagsinlunisdouasz
daanunannguunefuaLaziaddiauniguilan

1. ua3g California

MruAvseAIUANTULUULaENSYIdaLIn1 The Civil Code of The
State of California 13q4dl

(n) Muuandyalrusnisantuinazdesinduanednualdnes
v ! A v wd i o o 51
uwazarnesdaaudatudya liknveluvae ninsidyan

() dyayrliusnisantmtinazussytennunislunidyayuagly
vinalnaldssiuiiunindmsvasaneiiotevesi@eredonnuiiuladaauluvunndifiun
o 52

PUDELUDY 10 P91

* South Carolina Code of Laws 2012, Physical Fitness Services Act 2012, Section 44-79-80

* Wisconsin Statutes, 100.177 (13) 8nafslu S5e$ml Fseiamuarany, “s189UN15I98509 N5
wawnguanelunislianuduasesduslag nstinnstrszAardudnuazusnmsaisnti,” wih 77

* Ibid.

> The Civil Code of The State of California, Section 1694.7(a)

* The Civil Code of The State of California, Section 1694.7(b)
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“vi7u, §e, or9vhmisemdndennasils lneusimmaiunse
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Total sum payable (HKS)
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» The Civil Code ofThe State of California, Section 3294 (c) (2)
* The Civil Code ofThe State of California, Section 3294 (c) (3)
1 The Civil Code ofThe State of California Section 3294 (c) (1)
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4.3.2 ngwmwaaﬂszmwaaamstﬁa (The Australian Consumer Law)
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A1y The Australian Consumer Law (ACL) tJunguuieszduiniesy
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* The Civil Code ofThe State of California Section 3294 (a) (b)

*" The Civil Code of The State of California Section 3295 (a)

* ysviind a3y "urasnrsmenguanslunisduasesduilaa: Anwinsdianiuuinisanaauday,”
(nenfinusUsyumdudin anzldfiaans uwinerdegsiatuding,2552), wi 87.

¥ qvisi UsqudsTsw, "wimsnisiFenAududuiienisduasasduilag,’ (nendnusuIyyrumn e
ANELRAENS UNINNFFITUAIERS,2554).
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10 lUsaganANwINn, Competition and Consumer Act 2010 %ti1 380.
o The Consumer Guarantees Act 1993, Section 60
1 The Consumer Guarantees Act 1993, Section 61
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The Barbering and Cosmetology Act

Article 3 Apprenticeship
Title 16, Division 9, California Code of Regulations

Board of Barbering and Cosmetology

913. Approval of Apprentice Training Programs

(@) A joint apprenticeship committee, unilateral management or labor
apprenticeship committee, or an individual employer wishing to conduct
apprenticeships in barbering, cosmetology, electrology, skin care, or nail care shall be

known as apprenticeship program sponsors.

(b) An applicant seeking board approval as an apprenticeship program sponsor
to conduct apprenticeships in barbering, cosmetology, skin care, nail care, or

electrology shall:

(1) Submit a written request for board approval of its apprenticeship
program and identify the subject matter of the apprenticeship. The request for
apprenticeship approval shall be signed by the individual employer or, where the

program sponsor is not an individual, by a responsible officer of the organization.

(2) Submit proof that the program sponsor is approved by the California
Apprenticeship Council to offer the apprenticeship.

(3) Submit a detailed outline of the proposed training program which
demonstrates compliance with the apprenticeship regulations contained in this

article.

(4) Submit a copy of the agreement between the program sponsor and
the apprentice (hereafter known as the ‘apprenticeship agreement"). The
apprenticeship agreement shall comply with the provisions of the Shelley-Maloney
Apprenticeship Labor Standards Act of 1939 (Labor Code section 3070 et seq.) and

the regulations adopted pursuant thereto.
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(c) An apprenticeship program sponsor shall notify the board within 10 days of
any changes to the information filed with the board in accordance with subsection

(b) of this section for board approval.

(d) The board shall inform every person applying for approval to act as an
apprenticeship program sponsor in writing, within ten (10) days of receipt of their
request for approval whether the application is complete or deficient and what

specific information is required.

(1) When the information for a deficient application is returned to the
board, the board shall decide within five (5) days of receipt whether the application

is complete.

(2) If the application remains deficient, the board shall inform the
applicant in writing, within five (5) days of receipt, of what specific information is

required.

(e) The board shall notify the applicant, in writing, within thirty-five (35) days
after the completed application has been received, whether the applicant meet the

requirements for approval.

(f) The minimum, median and maximum times for processing a request for
approval of an apprentice training program, from the time of receipt of the
application until the Board of Barber Examiners decided to issue the approval based
upon actual performance of the board during the two years preceding the proposal

of this section, were as follows:
(1) Minimum: 1 day
(2) Median: 15 days
(3) Maximum: 48 days

NOTE: Authority cited: Section 7312, Business and Professions Code and Section
15376, Government Code. Reference: Section 7333, Business and Professions Code;
Sections 3070 and 3078, Labor Code and Section 15376, Government Code.
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Title 16, Division 9, California Code of Regulations

Board of Barbering and Cosmetology

965. Display of Licenses

(a) All operators' licenses shall be conspicuously posted at their primary work

stations.

(b) All establishment licenses shall be conspicuously posted in the reception

areas.

(c) No license which has expired or become invalid for any reason whatever
shall be displayed by any person in connection with the practices as defined in
Section 7316 of the Business and Professions Code. Any license so displayed shall be

surrendered to the board upon its request.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:
Sections 7316, 7317, 7332, 7342, 7397, 7414, 7415, 7417, 7418, 7419, and 7420,

Business and Professions Code.
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Article 12 Health and Safety
Title 16, Division 9, California Code of Regulations

Board of Barbering and Cosmetology

978. Minimum Equipment and Supplies

(a) Establishments and schools shall have and maintain the following minimum

equipment and supplies:
(1) At least one covered waste receptacle for the disposal of hair.

(2) Closed receptacles to hold all soiled towels, gowns and sheets in

public areas.
(3) Closed, clean cabinets to hold all clean towels.

(4) Containers for disinfectant solution for instruments and equipment to
be disinfected.

(5) Each container shall contain sufficient disinfectant solution to allow

for the total immersion of tools and instruments.

(6) If electrolysis is performed, a steam or dry heat sterilizer that meets

the requirements of Section 982.

(b) Establishments and schools shall have disinfectant solution mixed

according to manufacturer's directions, available for use at all times.

() A manufacturer-labeled container for the disinfectant used must be

available at all times in the establishment or school.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

979. Disinfecting Non-Electrical Instruments and Equipment

(a) Before use upon a patron, all non-electrical instruments shall be disinfected

in the following manner:
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(1) Clean with soap or detergent and water.

(2) Then totally immerse in an EPA-registered disinfectant with
demonstrated bactericidal, fungicidal, and virucidal activity, used according to

manufacturer's instructions.
(b) The disinfectant solutions specified in subdivision (a) shall:
(1) Remain covered at all times.

(2) Be changed at least once per week or whenever visibly cloudy or
dirty.

(c) AWl instruments that have been used on a patron or soiled in any

manner shall be placed in a properly labeled receptacle.

(d) AUl disinfected instruments shall be stored in a clean, covered place

which is labeled as such.

(e) If instruments and equipment specified in this section are sterilized in
accordance with the requirements outlined in Section 982, the requirements of this

section will be deemed to have been met.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

980. Disinfecting Electrical Instruments

(a) Clippers, vibrators, and other electrical instruments shall be disinfected prior

to each use by:
(1) First removing all foreign matter; and

(2) Disinfecting with an EPA-registered disinfectant with demonstrated
bactericidal, fungicidal, and virucidal activity used according to manufacturer's

instructions.

(b) All disinfected electrical instruments, excluding curling irons and hot combs,

shall be stored in a clean, covered place.
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NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

980.1. Procedures for Cleaning and Disinfecting Whirlpool Footspas and Air-Jet

Basins.

(a) As used in this section, "whirlpool footspa" or "spa" is defined as any basin

using circulating water.

(b) An air-jet basin is defined as any basin using an air jet stream system to

move water.

(c) After use upon each patron, each whirlpool footspa or air-jet basin shall be

cleaned and disinfected in the following sequential manner:
(1) All water shall be drained from the basin.

(2) The inside walls of the basin shall be scrubbed and cleaned of all
visible residue with a clean brush and liquid soap (labeled as such on soap product

and water.
(3) The spa basin shall be rinsed with water.
(4) The spa basin shall be refilled with clean water.

(5) The water in the basin shall be circulated with the correct amount
(read manufacturer label for mixing instructions) of the EPA-registered hospital liquid
disinfectant that is labeled as a bactericide, fungicide and virucide, through the basin

for at least 10 minutes.

(6) The spa basin must be drained, rinsed, and wiped dry with a clean

paper towel.

(7) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done after a client.

(d) At the end of each day and after the last client, each whirlpool footspa or

air-jet basin shall be cleaned and disinfected in the following sequential manner
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(1) The screen and any other removable parts shall be removed.

(2) Scrub all visible residue from the screen, inside walls of the basin, any
other removable parts, and the area behind them with a clean brush and liquid soap

and water.
(3) Reinsert the clean screen and any other removable parts.

(4) Fill the basin with warm water and detergent (labeled as such on
detergent product) and circulate the detergent through the spa system for at least 1

minutes (follow manufacturer's instructions).
(5) Drain the detergent solution and rinse the basin.

(6) Refill the basin with clean water and circulate the correct amount
(read the label for mixing instructions) of the EPA-registered Hospital liquid
disinfectant which the label claims is a bactericide, fungicide, and virucide through

the basin for at least 10 minutes.

(7) Drain, rinse, wipe the basin dry with a clean paper towel and allow

basin to dry completely.

(8) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done at the end of the day.

(e) At least once each week, after completing the procedures provided in
subsection (d) (1 through 6) each whirlpool footspa and air-jet basin shall not be

drained and the following sequential procedures shall be followed:

(1) Do not drain the disinfectant solution. The unit shall be turned off

and the disinfecting solution shall be left undisturbed in the unit for 6 to 10 hours.
(3) Refill the basin with clean water and flush the system.

(4) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done weekly.

(f) The pedicure-cleaning log shall be made available upon request by either a

patron or a board representative.
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(g) A violation of this section may result in an administrative fine and/or
disciplinary action. Each footspa or air-jet basin not in compliance with this section

may result in a separate violation.

NOTE: Authority cited: Section 7312, and 7406 Business and Professions Code.

Reference: Section 7312(e), Business and Professions Code.

980.2. Procedures for Cleaning and Disinfecting Pipe-less Footspas

(@) As used in this section, "Pipe-Less" footspa is defined as any unit with

footplates, impellers, impeller assemblies and propellers.

(b) After use upon each patron, each Pipe-less footspa shall be cleaned and

disinfected in the following sequential manner:
(1) Al water shall be drained from the spa basin.

(2) Remove footplate, and any other removable components according

to the manufacturer's instructions.

(3) Scrub all visible residue from the impeller, footplate, inside walls of
the basin, and/or other components and the areas behind or under each with a
clean brush and liquid soap (labeled as such on soap product) and water. Rinse with

clean water.

(4) Reinsert the properly cleaned impeller, footplate, and/or other

components.

(5) Refill the basin with clean water and circulate the correct amount
(read the label for mixing instructions) of the EPA-registered hospital-liquid
disinfectant which the label claims is a bactericide, fungicide, and virucide, through

the basin for at least 10 minutes.
(6) Drain, rinse and wipe the basin dry with a clean paper towel.

(7) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done after a client.
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(c) At the end of every day and after performing the procedures provided in
subsection (b) (1 through 7) and after the last client, each pipe-less footspa shall be

cleaned and disinfected in the following sequential manner:

(1) Fill the basin with warm water and detergent (labeled as such on
detergent product) and circulate the detergent through the spa system for at least 1

minutes (follow manufacturer's instructions).
(2) Drain the detergent solution and rinse the basin.

(3) Refill the basin with clean water and circulate the correct amount
(read the label for mixing instructions) of the EPA-registered hospital-liquid
disinfectant which the label claims is a bactericide, fungicide, and virucide, through

the basin for at least 10 minutes.
(4) Drain, rinse and wipe the basin dry with a clean paper towel.
(5) Allow the basin to dry completely.

(6) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done at the end of the day.

(d) At least once each week, after completing the procedures provided in
subsection (c) (1 through 3), and the disinfectant solution in each pipe-less footspa

shall not be drained and the following sequential procedures shall be followed:

(1) The unit shall be turned off and the disinfecting solution shall be left
in the unit undisturbed for 6 to 10 hours.

(2) After the disinfectant solution has been sitting between 6 to 10 hours,

rinse and wipe the basin dry with a clean paper towel.

(3) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done weekly.

(e) The pedicure-cleaning log shall be made available upon request by either a

patron or a board representative.
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(f) A violation of this section may result in an administrative fine and/or
disciplinary action. Each pipe-less footspa not in compliance with this section may

result in a separate violation.

NOTE: Authority cited: Section 7312, and 7406 Business and Professions Code.

Reference: Section 7312(e), Business and Professions Code.

980.3. Procedures for Cleaning and Disinfecting Non-Whirlpool Foot Basins or
Tubs

(a) As used in this section, "Non-Whirlpool Foot Basin" or "Tubs" are defined as
any basin, tub, footbath, sink and bowl — and all non-electrical equipment that holds

water for a client's feet during a pedicure service.

(b) After use upon each patron, each Non-Whirlpool Basin or Tub shall be

cleaned and disinfected in the following sequential manner:
(1) All water shall be drained from the foot basin or tub.

(2) The inside surfaces of the foot basin or tub shall be scrubbed and
cleaned of all visible residues with a clean brush and liquid soap (labeled as such on

soap product) and water.
(3) The foot basin or tub shall be rinsed with clean water.

(4) Refill the foot basin or tub with clean water and the correct amount
(read the label for mixing instructions) of the EPA-registered hospital-liquid
disinfectant which the label claims is a bactericide, fungicide, and virucide. Leave the

disinfecting solution in the foot basin or tub for at least 10 minutes
(5) Drain, rinse and wipe the basin dry with a clean paper towel.

(6) Record this procedure in the pedicure-cleaning log. The log shall
contain the date and time of each cleaning, initials of the person who completed

the procedure, and shall indicate that the cleaning was done after a client.

(c) The pedicure-cleaning log shall be made available upon request by either a

patron or a board representative.
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(d) A violation of this section may result in an administrative fine and/or
disciplinary action. Each non-whirlpool foot basin or tub not in compliance with this

section may result in a separate violation.

NOTE: Authority cited: Section 7312, and 7406 Business and Professions Code.

Reference: Section 7312(e), Business and Professions Code.

981. Instruments and Supplies

(@) AWl instruments and supplies which come into direct contact with a patron
and cannot be disinfected (for example, cotton pads, sponges, emery boards, and

neck strips) shall be disposed of in a waste receptacle immediately after use.

(b) No person working or training in an establishment or school shall be

permitted to carry any instrument or supplies in or on a garment or uniform while

practicing any of the acts as defined in Section 7316 of the Business and Professions
Code.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

982. Sterilizing Electrolysis Instruments

(a) Before use upon a patron in schools and establishments, each electrolysis
needle or tweezers shall be first cleaned with detergent and water (which may
include the use of ultrasonic equipment) and then be sterilized by one of the

following methods:

(1) Steam sterilizer, registered and listed with the federal Food and Drug

Administration, used according to manufacturer's instructions.

(2) Dry heat sterilizer, registered and listed with the federal Food and

Drug Administration, used according to manufacturer's instructions.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.
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983. Personal Cleanliness

(@) The person and attire of a licensee serving a patron shall at all times be

clean.

(b) Every licensee performing services shall thoroughly wash his or her hands
with soap and water or any equally effective cleansing agent immediately before

serving each patron.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

984. Disease and Infestation

(@) No establishment or school shall knowingly permit a person afflicted with
an infection or parasitic infestation capable of being transmitted to a patron to serve

patrons or train in the establishment or school.

(b) No establishment or school shall knowingly require or permit a licensee or
student to work upon a person with an infection or parasitic infestation capable of

being transmitted to the licensee or student.

(c) Infections or parasitic infestation capable of being transmitted between

licensee or student and patron include, but are not limited to, the following:

- Cold, influenza or other respiratory illness accompanied by a fever, until

24 hours after resolution of the fever.

- Streptococcal pharyngitis ("Strep throat"), until 24 hours after treatment
has been initiated, and 24 hours after resolution of fever.

- Purulent conjunctivitis ("pink eye"), until examined by a physician and

approved for return to work.

- Pertussis ("whooping cough"), until five days of antibiotic therapy has

been completed.

- Varicella ("chicken pox"), until the sixth day after onset of rash or sooner

if all lesions have dried and crusted.
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- Mumps, until nine days after onset of parotid gland swelling.

- Tuberculosis, until a physician or local health department authority

states that the individual is noninfectious.

- Impetigo (bacterial skin infection), until 24 hours after treatment has

begun.
- Pediculosis (head lice), until the morning after first treatment.
- Scabies ("crabs"), until after treatment has been completed.

(d) Blood-borne diseases, such as HIV/AIDS and hepatitis B (HBV), shall not be

considered infectious or communicable diseases for the purpose of this section.

(e) No person working or training in an establishment or school shall massage
any person upon a surface of the skin or scalp where such skin is inflamed, broken

(e.g., abraded, cut) or where a skin infection or eruption is present.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

985. Neck Strips

A sanitary neck strip or towel shall be used to keep the protective covering

from coming in direct contact with a patron's neck.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

986. Neck Dusters and Brushes

Neck dusters and all other brushes used in an establishment or school on a

patron shall be maintained in a clean and sanitary condition.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(d), Business and Professions Code.
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987. Towels

(a) After a towel has once been used it shall be deposited in a closed

receptacle and not used until properly laundered and sanitized.

(b) Towels shall be laundered either by regular commercial laundering or by a
noncommercial laundering process which includes immersion in water at least 140F

for not less than fifteen (15) minutes during the washing or rinsing operation.
(c) AUl clean towels shall be stored in closed cabinets.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

988. Liquids, Creams, Powders and Cosmetics

(a) AU liquids, creams, and other cosmetic preparations shall be kept in clean

and closed containers. Powders may be kept in clean shakers.

(b) All bottles and containers shall be distinctly and correctly labeled to
disclose their contents. All bottles and containers containing poisonous substances

shall be additionally and distinctly marked as such.

(c) When only a portion of a cosmetic preparation is to be used on a patron, it
shall be removed from the container in such a way as not to contaminate the

remaining portion.
(d) Pencil cosmetics shall be sharpened before each use.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

989. Prohibited Hazardous Substances/Use of Products

No establishment or school shall have on the premises cosmetic products
containing hazardous substances which have been banned by the U. S. Food an Drug

Administration for use in cosmetic products, including liquid methyl methacrylate
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monomer and methylene chloride. No product shall be used in a manner that is
disapproved by the FDA.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

990. Headrests and Treatment Tables

(a) The headrest of chairs shall be covered with a clean towel or paper sheet

for each patron.

(b) Shampoo trays and bowls must be cleansed with soap and water or other
detergent after each shampoo, kept in good repair and in a sanitary condition at all

times.

(c) Treatment tables must be covered with a clean sheet of examination paper

for each patron.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

991. Invasive Procedures

(a) No licensee may perform any act which affects the structure or function of
living tissue of the face or body. Any such act shall be considered an invasive

procedure.
(b) Invasive procedures include, but are not limited to, the following:
(1) Application of electricity which contracts the muscle.

(2) Application of topical lotions, creams, or other substances which

affect living tissue.
(3) Penetration of the skin by metal needles, except electrolysis needles.

(4) Abrasion of the skin below the non-living epidermal layers
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NOTE: Authority cited: Sections 7312, Business and Professions Code. Reference:
Sections 7312(e), 7316, 7320, 7320.1, Business and Professions Code.

992. Skin Peeling

(a) Only the non-living, uppermost layers of facial skin, known as the epidermis,
may, by any method or means, be removed, and then only for the purpose of

beautification.

(b) Skin removal techniques and practices which affect the living layers of facial

skin, known as the dermis, are prohibited and constitute the practice of medicine.

(c) Only commercially-available products for the removal of facial skin for the
purpose of beautification may be used. Mixing or combining skin removal products is

prohibited except as it is required by manufacturer instructions.

NOTE: Authority cited: Sections 7312, Business and Professions Code. Reference:
Sections 7312(e), 7316, and 7320, Business and Professions Code.

993. Prohibited Instruments

(a) No establishment or school shall have on the premises any razor-edged or

other device or tool which is designed to remove calluses.

(b) No establishment or school shall have on the premises any needle-like
instrument which is used for the purpose of extracting skin blemishes and other

similar procedures.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:
Sections 7312(e), 7320, and 7320.1, Business and Professions Code.

994. Cleanliness and Repair

(a) Establishments and schools shall keep the floors, walls, woodwork, ceilings,

furniture, furnishing, and fixtures clean and in good repair.
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(b) No establishment or school shall permit an accumulation of waste or

refuse.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:

Section 7312(e), Business and Professions Code.

995. Building Standards

(a) Establishments and schools shall have a system of adequate ventilation in

accordance with Part 2, Section 1203, Title 24, California Code of Regulations.

(b) A supply of hot and cold running water shall be provided in accordance
with Part 5, Section 601.5.1, Title 24, California Code of Regulations.

(c) Establishments and schools shall supply potable drinking water in
accordance with Part 5, Section 601.5.3, Title 24, California Code of Regulations.

(d) Establishments and schools shall provide hand washing facilities in
accordance with Part 5, Section 601.5.2, Title 24, California Code of Regulations.

(e) Establishments and schools shall provide public toilet rooms in accordance
with Part 5, Sections 412.7, 412.8, and Table No. 4-1, Title 24, California Code of

Regulations.

NOTE: Authority cited: Section 7312, Business and Professions Code. Reference:
Sections 7312(e) and 7352, Business and Professions Code.
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Introduction

The Board of Barbering and Cosmetology is part of the Department of
Consumer Affairs. The Board regulates the professions of barbering, cosmetology
(including skin and nail care), and electrology in the State of California, as well as the
establishments (salons, shops, studios, spas, etc.) where these services are

performed.

Anyone who provides the following services to consumers for a fee must be
licensed by the Board: Hairdressing and styling, haircutting, shaving, manicuring,
removing unwanted hair, skin care, and the application of cosmetics. In order to be
licensed, individuals must complete an approved number of hours of coursework

and practical training, and pass a written and practical (hands-on) test.

The Board licenses the salons and barbershops where these services are
provided, and also regulates health and safety and coursework issues in approved
barber, cosmetology, and electrology schools. The Board handles the following
consumer complaints: Gross negligence and/or incompetence; unsanitary conditions
in salons, barbershops, and schools of barbering, cosmetology, and electrology; the

unlicensed practice of barbering, cosmetology, and electrology; the operation of

unlicensed salons or barbershops; and misrepresentation or false advertising of

services.

This booklet is being provided to you, the consumer, so that you can make

informed decisions when seeking barbering, cosmetology, or electrology services in

California.

Health and Safety Guidelines

The Board of Barbering and Cosmetology's Health and Safety Guidelines are
listed below in this document. The laws and regulations from which these guidelines
are taken are printed on the Health and Safety posters that must be displayed in the
reception area of all licensed salons, barbershops, and schools. Every licensee must
follow the health and safety laws in order to ensure consumer protection. When
these laws are not followed, consumers may face health risks, such as contracting

various infections, parasites, fungus, etc.
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Health and Safety Guidelines

On your next visit to a salon or barbershop to receive cosmetology,
electrology, or barbering services (a haircut, manicure, waxing, electrolysis, etc.), look
around to see if the salon or barbershop is complying with the following health and

safety guidelines:

Is the overall appearance of the shop clean? Are the sinks dirty? Are the

trash cans overflowing?

Are the establishment license and Health and Safety poster displayed in

clear view in the reception area? Is the establishment license current?

Are current operator licenses posted in plain view at individual work

stations? (Photocopies are not acceptable.)

Are the operators performing only those services for which they are

licensed? For example, manicurists and estheticians cannot provide hair services, and

Barbering and Cosmetology licensees are not allowed to perform certain procedures,

such as laser hair removal, which is considered a medical procedure.

Are the operators properly disinfecting their instruments between clients?
Did you see the operator disinfect the instruments after they were used on the client
before you? Instruments must be cleaned with soap and water and then totally
immersed in an EPA-registered disinfectant that has demonstrated bactericidal,
fungicidal, and virucidal activity. The disinfectant container must be covered, and the

disinfectant must be used according to manufacturer's instructions.

Does the basin of the footspa look clean? Don't be afraid to ask the
operator if he or she has removed the jets and screen during cleaning. Is the
electrology equipment sterilized by a steam or dry heat sterilizer that is registered

with the FDA? Are disposable needles/ probes available? Ask the operator.

Are items that cannot be disinfected, such as emery boards, cotton pads,

nail files, nail buffers, etc., immediately thrown away after use on clients? Note:
Some nail files can be disinfected and don't have to be thrown away.

Are clean items stored separately from soiled ones at the operator's work

station? Are they labeled to identify them as clean or dirty? Are combs and brushes
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clean? Are manicuring instruments stored in a clean place and not hanging on the
side of a cup or jar? Make a note as to where they place tools that were just used on

you.

Are clean towels stored in a closed, clean cabinet? Are soiled towels put in a

covered receptacle? Is a clean towel provided for each client?
Did the operator wash his/her hands before beginning services on you?

Are the operators using prohibited instruments such as Credo blades, cheese
grater-type metal scrapers, and lancets? Use of these instruments is illegal except by

medical personnel. Do not let an operator use them on you.

Before Making an Appointment

Before you accept barbering, cosmetology, or electrology services, be sure that
the salon or barbershop and the operator are in compliance with the following

guidelines:

The establishment and all operators must have licenses issued by the

Board of Barbering and Cosmetology. All operators must display their licenses in

plain view at their work stations. The salon license and the Health and Safety Poster

must be displayed in the reception area.

The establishment must have clean, working equipment and a clean
work area. Regulations require licensees to wash and disinfect all tools and
instruments, including whirlpool footspas, before they can be used on customers. An
operator should never use the same tools on you that were just used on someone
else without first disinfecting them. If an item cannot be disinfected (such as a nail
buffer block or an emery board), it must be thrown away immediately after use. If a
clean set of tools is not available for use on you, do not allow the operator to
perform the service. Improper disinfection of tools and implements can spread
disease and bacteria from one person to another, for example, the spread of nail

fungus during a manicure or pedicure.

NOTE: You have every right to ask the operator to explain the disinfection

procedures b efore a service b egins. Many viruses can be transmitted through the
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use of dirty instruments, including HIV and Hepatitis B. Don't risk your health. If the

disinfection procedure doesn't sound right to you, you should refuse the service.

Whirlpool footspas are required to be cleaned and disinfected after each
use by a client, at the end of each day, and every other week. In addition, a log must
be kept that records the date and time of each cleaning and disinfecting, and
whether the cleaning was daily or bi-weekly. This record shall be made available to
clients and board representatives upon request. There have been reported cases of
clients contracting bacterial infections from footspas. Individuals have been left with

permanent scars covering their legs as a result of these infections.

Electrologists are required to sterilize their reusable needles/probes and
tweezers with either a steam sterilizer or a dry heat sterilizer approved by the federal
Food and Drug Administration (FDA). Some electrologists use disposable
needles/probes and throw them away after each client. Some cosmetologists and
manicurists may also use steam sterilizers or dry heat sterilizers to disinfect their
metal instruments. Ultraviolet light sterilizers are not adequate for disinfectant

purposes.

In addition to disinfecting tools and instruments, operators are required
to wash their hands between clients. Before beginning nail care services, operators

should also ask their clients to wash their hands.

Talk with your operator before the service begins so that you both have an
understanding of the desired results. Be honest. If you already have color or other
chemicals on your hair, tell the operator. If you have had problems in the past with
artificial nails, tell the manicurist. Tell the operator if you are taking any medications,
since this could affect the outcome of the service. When you pay for the service, be
sure to insist on a receipt. If something goes wrong and you must file a complaint,
the receipt will help you prove that the service actually took place and may help
identify the operator who performed it. (If the operator accepts payment by check or

credit card, also keep your cancelled check or credit card slip.)

Barbering and cosmetology services should not be painful. You should report
any side effects or unpleasant experiences associated with a service to your operator

and to the Board immediately.
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Deciding on a Service/ Selecting a Salon or Barbershop

You'd like a change but aren't exactly sure what you're looking for. Maybe
you'd like a permanent wave to add body to your straight hair, or a chemical relaxer
to aid in styling your overly curly hair. You might be thinking about getting a
completely different hair color for your next job interview. Or, maybe you're thinking
of getting artificial fingernails or having a relaxing pedicure. If you're not sure what
you want, the best thing to do is be observant. Look through magazines and cut out
photos of styles and colors you find pleasing. Be a people watcher. If you see a style
or color you like, notice the wearer's face shape or eye and skin coloring. Is it close
to your own? Take notes so that when you decide to take that big step, you'll have

an idea of what you want and can discuss your options with your operator.

The simplest and best way to find a reputable salon or barbershop is to ask
friends, family, or coworkers. Ask them if they are satisfied with the services they
receive. Whether you select an operator through word of mouth or by advertising, or
just take a chance on a new salon or barbershop, take the time to ask about the
operator's experience with all the services that interest you. Seek the operator's
professional opinion, but don't let that be the final word. If you don't feel
comfortable with what the operator suggests, don't feel pressured to get the service
at that time. A second opinion can be just as important here as in other areas of

your life.

Al beauty and barber services must be provided in licensed salons or
barbershops by licensed individuals who have received state-required training and
have passed a state test in their specialty. Barbers can provide hair and limited skin
care services. Cosmetologists can provide hair, skin, and nail care services. Manicurists
can only provide nail care services, and estheticians can only provide skin care
services. Electrologists can remove unwanted body/facial hair using electric needles

or probes.

All licensees are required to display their licenses at their primary work

stations. You have every right to ask to see the license if it is not visible.

If the salon or barbershop won't show you an establishment license, you don't
know whether the shop is complying with the Board's health and safety guidelines. If
the individual operator doesn't show you a license, you can't tell if he or she has had

the required training to provide the service without harm to you.
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For your protection, check out the licenses. If you don't see them and they
aren't shown to you when you ask, walk out and find another salon or barbershop

operator.

To verify a license, call the Department of Consumer Affairs at 800/952-5210 or visit

the web site. The Board can tell you if a license is current and when it was issued.

Scopes of Practice/ Types of Service

The various licensed barbering and cosmetology services are described below,

along with special requirements and consumer precautions

Barbering

Barbering is the practice of shaving or trimming the beard or cutting the hair
and giving facial and scalp massages with oils, creams, lotions, or other preparations,
either by hand or with the use of mechanical appliances. Barbers are also trained in
singeing, shampooing, arranging, dressing, curling, waving, chemical waving, hair
relaxing, or dyeing the hair or applying hair tonics. Barbers also apply cosmetic
preparations, antiseptics, powders, oils, clays, or lotions to the scalp, face, or neck. In
addition, barbers are trained in the styling of all textures of hair. In California,
barbering services may be legally performed only by state licensed barbers in state-

licensed salons or barbershops.

State-licensed cosmetologists and barbers may perform some common
services; however, some services such as shaving can only be performed by barbers.
Barbershops are most easily identified by the traditional symbol known as the barber
pole. It is an unfair business practice for barbershops or salons to display the barber

pole if a barber is not employed at that location.

A common tool that you will see in most barbershops is electric clippers. Like
all other tools or equipment used on a client, these must be disinfected prior to
each use with an Environmental Protection Agency (EPA)-registered disinfectant that
has demonstrated bactericidal, fungicidal, and virucidal activity. The disinfectant
container must be covered, and the disinfectant must be used according to

manufacturer's instructions. Many clippers have a detachable blade. It is not
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uncommon to see a barber disinfect electric clippers by removing the blade,
cleaning away any foreign matter, then spraying the blade with an approved
disinfectant. Make sure your barber uses only clean, disinfected equipment on you

during any service.

Cosmetology

The practice of cosmetology is all or any combination of the following: Arranging,
dressing, curling, waving, machineless permanent waving, permanent waving,
cleansing, cutting, shampooing, relaxing, singeing, bleaching, tinting, coloring,
straightening, dyeing, brushing, applying hair tonics, beautifying, or otherwise treating
by any means the hair of any person. In California, cosmetology services may be
legally performed only by state-licensed cosmetologists in state-licensed salons or
barbershops. Licensed cosmetologists may also perform manicuring and esthetics as

described in the following sections.

Manicuring

Manicuring is the practice of cutting, trimming, polishing, coloring, tinting, or cleansing
the nails, or massaging, cleansing, treating, or beautifying the hands or feet of any
person. In California, manicuring and pedicuring services may be legally performed
only by state-licensed manicurists and cosmetologists in state-licensed salons or

barbershops.

Are Artificial Nails for You?

Whether you will be happy with artificial nails depends on several factors,
including your lifestyle and the type and length of nails you choose. In addition, you
may discover that you have an allergic reaction to the chemicals in artificial nail
products. Different types of artificial nails may be applied to natural nails to enhance
their length and make them stronger. The most common types are acrylic and
fiberglass applications. Some people are hard on their nails and hands because of

their jobs or lifestyles, and are not good candidates for artificial nails. Speak to your
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manicurist or cosmetologist. Discuss what your hands go through in a normal day and

ask for suggestions. You may decide that a plain manicure is the best service for you.

Nail Lifting, Fungus

Sometimes, the artificial nail begins to lift around the edges, allowing moisture to get
trapped under it. Left untreated, mold or fungus (causing a green or brown
discoloration) may begin to grow. If this occurs, your manicurist or cosmetologist
should remove the artificial nails immediately and refer you to your doctor. Do not
have the nails reapplied until your natural nails are completely healthy. Without
proper treatment, these conditions could result in a permanent deformity of the nail.
It should not be painful to have artificial nails removed. If the process causes you

any pain or discomfort, tell your operator.

Electric Nail Drills

Electric nail drills are often used to file artificial nails. A licensed manicurist or
cosmetologist may sometimes use a drill on natural nails, but only if the drill is
designed for use on natural nails and the operator follows the manufacturer's
directions. The drill bits on these devices must be disinfected before use. If your
operator uses a drill bit (or any other implement) that has not been properly
disinfected, you run the risk of contracting an infection. Sandpaper-type drill bit

coverings, if used, must be thrown away after use on each client.

Pedicuring

Pedicures can be a great source of pleasure for consumers, and a welcome
relief to those who have trouble tending to their own feet. However, it is important
to be aware of what a manicurist may and may not legally do. Pedicuring falls under
the practice of manicuring (nail care) and includes cutting, trimming, polishing,
coloring, tinting, or cleansing the toenails. It also includes massaging, cleansing,
treating, or beautifying the feet. A licensed manicurist cannot perform any type of

waxing. Waxing can only be performed by a cosmetologist or esthetician.
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The Board of Barbering and Cosmetology's laws and regulations prohibit
licensed operators and students from working on a person with an infection or
communicable disease and from massaging any person's skin if it is inflamed or
infected, or where an eruption is present. Thus, if a client has athlete's foot, eczema,
or other similar conditions, the manicurist must, by law, refuse the service in order to
protect other customers. (It is illegal for licensees to use certain instruments and

techniques during pedicures. See "lllegal Instruments and Techniques".)

Before receiving any nail care service, you should inform the licensee if you are
diabetic, have a peripheral vascular disease (such as arteriosclerosis), or are taking
any blood-thinning medication, including daily doses of aspirin. This will alert your

manicurist to take special precautions.

In October 2000, health officials received complaints about a large outbreak of
skin boils from consumers who had received pedicures. It was determined that the
boils were caused by contaminated whirlpool footspas that were not being properly
cleaned and disinfected after each client. A footspa is a single piece of equipment
that a consumer sits in, then places her or his feet in a built-in tub. These footspas
often come with vibrating and heating pads built into the chair. The skin boils usually
start out looking like a spider bite that gradually grows in size and eventually
produces pus. These infections are caused by Mycobacterium fortuitum and other
related mycobacteria. We come into contact with this type of bacteria every day,
because it is normally found in water and soil. Such infections are relatively rare. If a
salon's whirlpool footspas are cleaned and disinfected properly and in accordance
with the new regulations adopted by the Board, the risk of these infections is very

small. These types of infections can be treated with antibiotics.

If you do notice a skin infection, ¢o to your doctor immediately and tell
him/her that you have had your legs in a whirlpool footspa. The doctor can take a
small biopsy of a boil to test for mycobacterial culture. Also, you may call the Board
of Barbering and Cosmetology at 800/952-5210 to file a complaint, or you may file a

complaint online.

You should never receive a pedicure if you have shaved your legs within 24
hours of receiving the service, or if you have any open sores or cuts on your feet or
legs. This will help prevent the contraction of any bacteria. Always ask the licensee if
the footspa has been disinfected after each client. The mycobacterium fortuitum

leaves permanent scars and can be very painful.
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Esthetics

Esthetics is the practice of performing facials, applying makeup, siving skin care,
or beautifying the face, neck, arms, or upper part of the human body by use of
cosmetic preparations, antiseptics, tonics, lotions, or creams. It also includes applying
eyelashes or removing hair by tweezing, depilatories, or waxing. (It is illegal for
estheticians to pierce the skin during any service or to administer any medications for

pain control. See "lllegal Instruments and Techniques".)

NOTE: People who only demonstrate, recommend, or sell cosmetics are not required
to be licensed by the Board of Barb ering and Cosmetology and may not receive (or
expect) any compensation from clients for product application. In California,
esthetics services may be legally performed only by state-licensed cosmetologists
and estheticians (known as cosmeticians prior to July 1992) in state-licensed salons

or b arb ershops.

Electrology

Electrolysis is the removal of unwanted facial and/or body hair by use of a tiny
needle or probe that conducts electric current. In California, electrology services may
be legally performed only by state-licensed electrologists in state-licensed salons or
barbershops. Cosmetologists and estheticians may not remove unwanted body/facial
hair by electrolysis, but they may remove superfluous hair from clients by several
other means. (This does not include laser hair removal devices or any other device
labeled by the federal FDA as a "medical device.")

It is common for the skin to be slightly red and irritated for up to several hours
after electrolysis. If you have more severe symptoms, like large scabs or blistering, or
if symptoms last for several weeks, check with your doctor. Be sure that the service
you're paying for is actually electrolysis and not simply electronic tweezing, which
may not permanently remove the hair. Licensed electrologists may not administer

any type of medication for pain control.
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Chemical Services/Pretests

Chemical services such as permanent waving, straightening, and hair lightening
or coloring all cause permanent changes to the hair. When done correctly, these
services can make us look terrific. When done incorrectly, these same services can
make us look and feel terrible. In California, chemical hair care services may be
legally performed only by state-licensed cosmetologists and barbers in state-licensed

salons or barbershops.

If you are going to have chemical services done, and your hair is in
questionable condition, ask the operator to do the proper test before performing the
service. For permanent wave services, a preliminary test curl may be done. This type
of test will help determine how the hair will react to a permanent. It is usually done
on tinted, bleached, or overporous hair, or on hair that shows signs of damage. A test
curl also indicates actual processing time and curl results based on rod size and the

product used.

For color services, the operator may perform a strand test. This pretest is given
before the treatment to determine development time, color result, and the ability of
the hair to withstand the effects of chemicals. If hair is color-treated, or if you are
visiting a new operator, ask for a strand test to ensure the quality of service and the
desired result. If the product is an aniline derivative (which includes all permanent
haircoloring), the FDA requires a predisposition test (also known as a "patch test"). A
predisposition test involves applying a small amount of the product to your skin to
determine if you may be sensitive to the chemicals. Nearly all manufacturers of
chemical products recommend that a predisposition test be performed 24 hours
before the desired chemical service to determine whether or not the client could be
allergic to the product. There may be a charge for a consultation or pretest, so be

sure to ask in advance.

For all chemical services, a towel and/or other sanitary neck strip must be used
to keep the full-length protective covering (i.e., shampoo cape, drape, smock, etc.)
from coming in direct contact with a client's skin. The towel will also protect the
client from solution that may drip during the service. (The operator may also spread
petroleum jelly on the skin to help protect it.) The towel must be changed
frequently. If it is too wet, it cannot absorb more liquids. If it has absorbed chemical

drips, prolonged exposure to it can burn your skin. The chemical solution must be
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removed from the skin immediately on contact. If you feel chemicals dripping onto

your skin or any burning sensation, inform the operator immediately.

Although some chemicals may have strong odors, they should not cause you
discomfort, and salons and barbershops should have adequate ventilation to keep
the odors from lingering. If the chemical odor causes you any discomfort,
immediately inform the operator. Because the chemical application causes a change
to your hair, it is imperative that the hair be allowed to adjust before it is
shampooed. Heed your cosmetologist's or barber's advice to wait so many days (or
hours) before you shampoo or use any hot implements on your hair. Otherwise, you

could severely damage it.

Chemical Exfoliation

Chemical exfoliation (also known as "skin peels") is a process by which layers of
facial skin are removed with commercially available products. Various acids are
applied to the face for a few minutes a day over several days. The skin reddens as if
sunburned, then darkens and peels away, revealing a layer of sensitive, new skin.
Recovery time varies from days to weeks or even longer, depending upon the depth
of the peel. Chemical exfoliation is done to smooth wrinkles, reduce scars

andblotchy areas, and improve the overall appearance of normal skin.

In California, chemical exfoliation services may be legally performed only by
state-licensed cosmetologists and estheticians in state-licensed salons and

barbershops, or by plastic surgeons and dermatologists in medical offices.

NOTE: The chemicals used by physicians are usually stronger than those used in
salons and penetrate deeper layers of the skin. Any skin peel product with a strength

greater than 40% by volume should be used only by medical professionals.

Chemical exfoliation is not the same as "deep cleaning" facials, also known as
masks or facial packs. Deep cleaning facials simply clean the pores and slough off
dead surface cells, leaving the skin in a softer condition. Board of Barbering and
Cosmetology licensees are restricted by law to the use of commercially available
(prepackaged) products designed for removing only the uppermost (dead) layers of
the skin. Any service requiring greater skin penetration must be done by a medical

practitioner. Cosmetologists and estheticians are prohibited by law from mixing or
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combining skin removal products, unless specifically required by the manufacturer's

directions on the commercially available (prepackaged) product.

When performed properly by a well-trained practitioner, chemical exfoliation is
usually safe; however, a significant potential for harm does exist. The chemicals used
for the exfoliation procedure usually consist of one or more active ingredients, such
as resorcinol, phenol, alpha and beta hydroxy acids, lactic acid, and salicylic acid.
These acids act by destroying skin tissue. Even a fairly mild acid left in contact with

the skin for a prolonged period may do considerable damage.

Because of the potential for skin damage, especially if exfoliation is done
improperly, it is essential to be absolutely sure that your skin care practitioner is

well-trained and licensed. Before you schedule this procedure, follow these tips:

Ask for names of satisfied customers who have received this procedure.
Call them (or have them call you) and ask if they were satisfied with the service and

if there were any complications.

Ask what changes will occur in your skin during each phase of the
procedure and how it will feel. Ask to be shown actual photographs (not just
advertising brochures) of the licensee's clients during the various phases of the

exfoliation service.

Thoroughly discuss all aspects of the procedure with your practitioner,
especially safety issues, hazards, skin types, and any conditions that may increase
risks. If you have any doubts about the procedure or about your skin care

practitioner's abilities, do not have the service performed.

Advise the operator of all medications you are taking, particularly

Accutane(r), Retin A(r), or any other acne medications.

Ask to see the product to be used, and find out if it is a commercially
prepared product. Ask if the licensee will be mixing any chemicals before they are
applied to the skin. If in doubt, ask to see a copy of the product manufacturer's

instructions.

Call your doctor immediately after the procedure if you experience any
symptoms that are more severe than those explained to you by the licensee. If you
have to seek medical attention, take photos of the affected area as proof in case it

turns out you have been harmed.
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Electronic Muscle Stimulators

Electronic muscle stimulator (EMS) devices supply electrical energy to the body
surface through plates, pads, or other attachments and cause contraction of the
muscles. In California, cosmetologists, estheticians, and barbers may use electrical
equipment to give facials or to help creams or lotions penetrate into the skin, but
they must be set so that they promote muscle stimulation, not muscle contraction.
Only licensed medical practitioners may use EMS devices to stimulate and contract
the muscles to relax a muscle spasm, prevent tissue atrophy, increase local blood

circulation, or for other purposes. Use of these devices by cosmetologists,

estheticians, or other nonmedical persons for body toning, muscle firming or
tightening, passive exercise, reducing or eliminating "cellulite," girth reduction, and
similar applications is considered unsafe and fraudulent by the FDA. EMS devices

have a great potential for harm if used improperly.

Excessive electrical stimulation can aggravate existing medical conditions such
as cancer, heart and circulatory diseases, and epilepsy and may produce adverse
reactions requiring immediate medical assistance. If a cosmetologist or esthetician
uses electrical devices while performing a service on you, make sure he or she uses
all safety precautions necessary for your protection. Do not allow a licensee of the
Board to apply any electric equipment to your skin if you have a cardiac condition or

metal implants unless you have the consent of your physician.

NOTE TO LICENSEES: To find out if a device is intended to contract the muscles, ask
the manufacturer or representative and check the manufacturer's brochure. Beware

non

of devices that advertise "passive exercise," "slimming," "cellulite removal," etc. These
are services, by their very nature and title, that would require muscle contraction to
produce the advertised result. Ask the representative to demonstrate the device for
you. A muscle contraction can be seen with the naked eye—the muscle "jumps"

when the current causes it to visibly shorten and thicken.

In-Home Services

California law requires all barbering, cosmetology (including skin care and nail
care), and electrolysis services administered for compensation to be performed by a

California-licensed operator in a licensed salon or barbershop, or by a student in an
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approved school. However, the law allows licensees from licensed salons to provide
in-home services in cases where illness or other physical or mental incapacitation

prevents the customer from visiting the licensed salon or barbershop.

If you need in-home services, call your operator at the shop. Explain that you
are ill or incapacitated and ask if your operator or any other licensee at the salon
would be available to provide in-home services. The time and date of your in-home

service will then be logged into the salon or barbershop's official appointment book.

Licensees providing in-home services must follow all of the Board of Barbering and

Cosmetology's health and safety laws and regulations.

Patients in Convalescent Homes

If you are arranging in-home barbering or cosmetology services for someone in
a convalescent home or skilled nursing facility, be sure to make the appointment
with a licensed individual from a licensed establishment. Do not accept service from
anyone who does not follow state health and safety guidelines. It is particularly
important to tell the operator what medications the client is currently taking and to

inform him or her of the client's disabilities or special needs.

If the client has difficulty communicating or is limited in other ways, you may
wish to stay nearby during the service. NEVER ask the licensee to treat medical
conditions such as ingrown toenails or corns. These must be treated by medical

personnel only.

Unregulated Services

The following services are not regulated by the Board of Barbering and
Cosmetology, even though they may be performed by a Board licensee in a salon or
barbershop setting. The Board does not establish any specific sanitation, training, or
minimum competency standards for these services, and licensees cannot lead
consumers to believe they have been licensed by the Board to provide them. Before
you have any of these services done, find out what type of training the individual has

received, and ask for references.
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CAUTION: With unresgulated services, you may not always get the results you

want.

Permanent Cosmetics/Body Piercing/Tattooing

The Board does not regulate the application of permanent cosmetics, body
piercing, and tattooing, however, effective January 1, 1998, Assembly Bill 186 (Brown,
Chapter 742, Statutes of 2007, Health and Safety Code) established sterilization
guidelines and requires county health departments to conduct annual inspections of
establishments offering these services. This law requires that practitioners are

required to register with their local county health departments.

Tanning Salons

The Board does not regulate tanning salons, although some licensed
establishments do have tanning booths. All tanning salons and tanning booths in
salons licensed by the Board must operate in compliance with the Filante Tanning
Act, and licensees must warn consumers of the dangers associated with the use of

tanning beds.

Aroma/Massage Therapists

Individuals who provide aroma or massage therapy are not regulated by the

Board but must comply with applicable local regulations.

Illegal Instruments and Techniques

It is illegal for barbers, cosmetologists, and electrologists licensed in California
to use certain instruments, such as "Credo" blades (tools fitted with razor blades),
"cheese grater" type instruments, or scalpel type blades to remove dead skin or
shave calluses during pedicures. Licensees are also prohibited from using needlelike
instruments, such as lancets, to extract skin blemishes or to perform similar

procedures. It is illegal for these instruments to even be in a salon or barbershop.
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Such acts, and any other services that affect the structure or function of living tissue
of the face or body, are considered invasive procedures and should be performed
only by medical professionals or by the clients themselves outside the licensed

salon or barbershop.

Some manicurists and cosmetologists who perform artificial nail services may
use a product known as liquid methyl methacrylate monomer (LMMM/MMA). The
FDA discourages the use of this chemical in fingernail products. Although
LMMM/MMA is difficult to detect because it is not visually distinguishable from other
regular nail acrylic products, consumers should be aware of the following warning
signs: A very strong and strange odor different from regular acrylic nail products, very
hard nails that may be difficult to file, and artificial nails that will not easily soak off
in solvents. You could have a severe allergic reaction to products containing this
chemical, and there is the potential for dangerous nail infections resulting from
breaks in the natural nail. When LMMM/MMA is used, the acrylic nail adheres so
strongly to your natural nail that it may cause the natural nail to be removed from
the nail bed under extreme pressure. The Board of Barbering and Cosmetology

recommends that you do not allow this chemical to be used on you.

Consumers should also be aware that licensees cannot legally give injections
or apply any topical prescription medications. If a licensee offers these services, for
example for pain control during electrolysis or permanent cosmetic tattooing, you

should decline.

Laser Hair Removal

Laser hair removal is currently being advertised as a popular technique; however, it is

illegal for any Board licensee to perform this service. The equipment used to

perform laser hair removal is classified as a "medical device" by the FDA, and use of

these machines is considered the practice of medicine. Laser hair removal may

be performed only by a physician or by a registered nurse or a physician's assistant

who is working directly with a physician.
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Waxing

Only licensed cosmetologists and estheticians may perform waxing. Manicurists
cannot perform waxing. If you receive waxing services, always look at the wax and
the container that is holding the wax— make sure that it is clean and kept in a
sanitary manner. An example of unsanitary operation is if the operator is re-dipping
the instrument (stick) into one big wax container and then applying that wax onto
your skin. Anything that cannot be disinfected before it comes into direct contact
with a person needs to be disposed of in a waste receptacle immediately after use.

This includes the wax and the instrument(s) used to apply the wax.

How to File/Resolve a Complaint

If you are unhappy with the services you received, first discuss your concerns
with the operator, manager, or owner of the salon or barbershop. Many complaints
can be quickly resolved this way, and you may be given a refund or corrective
services at no cost. However, you should be aware that many individuals in the
beauty industry are independent contractors who rent booth space from the salon
or barbershop owner. Because these operators are not employees, the salon or
barbershop owner may not have control over the quality of the services rendered or

the authority to demand that they provide a refund.

NOTE: The Board cannot recommend a b usiness or product or resolve "b uyer’s

remorse."

If you are injured by any licensee of the Board, discuss what happened with
the operator and salon or barbershop owner. Take photographs of the injury and
have another professional look at it to provide independent confirmation. Seek
medical attention if necessary, and always file a complaint with the Board of

Barbering and Cosmetology (see the following).

If you feel that a barber, cosmetologist, manicurist, or other licensee has
violated state health and safety guidelines, call the Department of Consumer Affairs'
Consumer Information Center at 800/952-5210 and request a complaint form.
Complaint forms are also available online on the Board's web site. Board
representatives will review your complaint and determine the appropriate course of

action to resolve the issue and/or obtain salon/barbershop/operator compliance
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with the laws and regulations. You may also file a complaint to report unlicensed

activity, false advertising, or fraud.

The Bottom Line . ..

If you're not comfortable with what you see in a salon or barbershop, the best
thing you can do is leave. Find another salon or barbershop that follows the Board's
health and safety guidelines. Beauty and barbering services should not hurt or injure

you, or put you at risk of infection.

Publishing Information
This publication may be copied if:
(1) The meaning of copied text is not changed or misrepresented.

(2) Credit is given to the Department of Consumer Affairs' Board of

Barbering and Cosmetology.
(3) AUl copies are distributed free of charge.

In other situations, express written authorization is required. You may order an
additional copy of this publication without charge, subject to availability, by writing
to: Board of Barbering and Cosmetology 2420 Del Paso Road, Suite 100 Sacramento,

CA 95834 For more consumer information visit the Board's web site.
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Slimming guidelines for the press

Help Note

Slimming
guidelines for
the press




280

General points

1. A slimming regime in which the intake of energy is lower than its output is the main self-
treatment for achieving weight loss. Advertisers should hold scientific evidence to
support all their claims and be able to prove that their slimming plan is nutritionally well
balanced (except for producing a deficit of energy).

2. Testimonials alone are not sufficient to prove that a slimming product or method works.

3. Advertisements for unproven weight loss products should not include any direct or
implied efficacy claims. If the name of the product implies efficacy (e.g. ‘Fat Buster’,
‘Sleep and Slim’) a prominent disclaimer must be added stating that the product has not
been proven to aid weight loss.

4. Advertisements for diet aids (e.g Herbalife — a meal replacement product) should make
clear how they work and prominence should be given to the role of the diet.

5. Advertisers should not give the impression that, by following their advertised method,
dieters cannot fail.

6. These guidelines do not cover exercise machines.

7. Please contact the Copy Advice team if you are unsure about acceptable claims for

these products.

Unacceptable claims

8.

Claims that products can, for example, boost metabolism, inhibit dietary fat absorption,
melt fat, soak up fat, break down fat, suppress appetite, block fat etc, are almost always
unproven and are likely to break the Code and may also be medicinal claims. Further
advice can be sought from the MHRA (www.mhra.gov.uk)

CAP has seen no evidence that products containing the following can assist in weight
loss; Aminopyline, Citrus Aurantia, Chitosan, Chromium Picolinate, CLA, Garcinia
Cambogia, Guarana Extract, L-Carnitine, Lecithin, Ribose.

Help Note Slimming guidelines for the press
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9. Prescription-only slimming products should not be advertised to the general public.

10.  Advertisers should not give the impression that, by following their method or using their
product, dieters can eat as much as they want and still lose weight.

11.  Combining a diet with an unproven weight loss method does not justify making slimming
claims for the method.

12.  Obesity (BMI > 30) is recognised as a serious medical condition that requires medical
intervention. Its treatment should therefore not be advertised unless it is carried out
under gualified medical supervision.

13.  Advertisements should also not feature people who were/are obese and should not

target obese people.

Cellulite treatments

14.  Advertisers cannot claim that a treatment can specifically target “cellulite”

15. We have seen no evidence to show that creams, electrical “stimulation” devices or pills
can reduce, or reduce the appearance of, “cellulite”.

16.  Advertisements for treatment involving ENDERMOLOGIE can claim that it may

‘Temporarily Reduce the Appearance of Cellulite’. Claims that the treatment can smooth
away, reduce, eliminate or remove “cellulite” are, however, unacceptable.

What is an acceptable amount of weight that can be lost in a given time?

17. In line with the Code, Department of Health guidelines, testimonials and other claims in
advertisements for proven products should not normally claim more than 2/bs/week
weight loss.

18.  Claims that individuals have lost exact amounts of weight should be compatible with
good medical and nutritional practice and should give details of the time period involved.

19.  General claims that precise amounts of weight can be lost within a stated period or that

weight can be lost from specific parts of the body are not allowed.

Help Note Slimming guidelines for the press
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Advice on specific marketing communications is available from the Copy Advice team by
telephone on 020 7492 2100, by fax on 020 7404 3404, or you can log a specific written enquiry
via our online request form http://www.copyadvice.org.uk/Ad-Advice/Bespoke-Copy-
Advice.aspx. The Copy Advice website at www.copyadvice.org.uk contains a full list of Help
Notes as well as access to the AdviceOnline database, which has links through to relevant Code
rules and ASA adjudications.

Revised August 2010

Help Note Slimming guidelines for the press
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The Civil Code of the State of California

Section 1694.5-1694.9

1694.5. (a) As used in this chapter, a weight loss contract is a contract with any

weight loss program or center that offers any of the following:

(1) Instruction, counseling, supervision, or assistance in weight reduction,
body shaping, diet, and eating habits, by persons who are not licensed health care

professionals.

(2) Use of facilities of a weight loss center for any of the purposes

specified in paragraph (1).

(3) Membership in any group, club, association, or organization formed

for any of the purposes specified in paragraph (1).

(4) Prepackaged, or premeasured "diet foods" provided by the weight loss

program or center.

(b) This chapter does not apply to any contract for health studio services as
defined in Section 1812.81.

1694.6. (a) In addition to any other right to revoke an offer, the buyer has the right to
cancel a weight loss contract or offer until midnight of the third business day after

the day on which the buyer signs an agreement or offer to purchase those services.

(b) Cancellation occurs when the buyer gives written notice of cancellation by
mail, telegram, or delivery to the seller at the address specified in the agreement or

offer.

(c) Notice of cancellation, if given by mail, is effective when deposited in the

mail properly addressed with postage prepaid.

(d) Notice of cancellation given by the buyer need not take the particular form
as provided in the contract or offer to purchase and, however expressed, is effective

if it indicates the intention of the buyer not to be bound by the weight loss contract.
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(e) ALl moneys paid pursuant to any weight loss contract shall be refunded

within 10 days of receipt of the notice of cancellation.

(f) The buyer may notify the weight loss program of his or her intent to cancel
the contract within the three-day period specified in this section and stop the
processing of a credit card voucher or check by telephone notification to the weight
loss program. However, this does not negate the obligation of the buyer to cancel

the contract by mail, telegram, or delivery as required pursuant to this section.

1694.7. (@) A weight loss contract shall be in writing. A copy of the contract shall be

provided to the buyer at the time he or she signs the contract.

(b) Every weight loss contract shall contain on its face, and in close proximity
to the space reserved for the signature of the buyer, a conspicuous statement in a

size equal to at least 10-point boldface type, as follows:

"You, the buyer, may cancel this agreement, without any penalty or obligation, at
any time prior to midnight of the original contract seller's third business day following
the date of this contract, excluding Sundays and holidays. To cancel this agreement,
mail or deliver a signed and dated notice, or send a telegram which states that you,
the buyer, are canceling this agreement, or words of similar effect. This notice shall

be sent to:

(Name of the business that sold you the

contract)

(Address of the business that sold you the

contract)
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(c) The weight loss contract shall contain on the first page, in a type size no
smaller than that generally used in the body of the document, the name and
address of the weight loss program operator to which the notice of cancellation is to

be mailed; and the date the buyer signed the contract.

(d) No weight loss contract shall require payments or financing by the buyer
over a period in excess of two years from the date the contract is entered into, nor
shall the term of any such contract be measured by the life of the buyer. The
services to be rendered to the buyer under the contract shall not extend for more

than three years after the date the contract is entered into.

(e) If a weight loss contract is not in compliance with this chapter, the buyer

may, at any time, cancel the contract.

1694.8 Every weight loss contract shall contain language providing that:

(@) If by reason of death or disability the buyer is unable to receive all services
for which the buyer has contracted, the buyer and the buyer's estate may elect to
be relieved of the obligation to make payments for services other than those

received before death or the onset of disability, except as provided in paragraph (3).

(1) If the buyer has prepaid any amount for services, so much of the
amount prepaid that is allocable to services that the buyer has not received shall be

promptly refunded to the buyer or his or her representative.

(2) 'Disability" means a condition which precludes the buyer from
physically using the services specified in the contract during the term of disability
and the condition is verified in writing by a physician designated and remunerated by

the buyer. The written verification of the physician shall be presented to the seller.

(3) If the physician determines that the duration of the disability will be
less than six months, the seller may extend the term of the contract for a period of

six months at no additional charge to the buyer in lieu of cancellation.

(b) If the buyer relocates his or her primary residence further than 50 miles
from the weight loss center and is unable to transfer the contract to a comparable

facility, the buyer may elect to be relieved of the obligation to make payment for
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services other than those received prior to that relocation, and if the buyer has

prepaid

any amount for weight loss services, so much of the amount prepaid that is
allocable to services that the buyer has not received shall be promptly refunded to
the buyer. A buyer who elects to be relieved of further obligation pursuant to this
subdivision may be charged a predetermined fee not to exceed one hundred dollars
(§100) or, if more than half the life of the contract has expired, a predetermined fee
not to exceed fifty dollars ($50).

1694.9. (a) Any contract for weight loss services which does not comply with this

chapter is void and unenforceable.

(b) Any contract for weight loss services entered into under willful and
fraudulent or misleading information or advertisements of the seller is void and

unenforceable.

(c) Any buyer injured by a violation of this chapter may bring an action for the
recovery of damages in a court of competent jurisdiction. Judgment may be entered
for three times the amount at which the actual damages are assessed if the violation

is willful.
Reasonable attorney fees may be awarded to the prevailing party.

(d) Notwithstanding the provisions of any contract to the contrary, whenever
the contract price is payable in installments and the buyer is relieved from making
further payments or entitled to a refund under this chapter, the buyer shall be
entitled to receive a refund or refund credit of that portion of the cash price as is
allocable to the services not actually received by the buyer. The refund of any
finance charge shall be computed according to the "sum of the balance method,"

also known as the "Rule of 78."

(e) Any waiver by the buyer of this chapter is void and unenforceable.
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Section 3294-3296

3294. (a) In an action for the breach of an obligation not arising from contract, where
it is proven by clear and convincing evidence that the defendant has been guilty of
oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may

recover damages for the sake of example and by way of punishing the defendant.

(b) An employer shall not be liable for damages pursuant to subdivision (a),
based upon acts of an employee of the employer, unless the employer had advance
knowledge of the unfitness of the employee and employed him or her with a
conscious disregard of the rights or safety of others or authorized or ratified the
wrongful conduct for which the damages are awarded or was personally guilty of
oppression, fraud, or malice. With respect to a corporate employer, the advance
knowledge and conscious disregard, authorization, ratification or act of oppression,
fraud, or malice must be on the part of an officer, director, or managing agent of the

corporation.
(c) As used in this section, the following definitions shall apply:

(1) "Malice" means conduct which is intended by the defendant to cause
injury to the plaintiff or despicable conduct which is carried on by the defendant

with a willful and conscious disregard of the rights or safety of others.

(2) "Oppression" means despicable conduct that subjects a person to

cruel and unjust hardship in conscious disregard of that person's rights.

(3) "Fraud" means an intentional misrepresentation, deceit, or
concealment of a material fact known to the defendant with the intention on the
part of the defendant of thereby depriving a person of property or legal rights or

otherwise causing injury.

(d) Damages may be recovered pursuant to this section in an action pursuant
to Chapter 4 (commencing with Section 377.10) of Title 3 of Part 2 of the Code of
Civil Procedure based upon a death which resulted from a homicide for which the
defendant has been convicted of a felony, whether or not the decedent died
instantly or survived the fatal injury for some period of time. The procedures for

joinder and consolidation contained in Section 377.62 of the Code of Civil Procedure
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shall apply to prevent multiple recoveries of punitive or exemplary damages based

upon the same wrongful act.

(e) The amendments to this section made by Chapter 1498 of the Statutes of
1987 apply to all actions in which the initial trial has not commenced prior to
January 1, 1988.

3295. (@) The court may, for good cause, grant any defendant a protective order
requiring the plaintiff to produce evidence of a prima facie case of liability for

damages pursuant to Section 3294, prior to the introduction of evidence of:

(1) The profits the defendant has gained by virtue of the wrongful course

of conduct of the nature and type shown by the evidence.
(2) The financial condition of the defendant.

(b) Nothing in this section shall prohibit the introduction of prima facie

evidence to establish a case for damages pursuant to Section 3294.

(c) No pretrial discovery by the plaintiff shall be permitted with respect to the
evidence referred to in paragraphs (1) and (2) of subdivision (a) unless the court
enters an order permitting such discovery pursuant to this subdivision. However, the
plaintiff may subpoena documents or witnesses to be available at the trial for the
purpose of establishing the profits or financial condition referred to in subdivision (a),
and the defendant may be required to identify documents in the defendant's
possession which are relevant and admissible for that purpose and the witnesses
employed by or related to the defendant who would be most competent to testify
to those facts. Upon motion by the plaintiff supported by appropriate affidavits and
after a hearing, if the court deems a hearing to be necessary, the court may at any
time enter an order permitting the discovery otherwise prohibited by this subdivision
if the court finds, on the basis of the supporting and opposing affidavits presented,
that the plaintiff has established that there is a substantial probability that the
plaintiff will prevail on the claim pursuant to Section 3294. Such order shall not be
considered to be a determination on the merits of the claim or any defense thereto

and shall not be given in evidence or referred to at the trial.

(d) The court shall, on application of any defendant, preclude the admission of

evidence of that defendant's profits or financial condition until after the trier of fact
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returns a verdict for plaintiff awarding actual damages and finds that a defendant is
guilty of malice, oppression, or fraud in accordance with Section 3294. Evidence of
profit and financial condition shall be admissible only as to the defendant or
defendants found to be liable to the plaintiff and to be guilty of malice, oppression,
or fraud. Evidence of profit and financial condition shall be presented to the same
trier of fact that found for the plaintiff and found one or more defendants guilty of

malice, oppression, or fraud.
(e) No claim for exemplary damages shall state an amount or amounts.

(f) The amendments to this section made by Senate Bill No. 241 of the 1987-
88 Regular Session apply to all actions in which the initial trial has not commenced

prior to January 1, 1988.

3296. (@) Whenever a judgment for punitive damages is entered against an insurer or
health care service plan licensed pursuant to Chapter 2.2 (commencing with Section
1340) of Division 2 of the Health and Safety Code, the plaintiff in the action shall,
within 10 days of entry of judgment, provide all of the following to the
Commissioner of the Department of Insurance or the Director of the Department of
Managed Health Care, whichever commissioner has regulatory jurisdiction over the

insurer or health care service plan:
(1) A copy of the judgment.
(2) A brief recitation of the facts of the case.
(3) Copies of relevant pleadings, as determined by the plaintiff.

(b) The willful failure to comply with this section may, at the discretion of the
trial court, result in the imposition of sanctions against the plaintiff or his or her

attorney.

(c) This section shall apply to all judgments entered on or after January 1,
1995.

(d) "Insurer," for purposes of this section, means any person or entity
transacting any of the classes of insurance described in Chapter 1 (commencing with

Section 100) of Part 1 of Division 1 of the Insurance Code.
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Nevada Statutes

Deceptive Trade Practices
Dance Studios and Health Clubs

NRS 598.940 Definitions. As used in NRS 598.940 to 598.966, inclusive, unless the
context otherwise requires, the words and terms defined in NRS 598.9403 to

598.9418, inclusive, have the meanings ascribed to them in those sections.
(Added to NRS by 1989, 2037; A 1993, 1801, 1962; 1995, 663)

NRS 598.9403 “Business day” defined. “Business day” means any calendar day except
Sunday, or the following business holidays: New Year’s Day, Martin Luther King, Jr.’s
Birthday, Washington’s Birthday, Memorial Day, Independence Day, Labor Day,
Nevada Day, Veterans Day, Thanksgiving Day and Christmas Day.

(Added to NRS by 1993, 1956)

NRS 598.9405 <“Buyer” defined. “Buyer” means any person who purchases by
contract dance lessons, the use of facilities or other services from a dance studio or
health club.

(Added to NRS by 1993, 1956)

NRS 598.9407 “Commissioner” defined. [Effective July 1, 2015.] “Commissioner” means
the Commissioner of the Division.

(Added to NRS by 1993, 1956; R temp. 2009, 2732; R temp. 2011, 2652; R temp.
2013, 1054, expires by limitation on June 30, 2015)

NRS 598.941 “Dance studio” defined. “Dance studio” means any enterprise that offers
instruction in ballroom or other types of dancing, including lessons or other services,
except:

1.A nonprofit public or private school, college or university;

2.The State or any political subdivision; or

3.A nonprofit religious or ethnic organization or a nonprofit organization for the
benefit of the community or its members.

(Added to NRS by 1993, 1956)

NRS 598.9413 “Division” defined. [Effective July 1, 2015.] “Division” means the

Consumer Affairs Division of the Department of Business and Industry.
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(Added to NRS by 1993, 1956; A 1995, 663; R temp. 2009, 2732; R temp. 2011,
2652; R temp. 2013, 1054, expires by limitation on June 30, 2015)

NRS 598.9415 “Health club” defined. “Health club” means any enterprise which
offers the use of its facilities for the maintenance or development of physical fitness
or the control of weight, except:

1.A nonprofit public or private school, college or university;

2.The State or any political subdivision; or

3.A nonprofit religious or ethnic organization or a nonprofit organization for the
benefit of the community or its members.

(Added to NRS by 1993, 1956)

NRS 598.9417 “Pre-sale” defined. “Pre-sale” means the sale of dance lessons, the
use of facilities or other services by a dance studio or health club before all
amenities, facilities or benefits identified in the contract or sales presentation are
available to the buyer.

(Added to NRS by 1993, 1957)

NRS 598.9418 “Registrant” defined. [Effective July 1,2015.] “Registrant” means a dance
studio or a health club which is required to register and post security with the
Division pursuant to the provisions of NRS 598.940 to 598.966, inclusive.

(Added to NRS by 2009, 2711; A 2011, 2652; 2013, 1054, effective July 1, 2015)

NRS 598.942 Scope. The provisions of NRS 598.940 to 598.966, inclusive, apply to
contracts for dance lessons, the use of facilities or other services from a dance studio
or health club only if the membership is intended for use by the buyer or for the
buyer and the members of his or her family and:

1.The buyer purchases or becomes obligated to purchase the dance lessons, use
of facilities or other services for more than 3 months and the dance studio or health
club requires the payment of any fee or dues more than 3 months in advance;

2.The dance studio or health club requires the payment of a fee for initiation or
membership in an amount greater than $75; or

3.The dance studio or health club accepts from a buyer more than $100 at any
one time for dance lessons, the use of facilities or other services.

(Added to NRS by 1989, 2038; A 1993, 1962)
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NRS 598.944 Registration of dance studio or health club required. [Effective July 1, 2015.]

1.Each owner of a dance studio or health club shall register with the Division
pursuant to NRS 598.721, listing the full name and address of the studio or club and
any other description of its facilities or activities the Division requires.

2.At least one member of the governing body of the dance studio or health club
must live in the county where the studio or club is located. He or she is the agent of
the studio or club and its owner for receipt of process served.

(Added to NRS by 1989, 2038; A 1993, 1962; 1997, 3199; R temp. 2009, 2732; R
temp. 2011, 2652; R temp. 2013, 1054, expires by limitation on June 30, 2015)

NRS 598.946 Owner of dance studio or health club to register and deposit security before

advertising services or conducting business in this State: Amount of security; adjustment of
security; exception from requirement to deposit security. [Effective July 1, 2015.]

1.Except as otherwise provided in subsection 5, before advertising its services or
conducting business in this State, the owner of a dance studio or a health club must
register pursuant to NRS 598.721 and 598.944 and deposit security with the Division
pursuant to NRS 598.726. The security must:
(a) Be conditioned on compliance by the owner with the provisions of NRS
598.940 to 598.966, inclusive, and the terms of the contract with a buyer; and
(b) Remain on deposit with the Division until the release of the security is
authorized or required pursuant to NRS 598.736, except that the dance studio or
health club may change the form of the security as provided in NRS 598.726.
2. Except as otherwise provided in subsection 3, the amount of the security to be
deposited must be:
(@) Ten thousand dollars, if the dance studio or health club has less than 400
members;
(b) Fifteen thousand dollars, if the dance studio or health club has 400
members or more but less than 800 members;
(c) Twenty thousand dollars, if the dance studio or health club has 800
members or more but less than 1,200 members;
(d) Twenty-five thousand dollars, if the dance studio or health club has 1,200
members or more but less than 1,500 members;
(e) Thirty-five thousand dollars, if the dance studio or health club has 1,500
members or more but less than 4,000 members;
(f) Fifty thousand dollars, if the dance studio or health club has 4,000 members

or more but less than 25,000 members; and
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(g) Two hundred and fifty thousand dollars, if the dance studio or health club
has 25,000 or more members.

3.If a dance studio or health club conducts any pre-sale of dance lessons, the
use of facilities or other services, the amount of the security required by this section
is $100,000 unless a greater amount is required pursuant to paragraph (g) of
subsection 2.

4.A dance studio or health club shall report to the Division on a quarterly basis
the size of its membership and shall, on the basis of any change in the size of that
membership, adjust accordingly the amount of the security deposited with the
Division.

5.If, on October 1, 2001, a dance studio or health club has not deposited
security with the Division pursuant to NRS 598.726 because it was not required to do
so pursuant to this section, the dance studio or health club:

(a) Is not required to deposit security with the Division pursuant to NRS 598.726;
and

(b) Shall obtain a written acknowledgment from each member and prominently
post a notice on its premises stating that no security for refunds or reimbursement
has been deposited with the State of Nevada.

(Added to NRS by 1989, 2038; A 1993, 1963; 1997, 3200; 2001, 2152; R temp.
2009, 2732; R temp. 2011, 2652; R temp. 2013, 1054, expires by limitation on June
30, 2015)

NRS 598.947 Dance studio or health club to register on prescribed form and pay fee; certificate
of registration; renewal of certificate. [Effective July 1, 2015.]

1.Each dance studio and health club regulated by the provisions of NRS 598.940
to 598.966, inclusive, shall apply for registration on the form prescribed by the
Division.

2.At the time of application for registration, the applicant must pay to the
Division an administrative fee of $25 and deposit the required security with the
Division.

3.Upon receipt of the security in the proper form and the payment of the
administrative fee required by this section, the Division shall issue a certificate of
registration to the applicant. A certificate of registration:

(a) Is not transferable or assignable; and

(b) Expires 1 year after it is issued.
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4.A registrant must renew a certificate of registration issued pursuant to this
section before the certificate expires by submitting to the Division an application for
the renewal of the certificate on a form prescribed by the Division.

(Added to NRS by 2009, 2711; A 2011, 2652; 2013, 1054, effective July 1, 2015)

NRS 598.9472 Security required for registration: Form; term; records; rejection for
nonconformance; change in form; inadequate amount. [Effective July 1, 2015.]

1.Each registrant shall deposit with the Division:

(a) A bond executed by a corporate surety approved by the Commissioner and
licensed to do business in this State;

(b) Anirrevocable letter of credit for which the registrant is the obligor, issued by
a bank whose deposits are federally insured; or

(c) A certificate of deposit in a financial institution which is doing business in this
State and which is federally insured or insured by a private insurer approved
pursuant to NRS 678.755. The certificate of deposit may be withdrawn only on the
order of the Commissioner, except that the interest may accrue to the registrant.

2.The term of the bond, letter of credit or certificate of deposit, or any renewal
thereof, must be not less than 1 year.

3.If the registrant deposits a bond, the registrant shall keep accurate records of
the bond and the payments made on the premium. The records must be open to
inspection by the Division during business hours. The registrant shall notify the
Division not later than 30 days before the date of expiration of the bond and provide
written proof of the renewal of the bond to the Division.

4.The Commissioner may reject any bond, letter of credit or certificate of deposit
which fails to conform to the requirements of NRS 598.940 to 598.966, inclusive.

5.A registrant may change the form of security which he or she has deposited
with the Division. If the registrant changes the form of the security, the Commissioner
may retain for not more than 1 year any portion of the security previously deposited
by the registrant as security for claims arising during the time the previous security
was in effect.

6.If the amount of the deposited security falls below the amount required by
this chapter for that security, the registrant shall be deemed not to be registered as
required by NRS 598.947 for the purposes of NRS 598.940 to 598.966, inclusive.

(Added to NRS by 2009, 2711; A 2011, 2652; 2013, 1054, effective July 1, 2015)
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NRS 598.9474 Rights and remedies of injured consumers; resolution by Division of claims
against security; regulations. [Effective July 1, 2015.]

1.The security required to be deposited by a registrant pursuant to NRS
598.9472 must be held in trust for consumers injured by the bankruptcy of the
registrant or the registrant’s breach of any agreement entered into in his or her
capacity as a registrant.

2.A consumer so injured may bring and maintain an action in any court of
competent jurisdiction to recover against the security.

3.The Division may bring an action for interpleader against all claimants upon the
security. If the Division brings such an action, the Division shall publish notice of the
action at least once each week for 2 weeks in a newspaper of general circulation in
the county in which the organization has its principal place of business. The Division
may deduct its costs of the action, including the costs of the publication of the
notice, from the amount of the security. All claims against the security have equal
priority. If the security is insufficient to pay all the claims in full, the claims must be
paid pro rata. If the registrant has posted a bond with the Division, the surety is then
relieved of all liability under the bond.

4.The Division may, in lieu of bringing an action for interpleader pursuant to
subsection 3, conduct a hearing to determine the distribution of the security to
claimants. The Division shall adopt regulations to provide for adequate notice and
the conduct of the hearing. If the registrant has posted a bond with the Division,
distribution pursuant to this subsection relieves the surety of all liability under the
bond.

5.f the security is sufficient to pay all claims against the security in full, the
Division may deduct from the amount of the security, the cost of any investigation or
hearing it conducted to determine the distribution of the security.

(Added to NRS by 2009, 2712; A 2011, 2652; 2013, 1054, effective July 1, 2015)

NRS 598.9476 Release of security if registrant ceases to operate or registration expires.
[Effective July 1, 2015.]

1If no claims have been filed against the security deposited with the Division
pursuant to NRS 598.9472 within 6 months after the registrant ceases to operate or
his or her registration expires, whichever occurs later, the Commissioner shall release
the security to the registrant and shall not audit any claims filed against the security
thereafter by consumers.

2.If one or more claims have been filed against the security within 6 months

after the registrant ceases to operate or his or her registration expires, whichever
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occurs later, the proceeds must not be released to the registrant or distributed to
any consumer earlier than 1 year after the registrant ceases to operate or his or her
registration expires, whichever occurs later.

3.For the purposes of this section, the Commissioner shall determine the date
on which a registrant ceases to operate.

(Added to NRS by 2009, 2712; A 2011, 2652; 2013, 1054, effective July 1, 2015)

NRS 598.948 Requirements for contract between buyer and dance studio or health club.
[Effective through June 30, 2015.] Each contract between the buyer and the dance
studio or health club must:

1.Be in writing, legible and have all spaces filled in before the buyer signs it;

2.Be in the language in which the sales presentation was given;

3.Contain the addresses of the buyer and the studio or club;

4.Be given to the buyer when he or she signs it;

5.Specify the term of membership of the buyer, which must not be measured by
the life of the buyer;

6.Clearly specify the right of the buyer to cancel the contract pursuant to NRS
598.950;

7.Not contain a clause by which the contract is automatically renewed; and

8.Specify the number of lessons and the cost of each lesson, if the contract is
for dance lessons.

(Added to NRS by 1989, 2039; A 1993, 1964; 1997, 3201; 2009, 2722; 2011, 2652;
2013, 1054)

NRS 598.948 Requirements for contract between buyer and dance studio or health club.
[Effective July 1, 2015.] Each contract between the buyer and the dance studio or
health club must:

1.Be in writing, legible and have all spaces filled in before the buyer signs it;

2.Be in the language in which the sales presentation was given;

3.Contain the addresses of the buyer and the studio or club;

4.Be given to the buyer when he or she signs it;

5.Disclose whether security has been obtained and deposited with the Division
pursuant to NRS 598.726;

6.Specify the term of membership of the buyer, which must not be measured by
the life of the buyer;

7.Clearly specify the right of the buyer to cancel the contract pursuant to NRS
598.950;
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8.Not contain a clause by which the contract is automatically renewed; and

9.Specify the number of lessons and the cost of each lesson, if the contract is
for dance lessons.

(Added to NRS by 1989, 2039; A 1993, 1964; 1997, 3201; 2009, 2722; 2011, 2652;
2013, 1054, effective July 1, 2015)

NRS 598.950 Cancellation of contract by buyer; notice required. A buyer may cancel a
contract for dance lessons, the use of facilities or other services from a dance studio
or health club within 3 business days after he or she receives a copy of the contract
by notifying the studio or club in writing. The notice must be delivered in person or
by mail postmarked by midnight of the third business day. The studio or club shall
return all money paid by the buyer within 15 days after it receives the notice of
cancellation.
(Added to NRS by 1989, 2040; A 1993, 1965)

NRS 598.952 False or misleading representations by dance studio or health club prohibited;
effect on contract. A dance studio or health club shall not make any false or
misleading representation to the buyer or in its advertising. A contract for services
from a dance studio or health club is void and unenforceable if any false or
misleading representation was made to the buyer.

(Added to NRS by 1989, 2040; A 1993, 1965)

NRS 598.954 Rights of buyer who becomes disabled during term of contract. If a buyer
becomes disabled during the term of a contract, and a physician confirms in writing
to the dance studio or health club that:

1.The buyer is not physically able to use the facilities of the studio or club; and

2.The disability will continue for more than 3 months,
E the buyer is entitled to suspend the contract for the duration of the disability. After
he or she recovers, he or she is entitled to an extension of the contract for a period
equal to the time of the disability. If he or she is permanently disabled, he or she
may cancel the contract and receive a refund pro rata of the amount paid pursuant
to it.

(Added to NRS by 1989, 2040; A 1993, 1965)

NRS 598.956 Rights of buyer upon closure of dance studio or health club; election of remedies.
1.If a dance studio or health club is closed for more than 1 month, through no

fault of the buyer, he or she is entitled to:
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(a) Extend the contract for a period equal to the time the studio or club is
closed; or

(b) Receive a refund pro rata of the amount paid pursuant to the contract.

2.If the dance studio or health club is closed without fault of its owner or
management, the election of remedies under subsection 1 must be made by the
studio or club. If the studio or club is closed because of the fault of its owner or
management, the election must be made by the buyer.

(Added to NRS by 1989, 2040; A 1993, 1965)

NRS 598.958 Rights of buyer when dance studio or health club transfers its obligations or
moves its place of business.

1.If a dance studio or health club transfers its obligations to provide goods or
services to a buyer to another studio or club that provides substantially fewer goods
or services, the buyer may consent to the transfer in writing after a full disclosure of
the goods and services provided by the new studio or club. If the buyer does not
consent, his or her contract is rescinded and he or she must be given a refund pro
rata upon the amount of time he or she was a member of the dance studio or
health club.

2If a dance studio or health club moves its place of business that is
geographically closest to the residence of the buyer as set forth in the contract,
more than 20 miles farther away from the residence of the buyer than it was when
the contract for services was signed, the buyer may rescind the contract and the
dance studio or health club shall provide a refund pro rata based upon the amount
of time he or she was a member.

(Added to NRS by 1989, 2040; A 1993, 1965)

NRS 598.960 Correction of violations. If a dance studio or health club does not
comply with the provisions of NRS 598.940 to 598.950, inclusive, or 598.954 to
598.966, inclusive, the buyer may agree in writing, after a full disclosure, to any
correction of the defect if the correction is made within 30 days after he or she signs
a contract for dance lessons, the use of facilities or other services. If the buyer does
not consent, or if the correction is not made within the 30-day period, the contract is
rescinded and the buyer must be given a full refund.
(Added to NRS by 1989, 2041; A 1993, 1966)

NRS 598.962 Waiver of provisions is void. Any waiver by the buyer of the provisions of
NRS 598.940 to 598.966, inclusive, is contrary to public policy and void.
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(Added to NRS by 1989, 2041)

NRS 598.966 Remedies, duties and prohibitions not exclusive; violation constitutes deceptive
trade practice. [Effective through June 30, 2015.]

1.The remedies, duties and prohibitions of NRS 598.940 to 598.966, inclusive, are
not exclusive and are in addition to any other remedies provided by law.

2.Any violation of NRS 598.948 to 598.958, inclusive, constitutes a deceptive
trade practice for the purposes of NRS 598.0903 to 598.0999, inclusive.

(Added to NRS by 1989, 2041; A 1993, 1966; 2009, 2723; 2011, 2652; 2013, 1054)

NRS 598.966 Remedies, duties and prohibitions not exclusive; violation constitutes deceptive
trade practice. [Effective July 1, 2015.]

1.The remedies, duties and prohibitions of NRS 598.940 to 598.966, inclusive, are
not exclusive and are in addition to any other remedies provided by law.

2.Any violation of NRS 598.944 to 598.958, inclusive, constitutes a deceptive
trade practice for the purposes of NRS 598.0903 to 598.0999, inclusive.

(Added to NRS by 1989, 2041; A 1993, 1966; 2009, 2723, 2011, 2652; 2013, 1054,
effective July 1, 2015
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CHAPTER 79.

PHYSICAL FITNESS SERVICES
ACT SECTION 44-79-10. Short title.
This chapter may be cited as the Physical Fitness Services Act.

HISTORY: 1985 Act No. 165, Section 1.

SECTION 44-79-20. Definitions.

As used in this chapter:

(1) "Physical fitness services" means facilities or services for the development of physical
fitness through exercise or weight control. The term includes the facilities and services of health
or exercise centers, clubs, studios, or classes; health spas; weight control centers, clinics, or
studios; figure salons; tanning centers; and athletic or sport clubs. It does not include
rehabilitative therapy administered by a licensed physical therapist.

(2) "Customer" or "member" means a person who contracts for the use of physical fitness
services.

(3) "Major facility" means swimming pool, whirlpool, tennis courts, racquet or handball
courts, indoor or outdoor track, gymnasium with exercise equipment, calisthenic room, or similar
collection of physical fitness equipment.

(4) "Major service" means locations which have offices, treatment rooms, or counseling
rooms but no major facilities and other treatments, visits, or sessions to reduce and control
weight.

(5) "Center" means any person or organization which, for profit, offers physical fitness
services, whether at multiple outlets bearing the same name or a single outlet. Any subsidiary of a
center, operating under the same name and offering such services, is a part of the center.

(6) "Outlet" means a separate location of a center which is not physically connected with
another center but which uses the same name.

(7) "Administrator" means the administrator of the South Carolina Department of Consumer
Affairs.

HISTORY: 1985 Act No. 165, Section 1; 1989 Act No. 69, Section 1.

SECTION 44-79-30. Credit contract requirements.

(A)  Every prepaid or credit contract for physical fitness services of over three months' duration
or over two hundred dollars in amount must conform to the following requirements:

(1) the contract must be in writing, and a copy must be given to the customer at the time he
signs it;

(2) the contract shall state clearly the street address or location of the center and outlets
which the member may use at the time the contract is executed and the major facilities or major
services which each offers;

(3) the contract shall reveal the finance charge, if any, which the member agrees to pay;

(4) if the customer executes a promissory note in connection with the contract, the contract
shall clearly indicate whether the promissory note is assignable paper and whether it may be
discounted and sold to third parties. Assignment of the promissory note does not affect the right
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of the member to cancel the contract or the method by which the cancellation may be made;
(5)the contract must contain a right to cancel provision in the following language:
"CUSTOMER'S RIGHT TO CANCEL
€)] You may cancel this contract by sending notice of your wish to cancel to the
center before midnight of the third business day after you sign the contract. 'Business day' means
Monday through Friday excluding state holidays and federal holidays. This notice must be sent
certified mail to the following:

Within thirty days of receipt of this notice, the center shall return any payments made
and any note or other evidence of indebtedness. If you use the seller's facilities or services, the
center may deduct a reasonable fee from the payments being returned based on the actual fee paid
divided on a pro rata share by the number of days used by the customer.

(b)In addition, you or your estate may also cancel the contract at any time by written
notice to the center at the above address if the following circumstances occur:

(1) the customer's death;

(2) substantial physical disability, certified by a physician, which makes it permanently
impossible for the customer to use the center's services;

(3) the customer's permanent relocation to a residence over fifty miles distant from an
outlet operated by the center, if the center is unable to arrange for the customer's use of another
center with equivalent major facilities and services.

The center may require presentation of information to substantiate that one of these
circumstances has occurred.

If the contract is cancelled because of disability, death, or permanent change of
residence, the center shall return any note or other evidence of indebtedness and unearned
prepayments as follows: For each month that the contract was in effect, the center is entitled to
the rate a month or a treatment which it would have charged if the contract had initially been one
for the number of months or the number of treatments for which the contract was actually in
effect. The rate is to be determined from a fee schedule in effect on the date of the contract.

(c) The right of cancellation shall affect only the financial obligations under the
contract and customer's right to use the center's physical fitness services."

(6) services such as personal training, personal fitness testing, and daily visitor fees that are
not subject to being refunded must be clearly stated in the contract;

(7) Any contractual provision allowing more liberal rights of cancellation than set forth in
this chapter may be substituted for the notice required in this chapter.

(B) A contract is not required for personal training, private consultations, and fitness testing
rendered on an hourly basis unless they are part of a package of over three hundred dollars.

HISTORY: 1985 Act No. 165, Section 1; 1992 Act No. 380, Section 1; 1994 Act No. 312,
Section 1.

SECTION 44-79-40. Prohibited contractual provisions.

No contract for physical fitness services may:

(1) have a duration of longer than twenty-four months, nor a duration measured by the life of
the customer, the life of the center, or any similar indefinite term; provided, however, if a center
demonstrates financial responsibility to the administrator of the Department of Consumer Affairs
and has been in operation for five or more years in this State, it may offer contracts for physical
fitness services for a duration of up to thirty-six months if approved in writing by the
administrator;

(2) waive the required provisions of this chapter;

(3) provide that a right of action or defense of the customer may be cut off by assignment of
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the contract to a third person.
HISTORY: 1985 Act No. 165, Section 1; 1986 Act No. 467, Section 2; 2008 Act No. 298,
Section 1, eff upon approval (became law without the Governor's signature on June 12, 2008).

SECTION 44-79-50. Unenforceability of prohibited contractual provisions.

Any provision of any contract for physical fitness services which does not comply with this
chapter is unenforceable against the member.

HISTORY: 1985 Act No. 165, Section 1.

SECTION 44-79-60. Permissible contractual provisions.

A contract for physical fitness services may contain clauses which:

(1) provide for extension of the term of the agreement for a period equal to a period of
temporary disability or pregnancy of the customer, or for any other just or reasonable cause;

(2) specify that the written contract constitutes the entire agreement between the parties;

(3) provide for a renewal option, for a duration longer than one month but not more than
twelve months, which to be enforceable must be exercised by the buyer in writing, or by payment
by the buyer of part or all of the renewal price. A renewal option for a duration longer than one
month may be exercised only near the expiration of any previous contract and for not more than
twelve months;

(4) provide for an automatic renew al option, for a duration of no longer than one month,
which to be enforceable must be disclosed in bold type of at least fourteen-point font on the front
page of the contract and must be initialed by the customer. The customer will be given the ability
to opt-in to the automatic renewal provision at the time the initial contract is executed by
initialing an opt-in provision. Near the expiration of the initial contract, the facility shall notify
the customer in writing at the customer's last known address of the automatic renewal option
which the customer selected at the time the initial contract was executed. Price may not increase
or decrease in an automatically renewed contract without written notice to the customer of at
least thirty but not more than sixty days prior to the effective date of the change in price;

(5) specify that cancellation of a contract voids automatic renewal provisions.

HISTORY: 1985 Act No. 165, Section 1; 2008 Act No. 298, Section 2, eff upon approval
(became law without the Governor's signature on June 12, 2008).

SECTION 44-79-70. Rights against successors to contract.

Any right of action or defense which the member may raise based on the contract for physical
fitness services is preserved against any assignee or successor to the contract.

HISTORY: 1985 Act No. 165, Section 1.

SECTION 44-79-80. Financial responsibility requirements; certificates of authority.

(1)  Every center which enters into prepaid or credit contracts for physical fitness services of
over three months' duration or over two hundred dollars in amount shall maintain with the
administrator a surety bond in a sum to be determined by the administrator based on the
estimated future costs to service contracts sold, but not to exceed fifty thousand dollars.
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(2) Inlieu of the bond required in this section, the center may furnish under penalty of peijury
information which reasonably demonstrates financial responsibility as will enable the center to
satisfy the possible claims against the bond. In the event the center is controlled by, under
common control with, or controls other corporations and the other corporation agrees in writing
to satisfy the claims against a bond allowed under this section, the financial responsibility of the
other corporation must be considered in determining the requirement for a bond. In determining
whether the center has the requisite financial responsibility, the administrator may consider the
operating and business history, reputation, and management within and without the State, as well
as the operating and business history and reputation of any business controlled by, under
common control with, or controlling the center. The provisions of subsections (1) and (2) of this
section do not apply to physical fitness service facilities that have been in operation for five years
or more on the effective date of this Chapter.

(3) Each center is required to notify the administrator upon substantial change of its financial
status and to submit an annual report.

(4) No person may offer physical fitness services in this State without first obtaining a
certificate of authority from the administrator. A certificate of authority must be issued by the
administrator upon submission of items (a) through (f) of this section. The applicant must submit:

(@) A formal application for the certificate in such form and detail as the administrator
requires.

(b) A certified copy of its charter or articles of incorporation and its bylaws, if any.

(c) If a corporation, a certified copy of the certificate of authority or good standing
certificate from the Secretary of State of South Carolina.

(d) A copy of its membership agreement.

(e) A copy of any contract to be issued.

(f) A list of outlets at which physical fitness services will be offered.

(9) Any other relevant information required by the administrator.

(5) No certificate of authority may be issued by the administrator until the center pays an
initial certificate of authority fee of fifty dollars an outlet. Certificates of authority may be
renewed upon payment of an annual renewal fee of fifty dollars an outlet on or before December
thirty-first.

(6) A copy of the Certificate of Authority required by this chapter must be posted
conspicuously at every location where monies or contracts are received by the center.

(7) It is unlawful for any center or person acting on behalf of a center required to obtain and
maintain a Certificate of Authority under this chapter to advertise, sell, or offer to sell the use of
physical fitness services when a valid certificate is not on file with the administrator.

(8) The administrator may file a request for a contested case hearing with the Administrative
Law Court to obtain a cease and desist order or an order revoking, suspending, or vacating the
certificate of authority of a center, if the department determines that the center has violated or
failed to comply with any provision of this chapter or regulation promulgated under the authority
of this chapter or if the department shows that:

(a) a document or declaration required by subsection (4), items (a) through (g) were false or
misleading; or

(b) by clear and convincing evidence the center or its agents, officers, or employees have
engaged in false, fraudulent, or deceptive conduct in its dealings with customers.

(9) Instead of revocation, suspension, or refusal to continue a certificate of authority of a
center, the administrative law judge may assess an administrative penalty for a violation of
subsection (4) or (8) of this section not to exceed five hundred dollars for each violation, not to
exceed five thousand dollars for matters commenced in any calendar year. These penalties may
be assessed in connection with orders to cease and desist.

HISTORY: 1985 Act No. 165, Section 1; 1991 Act No. 142, Sections 27, 28; 1994 Act No. 312,

Section 2; 2005 Act No. 128, Section 16, eff July 1, 2005.
SECTION 44-79-90. Promulgation of regulations.
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The administrator shall administer this chapter and may promulgate regulations, subject to the
Administrative Procedures Act, necessary to carry out its provisions.

HISTORY': 1985 Act No. 165, Section 1.

SECTION 44-79-100. Advertising disclosure requirements; providing of other information upon
request.

(1) No center shall advertise physical fitness services which are not operating or available
without clearly and conspicuously disclosing in the advertisement that such are not presently
operating or available.

(2) No center shall advertise physical fitness services which are not operating or available in
each and every outlet unless the advertisement clearly and conspicuously discloses the facilities
or services which are not operating or available at each outlet.

(3) Substantiation for physical fitness services advertising claims, and information necessary
to determine the amount of the bonds required by this chapter, must be provided upon request of
a circuit solicitor, the Attorney General, or the Department of Consumer Affairs.

HISTORY: 1985 Act No. 165, Section 1.

SECTION 44-79-110. Exemptions.

The State of South Carolina and its political subdivisions and any not-for-profit corporations are
exempt from the terms of this chapter.

HISTORY: 1985 Act No. 165, Section 1.

SECTION 44-79-120. Violations and penalties.

Any person who violates any provision of this chapter is guilty of a misdemeanor and upon
conviction must be fined not less than five hundred dollars nor more than five thousand dollars or
be imprisoned for no more than three years, or both.

A violation of any provision of this chapter is considered a violation of Section 39-5-20 of the
South Carolina Unfair Trade Practices Act'

HISTORY: 1985 Act No. 165, Section 1.
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Wisconsin Consumer Protection Laws

100.177 Fitness center and weight reduction center contracts.

(1) In this section:

(ag) "Center" means a fitness center or a weight reduction center.

(@am) "Conspicuous" has the meaning designated under s. 421.301 (8).

(b) "Contract for center services" or "contract” means any of the following:

1. A contract for membership in any center.

2. A contract for instruction, training, assistance or use of facilities
primarily for physical exercise, in weight control, or in figure development.

3. A contract for instruction, supervision or counseling for diet or
weight loss or maintenance.

(c) "Fitness center" means an establishment that, for profit, provides as its
primary purpose services or facilities that are purported to assist patrons in physical
exercise, in weight control, or in figure development, including but not limited to a
fitness center, studio, salon or club. "Fitness center" does not include an organization
solely offering training or facilities in an individual sport or a weight reduction center.

(d) "Operating day" means any calendar day on which the buyer may
inspect and use the facilities and services of the center during a period of at least 8
hours.

(e) "Weight reduction center" means an establishment that provides as its
primary purpose instruction, supervision or counseling for diet or weight loss or

maintenance, if physical exercise services are not provided on the premises.

(2) The seller shall give the buyer a copy of the written contract at the time

the buyer signs the contract.

(3) Every contract for center services shall clearly and conspicuously disclose
the identity and location of the center facilities available to the buyer. The contract
shall disclose the general nature of each major facility and service that will be
available including any conditions or restrictions on their use. The disclosures under
this subsection may be made on a separate sheet provided to the buyer at the time
the buyer signs the contract. If a facility or service is replaced by an equal or superior

facility or service, the center is deemed in compliance with this subsection.



307

(4) Every contract for fitness center services shall provide that performance of
all of the agreed upon facilities and services will be available for the buyer's use on a
specified date no later than 6 months after the date the contract is signed by the

buyer.

(5) Every contract for fitness center services shall be for a specified length of
time not exceeding 2 years and shall clearly disclose the full price of the buyer's

contractual obligation including any interest or other charges.

(5m) Every contract for weight reduction center services shall be for a specified
length of time not exceeding 2 years exclusive of any weight maintenance program.
If the contract for weight reduction center services includes a weight maintenance
program, the contract for weight reduction center services shall be for a specified
length of time not exceeding 3 years. The contract for weight reduction center
services shall clearly disclose the full price of the buyer's contractual obligation

including any interest or other charges.

(6) Every contract for fitness center service shall contain:

(@) A caption printed in boldface uppercase type of not less than 10-
point size entitled "CANCELLATION AND REFUNDS".

(b) A provision under the caption stating: "Right to Cancel. You are
permitted to cancel this contract until midnight of the 3rd operating day after the
date on which you signed the contract. If the facilities or services that are described
in the contract are not available at the time you sign the contract, you have until
midnight of the 3rd operating day after the day on which you received notice of their
availability, to cancel the contract. If within this time period you decide you want to
cancel this contract, you may do so by notifying (the seller) by any writing mailed or
delivered to (the seller) at the address shown on the contract, within the previously
described time period. If you do so cancel, any payments made by you, less a user
fee of no more than $3 per day of actual use, will be refunded within 21 days after
notice of cancellation is delivered, and any evidence of any indebtedness executed
by you will be canceled by (the seller) and arrangements will be made to relieve

you of any further obligation to pay the same."
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(6m) Every contract for weight reduction center service shall contain:

(@) A caption printed in boldface uppercase type of not less than 10-
point size entitled "CANCELLATION AND REFUNDS".

(b) A provision under the caption stating: "Right to Cancel. You are
permitted to cancel this contract until midnight of the 3rd operating day after the
date on which you signed the contract. If the facilities or services that are described
in the contract are not available at the time you sign the contract, you have until
midnight of the 3rd operating day after the day on which you received notice of their
availability, to cancel the contract. If within this time period you decide you want to
cancel this contract, you may do so by notifying.... (the seller) by any writing mailed
or delivered to.... (the seller) at the address shown on the contract, within the
previously described time period. If you do so cancel, any payments made by you,
less the value of services already provided to you, will be refunded within 21 days
after notice of cancellation is delivered, and any evidence of any indebtedness
executed by you will be canceled by (the seller) and arrangements will be made to

relieve you of any further obligation to pay the same."

(7) If, at the time of execution of the center services contract, the facilities and
services described in the contract are available for the buyer's use, the contract may
include the written notice that the facilities and services are available as required by
subs. (6) and (6m).

(8) No contract may require the buyer to pay more than $25 or 10% of the
total contract price, whichever is less, prior to the date on which the customer
receives written notice that the facilities and services described in the contract are

available for full use by the buyer.

(9) No contract for fitness center services may require a buyer who exercises
the contractual right to cancel to pay more than a $3 user fee per day of actual use
of facilities and services by the buyer during the cancellation period. No contract for
weight reduction center services may require a buyer who exercises the contractual
right to cancel to pay more than the value of services provided before cancellation.

(10) Any right of action or defense arising out of a contract for center services
that the buyer has against the seller is preserved against any assignee of or successor

to the contract.
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(11) (@) Every contract for center services shall provide that if any of the
facilities or services described in the contract become unavailable or are no longer
fully operational, before full receipt of the services and use of facilities for which the
buyer contracted, the buyer is liable for only that portion of the total consideration
proportional to the elapsed time portion of the contract at the time of the
unavailability. The buyer is entitled to a refund of any other funds already paid.

(b) A buyer has the option, in lieu of the proportional refund provided in
par. (a), to choose to complete the unused portion of the contract including any
renewal periods at the price disclosed in accordance with sub. (5) at another location
which is owned, controlled, affiliated with or operated by the seller. Any such
modification of the contract must be made in writing and may only modify the terms
of the contract required under sub. (3) concerning the unavailable or no longer fully
operational facilities or services.

(c) Nothing in this subsection shall restrict a center's ability to:

1. Perform regular maintenance or make prompt equipment repairs.
2. Make improvements to the facilities or services.

3. Replace a facility or service with a superior facility or service.

(12) Every contract for center services shall provide that if the buyer is unable
to make use of or receive the center services contracted for because of death or
disability, the buyer is liable for only that portion of the total consideration
proportional to the elapsed time portion of the contract at the time of the death or
disability.

(13)
(a) Subject to sub. (8), no center may collect or by contract require a
buyer to pay more than $100 for center services before the buyer receives or has the
opportunity to receive those services unless the center establishes, for each center

location, proof of financial responsibility as described in part. (b).

(b)
1. Except as provided in subd. 3., a center may establish proof of
financial responsibility required under par. (a) by maintaining an established escrow
account approved by the department for all amounts received from buyers in

advance of the receipt of services or by maintaining any of the following
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commitments approved by the department in an amount not less than $25,000,
subject to subd. 2.:

a. A bond.

b. A certificate of deposit.

d. An irrevocable letter of credit.

2. The commitment described in subd. 1. shall be established in favor
of or made payable to the state, for the benefit of any buyer who does not receive a
refund under sub. (11) (a). The center shall file with the department any agreement,
instrument or other document necessary to enforce the commitment against the
center or any relevant 3rd party, or both.

3. For 6 or more weight reduction centers owned or operated under
the same trade name, the amount of the financial commitment under pars. (a) and
(b) for those weight reduction centers is not required to exceed a total of $150,000.
For a weight reduction center that submits to the department evidence satisfactory
to the department that the weight reduction center collected a total of $50,000 or
more but less than $100,000 from buyers of its center services in the previous
calendar year, the amount of the financial commitment under pars. (a) and (b) is not
required to exceed $10,000. For a weight reduction center that submits to the
department evidence satisfactory to the department that the weight reduction
center collected less than a total of $50,000 from buyers of its center services in the
previous calendar year, the amount of the financial commitment under pars. (a) and

(b) is not required to exceed $5,000.

(14) Any contract for center services is unenforceable against the buyer and is
a violation of this section if:

(@) The buyer entered into the contract in reliance upon any false,
fraudulent, deceptive or misleading information, representation, notice or
advertisement.

(b) The contract does not comply with the requirements of this section.

(c) The seller fails to perform in accordance with the contractual
provisions under this section.

(d) The contract contains a provision in which the buyer agrees to waive

the requirements of this section.
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(15)

(@) The department shall investigate violations of this section or s.

100.178 (2) or (4). The department may on behalf of the state:
1. Bring an action for temporary or permanent injunctive or other relief
in any court of competent jurisdiction for any violation of this section or s. 100.178
(2) or (4). The court may in its discretion, upon entry of final judgment, award
restitution when appropriate to any person suffering loss because of violations of this
section if proof of such loss is submitted to the satisfaction of the court.
2. Bring an action in any court of competent jurisdiction for the

recovery of civil forfeitures against any person who violates this section or s. 100.178
(2) or (4) in an amount not less than $100 nor more than $10,000 for each violation.

(am) The department may bring an action in circuit court to recover on a
financial commitment maintained under sub. (13) against a center or relevant 3rd
party, or both, on behalf of any buyer who does not receive a refund due under sub.
(11) (a).

(b) In addition to the remedies otherwise provided by law, any person
injured by a violation of this section may bring a civil action for damages under s.
100.20 (5). Any person injured by a breach of a contract for center services may bring
a civil action to recover damages together with costs and disbursements, including
reasonable attorney fees, and such other equitable relief as may be determined by

the court.
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Ohio Uniform Commercial Code

Chapter 1345: CONSUMER SALES PRACTICES

1345.41 Prepaid entertainment contract definitions.

As used in sections 1345.41 to 1345.50 of the Revised Code:

(A) "Prepaid entertainment contract" means a contract under which the buyer
of a service pays for or becomes obligated to pay for service prior to the buyer's

receipt of or enjoyment of any or all of the service and that is a contract for:

(1) Dance studio lessons, which include related services and instruction in
ballroom or other types of dancing, and lessons whether given to students

individually or in groups;

(2) Social referral service, which includes any service that, for a fee,
provides matching of members of the opposite sex, by any means for purposes of

introduction, dating, or general social contacts;

(3) Martial arts training, whether or not the training will lead to a specific

degree of expertise;

(4) Health spa service, which includes contracts for instruction, training, or
assistance in physical culture, body-building, exercising, reducing, figure development,
or any other similar activity or for the use of the facilities of a health spa, gymnasium,
or other facility used for any purpose described in this division or for membership in
any group, club, association, or organization formed for any purpose described in this

division.

"Prepaid entertainment contracts" do not include contracts for services rendered by
any public or private nonprofit school, college, or university; by the state or any of its
political subdivisions; or by any nonprofit religious, ethnic, or community

organization.
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(B) "Purchase price" means the total cumulative price of a prepaid
entertainment service, whether under single or multiple contracts, including all

interest and service charges.

(C) "Business day" means any calendar day except Sunday, or a legal holiday as

defined in section 1.14 of the Revised Code.

(D) "First service" means the first service rendered to the buyer under a prepaid
entertainment contract that is typical of the type of service rendered throughout the

course of the contract and that is not a special or an introductory service.

Effective Date: 09-22-1976

1345.42 Contract provision of prepaid entertainment contracts.

(A) All prepaid entertainment contracts between the same seller and the same
buyer that are in effect at the same time, or the terms of which overlap for any
period, shall be considered as one contract for the purpose of
sections 1345.43 and 1345.44 of the Revised Code.

(B) Prepaid entertainment contracts shall:

(1) Be in writing and be signed by the buyer and the seller, and a copy

shall be provided to the buyer at the time he signs the contract;
(2) Not be measured by the life of the buyer;

(3) Not have a duration of service other than a duration that is a precisely
measured period of years or any definite part of a year and shall not have a duration

of service for a period in excess of three years;

(4) Provide that all information and material of a personal or private
nature that is acquired directly or indirectly from a buyer including but not limited
to, answers to tests or questionnaires, photographs, or background information, shall
be returned by the seller to the buyer by regular mail within thirty days after the
expiration of the contract or after the expiration for any reason of the service to be
rendered by the seller;
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(5) Provide that if by reason of death or disability, the buyer is unable to
receive benefits from the seller's services, the contract shall be proportionally
divided by all of the days in which the facility was made available to the buyer as
part of the contract offering, and the buyer shall be liable for payments only for that
portion of the contract that can be attributed to the period prior to the buyer's
actual death or disability, exclusive of any period of time in which the facility was
made available to the buyer free of charge as part of the contract offering, and the
seller, within thirty days after receiving notice of the death or disability, shall return
to the buyer or his representative the amount paid in excess of the proportional

amount;

(6) Provide that performance of the contract will begin no later than one

hundred eighty days from the date the contract is entered into;

(7) Provide that if the buyer relocates twenty-five miles or more from the
facility operated by the seller or a substantially similar facility that would accept the
seller's obligation under the contract and if the buyer gives the seller written notice
that he intends to relocate and requests that the contract be terminated, the
contract shall be proportionally divided by all of the days in which the facility was
made available to the buyer as part of the contract offering, and the buyer shall be
liable for payments for only that portion of the contract that can be attributed to
the period prior to the buyer's actual relocation, exclusive of any period of time in
which the facility was made available to the buyer free of charge as part of the
contract offering, provided, that the seller may require and verify reasonable
evidence of relocation, and the seller shall return to the buyer the amount paid in

excess of the proportional amount;

(8) Provide that if the seller relocates the facility twenty-five miles or
more from the buyer's residence or closes the facility and a substantially similar
facility that would accept the seller's obligation under the contract is not within
twenty-five miles of the buyer's residence, the contract shall be proportionally
divided by all of the days in which the facility was made available to the buyer as
part of the contract offering, and the buyer shall be liable for payments for only that
portion of the contract that can be attributed to the period prior to the seller's
actual relocation or closing of the facility, exclusive of any period of time in which

the facility was made available to the buyer free of charge as part of the contract
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offering, and the seller shall return to the buyer the amount paid in excess of the

proportional amount;

(9) Not require the buyer to pay more than fifty dollars or ten per cent of
the total contract price, whichever is the lesser amount, prior to the date on which
the facility or service that is the subject of the contract is available for use by the

buyer.

Effective Date: 07-26-1984

1345.421 Surety bond where facility under construction and not available for

service at time buyer signs contract.

If the facility that is the subject of the contract is under construction, and is not
available for service at the time the buyer signs the contract, the seller shall
maintain a surety bond issued by a surety company authorized to do business in this
state the principal sum of which shall be a minimum of ten thousand dollars. The
seller is relieved from the obligation to maintain the bond twenty-four months after
completion of the facility and commencement of service. The bond shall be in favor
of the state of Ohio for the benefit of any person injured by having paid moneys for
the use of a facility which fails to open within one hundred eighty days after the date
upon which the buyer and seller entered into a contract, or closes within twenty-
four months after completion of a facility and commencement of service. However,
the aggregate liability of the surety to all persons for all breaches of the conditions
of the bond provided herein shall in no event exceed the amount of the bond.
Evidence of the bond shall be available for inspection upon request by the office of

the attorney general, current contract holders, or prospective buyers.

Effective Date: 07-26-1984

1345.43 Right of buyer to cancel.

(A) In addition to any right otherwise to revoke an offer or to terminate or
cancel a sale or contract, the buyer has the right to cancel a prepaid entertainment

contract until midnight of the third business day after the date on which the first
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service under the contract is available, and if the facility or service that is the subject
of the contract is not available at the time that the buyer signs the contract, the
buyer has until midnight of the seventh business day after the date on which the first
service under the contract is available to cancel the contract. Cancellation is
evidenced by the buyer giving written notice of cancellation to the seller at the
address of any facility available for use by the buyer under the contract. The buyer
shall deliver the notice by telegram, manual delivery, personal delivery, or by
certified mail delivery, return receipt requested. Notice of cancellation by certified
mail delivery shall be effective upon the date of post marking. Telegram delivery is
effective when the telegram is ordered. Manual delivery or personal delivery is
effective when delivered to the seller or to the seller's address, whichever comes
first. Notice of cancellation need not take a particular form and is sufficient if it
indicates, by any form of written expression, the intention of the buyer not to be
bound by the contract. Notice of the buyer's right to cancel must appear on all
notes or other evidence of indebtedness given pursuant to any prepaid
entertainment contract. Effective Date: 07-26-1984

1345.44 Prepaid entertainment contract form.

(A) Every prepaid entertainment contract shall state the date on which the
buyer actually signs. The seller shall give the buyer a copy of the contract that has

been signed by the seller and complies with division (B) of this section.
(B) All of the following apply to any prepaid entertainment contract:

(1) A completed form, in duplicate, captioned "notice of cancellation,"
shall be attached to the contract signed by the buyer and be easily detachable and

shall contain in ten-point boldface type, the following statement:

"NOTICE OF CANCELLATION
(Enter date of contract)
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You may cancel this contract for any reason at any time prior to midnight
of the third business day after the date on which the first service under the contract
is available, and if the facility or services that is the subject of the contract is not
available when you sign the contract, you may cancel the contract at any time prior
to midnight of the seventh business day after the date on which you receive your
first service under the contract. If you cancel within this period, the seller must send
you a full refund of any money you have paid, except that a reasonable expense fee
not to exceed ten dollars may be charged if you have received your first service
under the contract. The seller must also cancel and return to you within twenty

business days any papers that you have signed.

To cancel this contract you must deliver in person, manually, or by
certified mail, return receipt requested, the signed and dated copy of this
cancellation notice or any other written notice of cancellation, or send a telegram,
to (name of seller), at the address of any facility available for use by you not later
than midnight of the third business day after the date on which the first service
under the contract is available, and if the facility or service that is the subject of the
contract is not available when the contract was signed, not later than midnight of
the seventh business day after the date on which the first service under the contract

is available

| hereby cancel this contract.

(Buyer's signature)"

(2) Before furnishing copies of the notice of cancellation to the buyer, the
seller shall complete both copies by entering the name of the seller, the address of

the seller's place of business, and the date of the contract.

(O) Until the seller has complied with this section, the buyer may cancel the
contract by delivering to the seller by certified mail, personal or manual delivery, or
telegraphing written notice of his intention to cancel. The period within which the
buyer may cancel the contract prescribed by this section begins to run from the time

of the seller complies with divisions (A) and (B) of this section.
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(D) In any prepaid entertainment contract no seller shall:

(1) Include in any contract, any confession of judgment or any waiver of
any rights to which the buyer is entitled under this section, including specifically his

right to cancel the contract in accordance with this section;

(2) Fail to inform each buyer orally, at the time he signs the contract, of

his right to cancel,
(3) Misrepresent in any manner the buyer's right to cancel;

(4) Fail or refuse to honor any valid notice of cancellation by a buyer and

within ten business days after receipt of the notice to:

(a) Refund all payments made under the contract, except that if the
buyer has received his first service under the contract the seller may retain or bill the

buyer for ten dollars;

(b) Cancel and return any note, negotiable instrument, or other
evidence of indebtedness executed by the buyer in connection with the contract
and take any action necessary to reflect the termination of any security interest or

lien created under the contract;

(c) Notify the buyer if the seller intends to repossess or abandon any
evidence of membership or other goods provided to the buyer by the seller

pursuant to the contract.

(E) If there is in effect an earlier prepaid entertainment contract, this section
and section 1345.43 of the Revised Code apply to a transaction in which the seller
and the buyer enter into a new prepaid entertainment contract, or a modification of

the earlier contract.
Effective Date: 07-26-1984

1345.45 Retaining notice of cancellation.

If a buyer cancels a prepaid entertainment contract pursuant to
sections 1345.41 to 1345.50 of the Revised Code, the seller shall retain for the period
in which an action to enforce the contract could be commenced, the notice of

cancellation made pursuant to section 1345.43 of the Revised Code. If the date of
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delivery is not indicated or recorded on the notice of cancellation, the seller shall

record the date of delivery on the notice of cancellation.

Effective Date: 07-26-1984

1345.46 Buyer to deliver goods or evidence of membership to seller after

cancellation.

Within twenty days after a prepaid entertainment contract has been canceled
pursuant to sections 1345.41 to 1345.50 of the Revised Code, the buyer upon
demand must deliver to the seller any evidence of membership or other goods
provided to the buyer by the seller pursuant to the contract. The buyer may deliver
evidence of membership or other goods provided under the contract by certified
mail, manual delivery, or other personal delivery. The goods shall not be diminished
in quantity nor subjected to unreasonable wear or use. If the seller fails to demand
possession of the goods within twenty days of the buyer's notice of cancellation, the
goods become the property of the buyer without obligation to pay for them. The
buyer has the duty to take reasonable care of the goods in his possession before
cancellation and twenty days thereafter, during which time the goods are otherwise

at the seller's risk.

Effective Date: 07-26-1984

1345.47 Defenses of buyer against holder in due course.

Notwithstanding section 1303.35 of the Revised Code, a buyer who executes a
prepaid entertainment contract or a note in connection with such a contract may
assert as a defense to a claim by a holder in due course, as defined in
section 1303.32 of the Revised Code, any defense that the buyer may assert against

the seller of the prepaid entertainment contract.

Effective Date: 08-19-1994
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1345.48 Deceptive acts or practices - damages.

(A) Failure to comply with sections 1345.41 to 1345.50 of the Revised Code
constitutes a deceptive act or practice in connection with a consumer transaction in
violation of section 1345.02 of the Revised Code.

(B) If the seller of a prepaid entertainment contract fails to comply with
division (D)(4)@) of section 1345.44 of the Revised Code, the buyer may recover the
amount of money due to him under that section and, in addition, may recover
damages in an amount equal to the amount of money due to him and reasonable

attorney's fees.

Effective Date: 09-22-1976

1345.49 Buyer's waiver void.

Any waiver by the buyer of the provisions of sections 1345.41 to 1345.50 of the

Revised Code is contrary to public policy and is void.

Effective Date: 09-22-1976

1345.50 Remedies.

The remedies provided in sections 1345.41 to 1345.50 of the Revised Code are in
addition to remedies otherwise available under state or local law. Effective Date: 09-
22-1976
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OHIO CONSUMER PROTECTION LAWS

The Consumer Protection Sales Act (CPSA), Ohio Revised Code §1345, et seq,,
is the primary consumer protection statute in Ohio. The CPSA regulates consumer
sales practices, including sales, leases, assignments, awards by chance or other
transfers of items of goods, services, franchises or intangibles to individuals for
purposes that are primarily personal, family or household. The Act is intended to
protect consumers and eradicate unfair, deceptive or unconscionable acts or
practices. The attorney general’s office investigates alleged violations of the Act
upon reasonable cause derived from its own inquiries, as a result of complaints, or
from consumer transaction cases referred to it by the Director of Commerce. The
attorney general may bring an action for declaratory judgment, temporary or
permanent injunction, or a class action on behalf of consumers damaged by
practices in violation of the Act. Under the statute, a consumer may bring a class
action or an action for declaratory judgment or injunction. Additionally, he may
rescind the transaction or recover his damages. If the practice is determined to be
deceptive or unconscionable, the consumer may rescind the transaction or recover
three times his actual damages or $200, whichever is greater. Attorneys’ fees may be
awarded to a prevailing party. The attorney general may also initiate criminal

proceedings to prosecute violations of the CPSA
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Saskatchewan the Consumer Protection Act 2002

The Consumer
Protection Act

being

Chapter C-30.1 of the Statutes of Saskatchewan, 1996
(effective January 1, 1997) as amended by the Statutes of
Saskatchewan, 1997, ¢.S-50.11; 2002, ¢.16; 2004, ¢.1.-16.1 and
¢.65; 2006 c.5 and 15; and 2008, c.4.

NOTE:

This consolidation is not official. Amendments have been
incorporated for convenience of reference and the original statutes
and regulations should be consultedforall purposes of interpretation
and application of the law. In order to preserve the integrity of the
original statutes and regulations, errors that may have appeared are
reproduced in this consolidation.
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(iii) the manmner in which the request must be given to the credit card
issuer; and

(iv) the time in which the request is deemed to be given if it is given
other than by personal service;

(h) prescribing any other matter or thing that is required or authorized by
this Part to be prescribed in the regulations;

(i) respecting any other matter or thing that the Lieutenant Governor in
Council considers necessary to carry out the intent of this Part.

2002, c.16, 5.6.

76 Repealed. 2006, c.15, s.9.

PARTIV.2
Future Performance Contracts

Interpretation of Part
76.10 In this Part:

(a) “consumer” means an individual who participates in a consumer
transaction;

(b) “consumer transaction” means the supply of goods or services by a
supplier to a consumer;

(c) “future performance contract” means a contract between a supplier
and a consumer for the supply of goods or services for which:

(i) the delivery, performance or payment in full is not made at the time
the contract is made or partly executed; and

(i) the consideration for the goods or services exceeds the prescribed
amount;

(d) “goods” means personal property, including fixtures, ordinarily used for
personal, family or household purposes;

(e) “prescribed” means prescribed in the regulations made pursuant tc
this Part;

(f) “services” means services offered or provided primarily for personal,
family or household purposes, whether or not the services are offered or
provided together or separate from goods and includes a membershipin a club
or organization;

(g) “supplier” means a person who, in the course of his or her business,
participates in a consumer transaction by supplying goods or services to a
consumer;

(h) “supply” includes, with respect to the supply of goods or services to a
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Application of Part
76.11(1) Subject to subsections (2) and (3), this Part applies to future performance
contracts.

(2) This Part does not apply to future performance contracts involving:

(a) any goods, services or businesses or category of goods, services or
businesses exempted by the regulations; or

(b) anyconsumer transactions or category of consumer transactions exempted
by the regulations.

(3) This Part does not apply to a future performance contract in existence on or
before the day on which this section comes into force unless that future performance
contract is extended or renewed after the day on which this section comes into force.

20086, c.15, s.10.

Requirements for future performance contracts
76.12 Every future performance contract shall:

(a) bein writing; and
(b) contain the prescribed information.

20086, c.15, s.10.

Copy of future performance contract
76.13 After a supplier and a consumer enter into a future performance contract,
the supplier must provide a copy of the contract to the consumer within the
prescribed period and in the prescribed manner.

20086, c.15, s.10.

Cancellation of future performance contract
76.14(1) If a future performance contract does not contain the information
required pursuant to clause 76.12(b), the consumer may cancel the future
performance contract by giving notice of cancellation to the supplier in accordance
with section 76.15 not later than one year after the date on which the consumer
received a copy of the contract.

(2) In addition to the cancellation rights mentioned in subsection (1), a consumer
may cancel a future performance contract at any time before delivery of the goods
or commencement of the services under the future performance contract if:

(a) the supplier does not deliver the goods within 30 days after:
(i) the delivery date specified in the future performance contract; or

(i1) anamended delivery date agreed to in writing by the consumer and
the supplier; or
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(b) the supplier does not begin the services within 30 days after:

(i) the commencement date specified in the future performance contract;
or

(ii) an amended commencement date agreed to in writing by the
consumer and the supplier.

(3) A consumer may cancel a future performance contract at any time before the
delivery of the goods or the commencement of the services pursuant to the future
performance contract if:

(a) a delivery date or a commencement date is not specified in the future
performance contract; and

(b) the supplier does not deliver the goods or begin the services within 30
days after the date on which the future performance contract is entered into.

(4) For the purposes of subsections (2) and (3):

(a) a supplier is deemed to have delivered the goods pursuant to a future
performance contract if:

(i) delivery was attempted but was refused by the consumer at the time
delivery was attempted; or

(i) delivery was attempted but not made because no person was
available to accept delivery for the consumer on the day for which
reasonable notice was given to the consumer that the goods were
available to be delivered; and

(b) a supplier is deemed to have commenced the services pursuant to a
future performance contract if:

(i) commencement was attempted but refused by the consumer at the
time that commencement was attempted; or

(ii) commencement was attempted but did not occur because no person
was available to enable the services to begin on the day for which
reasonable notice was given to the consumer that the services were
available to begin.

2006, c.15, s.10.

Notice of cancellation
76.15(1) A future performance contract is cancelled pursuant to section 76.14 on
the giving of a notice of cancellation in accordance with this section.

(2) Anotice of cancellation may be expressed in any way as long as it indicates the
intention of the consumer to cancel the future performance contract.

(3) A notice of cancellation may be given to a supplier by any prescribed means.

(4) If a notice of cancellation is given other than by personal service, the notice of
cancellation is deemed to be given at the prescribed time.

2006, c.15, s.10.



326

CONSUMER PROTECTION c. C-30.1

Court may provide relief against cancellation
76.16 If, in the opinion of the court, it would be inequitable for a future
performance contract to be cancelled pursuant to section 76.14, the court may make
any order it considers appropriate.

20086, ¢.15, 5.10.

Effect of cancellation
76.17(1) The cancellation of a future performance contract pursuant to section 76.14
operates:

(a) to cancel the future performance contract as if the future performance
contract had never existed; and

(b) tocancel, as if the future performance contract had never existed:

(1) anyconsumer transaction that was related to the future performance
contract;

(il) any guarantee given with respect to the consideration that was
payable pursuant to the future performance contract; and

(iil) any security given by the consumer or guarantor with respect to
the consideration that was payable pursuant to the future performance
contract.

(2) If credit is extended or arranged by a supplier with respect to a future
performance contract:

(a) the credit contract is conditional on the future performance contract,
whether or not the credit contract is part of or attached to the future
performance contract; and

(b) if the future performance contract is cancelled, that cancellation has the
effect of cancelling the credit contract as if the future performance contract
had never existed.

2006, ¢.15, 5.10.

Responsibilities on cancellation
76.18(1) Within 15 days after a future performance contract is cancelled pursuant
tosection 76.14, the supplier must refund to the consumer all consideration paid by
the consumer pursuant to the future performance contract and any related
consumer transaction, whether the consideration was paid to the supplier or to
another person.

(2) Ifgoods are delivered to a consumer pursuant to a future performance contract
that is cancelled pursuant to section 76.14, within 15 days after the date of
cancellation or delivery of the goods, whichever is later, the consumer must return
the goods to the supplier unused and in the same condition in which the goods were
delivered to the consumer.
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(3) The consumer may return the goods pursuant to subsection (2) by any method
that provides the consumer with confirmation of the delivery of the goods to the
supplier.

(4) The supplier must accept a return of goods by a consumer pursuant to
subsection (2).

(56) The supplier is responsible for the reasonable cost of returning goods pursuant
to subsection (2).

(6) Goods that are returned by the consumer pursuant to subsection (2) otherwise
than by personal delivery are deemed for the purposes of that subsection to have
been returned when sent by the consumer to the supplier.

(7) Anybreach of the consumer’s obligations pursuant to this section is actionable
by the supplier as a breach of statutory duty.
2006, c.15, s.10.

Recovery of refund
76.19 If a consumer has cancelled a future performance contract pursuant to
section 76.14 and the supplier has not refunded all of the consideration within
the 15-day period mentioned in subsection 76.18(1), the consumer may recover the
consideration from the supplier by an action in debt.

20086, c.15, 5.10.

Cancellation of pre-authorized payments
76.20 If a future performance contract is cancelled pursuant to this Part, the
supplier must cancel any future payments or charges that have been authorized by
the consumer.

2006, c.15, .10.

Offence and penalties
76.21(1) No person shall fail to comply with any provision of this Part or the
regulations made pursuant to this Part.

(2) Every person who contravenes any provision of this Part or the regulations
made pursuant to this Part is guilty of an offence and liable on summary conviction:

(a) for afirst offence:

(i) in the case of an individual, to a fine of not more than $5,000, to
imprisonment for a term of not more than one year or to both; and

(i1) in the case of a corporation, to a fine of not more than $100,000; and
(b) for a second or subsequent offence:

(i) in the case of an individual, to a fine of not more than $10,000, to
imprisonment for a term of not more than one year or to both; and

(i1) in the case of a corporation, to a fine of not more than $500,000.
2006, c.15, s.10.
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Directors, ete., of corporations
76.22 Every officer, director or agent of a corporation who directed, authorized,
assented to, acquiesced in or participated in an act or omission of the corporation
that would constitute an offence by the corporation is guilty of that offence and is
liable on summary conviction to the penalties provided for the offence whether or
not the corporation has been prosecuted or convicted.

20086, c.15, 5.10.

Regulations
76.23 For the purposes of this Part, the Lieutenant Governor in Council may
malke regulations:

(a) defining, enlarging or restricting the meaning of any word or expression
used in this Part but not defined in this Part;

(b) prescribing an amount for the purposes of subclause 76.10(c)(ii);

(c) exempting from the application of this Part future performance contracts
involving:

(i) any goods, services or businesses or category of goods, services or
businesses; or

(ii) any consumer transactions or category of consumer transactions;

(d) prescribing the information that must be contained in a future performance
contract to which this Part applies;

(e) for the purposes of section 76.13, prescribing the period in which, and the
manner in which, a supplier must provide a copy of the future performance
contract to the consumer;

(f) prescribing for the purposes of section 76.15:

(i) the means by which a notice of cancellation of a future performance
contract must be given to the supplier; and

(i) the time at which a notice of cancellation of a future performance
contract is deemed to be given if it is given other than by personal
service;

(g) prescribing any other matter or thing that is required or authorized by
this Part to be prescribed in the regulations;

(h) respecting any other matter or thing that the Lieutenant Governor in
Council considers necessary to carry out the intent of this Part.

20086, .15, 5.10.
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PART IV.3
Personal Development Services Contracts

Interpretation of Part
76.30 In this Part:

(a) “business day” means a day on which the supplier is open for business;

(b) “consumer” means an individual who participates in a consumer
transaction;

(c) “consumer transaction” means the supply of services by a supplier to a
consumer;

(d) “fee” means all amounts payable by a consumer to a supplier pursuant
to a personal development services contract;

(e) “personal development services” means:
(i) services related to any of the following:
(A) health, fitness, dieting or matters of a similar nature;

(B) modelling and talent, including photo shoots relating to
modelling and talent, or matters of a similar nature;

(C) martial arts, sports, dancing or similar activities;
(D) any other prescribed services; and
(i) facilities provided for:

(A) instruction, training or assistance with respect to any of the
services mentioned in subclause (i); and

(B) the use by a consumer of any of the services mentioned in
subclause (i);

(f) “personal development services contract” means a contract between
a supplier and a consumer for personal development services;

(g) “prescribed” means prescribed in the regulations made pursuant to
this Part;

(h) “services” means services offered or provided primarily for personal,
family or household purposes and includes a membership in a club or
organization;

(i) “supplier” means a person who, in the course of his or her business,
participates in a consumer transaction by supplying services to a consumer;

(G) “supply” includes, with respect to the supply of services to a consumer, a
sale, lease or other arrangement.

20086, c.15, s.10.
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Application of Part
76.31(1) Subject to subsections (2) and (3), this Part applies to personal development
services contracts for which:

(a) payment is required in advance of those services being provided; and

(b) the consumer’s total payment obligation under the contract exceeds the
prescribed amount.

(2) This Part does not apply to personal development services contracts involving
any of the following:

(a) personal development services contracts where the supplier is:
(i) a non-profit corporation or a co-operative;
(i) a private club that is primarily owned by its members; or

(iii) funded or run by a charitable or municipal organization or by the
government of Saskatchewan or any of its agencies;

(b) any other services or businesses or category of services or businesses
exempted by the regulations;

(c) any other consumer transactions or category of consumer transactions
exempted by the regulations.

(3) This Part does not apply to a personal development services contract in
existence on or before the day on which this section comes into force unless that
personal development services contract is extended or renewed after the day on
which this section comes into force.

2006, c.15, s.10.

Requirements for personal development services contracts
76.32 Every personal development services contract shall:

(a) bein writing; and
(b) contain the prescribed information.
20086, ¢.15, 5.10.

Copy of personal development services contract
76.33 After a supplier and a consumer enter into a personal development services
contract, the supplier must provide a copy of the contract to the consumer within
the prescribed period and in the prescribed manner.

2006, c.15, s.10.
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Payments not required or accepted
76.34 No supplier shall require or accept payment for personal development

services from a consumer if:

(a) thesupplier does not have a personal development services contract with
the consumer; or

(b) the supplier has a personal development services contract with the
consumer but the personal development services contract does not contain the
information required pursuant to clause 76.32(b).

2006, ¢.15, 5.10.

Term of contract
76.35(1) In this section, “prepayment of fees” means, in relation to any
personal development services contract, a fee that is paid or payable before any or
all of the agreed services are provided.

(2) No personal development services contract shall be made for a term longer
than two years.

(3) Any personal development services contract entered into for a term exceeding
two years is void.

(4) A supplier who agrees to provide any personal development services under a
personal development services contract must not require or accept prepayment of
fees for any period or periods totalling more that 12 months.

2006, c.15, 5.10.

Renewal or extension of contract
76.36 Any personal development services contract that provides for the renewal
or extension of the contract beyond the original term of two years is void unless the
prescribed requirements are met.

2006, c.15, 5.10.

One contract per distinet service
76.37(1) No supplier shall enter into a new contract for personal development
services with a consumer with whom the supplier has an existing contract for
personal development services unless the new contract is for personal development
services that are distinctly different from the services provided under the existing
contract.

(2) Any new contract entered into in contravention of subsection (1) is void.

(3) For the purposes of subsection (1), a different term or a different commencement
date does not constitute a distinet difference in the personal development services
to be provided.

(4) Nothing in this section prevents a personal development services contract
from being renewed during the term of the contract provided that the renewal
meets the requirements set out pursuant to section 76.36.

2006, ¢.15, 5.10.
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Instalment plan
76.38(1) Every supplier of personal development services pursuant to a personal
development services contract shall make available to consumers at least one plan
for instalment payments of the fee that allows consumers to make equal monthly
payments over the term of the personal development services contract.

(2) Nosupplier shall provide an instalment payment plan through which the total
amount paid by instalments exceeds the fee by more than 25 per cent.

2008, c.15, 5.10.

Cancellation of personal development services contract
76.39(1) A consumer may, without reason, cancel a personal development

services contract within 7 business days after the later of:
(a) receiving the written copy of the contract pursuant to section 76.33; and

(b) the day on which all services to be provided for under the contract are
available to the consumer.

(2) Inaddition to the cancellation rights mentioned in subsection (1), a consumer,
or a prescribed person, may cancel a personal development services contract:

(a) within one year after the date on which the consumer entered into the
contract if the copy of the contract provided to the consumer pursuant to
section 76.33 does not contain the information required pursuant to
clause 76.32(b); or

(b) at any time if:

(i) there has been a prescribed material change in the circumstances of
the consumer; or

(i) there has been a prescribed material change in the services
provided by the supplier.

(3) Section 76.44 does not apply to a cancellation pursuant to clause (2)(b).

(4) If a consumer cancels a personal development services contract pursuant to
clause (2)(b), the supplier must:

(a) within 15 days after the notice of cancellation has been given in
accordance with section 76.41, refund to the consumer the amount calculated
in the prescribed manner; and

(b) within 30 days after the notice of cancellation has been given in
accordance with section 76.41, return to the consumer every negotiable
instrument executed by the consumer in connection with the contract that has
not already been negotiated.

2006, c.15, 5.10.
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Trustee for payment where facility unavailable
76.40(1) No supplier shall receive payment from a consumer pursuant to a
personal development services contract for personal development services that are
not available at the time the payment is made unless the payment is made through
a trust corporation that:

(a) 1is licensed pursuant to The Trust and Loan Corporations Act, 1997; and
(b) has agreed to act as a trustee for the payment.
(2) Subsection (1) does not apply when:

(a) the personal development service that is not available is the use of a
facility; and

(b) the consumer has agreed in writing to use another facility provided by
the supplier until the facility set out in the contract is available.

(3) Every trustee acting pursuant to subsection (1) shall act in accordance with
the regulations made pursuant to this Part.

(4) If a supplier has engaged the services of a trustee pursuant to subsection (1):
(a) any notice to the trustee is deemed to be notice to the supplier; and

(b) any money payable by the supplier is payable by the trustee to the extent
that the trustee holds sufficient trust funds for that purpose.

2008, ¢.15, 5.10.

Notice of cancellation
76.41(1) A personal development services contract is cancelled pursuant to
section 76.39 on the giving of a written notice of cancellation in accordance with
this section.

(2) A written notice of cancellation may be expressed in any way as long as it
indicates the intention of the consumer to cancel the personal development services
contract.

(38) The consumer may give a written notice of cancellation:
(a) by personal service;
(b) by registered mail; or

(¢) by any other means set out in the personal development services
contract.

(4) If a consumer gives written notice of cancellation by registered mail, the
consumer may send or deliver the written notice of cancellation:

(a) to an address of the supplier set out in the personal development
services contract; or

(b) ifthe consumer did not receive a written copy of the personal development
services contract or there is no address set out in the personal devleopment
services contract, to an address of the supplier known to the consumer.
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(6) Ifawritten notice of cancellation is given by registered mail, the written notice
of cancellation is deemed to have been given on the third day following the date of
its mailing, unless the person to whom it is mailed establishes that, through no
fault of his, her or its own, the person did not receive the written notice of
cancellation or received it at a later date.

2008, ¢.15, 5.10.

Court may provide relief against cancellation
76.42 If, in the opinion of the court, it would be inequitable for a personal
development services contract to be cancelled pursuant to section 76.39, the court
may make any order it considers appropriate.

2008, c.15, §.10.

Effect of cancellation
76.43(1) The cancellation of a personal development services contract pursuant to
section 76.39 operates:

(a) to cancel the personal development services contract as if the personal
development services contract had never existed; and

(b) to cancel, as if the personal development services contract had never
existed:

(1) any consumer transaction that was related to the personal
development services contract;

(il) any guarantee given with respect to the consideration that was
payable pursuant to the personal development services contract; and

(iii) any security given by the consumer or guarantor with respect to
the consideration that was payable pursuant to the personal development
services contract.

(2) If credit is extended or arranged by a supplier with respect to a personal
development services contract:

(a) the credit contract is conditional on the personal development services
contract, whether or not the credit contract is part of or attached to the
personal development services contract; and

(b) ifthe personal development services contract is cancelled, that cancellation
has the effect of cancelling the credit contract as if the personal development
services contract had never existed.

2008, ¢.15, 5.10.
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Responsibilities on cancellation
76.44 Within 15 days after a personal development services contract is cancelled
pursuant tosection 76.39, the supplier must refund to the consumer all consideration
paid by the consumer pursuant to the personal development services contract and
any related consumer transaction, whether the consideration was paid to the
supplier or to another person.

20086, c.15, s.10.

Recovery of refund
76.45 If a consumer has cancelled a personal development services contract
pursuant to subsection 76.39(1) or clause 76.39(2)(a) and the supplier has not
refunded all of the consideration within the 15-day period mentioned in section 76.44,
the consumer may recover the consideration from the supplier by an action in debt.

2008, c.15, 5.10.

Cancellation of pre-authorized payments
76.46 If a personal development services contract is cancelled pursuant to this
Part, the supplier must cancel any future payments or charges that have been
authorized by the consumer.

2008, c.15, 5.10.

Offence and penalties
76.47(1) No person shall fail to comply with any provision of this Part or the
regulations made pursuant to this Part.

(2) Every person who contravenes any provision of this Part or the regulations
made pursuant to this Part is guilty of an offence and liable on summary conviction:

(a) for afirst offence:

(i) in the case of an individual, to a fine of not more than $5,000, to
imprisonment for a term of not more than one year or to both; and

(i1) in the case of a corporation, to a fine of not more than $100,000; and
(b) for a second or subsequent offence:

(i) in the case of an individual, to a fine of not more than $10,000, to
imprisonment for a term of not more than one year or to both; and

(i) in the case of a corporation, to a fine of not more than $500,000.
2006, ¢.15, s.10.
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Directors, ete., of corporations
76.48 Every officer, director or agent of a corporation who directed, authorized,
assented to, acquiesced in or participated in an act or omission of the corporation
that would constitute an offence by the corporation is guilty of that offence and is
liable on summary conviction to the penalties provided for the offence whether or
not the corporation has been prosecuted or convicted.

2006, c.15, 5.10.

Regulations
76.49 For the purposes of this Part, the Lieutenant Governor in Council may
make regulations:

(a) defining, enlarging or restricting the meaning of any word or expression
used in this Part but not defined in this Part;

(b) for the purposes of paragraph 76.30(d)(i)}D), prescribing any other
services;

(¢) prescribing an amount for the purposes of clause 76.31(1)(b);

(d) exempting from the application of this Part personal development
services contracts involving:

(i) any services or businesses or category of services or businesses; or
(i) any consumer transactions or category of consumer transactions;

(e) forthe purposes of clause 76.32(b), prescribing the information that must
be contained in a personal development services contract to which this Part
applies, including prescribing the form in which certain information must be
included in the contract;

(f) for the purposes of section 76.33, prescribing the period in which, and the
manner in which, a supplier must provide a copy of the personal development
services contract to the consumer;

(g) for the purposes of section 76.36, prescribing the requirements to be met
for the renewal and extension of a personal development services contract,
including prescribing the manner in which the supplier shall deliver a notice
to the consumer about the renewal and extension;

(h) for the purposes of subsection 76.39(2):

(i) prescribing persons, or a category of persons, who may cancel a
personal development services contract on the consumer’s behalf, including
setting out the circumstances in which cancellation by a third party is
permitted;

(i) prescribing material changes in the circumstances of a consumer
that allow the consumer to cancel a personal development services
contract at any time; and

(iii) prescribing material changes in the services provided by a supplier
that allow the consumer to cancel a personal development services
contract at any time;
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This Code of Practice has been developed by representatives of the weight
management industry, consumer organisations, health and nutrition professionals and

state and federal government consumer affairs departments.

It provides a comprehensive guide for the protection of consumers’ rights and the

conduct of weight management businesses.

The Code is administered by Weight Management Council Australia Limited, which
has responsibility for Code development and managing its members’ compliance
with the Code.

The Council was incorporated as a company limited by guarantee under the

Corporations Law on 3 June 1997.

The Board of the Council is chaired by an independent chairperson - Professor Gary
Wittert. The Board includes representatives of the following organisations:

® Australian Nutrition Foundation Inc;

® (Consumers’ Federation of Australia Inc;

® Fernwood Womens Health Clubs (Australia) Pty Ltd

® Fortuity Pty Ltd t/a as Weight Watchers

® Jenny Craig Weight Loss Centres Pty Ltd.

Nestle Healthcare Nutrition

The current members of the Council are:

Fernwood Womens Health Clubs (Australia) Pty Ltd
® Fortuity Pty Ltd t/a Weight Watchers

® Jenny Craig Weight Loss Centres Pty Ltd

® Nestle Healthcare Nutrition

® Prima Health Solutions Pty Ltd

Further information about the Council is available on its website: weightcouncil.org
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WEIGHT MANAGEMENT CODE OF PRACTICE

APPLICATION OF THE CODE

Members of the Weight Management Council Australia Ltd (the Council) are
bound by the Weight Management Code of Practice.

PRINCIPLES

The agreed standards upon which the Code is based, recognise and affirm

the following consumer rights:

® to be informed,;
® {0 choose;

® {0 be heard;

® {0 redress;

® {0 educate consumers about weight management products and

services;

® to be provided with safe and effective weight management products

and services;
® to receive products and services that are nutritionally sound;

® that weight management products available are efficacious.

INTERPRETATION

In this Code, unless the contrary intention appears:
Code means this Weight Management Code of Practice;
Codex means Codex Alimentarius Commission (International Food Standards)

Codex Stan 203-1995 means Codex Standard for Formula Foods for Use in

Very Low Energy Diets for Weight Reduction

Complaints Committee means a committee appointed by the board of the

Council in order to resolve disputes between Members and consumers;
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Complaint Handling Procedures are the complaint handling procedures

administered by the Complaints Committee and described in Annexure 4,

Cooling off period means the period referring to in clause 7.1 during which a

consumer may terminate their contract;

Food Standards Code means the Australia New Zealand Food Standards
Code;

Formulated Meal Replacement has the same meaning as in Standard 2.9.3
of the Food Standards Code and is a single food or pre-packaged selection of
foods that is sold as a replacement for one or more of the daily meals but

not as a total diet replacement;
FSANZ means Food Standards Australia and New Zealand;

Health Screening Questionnaire means the questions described item 4 of

the Health Assessment Guidelines attached as Annexure 1;
Member means a member of the Council;

Registered Medicines (Non-prescription) means Registered Medicines (Non-

prescription) as defined by the Therapeutic Goods Administration;

Registered Medicines (Prescription) means Registered Medicines

(prescription) as defined by the Therapeutic Goods Administration;

Slimming Advertising Guidelines are the Slimming Advertising Guidelines

attached as Annexure 2 to this Code;

Standard 2.9.3 means FSANZ Standard 2.9.3 entitled Formulated Meal
Replacements and Formulated Supplementary Foods as amended from time

to time;

Training Competencies are the Weight Management Industry Training

Competencies attached as Annexure 3;

Very Low Energy Diets refer to formula based diets, to achieve restricted
energy intake while maintaining minimum intake of essential nutrients, for the

management of obesity. They may constitute the sole source of nutrition for
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the persons for whom the formulation is intended when it is used in

accordance with the manufacturer’s directions.

OBJECTIVES OF THE CODE OF PRACTICE

3.1 To ensure that the advertising by Members gives accurate information
about costs and the likelihood of success of weight management products

and services.

3.2 To ensure that members providing weight management products and
services deal openly, honestly and fairly with consumers and represent

themselves in accordance with their training and accreditation.

3.3 To enable consumers to make informed choices about the weight

management products and services they purchase.

3.4 To achieve standardised and recognised training and qualifications for

those providing weight management products and services.

3.5 To ensure that consumers are informed about their legal rights and the

Code before they enter into a contract.

3.6 To ensure timely and appropriate resolution of disputes within an

established framework of dispute resolution mechanisms.

3.7 To ensure that weight management products and services do not
compromise health status and are supported by sound food technology and

nutritional science.

3.8 To ensure that Members actively promote the Code to their clients and

potential clients.

ADVERTISING

4.1 All advertisements or marketing practices by Members must be truthful

and accurate in content and intent. All advertisements and marketing
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practices by Members must not mislead consumers or be likely to mislead

consumers.

Note: Misleading consumers may include, amongst other things, making false

ormisleading representations to a consumer as to:

(a) the price of weight management products or services;

(b) the benefits of weight management products or services; or
(c) the need for any weight management products or services.

4.1 If any cost is stated there should be full disclosure of what entitlements
that cost covers. In addition, a statement of any other products or services
that are a necessary component of the weight management program must be

included, including any additional cost.

4.2 Members must comply with the Slimming Advertising Guidelines -

Annexure 2.

DISCLOSURE

5.1 Members must display at each of their places of business a copy of their

certificate of membership of the Council.

5.2 Members must disclose all information that consumers request and ensure

that the information provided is truthful, accurate and unambiguous.

5.3 Members must produce and provide to each consumer an information
brochure/pamphlet outlining the nature of their weight management products
and services. Members must ensure that such promotional material is truthful,

accurate and unambiguous.

5.3A Members must ensure that all promotional material does not make
misleading or false comparisons with products or services offered by

competitors.

5.4 Members must produce information in the form of a pamphlet or booklet

outlining the consumer’s rights in relation to the purchase of the weight
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management products and services, including the Member’s refund policy
which must be displayed in a prominent position at each Member’s place of

business.

5.5 Members must make copies of the Code available to consumers on

request.

5.6 In the initial telephone contact, the following information must be given to

consumers upon request:

® the way the weight management products and services operate and

what is required by the consumer;
® the number of visits in any given time frame;

® whether the visits are a mix of

education/information/exercise/evaluation;

® whether the weight management products and services involve the

purchase of pre-packaged food/meal replacement/or certain foods;

® the commitment that is required by the consumer to ensure the

weight management products and services are successful;
® any contracts that may be required;

® how the cost of the weight management products and services is to
be calculated, for example if a person undertook a weight
management program for three months, then the estimated cost of

that program should be provided.

5.7 Upon the initial visit to by a consumer the following information must be

provided to the consumer:

® the nature of weight management products and services in detail;

® the full cost including expected food cost requirements/meal

replacements;
® when a client needs to seek medical advice;

® the nature of any contract or guarantee forms;
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® whatis expected of the consumer in order to make the weight

management products and services successful;

® information booklets that outline the weight management products

and services and the consumers rights must be provided.

5.8 Before the consumer signs a contract for the weight management products

and services, the following information must be given to the consumer:

® ritten information on the weight management products and
services, which includes the member’'s policy on refunds, dispute
resolution and the cooling off period;

® the contract should clearly outline the cost of the consumer’s weight
management program, including, amongst other things, the number
of visits;

® an itemised food list including individual prices should be made
available and in the case of weight management programs that have

a weekly menu plan, the estimated cost of the weekly menu plan.

CONTRACTUAL AGREEMENTS

6.1 Unless otherwise expressly provided in this Code, all contracts must be in
writing in at least 10 pt font, stating in plain and legible English the rights and
responsibilities of both the consumer and the Member and must comply with

the laws of the state or territory in question.

6.2 Consumers for whom English is not a first language must be referred to an
interpreter service to ensure that the contractual agreement is fully

understood before the consumer signs the contract.

6.3 Contracts must not contain unfair terms. A contract term will be
considered to be unfair if it causes a significant imbalance in the parties' rights

and obligations arising under the contract to the detriment of the consumer.
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Under no circumstances should the contract attempt to exclude any statutory

protection.

6.4 The contract must clearly identify the following:

® the parties to the contract;

® the weight management products and services to be provided;

® the cost of the weight management products and services, including
all fees payable or that may be payable under the contract and

itemised so that it is clear what the consumer is paying for;
® the frequency of all amounts payable under the contract;

® the minimum term of the contract; and what the consumer

undertakes to do.

6.5 The contract must indicate that there are procedures that must be
followed in the case of a complaint or dispute, which are annexed to the

contract.

6.6 All contracts relating to the provision of weight management products and
services should contain a clause stating that the Member agrees to comply
with the Code.

6.7 Contracts must not bind clients to weight management products and
services for more than a period of 12 months, after which the contract can be
renewed if the client wishes to continue using the weight management

products and services.

6.8 The clause in the contract providing for the cooling off period must
comply with the requirements of clause 7.5 and must be drawn to the

attention of the customer at the point of sale.

COOLING OFF PERIOD

7.1 A cooling-off period of five (5) days, subject to the laws of the state or

territory in question, will apply to all pre-paid weight management products
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and services costing in excess of $50 from the date a consumer signs a
contract with a Member. If a contract is cancelled by the consumer within the
cooling- off period, the Member will release the consumer from all liabilities
under the contract and, subject to clause 7.2 and 7.3, refund all monies paid

by the consumer.

7.2 Notwithstanding clause 7.1, providing the Member has not breached the
Code, if any service of a professional nature is provided within the cooling off
period, for example, by a doctor, dietician, nutritionist or psychologist, the
consumer must pay for the service in accordance with the Member's

scheduled fees.

7.3 If any weight management products and services (with the exception of
fresh or frozen foods) are provided within the cooling off period, these must
be returned by the consumer unused with the packaging, if any, intact. If
these products are not returned within the cooling off period they must be

paid for by the consumer at the scheduled price.

7.4 Cancellation of a contract during the cooling off period must be in writing

and the cancellation notice must be served by:

a) delivering it in person or having it delivered to the relevant
Member’s place of business.

b) posting the notice to the Member’s place of business by
registered mail within five (5) days of entering into the contract.
Service by post shall be deemed to be effected by properly
addressing, prepaying and posting a letter containing the
cancellation notice through Australia Post.

c) faxing or emailing the notice to the Member's place of business

within five (5) days of entering the contract.

7.5 Notice of the cooling off period must be given to a consumer in bold type,
not less than 10 point in size, and must be prominently displayed in the body

of the contract which must include the following:

a) advice to the consumer that he or she may cancel the agreement
at any time prior to 5pm on the fifth day following the date of

the contract;
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b) for the consumer to cancel the agreement he or she must
mail/fax/email/deliver notice to the Member in accordance with

the provisions of clause 7.

REFUND

Subject to clause 8.3, all refunds allowable under the Code shall be provided,
in the ordinary course of events, within 30 days following the date of the

written request by the consumer.

A request for a refund must be a request in written form. Members must
provide a standard form to be filled in by the client setting out the date the
refund was requested and the reasons given. Members must provide
consumers with a copy of the relevant Member's refund policy and the name

of the person with authority to process the refund.

Any direct debit arrangement must be cancelled within 14 days of the receipt

of the written request for a refund.

Members must provide a pro rata refund in respect of weight management

products and services in the following circumstances:

a) Where a consumer has been diagnosed by a medical practitioner
to have a physical or mental illness and where it would be
detrimental to continue the weight management products and
services and this is substantiated by a medical certificate;

b) Relocation of residential address to a distance that would entail
the consumer travelling an additional 20 kilometres or more to a
Member’s place of business and correspondence or long distance
weight

c) management products and services are not considered to be
suitable by the consumer; and

d) If the consumer dies, his or her executors shall be entitled to the

amount of monies remaining under the contract.
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8.5 Pro-rata refunds are to be calculated according to the total purchase price
and the number of remaining days or visits in relation to the weight

management products and services.

8.6 If a weight management product and service consists only of the provision
of food products or vitamin pills and these are provided in the form of regular
consignments, then the consumer must be entitled to a refund of the unused

goods for the period of agreed consignment.

COMPLAINT RESOLUTION

9.1 Complaints must in the first instance be resolved between the Member
and the consumer; and thereafter as required by the Complaints Committee

to which final power of resolution is accorded.

9.2 Members must develop clear procedures in writing for the internal
resolution of complaints such as AS 4269 - 1995 Australian Standard for

Complaints Handling and the specific requirements in clause 9.3.

9.3 Notwithstanding clause 9.2 specific requirements relating to the resolution

of complaints must be:

® that where possible the complaint be resolved between the
consumer and Member;

® the complaint must be referred to the complaints
officer/customer care centre who/that has the authority to
resolve complaints and contact details must be provided to the
consumer;

® at each step in the process the consumer must be informed of
where they are in the process and the identity of the person
dealing with the dispute;

® Members must ensure that consumers are able to access to all
relevant documents;

® decisions made by Members in relation to complaints must be

provided in writing and include reasons for the decision; and



10.

350

® Members must notify the consumer of the outcome of their

complaint within 14 days of the complaint being made.

9.4 Information on complaint resolution processes must be made available
and be appropriately displayed in all of the Member’s places of business,
together with reference to where information can be found about the Council
and the Code.

9.5 If, after 14 days after making a complaint, the consumer has not received
the Member’s response or the decision/proposed resolution is disputed,
application can be made to the Complaints Committee in order to resolve the
dispute. A decision of the Complaints Committee will be made in accordance

with the Complaint Handling Procedures.

9.6 A Member has 30 days to act upon a decision of the Complaints

Committee in cases where the decision is not disputed by the consumer.

SANCTIONS

10.1 Where a breach of the Code has been determined, the Council may
impose sanctions and/or seek that corrective action to be taken by the
Member in breach. Such sanctions and actions are not limited to but may

include:

® requiring that advertising be amended or withdrawn;

® requiring that information and promotional material about weight
management products and services to be amended, withdrawn or
clarified;

® warnings or censures.

10.2 If corrective action is not taken by the Member within the time allocated,
the Council may suspend the membership for a set time period, or, the

Member may be expelled.

10.3 In addition, where a breach of the Code has been determined as a result
of a consumer complaint to the Council and the Complaints Committee so

recommends, the Council may impose the following sanctions:
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® more than three findings of breaches of the Code within a six
month period against a member will result in a warning from the
Council and an administrative fee of $100;

® 3 further finding of a breach of the Code within three months of
the initial warning, whether related to a new complaint or failure
to remedy an existing one, will result in a second warning and an
administrative fee of $1,000;

® 3 further finding of a breach of the Code within three months of
the second warning may result in suspension or expulsion at the

Council's discretion.

10.4 Where a Member is expelled the Council must make a report of the
Member’s conduct to the appropriate state or territory departments of
consumer affairs/fair trading. Following suspension or expulsion, the Member

must not claim membership status in advertising or at its places of business.

STAFF TRAINING AND QUALIFICATIONS

The Council has determined that there are a diverse range of training
competencies needed within the various sectors of the Weight Management

Industry and these are detailed in the Training Competencies (Annexure 3).

Members and their franchisees and agents must ensure that the Training
Competencies relating to their respective sectors exist within their respective

businesses.

SALES PRACTICES

Each Member must ensure that all employees, franchisees and agents act in
an ethical and professional manner and that they do not use unfair sales

methods to sell products or services.
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HEALTH

131 Al Members  must  administer the  Health  Screening
mechanism/procedure approved by the Council as suitable for the industry
sector before consumers enter a contract for weight management products

and services.

13.2 The following principles apply:

® the mechanism/procedure will seek information relating to the
general health status, presence of chronic disease, and

medication use;

® the mechanism/procedure will be so designed such that (unless
appropriate in-house experience exists) any positive response
mandates that the consumer shall not be enrolled in a program
without the written consent of the primary health care physician

or other health care professional;

® f such written consent is not provided then the members must
obtain the consent of the client to contact their primary care
physician or other healthcare professional;

® where chronic health conditions, or medication use, that may
impact on the health of the client during the delivery of the
particular program are identified by the screening questionnaire
the client will be asked to consult their usual medical practitioner
for advice and the provision of ongoing supervision if appropriate
to do so. The list of conditions that apply are listed in Annexure
1.

® information about short and long term effectiveness, risks and
benefits should be provided,;

® any product supplied or sold should not compromise health
status;

® the industry should be responsive to research findings in the field
of weight management;

® the accepted ethics of health care providers should apply and
these embrace confidentiality, duty of care, autonomy and first

doing no harm in the context of informed consent.
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DATA COLLECTION & MANAGEMENT
14.1 Data collection is a requirement of the Code.

14.2 Members must have a policy for the collection of data and must collect

data in accordance with that policy.

14.3 Members need to demonstrate to a Board Committee that data is
regularly collected and monitored and taken into account as part of
members’ business decisions and the manner in which they relate to

consumers.

14.4 Members are encouraged to publish their data and the Council website

will provide a facility for such publication.

14.5 The Council will keep data on a confidential basis on:

® the number of complaints lodged by whom and about whom;

® the nature of the complaint and the outcome of the complaint;

® details of monitoring activities undertaken;

® the number of breaches of the Code, by whom and any sanctions
imposed;

® performance data relating to weight management products and

services offered by members.
GUARANTEES

Guarantees of weight management outcomes may not be given by Members.

FOOD AND NUTRITION

16.1 Members must comply with all aspects of food and nutrition labeling
laws, including all requirements under the Food Standards Code or as

otherwise required by FSANZ.

16.2 Weight management products and services must be nutritionally

adequate.

16.3 Details concerning shelf life of products must be provided to consumers.
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PRIVACY

Members must comply with all laws and regulations in relation to the
protection of the consumer's privacy, personal information, sensitive

information and health information.

DISCRIMINATION

Members must not breach any law or regulation pertaining to discrimination or

equal opportunity.
PROMOTION

The Council will ensure that adequate publicity is given to the Code. The

Council shall produce suitable promotional material for use by the Members.
ANNUAL REPORT

The Council shall produce an Annual Report for Members and interested
parties summarising the complaint and monitoring functions and including
such other information as is deemed useful or necessary, including a review of
the effectiveness of the Code. The report may be published either in hard

copy and/or on the Council’s website.
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ANNEXURE 2: SLIMMING ADVERTISING GUIDELINES

In these Slimming Advertising Guidelines (Guidelines), the term "advertisement” shall
mean matter which is published for payment or other valuable consideration and
which draws the attention of the public, or segment thereof, to a product, service,
person, organisation or line of conduct in a manner calculated to promote or
oppose directly or indirectly that product, service, person, organisation or line of

conduct.

These Guidelines must be applied in conjunction with the relevant sections of the
Therapeutic Goods Advertising Code, any Commonwealth, State and Territory food

legislation, as it applies to advertising content.

The object of these Guidelines is to regulate advertising in which claims are made in
respect of weight loss, slimming, weight control, or measurement loss, where weight

loss is stated or implied.

To lose weight a person must consume fewer kilojoules/calories than the body
expends. Eating plans provide information on a regimen of food items with
quantities to be consumed within a fixed period of time, usually a 24 hour period.
Menus and recipes may also be included in the eating plan. There is no single
correct eating plan but rather a large number of acceptable options, all of which
could achieve the desired goal of controlling or reducing weight and maintaining
weight loss. Exercise programs can be included in an eating plan to further increase

the deficit between energy input and energy output and so facilitate weight loss.

This preface forms part of these Guidelines

The Guidelines

1. The conformity of an advertisement with these Guidelines will be assessed in
terms of its probable impact, taking its contents as a whole, upon a reasonable
person within the class of those to whom the advertisement is directed and also
taking into account its probable impact on persons within other classes to whom it is

likely to be communicated.
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2. All advertising which includes a weight loss claim must conform to the

requirements of these Guidelines.

3. An advertisement for exercise, lifestyle programs or similar offers, other than as
prohibited by clause 11 of these Guidelines, that contains a reduction, or loss claim
for weight, fat, measurement or cellulite must acknowledge that, for such a
reduction, or loss to occur, a deficit is required between energy input and energy

output.

4. Aids to weight loss, being some foods, food substitutes, appetite suppressants and
exercise can be advertised in terms which make clear that they can only be effective

when taken in conjunction with or as part of a “kilojoule/calorie controlled
eating plan” or words to that effect.

5.Advertisers of weight loss programs shall submit evidence in the form of a

certificate from a qualified dietician or a registered medical practitioner, confirming:

a) the suggested eating plan will provide adequate amounts of protein,

carbohydrates, fats, vitamins and minerals; and

b) the eating plan is safe and capable of achieving the results claimed.

6. Advertisements for foods offered as meal substitutes must conform with the

provisions of State and Territory food regulation.

7. No advertisement must provide for an eating plan with an energy content of less

than 3,500 kilojoules (800 calories) per day nor promote rapid weight reduction.

8. Advertisements must not make a promise of loss of a specified weight nor a

promise of weight loss within a specified time.

9. Loss of measurements on different parts of the body must not be aggregated

within one claim.

10. Testimonials supporting weight loss claims by individuals:

® must be current, representative of average weight loss, and not be from

an exceptional case;

® shall state the period over which claimed weight loss achieved;
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® must be supported by a signed release by the individual making the
testimonial, granting permission for publication, plus photocopies of
progressive weight loss records; and

® must not claim weight loss in excess of 1 kg per week in the absence of

peer reviewed evidence published in a mainstream medical journal as

authorised by the Council.

11. Weight loss claims must not be made in respect of products claiming to increase

the metabolic rate of the body or in respect of the following:

a) massage or vibrator machines including electrical muscle and nerve
simulators;

b) inflatable garments;

¢) sauna and Turkish baths;

d) products based upon osmosis;

e) bath essences, soaps;

f) diuretics, laxatives;

g) thermal pads;

h) body wraps.
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Guidelines on drafting standard form consumer contracts for beauty

1.2

13

1.4

industry

Annexure 1

Guidelines on drafting standard form consumer
contracts for beauty industry

INTRODUCTION
This set of guidelines has been drafted by the Consumer Council in
consultation with the beauty industry (the "Industry”) for its use when

drafting standard form consumer contracts.

The Industry includes companies and individuals providing beauty treatment
and body shaping services, including slimming, skin treatment, manicures,

pedicures and hair removal (the “Suppliers”).

It is understood that some suppliers are used to providing their services and
products based on oral agreement, even for those contracts involving
prepayment or performance over a period of time. However, without a
written agreement to refer to, it would be difficult to determine at a later
date what have been exactly agreed upon. The uncertainty may induce
disputes over performance of contracts. To avoid potential disputes,
suppliers are encouraged to reduce, where appropriate, their agreement with
clients to writing.

When contracts are put in writing, standard form contracts are commonly
used in the Industry. They are an economical and convenient means that
enables parties to contract without having to resort to expensive legal
services to create a contract for each transaction. However, it is not
uncommon to find terms in these contracts that are unfair to consumers. The
Council sees a need to provide a practical guidance for drafting standard
form contracts in observance of the principle of good faith and fairness to
help build and maintain consumer confidence in the Industry.

OBJECTIVES OF THE GUIDELINES

The aim of the Guidelines is to help ensure that the standard from contracts
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used in the Industry are fair and clear and that members of the
Industry deal openly, honestly and fairly with consumers.

Members of the Industry are encouraged to devise their standard form
contracts along the Guidelines to ensure fairness and transparency in

conducting business.

Application of the Guidelines across the Industry would improve the quality
of service and trade ethics of the Industry. This would in turn enhance the

consumers’ confidence and the development of the Industry.

The Guidelines are not intended to be exhaustive. They cover key areas of
concern in the use of unfair terms in standard form contracts. Suppliers
should draft the contracts along the principle of good faith and fairness with
the aid of the Guidelines in light of peculiarity of the services and products

they provide under the contracts.

PRINCIPLES

The Guidelines seek to manifest the following consumer rights: -

. to be informed;

. to choose;

. to be protected from contractual terms that are to the consumers’
disadvantage, but are not reasonably necessary for the protection of

the legitimate interests of the traders.

WHAT IS UNFAIR TERM

A term is unfair when it is disadvantageous to a party while not reasonably
necessary for the protection of the legitimate interest of the other party. Put
it in a consumer scenario, it is a term contrary to the requirement of good
faith, causing a significant imbalance in the parties’ rights and obligations

under the contract to the detriment of the consumer.

AVOIDANCE OF UNFAIRNESS

Broad and vague terms

5.1.1 A term should not be drafted so broadly or vaguely to the detriment
of consumers. It is exemplified by the terms stating that the supplier’s

liability shall be excluded “so far as the law permits”. Consumers
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without legal knowledge would be unclear as to what liability could
or could not be excluded in a particular circumstance, and thus

whether their right to sue under that circumstance would be limited.

52 Exclusion and limitation clauses
5.2.1 Some terms or statements seeking to exclude or limit the liability of
supplier that would arise by implication of law are actually void and
unenforceable in law. Examples are disclaimers of liability (i) for death
or personal injury caused by negligencel; and (i) for breach of terms
implied into the contract by virtue of the Supply of Services (Implied
Terms) Ordinance (Cap 457) (e.g. carrying out the service with

reasonable care and skiLl)”.

52.2 While it is pointless to include such terms or statements in the
contract, it could not be said that they would not do any harm to
consumer since they are void and not enforceable. Consumer may be
misled into believing that the liability of the supplier is so limited or
excluded and mistakenly give up the chance to seek redress.

53 Exclusion of rights to make claims
53.1 Terms that exclude the consumer’s basic rights to make claims for
breach of contract on the part of the supplier will generally be

considered as unfair and should be avoided.

54 ‘No refund’ clauses
5.4.1 Clauses seeking to deny the right of consumer to a refund under any
circumstance are unfair and should be avoided. The consumer may
be misled into believing that he/she is in any event bound by the
contract. The provisions may deter or discourage the consumer from
pursuing legal remedies even where the supplier is in serious default;
or the contract does not go ahead or is terminated due to no fault of

the consumer before he/she has enjoyed significant benefit. In such a

'The disclaimer is void under s.7(1) of the Control of Exemption Clauses Ordinance (Cap 71).

" $.8(1) of the Supply of Services (Implied Terms) Ordinance (Cap 457) provides to the effect
that a party contracts with consumer cannot exclude or restrict his liability arising from the implied terms
provided under the said Ordinance.
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case, the supplier may be induced to pay less heed to the

consequences and risks of breaching the contract.

In some circumstances, the consumer may be in breach. However, it is
unfair to forfeit the unused balance of the consumer’s prepayment,
regardless of the amount of costs or losses caused to the supplier. A
“no refund” clause that requires a consumer in breach to pay more
than a genuine pre-estimate of loss is void under the common law as
it is regarded as punitive rather than compensatory. Therefore, such a
clause is not only unfair but also ineffective. It should be noted that
the supplier is also under a duty to mitigate its losses caused by the
breach.

Other penalty clauses

55.1

55.2

It follows that any other clauses requiring a consumer in breach to
pay more than a genuine pre-estimate of loss caused to the supplier

would normally be void as penalty.

Such clauses should be avoided in that they are misleading as to the

extent of liability of the consumer.

Clauses ruling out all possibility of cancellation

56.1

5.6.2

A clause that expressly or impliedly provides that consumer cannot
cancel the contract in any circumstances is misleading and unfair. It

excludes the consumer’s basic right under the law of contract.

It should be expressly provided in the contract that the consumer is
entitled to terminate the contract in circumstances justifying the
termination of the same, such as the death or incapacitating illness or
physical disability of the consumer rendering performance of the
contract impossible or impracticable; and the Supplier’s repeated and
persistent failure to perform its obligations under the contract.

Unrestricted unilateral variation clause

57.1

A clause empowering the supplier to vary the terms unilaterally or to

supply something different from what was agreed without legitimate
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reason is unfair and should be avoided.

Genuine consent should be sought from consumer regarding any
significant change to the contract. If the contract provides for the right
of the supplier to vary the terms unilaterally, the consumer should be
given the right to cancel the contract upon variation not agreeable to
him/her with a refund of the unused balance of the prepayment, if

any, without having to pay anything.

Supplier’s right of final decision

5.8.1

5.8.2

583

A clause giving the supplier exclusive right to determine any dispute
over the contract or to interpret the contract is unfair as it seeks to
deprive the consumer of the right to refer the matters to the court for

adjudication.

Under such a clause, impartiality is not ensured as the supplier is both

the adjudicator and the party to the dispute.

Suppliers should refrain from using such a clause.

Entire agreement clauses

59.1

59.2

Standard form contracts often contain terms that they constitute the
complete and final agreement and supersede all prior oral
representations, statements or promises regarding the subject of the
contract. The core value of good faith is that the parties to the
contract will honor their promises. Such terms which exclude or limit
the supplier’s obligation to respect commitment undertaken by its
agent are clearly against the principle of good faith.

An entire agreement clause would mislead consumers into believing
that they are barred from suing for misrepresentation. If it is intended
to exclude the liability of supplier for making false representations
inducing consumer into the contract, they may be struck out by the
court on the grounds that they are unreasonable. Therefore, if
suppliers are minded to include an “entire agreement” clause in the

contract, they should

i) specifically draw the attention of the consumers to the term;
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ensure that all promises or assurances made during negotiations

be duly included in the agreement; and

i) if there is any change of promise or assurance, make it known to

the consumer and allow them a reasonable time to reconsider

whether to conclude the agreement or not.

Declaration

5.10.1

5.10.2

Warranty
511.1

MINORS
A minor
inexperie
to enter

It is quite often that standard form contracts contain a declaration
to be signed by consumers confirming that they have read and
understood the contract and associated documents. When signing
the declaration, consumers may not have read the documents and
may not bother themselves to go back and read over. Even if they
have read them thoroughly, they may not understand correctly the
documents. Nor are they likely to realize that the declaration may
be used subsequently to support the argument that they are bound
by the terms set out in the contract, even though they are different

from what they have been promised.

Such a declaration is likely to be unfair and should be replaced by a
clear and prominent warning that consumer should read and
understand the terms before signing the contracts. The warning
should be placed before the terms and conditions so that
consumer is reminded of reading the terms and where necessary
asking for further information or clarification before signing the

contract.

To avoid dispute in future, if the supplier has made any warranty
about the efficacy or otherwise of the service and/or goods to be
provided, such warranty should be expressly and accurately stated
in the contract.

- person under the age of 18, is protected by law against his/her
nce, as an adult may take unfair advantage of it and induce him/her
into a contract which is improvident. It is arguable that contracts for
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beauty service made by minors are voidable. Therefore the supplier should
not supply any service or goods to minors before coming to an agreement
with their parents or guardians.

TRANSPARENCY Plain and intelligible language

It is important to consider what the consumer is likely to understand by the
wording of a term. A term which is likely to be misleading or unintelligible to
consumer is potentially unfair and short of transparency. Consumer entering
into a contract for beauty services normally would not seek legal advice. A
contract drafted in plain and intelligible language would help consumer

make informed choice.

The contracts should be in writing with print in at least 10 pt font size,
adequately contrast with the background, stating rights and obligations of the
parties in plain and legible Chinese and/or English as the consumers elect,

and both language versions carry equal legal effect.
Before the contract is signed,

() the supplier should explain clearly the salient terms of the contract
ensuring that the consumer fully understand the respective rights and

obligations of the parties; and

(i) the supplier should give consumer opportunity to read the contract and
relevant documents thoroughly and raise questions about the terms.

Content of Contract

7.4

The contract must in clear and intelligible terms identify the following: -

() the parties to the contract;

(i) the services and/or products to be provided with descriptions in

reasonable details, such as

a) the items included and the number of treatments for each item (in

the case of treatments/ therapies sold in packages);
b) the methods and /or equipment to be used for the treatments.
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(i)  the cost of the services and products (if any), including itemised fees
paid and/or payable under the contract; should there be a discount,

stating the original and discount prices;

(iv)  the amount of each instalment and the frequency of the payments to

be made under the contract (if paid by instalments);

(v)  the number, frequency and time of the treatment/therapy and duration
of the contract (if applicable).

As regards a contract for supply of service over a period of time, it should be
provided that the consumer shall have access to information about his

account such as the number of unused treatment/therapy.

The contract and invoice should be stated in two separate documents so
that consumers will have a clear idea about the respective purposes of the

documents.

COOLING-OFF PERIOD

Where the contract is made for the supply of prepaid service or goods, or for
supply of service or goods within a fixed duration, a cooling-off period of 7
working days (inclusive of the day the consumer enters into the contract)
should be provided for. The consumer may cancel the contract during the
cooling-off period and the supplier may charge the consumer, respectively in
accordance with paragraph 8.3 and 8.5, for the administrative expenses
incurring from the cancellation of the contract and the use of any service
and/or goods provided during the cooling-off period. After deducting the said
fees, as the case may be, from the prepayment, the supplier must return the

balance to the consumer.

The right of charging for the administrative expenses and the service or
product consumed as mentioned in paragraph 8.1 should be provided
expressly with respective schedules of fees concerned in the contract.

In case an administrative fee is to be charged for cancellation of contract
during the cooling-off period, it should be charged either at the percentage

of the contract price or a fixed sum as set out in the following schedule,
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whichever is the less:

Schedule of Administration Fees to be charged for Termination of
Contract during the Cooling-Off Period

8.4

8.5

8.6

8.7

8.8

Time of Termination 90 of Contract Price* Fixed Sum*
1 -5 days 5% $500
6-7 days % $1,000

* whichever is the less should be applicable

The supplier may provide any service and/or product to the consumer for
trial or otherwise during the cooling off period. The supplier must expressly
and clearly state in the contract what such service and/or product is with

description in reasonable details and whether they are or it is free.

If such a service and/or product is not free, the suppler must obtain the
express consent of the consumer to the provision of the same prior to the
contract. Moreover, the supplier must expressly and clearly set out the price
of such a service and/or product with a schedule in the contract. The price
must be set in a fair and reasonable manner.

If the supplier warrants that the consumer shall not be charged or charged
less for the chargeable service and/or product consumed during the cooling-
off period on condition that he/she does not cancel the contract during that

period, such a warranty must be stated expressly and clearly in the contract.

If any products (with the exception of free g¢ift) are provided within the
cooling-off period, the supplier may require the consumer who has cancelled
the contract during that period to return in person these products unused
with the packaging, if any, intact, or pay for the price of the products so
supplied. If these products are not returned intact, the supplier may require

the consumer to pay at the scheduled price.

Cancellation of a contract during the cooling off period may be effected by
notice in writing (the "Cancellation Notice”), with copy(ies) of document(s)

necessary for administrative purposes, served in one of the following ways:
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(i) delivering personally the notice and the copy(ies) of document(s) to the

relevant supplier’s place of business;

(i) sending the notice and the copy(ies) of document(s) to the supplier’s

place of business by post;

(i) sending the notice and the copy(ies) of document(s) by fax or by email

to the supplier’s designated fax number or email address respectively.

The Cancellation Notice shall be effective upon physical receipt, the date of

postmarking or the day when the email or fax is sent as the case may be.

Attention of consumer must be adequately drawn to the cooling-off period
and the relevant contractual rights and obligations prior to their entry into
the contract. Notice of the cooling-off period must be given to consumer in
bold type, not less than 10 point in size, and prominently displayed in the
body of the contract, which must include the following:

(i) advice to the consumer that he or she may cancel the contract at any

time within the cooling-off period;

(i) the ways in which the notice of cancellation may be served (as

described in paragraph 8.8), and

(i)  the other right and obligations of the consumer regarding cooling-off
period, such as the right to be refunded and the obligation to pay an

administration fee.

CIRCUMSTANCES RENDERING IT UNFAIR TO HOLD CONSUMER TO THE

CONTRACT

9.1

9.2

It is quite common in the industry that prepayment is made by consumer for
service to be provided over a long or indefinite period of time. During the
period, mishaps happened to a consumer, such as death, incapacitating
illness or physical disability may render performance of the contract

impossible or impracticable.

There may also emerge some circumstances that a consumer could not
reasonably anticipate when entering into the contract, such as relocation of

the premises where the contract is performed, closure of the premises for a
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long period of time and transfer of the contractual rights or obligations of the
supplier to another party. Such change of circumstances may result in the

consumer accepting to his/her detriment what he/she has not bargained for.

A contract may become worthless to consumer if the supplier repeatedly
and persistently fails to perform its obligations under the contract (e.s.
repeated failure in providing a slot for service reasonably requested by the

consumer).

It would be unfair to hold the consumer to the contract under such
circumstances. Consumer should be allowed to terminate the contract when
any of the said circumstances occur, and be refunded the unused balance of

the prepayment.

In the event of termination by reason of death, incapacitating illness or
physical disability of the consumer, the supplier may require the consumer to
compensate it for the administrative costs reasonably incurred as a result of

the termination.

The termination may be effected by a reasonable notice in the manner

described in paragraph 8.8 and 8.9.

REFUND

For cancellation within the cooling off period, if prepayment has been made,
the supplier should, subject to paragraph 8, return it to the consumer within
30 days after the service of the notice of cancellation. For other refunds
consumer entitled to under the contract, they should be made within 30
days following the date of written request of the consumer.

CONFIDENTIALITY AND PRIVACY

The supplier must keep information about current, former and prospective
clients confidential unless the disclosure of which is required by law or
permitted by them.

The supplier must comply with all laws and regulations in relation to the
protection of the consumer’s privacy, personal data, sensitive information

and health information.
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ASSIGNABILITY

The supplier must not assign or transfer the contract to a third party unless
express consent in writing has been obtained from the consumer.

PROVISION OF A COPY OF THE CONTRACT
The supplier should deliver a fully completed copy of contract to the

consumer after the contract is signed.
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Sample Beauty Service Contract

Annexure 2

INSTRUCTION FOR USE

1. This Sample Contract is intended to demonstrate how the Guidelines on
Drafting Standard Form Consumer Contract for Beauty Industry (the
“Guidelines”) should be complied with. The user is advised to adapt this
Sample Contract to particular circumstances of the transaction, of course, in

line with the requirements set out in the Guidelines.

2. It is intended that the Sample Contract applies to prepaid contracts
under which services and products (if any) shall be supplied over a period of

time.

3. Before you use this Sample Contract, you should read carefully the
Guidelines so as to ensure that your contract is consistent with the

Guidelines.

DISCLAIMER
1. The Council does not recommend or endorse any company or individual

who use this Sample Contract.

2. If you use this Sample Contract as the basis for your contract with
consumers, you should modify it to suit your particular circumstances while
ensuring that you comply with all applicable laws and the Guidelines. You

are recommended to seek legal advice in the drafting of your own contracts.
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Beauty Service Contract

Important Notice
A cooling-off period applies to this Contract.

You, the client, may cancel this contract during the cooling-off period provided for
under Clause 2 of this Contract.

If you choose to cancel this Contract, you must notify us, the supplier, about your
intention to do so pursuant to that Clause. Please also note that your other rights
and obligations in relation to your cancellation of this Contract within the cooling-off
period are set out in the provisions under that Clause. You have to read them

carefully.

Date:

Parties: [Name] of [Address] [Contact Number] [Membership Number {if

appropriate}] (the “Client”)

[Name] of [Address] (the “Supplier”)

1. Service(s)/ Product(s) to be provided

1.1 The Supplier shall provide the Service(s) and the Product(s) (if any) to

the Client at the location and price(s) as described in Clause 1.3 below.

1.2 For the avoidance of doubt, the Service(s) shall include but not limited
to the performance of the Treatment, the use of material and
device/equipment incidental to the performance of the Treatment, and the
provision of consultation services in connection with the Treatment, where

applicable.
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Code Location

Service (Treatment) / Unit Price | Quantity

Total (HKS)

a) If the supplier agrees to provide any free item in addition to

the service(s) and/or product(s) to be charged, such items should be

stated expressly and clearly in the Schedule.

b) If discount is given, the supplier should state expressly and

clearly in the column of “Unit Price” both the discounted price and

the original price.

Total sum payable |HKS

Deposit paid HKS Date: Invoice No.:
Balance HKS Due Date:

Payment method () Cash ()EPS () Credit Card

Description of the Treatment/Product (including the free item)

(Details of the Treatment such as the method and equipment to be used and the

frequency of the Treatment.)

' To avoid confusion the title of the treatment or product should be the same as that
advertised and/or used by the supplier during negotiation for the contract.
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2. Client’s Right to Cancellation during Cooling-off Period

2.1 Subject to Clauses 2.4 to 2.6, the Client may cancel this
contract by giving a notice in writing (the “Notice of Cancellation”) to
the Supplier within 7 working days from the date hereof (the “Cooling-
Off Period”) without incurring any payment liability or other obligation.

2.2 The notice of cancellation may be served in person, by mail, e-
mail or fax with copy(ies) of (insert name(s) of document(s) necessary
for administrative purposes) and shall be effective upon physical
receipt, the date of postmarking or the day when the email or fax is

sent, as the case may be.

2.3 The Supplier shall refund all the monies paid by the Client
under this Contract, minus any of the fees set out in Clauses 2.4 to 2.6,

within 30 days after the service of the Notice of Cancellation.

24 If the Client cancel the contract during the cooling-off period,
the Supplier may charge an amount in accordance with Schedule |

below to cover the Supplier’s administrative expenses.

Schedule |

Administrative Fees to be charged for Cancellation of Contract during the
Cooling-off Period

Time of Termination Fees (% of contract price)* Fixed Sum*
1-5days 5% $500
6-7 days 7% $1,000

*whichever is the less should be applicable

[Clauses 2.5 to 2.7 are applicable only where service and/or product is to be

provided within the cooling-off period.]

2.5  The Supplier shall provide the Product(s) stated in Schedule II
below to the Client within the Cooling-Off Period. If the Client cancels

this Contract within the period, the Client shall be required to return in




person the Product(s) so provided (except the free gift), unused with

the packaging, if any, intact, to the Supplier. Otherwise, the Client shall

pay the Product(s) at the price set out in Schedule Il below.

Schedule |

Product(s) provided during the Cooling-off Period
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Product

Quantity

Free/ Unit Price

Total

2.6 The Supplier shall provide the Service(s) stated in Schedule lII

below to the Client within the cooling-off period. If the Client cancels

this Contract within the period, the Client shall be required to pay for

the Service(s) so provided (except any Service(s) agreed to be provided

for free) in accordance with the Schedule.

Schedule

Service(s) provided during the Cooling-off period

Service (Treatment)

Quantity

Free/ Unit Price

Total

2.7  If the Client continues this Contract after the cooling-off period,

the Supplier shall waive/reduce charging for the Service(s) and/or

Product(s)

accordance with Schedule IV below.

respectively provided under Clauses 2.5 and 2.6 in
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Schedule IV
Free/Discounted Service(s) and/or Product(s) provided during the Cooling-off
Period
Service (Treatment) / Quantity Free/Discounted Unit Total
Product Price (% of Discount)

3. Client’s Right to Termination
3.1  The Client or his/her administrator(s) or executor(s), as the case
may be, may terminate this Contract by a twenty one (21) day notice

in writing in the event of: -

i) death or incapacitating illness or physical disability of the
Client rendering performance of this Contract impossible or

impracticable;

i) the Supplier’s repeated and persistent failure to perform its

obligations under this Contract;

iii)a transfer of any right or obligation of the Supplier under this
Contract to another person without the Client’s consent in

writing;
iv)relocation of the premises where the contract is performed; or

v) closure of the premises for a period of more than four (4) weeks.

3.2 In the event of termination by reason of Clause 3.1 (i), the Client
shall pay a cancellation fee in the sum of (insert an amount
representing the administrative costs reasonably incurred as a result of
the termination) to the supplier.

3.3 Upon receipt of the notice, the Supplier shall refund any unused
balance to the Client or his/her administrator(s) or executor(s), as the
case may be, within thirty (30) days.
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3.4 Refund of the unused balance shall not in any event prejudice or affect
any claim of the Client or his/her administrator(s) or executor(s), as the case
may be, against the Supplier for death or injuries caused by the negligence or
any other faults of the Supplier, its servants or agents.

4. Record card
4.1 The Supplier shall note accurately and legibly in a record card the
number of treatments in a course, and the date of each treatment and other
details such as the machine settings, the products used during the treatment

and/or advised for home use, and the names of the handling beauticians.

4.2 The Client shall have access to the information contained in the record

card.

5. Appointment
5.1 The Client may make, cancel or change appointments at leasthours  in
advance at the booking desk during the office hours, by calling the

5.2 Supplier at (telephone number:or) from am to pm or by e-mailing (e-

mail address) at any time.

5.3 The Supplier shall confirm with the Client the making, cancelling or

changing of appointment as soon as practicable.

6. Standard of Performance
6.1 The Supplier shall perform its Service(s) with care, skill and diligence to
such standard of quality as it is reasonable for the Client to expect in all the

circumstances.

7. Warranty
7.1 The Supplier warrants that the Service(s) and Product(s) (if any) are safe
and fit for the Client’s intended purpose which has been made known to it,

or which it would reasonably be expected to know.
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7.2 The Supplier further warrants that all information, representations or
statements provided by it to the Client in connection with the Services and
Product(s) (if any) are accurate. The Supplier acknowledges that the Client
enters into this Contract in reliance upon such information, representations

and statements.

8. Personal data and Privacy
8.1 The Supplier shall comply with all the laws and regulations in relation to
the protection of personal data and shall use its best endeavours to keep
confidential all the personal, sensitive and health information obtained from
the Client.

9. Force Majeure (events beyond the Party’s control)
9.1 A party shall not be liable or responsible for any failure to perform, or
delay in performance of any of the Party’s obligations under this Contact that
is caused by events beyond the Party’s reasonable control ("Force Majeure
Event"). A Force Majeure Event includes (a) strike, lock-out or other industrial
action; (b) civil commotion, riot, invasion, terrorist attack or threat of terrorist
attack, war (whether declared or not) or threat or preparation for war; (c) fire,
explosion, storm, flood, earthquake, subsidence, epidemic or other natural
disaster; (d) impossibility of the use of public or private transport; and (e)

impossibility of the use of public or private telecommunication networks.

9.2 The Party’s performance under this Contract is deemed to be suspended
for the period that the Force Majeure Event continues. Nonetheless, the Party
shall use its reasonable endeavours to bring the Force Majeure Event to a
close or to find a solution by which its obligations under the Contract may be

performed despite the Force Majeure Event.

10. Assignability
10.1 This Contract is not assignable or transferrable unless otherwise

agreed expressly by the parties in writing.

11. Variation
11.1  Any terms and conditions of this Contract can only be varied by

consent in writing from the Client.



378

12. Governing Law and Jurisdiction
12.1  This Contract is governed by, and shall be construed in accordance
with, the Laws of Hong Kong. The parties submit to the non-exclusive law

and jurisdiction of the courts of Hong Kong.
Signatures

[If the Client is under the age of 18, his/her parent or guardian must execute the

following, for and on behalf of the minor.]

Parent/ Guardian

l, the undersigned (parent/guardian’s name) the parent/legal

guardian of the Client, (the Client’s name) hereby execute

this Contract for and on behalf of the Client. As the natural or legal guardian of the
Client, | hereby agree to bind myself and the Client to the terms this Contract. |
represent that | have the legal capacity and authority to act for and on behalf of the
Client.

Signature :

Name:

Relationship with the Client :
Contact No. :

Address :

Date :

Client’s signature : Supplier’s signature :
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Competition and Consumer Act 2010

Competition and Consumer Act 2010

Act No. 51 of 1974 as amended
This compilation was prepared on 1 January 2011 taking into account
amendments up to Act No. 148 of 2010

Volume 3 includes: Table of
Contents Schedules 1 and 2
Note 1

Table of Acts Act Notes

Table of Amendments Notes 2 and
3 Table A

The text of any of those amendments not in force on that date is

appended in the Notes section

The operation of amendments that have been incorporated may be affected by

application provisions that are set out in the Notes section

(2) If:
(@) a person supplies, in trade or commerce, goods to a
consumer; and
(b) the supply does not occur by way of sale by auction;
there is a guarantee that the supplier will comply with any express

warranty given or made by the supplier in relation to the goods.
Subdivision B—Guarantees relating to the supply of services

60. Guarantee as to due care and skill
If a person supplies, in trade or commerce, services to a consumer,

there is a guarantee that the services will be rendered with due care
and skill.
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61. Guarantees as to fitness for a particular purpose etc.
(1) If:

(@) a person (the supplier) supplies, in trade or commerce,
services to a consumer; and

(b) the consumer, expressly or by implication, makes known to the
supplier any particular purpose for which the services are being
acquired by the consumer;

there is a guarantee that the services, and any product resulting

from the services, will be reasonably fit for that purpose.

(2) If:
(@) a person (the supplier) supplies, in trade or commerce,
services to a consumer; and
(b) the consumer makes known, expressly or by implication, to:
(i) the supplier; or
(i) a person by whom any prior negotiations or
arrangements in relation to the acquisition of the
services were conducted or made;
the result that the consumer wishes the services to achieve;
there is a guarantee that the services, and any product resulting from
the services, will be of such a nature, and quality, state or condition,

that they might reasonably be expected to achieve that result.

(3) This section does not apply if the circumstances show that the
consumer did not rely on, or that it was unreasonable for the
consumer to rely on, the skill or judement of the supplier.

(4) This section does not apply to a supply of services of a professional

nature by a qualified architect or engineer.

62. Guarantee as to reasonable time for supply
If:
(@) a person (the supplier) supplies, in trade or commerce, services to
a consumer; and
(b) the time within which the services are to be supplied:
(i) is not fixed by the contract for the supply of the
services; or

(i) is not to be determined in a manner agreed to by the
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consumer and supplier;
there is a guarantee that the services will be supplied within a
reasonable time.

63. Services to which this Subdivision does not apply
This Subdivision does not apply to services that are, or are to be,

supplied under:

(@) a contract for or in relation to the transportation or storage of
goods for the purposes of a business, trade, profession or
occupation carried on or engaged in by the person for whom the
goods are transported or stored; or

(b) a contract of insurance.

Subdivision C—Guarantees not to be excluded etc. by contract

64. Guarantees not to be excluded etc. by contract

(1) A term of a contract (including a term that is not set out in the
contract but is incorporated in the contract by another term of the
contract) is void to the extent that the term purports to exclude,
restrict or modify, or has the effect of excluding, restricting or
modifying:
(@) the application of all or any of the provisions of this Division; or
(b) the exercise of a right conferred by such a provision; or
(c) any liability of a person for a failure to comply with a guarantee

that applies under this Division to a supply of goods or

services.

(2) A term of a contract is not taken, for the purposes of this section, to
exclude, restrict or modify the application of a provision of this Division

unless the term does so expressly or is inconsistent with the provision.

64A Limitation of liability for failures to comply with guarantees
(1) A term of a contract for the supply by a person of goods other than
goods of a kind ordinarily acquired for personal, domestic or household
use or consumption is not void under section 64 merely because the
term limits the person’s liability for failure to comply with a guarantee

(other than a guarantee under section 51, 52 or 53) to one or more of
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the following:

(@) the replacement of the goods or the supply of equivalent
goods;

(b) the repair of the goods;

(c) the payment of the cost of replacing the goods or of acquiring
equivalent goods;

(d) the payment of the cost of having the goods repaired.

(2) A term of a contract for the supply by a person of services other than
services of a kind ordinarily acquired for personal, domestic or
household use or consumption is not void under section 64 merely
because the term limits the person’s liability for failure to comply with
a guarantee to:

(@) the supplying of the services again; or

(b) the payment of the cost of having the services supplied again.

(3) This section does not apply in relation to a term of a contract if the
person to whom the goods or services were supplied establishes that it
is not fair or reasonable for the person who supplied the goods or

services to rely on that term of the contract.

In determining for the purposes of subsection (3) whether or not reliance on a term
of a contract is fair or reasonable, a court is to have regard to all the circumstances

of the case, and in particular to the following matters

266 Rights of gift recipients
If a consumer acquires goods from a supplier and gives them to
another person as a gift, the other person may, subject to any
defence which would be available to the supplier against the

consumer:

(a) exercise any rights or remedies under this Subdivision which
would be available to the other person if he or she had
acquired the goods from the supplier; and

(b) any reference in this Subdivision to a consumer includes a

reference to the other person accordingly.
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Subdivision B—Action against suppliers of services
267 Action against suppliers of services
(1) A consumer may take action under this section if:
(a) a person (the supplier) supplies, in trade or commerce, services
to the consumer; and
(b) a guarantee that applies to the supply under Subdivision B of
Division 1 of Part 3-2 is not complied with; and
(c) unless the guarantee is the guarantee under section 60—the
failure to comply with the guarantee did not occur only
because of:

(i) an act, default or omission of, or a representation made by,
any person other than the supplier, or an agent or
employee of the supplier; or

(i) a cause independent of human control that occurred

after the services were supplied.

(2) If the failure to comply with the guarantee can be remedied and is
not a major failure:
(@) the consumer may require the supplier to remedy the failure
within a reasonable time; or
(b) if such a requirement is made of the supplier but the supplier
refuses or fails to comply with the requirement, or fails to
comply with the requirement within a reasonable time—the
consumer may:
(i) otherwise have the failure remedied and, by action
against the supplier, recover all reasonable costsin
curred by the consumer in having the failure so
remedied; or

(i) terminate the contract for the supply of the services.

(3) If the failure to comply with the guarantee cannot be remedied or is a
major failure, the consumer may:
(@) terminate the contract for the supply of the services; or
(b) by action against the supplier, recover compensation for any
reduction in the value of the services below the price paid or

payable by the consumer for the services.

(4) The consumer may, by action against the supplier, recover damages for
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any loss or damage suffered by the consumer because of the failure to
comply with the guarantee if it was reasonably foreseeable that the
consumer would suffer such loss or damage as a result of such a

failure.

(5) To avoid doubt, subsection (4) applies in addition to

subsections (2) and (3).

268 When a failure to comply with a guarantee is a major failure

A failure to comply with a guarantee referred to in
section 267(1)(b) that applies to a supply of services is a major
failure if:

(@) the services would not have been acquired by a reasonable
consumer fully acquainted with the nature and extent of the
failure; or

(b) the services are substantially unfit for a purpose for which services
of the same kind are commonly supplied and they cannot, easily
and within a reasonable time, be remedied to make them fit for
such a purpose; or

(c) both of the following apply:

(i) the services, and any product resulting from the services, are
unfit for a particular purpose for which the services were
acquired by the consumer that was made known to the
supplier of the services;

(i) the services, and any of those products, cannot, easily and
within a reasonable time, be remedied to make them fit for
such a purpose; or

(d) both of the following apply
(i) the services, and any product resulting from the services, are

not of such a nature, or quality, state or condition, that they
might reasonably be expected to achieve a result desired by
the consumer that was made known to the supplier;

(i) the services, and any of those products, cannot, easily and
within a reasonable time, be remedied to achieve such a

result; or
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(e) the supply of the services creates an unsafe situation.

269 Termination of contracts for the supply of services
(1) This section applies if, under section 267, a consumer terminates a

contract for the supply of services.

(2) The termination takes effect:

(@) at the time the termination is made known to the supplier of the
services (whether by words or by conduct indicating the
consumer’s intention to terminate the contract); or

(b) if it is not reasonably practicable to communicate with the
supplier of the services—at the time the consumer indicates, by
means which are reasonable in the circumstances, his or her

intention to terminate the contract.

(3) The consumer is entitled to recover, by action against the supplier of
the services, a refund of:

(@) any money paid by the consumer for the services; and

(b) an amount that is equal to the value of any other consideration
provided by the consumer for the services;
to the extent that the consumer has not already consumed the

services at the time the termination takes effect.

270 Termination of contracts for the supply of goods that are connected with
terminated services
(1) If:
(a) under section 267, a consumer terminates a contract for the
supply of services; and
(b) a person (the supplier) has supplied, in trade or commerce, goods
to the consumer that are connected with the services;
then

(c) the consumer is taken to have rejected the goods at the time the
termination of the contract takes effect; and

(d) the consumer must return the goods to the supplier of the goods
unless:
(i) the goods have already been returned to, or retrieved by,

the supplier; or



(ii) the goods cannot be returned, removed or transported
without significant cost to the consumer because of the
nature of the failure to comply with the guarantee to which
the rejection relates, or because of the size or height, or
method of attachment, of the goods; and

(e) the supplier must refund:

(i) any money paid by the consumer for the goods; and

(i) an amount that is equal to the value of any other

consideration provided by the consumer for the goods.

(2) If subsection (1)(d)ii) applies, the supplier must collect the goods at

the supplier’s expense.

386
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