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PUTANGOON HOONSADEE: APPLICATION OF REBUS SIC STANTIBUS
PRINCIPLE IN INTERNATIONAL LAW : A CASE STUDY ON PREEMPTIVE SELF -
DEFENSE. ADVISOR: ASST. PROF. DR. SARATOON SANTIVASA, 138 pp.

Rebus Sic Stantibus Principle is an exception of Pacta Sunt Servanda
Principle which is applied to terminate, revise, suspend or modify an agreement
that encounters fundamental change of circumstances unforeseen by each party
at the time of having concluded the agreement. The thesis aims at studying the
application of Rebus Sic Stantibus Principle in the international law to, firstly,
Customary International Law and, later, to Self-Defense in Customary International
Law. The argument is if Rebus Sic Stantibus Principle may be applied to the
Customary International Law due to the fact that the Customary International Law
is considered to be a kind of an agreement, i.e., a tacit agreement, then Rebus Sic
Stantibus Principle may also be applied to Self-Defense in Customary
International Law in a case of Preemptive Self-Defense. The main reason is,
presently, it is found that Self-Defense in International Law is not sufficient to deal
with the new threats such as those from non-state actors and weapons of mass
destruction.

The study shows that Rebus Sic Stantibus Principle can be applied to
Customary International Law for it is a tacit agreement and since Rebus Sic
Stantibus Principle includes all kinds of agreement, it must be applied to justifying

Preemptive Self — Defense as well.
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Furthermore, the Court cannot lose sight of the fundamental
right of every State to survival, and thus its right to resort to self —
defense, in accordance with Article 51 of the Charter, when its

. . 2
survival is at stake
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' D.W. Bowett, Self — Defense in International Law. (New York : Frederick A. Praeger, Inc.,
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? Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 1996, at
339.
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All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with

the Purposes of the United Nations.”
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Nothing in the present Charter shall impair the inherent right
of individual or collective self-defence if an armed attack occurs

against a Member of the United Nations, until the Security Council

> Charter of The United Nations, Article 2 (4)
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has taken measures necessary to maintain international peace and
security. Measures taken by Members in the exercise of this richt of
self-defence shall be immediately reported to the Security Council
and shall not in any way affect the authority and responsibility of
the Security Council under the present Charter to take at any
time such action as it deems necessary in order to maintain or

. . D
restore international peace and security.
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! D.W.Bowett, Self Defense in International Law, 1958, p. 187.

“ UN Charter Article 103,

In the event of a conflict between the obligations of the Members of the United Nations
under the present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail.

’ UN Charter Article 51

“Nothing in the present Charter shall impair the inherent right of self- defense...”



2.1.1. walun1snanadrenstasiunuies

'
o

lunsalnsganlaudreans

Y] [

AR (Armed Attack Occurs) UwluuUtAI5g
aunsatesiunuetliwiuey sundygalilute 51 wisngdnsanussyvd drunstinis

3371 (Aggression) wazn15ANAIY (Threat) tuwdiazlulaUay @l ivaudauandunesusuiu

! d" Y A U Ya a (% Y1 o 4 d! o (%
ANLUBIZNININITU NIviNANAIA Sshanunsaldansdesiunueslaguiu PIFI1NIU

o

AMIAUMINEVBINTTINT I W3eANAN  AlANaNIMERINANUNENEYRINISIANAAIL1S

(Armed Attack)

nanN1UeIRuAULEY (Self — Defense) SralAiduatsdnuaisnustitvaaulu 99 51

Ag}

| LY aa Yo Yo w S v v a a a a
wiingUnsandssnaneyansgldiaelalunsainistesiudiies dunased@nslung

o

JasiunuasvasizoglunguuneasauseindlsenisdseimaninsunsUyaalilung Uns
anUszrvR  uadalvalaugasnsdnsanfunusnglungruneasnussmalseninausena

= 1 1 & A ] [ v LY a v a éjd
’J']EJ\‘]F’N&JE]&{JJE]EJ’]Q&N‘U?QJ‘MiE]lSJ“VTﬁQﬁ]Wﬂﬂ?iﬂi%ﬂ’]ﬁi“ﬁﬂ{]‘Uﬁ]iﬁ‘Vi‘U FEVIVIN VBONLALIUN

Y

ANNdAgLNIIzseniluiiasaniusainslesiusuesarmtvessglunasioluseg  Tu

ViFugYa4 lan Brownlie AUNLIAT0IaNNTUBIIUALLDITDITTUIIIN NYUUNENTAIUTENE

'
v wa a

1 a wa U ¥ v U v Q5
seIUseing wnUjiRvessy wasdetyginduasdnvaldneslungUnsandsemi

a o 1

Aatun1sisaNeIAUsEneuvsenaninailun sdasiunuesmuuuUANYe s gIAERo g

o«

AINNUIENLTES 1oz leliAUATRUARNLINTIGA FeaunsamgNagyinlisgaIuise

e

Joatunueawuutaulmdu 3 Usenis aesaluil

n. N1351ANARI8175 (Armed Attack)

v

lungunsavussmvindundaygiavarsvefinaifianislaufnieenys

A

(Armed Attack) n1514ringa (Use of Force) uagnisanany (Threat) uitayailiunnsneiuly

A

a | v Y] Yo Y] aaa ay a &£
INYATLYMN LGU‘UI‘NGU@ 51 fgiy/@ﬂ%iia']m']ia‘{ja\iﬂumuLaﬂlmUﬂﬁmvmﬂrﬁiﬂNG]@'JEJ@']'QSLﬂ@GU‘U

¢ D.W.Bowett, Self Defense in International Law, 1958, p. 249.

> lan Brownlie, International Law and the Use of Force by States, First Edition, United

States, Oxford University Press Inc., New York, 1963, p.231 — 237.
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° Case Concerning Military and Paramilitary Activities in and against Nicaragua, ICJ Report,
1986, (hereafter Nicaragua Case), para.110.
" United Nations General Assembly Res. 2625 (XXV), ‘Declaration on Principles of

International Law Concerning Friendly Relations and Co-Operation among States in Accordance

with the Charter of the United Nation’, 24 October 1970, UN Doc. A/RES/2625
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¢ D.W.Bowett, Self-Defense in International Law, (New York: Praeger, 1958), p. 152.

’ Nicaragua Case, para.195.

1 Advisory Opinion on the Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, 2004 (hereafter The Wall Case), para. 139.

H Christine Gray, International Law and the Use of Force, Third Edition, United States,

Oxford University Press Inc., New York, 2008, p. 156 — 158.
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Nicaragua Case, para.228.
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" United Nations General Assembly Res. 3314 (XXIX), ‘Definition of Aggression’, 14
December 1974, UN Doc. A/RES/3314, Article 1.

" United Nations General Assembly Res. 3314 (XXIX), ‘Definition of Aggression’, 14
December 1974, UN Doc. A/RES/3314, Article 3.

15 | aw a a ) i ] a a a v a
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Tayaywy, 2547). i 174
Y Broms, The Definition of Aggression in the UN (1986), 151; The Definition of Aggression,

154 RCADI (1977-1) 299 at 346; see also Hargrove, The Nicaragua Judgment and the Future of the
Law of Force and Self — Defense, 81 AJIL (1987) 135 at 139.
*® United Nations General Assembly Res. 3314 (XXIX), ‘Definition of Aggression’, 14

December 1974, UN Doc. A/RES/3314, Article 1.
" United Nations General Assembly Res. 3314 (XXIX), ‘Definition of Aggression’, 14

December 1974, UN Doc. A/RES/3314, Article 3.
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@ Mary Ellen O’Connell, “The Myth of Preemptive Self — Defense,” The American

Society of International Law Task Force on Terrorism (August, 2002), p. 6.

21 Christine Gray, International Law and the Use of Force, Third Edition, United States,

Oxford University Press Inc., New York, 2008, p.183.

# Nicaragua case para 194.
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» Christine Gray, International Law and the Use of Force, Third Edition, United States,

Oxford University Press Inc., New York, 2008, p. 172.

& Christine Gray, International Law and the Use of Force, First Published, United States,

Oxford University Press Inc., New York, 2000, p. 97.
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% Nicaragua case para 195.
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#1CJ Report 1986, pp. 542-544.
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para.245.
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* egatu Albrecht Randelzhofer, Article 51, in the Charter of the United Nations: A
Complementary, Bruno Simma, ed. 2nd Edition. 2 (Oxford: Oxford University Press, 2002), Volume
1: 803-804., lan Brownlie, International Law and the Use of Force by States, (Oxford: Oxford
University Press, 1963), pp. 275-278., Michael J. Glennon, “The Fog of Law: Self-Defense,

Inherence and Incoherence in Article 51 of the United Nations Charter,” Harvard Journal of Law

and Public Policy, 539 (Spring 2002): 547-549.

» D. W. Bowett, Self-Defense in International Law, (New York: Praeger, 1958), p.152.

° Ibid., pp. 187-193.
> Steven Wheatley, International Law, (London: Blackstone Press Limited, 1996), p. 156.
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* Leo Van den hole, “Anticipatory Self-Defense under International Law,” American

University International Law Review, 69 (2003): 91.

* SCRES. 1368 (2001), 12 September, 2001: Determined to combat by all means threats
to international peace and security caused by terrorist acts.,

SC.RES. 1373 (2001), 28 September, 2001: Reaffirming further that such acts, like any
act of international terrorism, constitute a threat to international peace and security,...,
Reaffirming the need to combat by all means, in accordance with the Charter of the United
Nations, threats to international peace and security caused by terrorist acts.,

SC.RES. 1377 (2001), 12 November, 2001, Annex declares that acts of international
terrorism constitute one of the most serious threat to international peace and security in the
twenty-first century.

“ Mary Allen O’Connell, “The Myth of Preemptive Self-Defense,” The American Society

of International Law: Task Force on Terrorism, p. 11, http://www.asil.org/task force

o’connell.pdf> August 2002.
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Oxford University Press Inc., New York, 2000, p. 118.
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Edition (New York: Foundation Press, 2001), pp. 1215-1221.
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! Statute of the international court of justice Article 38

“1. The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualified publicists of the various nations, as subsidiary means for the

determination of rules of law.”
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g lan Brownlie, International Law and the Use of Force by States, First Published (New

York: Oxford University Press Inc., 1963), p. 231.

’ D.W.Bowett, Self-Defense in International Law, (New York: Praeger), 1958, pp. 4-8.
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Nothing in the present Charter shall impair the
inherent right of individual or collective self-defence if an armed
attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the
exercise of this right of self-defence shall be immediately reported to
the Security Council and shall not in any way affect the authority
and responsibility of the Security Council under the present Charter
to take at any time such action as it deems necessary in order to
maintain or restore international peace and secur/'ty.4
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Charter of The United Nations, Article 51.
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¢ Nicaragua, ICJ Reports 1986 p. 14, 94; Christine Gray, International Law and the Use of

Force, Third Edition (Great Britain: Oxford University Press, 2008), p.171.
" Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania),
ICJ Report 1949, p.5.

¢ Waldock, p.500 cited in D.W. Bowett, Self — Defense in International Law. (New York :

Frederick A. Praeger, Inc., Publishers, 1958) p.189.

’ Ibid, p.190.
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** British and Foreign State Papers 1137 — 1130 and British and Foreign State Papers 195 —

196 cited in Helen Duffy, The ‘War on Terror and The Framework of International Law’, First

Published, United States, Cambridge University Press Inc., New York, 2005, p.157.
" Letter dated 24 April 1841 from the US Secretary of State, Daniel Webster, to the

Government of the United Kingdom, Lord Ashburton Fox cited in Helen Duffy, The ‘War on Terror

and The Framework of International Law’, First Published, United States, Cambridge University

Press Inc., New York, 2005, p.158.

i Amy E. Eckert and Manooher Mofidi, Doctrine or Doctrinaire—The First Strike Doctrine

and Preemptive Self-Defense under International Law, Tulane Journal of International and

Comparative Law, Spring, 2004, p.78.




43

autedannth Tnsussmadingenasnsinnislaudisessnarndunistesiuaimiin sgld

<

ulusseaunitazgnland uwiannsalesiunuesarmiiliegeveumenguuie Flu

nsdiiimnlalanfise Caroline wda 13adanadfazaniunisatvayunesnidinuglu

Uszmeaunaell

lunsaiise  Caroline  sasradnngmuneifenfiunisldmaslesiudiesd
d1fydnusenis tawa AMLeR (Immediacy) nampe lunisldmasesiusdaes 55

' [
a al U

wADINTLYINIBANITIIY  Uazdunduiuiiindety wagnsUesiuiiuasiesyfaeiui

Yo o a

dedeanmutulaniuiuly Jutuds nsldmamseuluneuwsnionadiveumengmung

| o Yo w P w13
senaUsemelunenas vse o1atedunslidmdwmaulants

'
[ %

& 4 vy a =1 ] A )
gnEmsalise Caroline i lognugueniunanifiaislunsalnsgonenislesiu
= Y ! v & | ac aa wyya A
aules v3e Msdesiunuesdimiininig maniswiagsudsniaeidaduliidewmaunanay
A.A.1946 11 N13N3ETIIUAN BUZENNTUIFDAULAUYDISTIULY D0 TIVRUMBLARNALANY
Tunself 159y waglimnudnduedrvhuiuiedesiunues uagliwdeisnisoula uagld
fTandmsulasasigydnaely (preventive action in foreign territory is justified only in

the case of an instant and overwhelming necessity for self-defense, leaving no choice

of means and no moment for deliberation)14

Tugaaianseaun An1seausunannIsaNNARIaAN AUt UM ANINIVBIFAE

a 1 [ a ¥ 15 »
gRsTsusEnIncUsEwmelunatead lidnlueftansnda %38 nIalad Legality of the Threat

2 Gregory M. Travalio, Terrorism, International Law, and The Use of Military Force,

Wisconsin International Law Journal, Winter, 2000, p. 22.

H Lucy Martinez, September 11th, Irag and the Doctrine of Anticipatory Self-Defense,

UMKC Law Review, Fall, 2003, p.59.

" Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States

of America, Merits, Judgment, 1.C.J. Report 1986, para.237.
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NnARduansliiuisanuay (Nature) 90an15USulduwan Rebus Sic Stantibus #
mninwdygaulaaznereusnndygiliney  legliudludygunuinazenidn el

(%

nanMISnudyegilomaniines
4.2.2 nUANEINUTEINITENINeUTEINA

NNLFNANTIRAILINITVRINEN Rebus Sic Stantibus U999 UEA1LNTOIULAN

[y

wan Rebus Sic Stantibus [HundnfiianwaidunguruieaidaussndssnisUssmeuneu
A o o Ao o avaa 1w & & [ 15 v 1 By v
nanpe  WurdnisgihluuiRasiedunnidunannusawslusiuna waesganeniuin
& 1 &z v va A o < = ) 1Y
ngnauiaenantilunguune  aelainistuduaniugnalungmungansnuseinaluavan

Rebus Sic Stantibus 13luad Fishery Jurisdiction case

“.Article 62 of the Vienna Convention on the Law of
Treaties,... may in many respects be considered as a codlification of
existing customary law on the subject of the termination of a treaty

. . . 16
relationship on account of change of circumstances”

Y a

! A o ! IS a
AN Lilalin1TuNTEYAAINTIREWWY U Af. 1969 ANENTINNTANSNYVUNY
5eWI9UsEIWA (International Law Commission: ILC)  aUszana (Codify) wannguuneg
a a ) ) A ] Y o = g v
313UsenaliAeaiundn Rebus Sic Stantibus 1ilude 62 veseudyans Fadunisazviou

Tiudsnnudfyvesmandina JndundndatnngmuneseninsUszmadilngsousuin

14 oy v
LY, U 137,

1545 « o a o o & . o o o
IAYHNT INUINNUY, ANUFAUNUTISNININEGN REBUS SIC STANTIBUS nuuian PACTA

SUNT SERVANDA luawuSdayay, :nsansnguaneglevinsssundsy, U 3, atuinl, i 34.

16
Fishery Jurisdiction case (Federal Republic of Germany v. Iceland), Judgment, 2

February 1973, ICJ Reports 1973, p 63, para. 36.
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feglungrunesenislssmaiicieauddyy) Janniindugesiinadenisenidnausdyan

nIen1snaustoanINaLSaY nIenTeiultviruauddyanla
4.2.3 AMNNINEIVDIANA

MAnINwIvesmaluuainuadn Rebus Sic Stantibus MliiAseftin [ REPES
Jadaunslainonusuldrnurassianwaeiwsnsa  nsadinsusuleanassninalsewmnea
BOUTULNEIARALAEIAD AR A. Racke Gmbh & Co. v. Hauptzollamt Mainz ~vdFIALA

[

anamelsy (EC) nelisuavidensiilae
v < a
191119339

ARUINISWeIPAN  Federal  Finance  Court  dsliimaiiofasaniUosdu
(Preliminary Ruling) mal@vaun 177 ve9 EC Treaty lnglanffe A. Racke Gmbh & Co.
(sialutlazi3endn Racke) wagdasfie drvinaulvairaninsvesieasiu (Principal Customs

[

Office, Mainz) \igafunilganinsiiinainnisiudibiudnduvamdnanglnaaiegieasui

Y & a a4 A = . 1 Y]

VOLNAVIAULUBIUNANINUNTANUIN  Cooperation Agreement F¢¥IN8 EEC AU

a v . a a a v al
QIﬂﬁﬁ’]L’JEJ 1ag 99 22 ¥89 Cooperation Agreement wagAuwA buiafulaete 4 Y89Noas

o Val vV ¥ 1 L2 ‘QJ
mMuualiLUannasn15ATLud (new trade arrangement) ¢isil

¥

1. 78AanINsvId1 (Common Customs Tariff) vashianeduanniuiiteteos

22.05 C ex | or ex Il fdlduiiaanglnaanis Nlvweserialiviu 2 dnseglasunisan

MBUI 30% n1elan1sandalaIng 12,000 hectoliters sav...

Aoundlwgnisaimensilesanuldasuluglnaaieindu EEC Fediudlag Council
\We3ufl 11 November 1991 g#@t3A313 (Suspend) N15UsUlY Cooperation Agreement

Tngwnnausngluersununves Decision Awalull

" Yearbook of International Law Commission (1966), pp.256-58.
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91999970 Declaration 1laiuil 5 way 28 October 1991 #iA1T
Uszyuriulunseu European Political Cooperation wjmﬁaﬂizlﬁuﬁmqmu
glnaande UNSC ideudnn 713 (1991) Hemuduviaeiianiunisain

a ) I o a & ] 18
Qiﬂﬁaqm&]L‘ﬁu‘ﬂ&]ﬂﬂﬂqﬂmaﬁumﬂqwLLagﬂ')qﬂﬂu@Qﬁgﬁ']WQUingﬂ

VAU A0TUNTNAIATINMAZHANTTVIUVBUATUFNINAY
ANUENTUSN NS serdeglnaadeiu  the  Community
nelmin  “nisidsundasiudoulvautiatusingn”  Tuvaeiiladinas

Cooperation Agreement19

5813193UN 6 November 1990 — 27 April 1992 Racke lhwilatnugnusian
Kosovo wanthluiiullulndsveaonsuvesmues aeunluiuil 7 May 1992 Racke Adun9
hiunlgsuunnelasnsiiiiae (Preferential rates of customs duties 1y Cooperation
Agreement) 199 MluE9tUN1e Council lalluRsezdu Cooperation Agreement fananald
¥ v r.:’lj Y r-:l' o w a 2/ Y 1 .
way mewmgllluiun 27 May 1992 dtinauraninssensadliiinisuensgndng thid
country rate of customs duty iU Preferential rate Weotnthifnananweside way

Sen3asli Racke 91ednsnBaanInslusiafulaglilddnsifivay (Preferential rates)

® Whereas, in their declaration of 5 and 28 October 1991, the European Community and
its Member States, meeting within the framework of European Political Cooperation, took note of
the crisis in Yugoslavia; whereas the United Nations Security Council expressed, in resolution 713
(1991), the concern that the prolongation of this situation constituted a threat to international
peace and security;

" Whereas the pursuit of hostilities and their consequences on economic and trade
relations, both between the Republics of Yugoslavia and with the Community, constitute a
radical change in the conditions under which the Cooperation Agreement between the
European Economic Community and the Socialist Federal Republic of Yugoslavia and its
Protocols, as well as the Agreement concerning the European Coal and Steel Community, were

concluded; whereas they call into question the application of such Agreements and Protocols;
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fhowmilt  Racke  dlfheRludlesiimanm®  @adumadusufielueed
nszuIuNs Judicial Review Wl EC)) mam@iwestusvsmsdedudu 2 nsdlded
8u (Upheld) nsdilnifividnnewiufl 15 Novernber 1991
gn (Dismissed) nsdilniasiaiilaunannsenianinasauanasianan wagnaase
Tilesandiasasaluglnaaniedsviliimenisalivdsunvadluann aeenidn Cooperation

Agreement MlaVSALANYUA Racke fatun1ENazanli 30 % Jsliddnsely

Racke  Regwssaidenguunevesrmanmslulssnuidn  nsgfn1sufifnuaiy

]

| 2 A ! a — 5% 9 Y Q{' Y] =
FINUBLANE8LAEVDY Council UY thﬁNﬂrJEJGU@‘UVW] 62 GUQQQH UEUNNIILITUUT ALA.

q

1969 181503 Fundamental Change of Circumstances

Tuyueaves National Court nsfiglnaanieunniusslval 23 §5 wazwenisal
asnswluglnaandetududedeiinasanlaidunsdoundammnmades  Fafuides
fiu Fundamental Change of Circumstanceslul@aiiionn (material circumstances) Falu

[

fuguvesnuBugenlunsitigniuniy Cooperation Agreement

mam& (Bundesfinanzhof) leefn1sfiansanailitingn  uazdsszauliiaa

[
[

gRsssuuvisannnelsy (EC) fnnsanlugasisziudsilfe

1. Council Regulation thuiinaviell (Fdmes Council #l¥sziudamsm (suspend)
AnuANATEuTe UM BN MIneTTel)

2. 1 Council Regulation laifna aziinamuunegslslunsdivesmraninsiienti
Turnneudeunquney ad. 1992 vashiffiduiidnluwesiDefaindrsening

YRNNANFDUNGAANIBY A7 1991 DUADULBIEU A.A. 1992
AL VDIAA

fananan Tutu  Preliminary observation #itaAsandninfeuidoun 62 lu
auduaniadeuwn aa. 1969 avhinniu EEC wagsgan@nviaviunnaiy  usfaeyiou
nnauibAIngMIesEnieUsenantinelifeadiu Fundamental  Change  of

Circumstances dutliaaunannnsseivausdyanls mewmslimayfsssusenitssnaiela
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szylumfl Fishery Jurisdiction dwmdniiegludeoun 62 dunisuseuia (Codification)
L= a ! A I a o v A 120
ngraneBaUsEmAlsninUssmanegasawayindslioy

o

dsurmonluuszdiudl 1 1509 The Validity of the disputed regulation 1 1Jufi

' ¥
[ [

Widunadnmaiud 1 Gndnedaenidn Cooperation Agreement fifsfinaagwiola 1Wuds

=b.

AeadesiunguuneasnuszindssnisUssmesuduiomvesdofinanlay Racke 191
wamslasumeludnsndiiey (Preferential rate) aaLAn (Ranuts 22 was Cooperation

Agreement)

SousniimadoUsziiiufe Yo 22(4) ¥99 Cooperation Agreement HuiaLantu

annsaonltandlavnsslavield aalanwuuinasnin dJeunvesanunnas (Agreement)

'
[y o

P31 (Conclude) lnsUsewmenlulaani@n (non-member countries) azUsuldlnensala

a 21
il

1. MNINTBUAT (Wording) FnquUseasa (Purpose) 555u%1@ (Nature) ve3AY
AnasInaasavinle

2. dounszynusnItllisgiuanzasasdaay Inglidesoanuinsnisdulaiiuiusn

(Fuiusnsditaunsai U URLAvuT)

unawlath Suusniudmauingnensds (Referred) Iy National Court fiuseiiu

« » A & . . LY = a !
W@N1z” 1399n138Naved Disputed Regulation anelanguuneansnussindlssninnuszme
AU Disputed Regulation gnusemiadnliiiing  nslviavsiiauniu  Cooperation
Agreement Nganaiinatsruldlsagly Community Law 9und1 Community aze@in1sldios

ludnwagaanndosiungunasiuiengmuneseninssinaniegives

@ Judgment of 2 February 1973, Fishery Jurisdiction (United Kingdom v Iceland), ICJ
Reports 1973, p.3, Paragraph 36.
“ Case 12/86 Demirel v Stadt Schwabisch Gmund [1987] ECR 3719, Paragraph 14.
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N5UsENIARINALNAYEY Disputed Regulation lngiinnaitautafiungmuneasn
Preferential

Uszmdlsenineussmaiufazaveslitlaanasuanuisaldanslani

treatment lalaenss (nednsilasunnann Cooperation Agreement)

lupR C-286/90 Poulsen and Diva Navigation [1992] ECR 1-6019, Paragraph 9

mana1vdn lumsldgiunaves EC EC doumsnnguaneseninalseing mgwnilmadaies
PITNNVINEIAUTEINlTEINUsEInAmelesungnaeineAtingn  (Suspend)  wes

. 2
Trade concession
&

9

% & = = i a a Y a A
mewmgll  ngunaEiiungrinesnlssmlseninalssmaniediunisenidnyise
FIA51veEUsAYYN 1ng Fundamental Change of Circumstances 34 Community
. . & =t 23
Institution waziludrunilivesssuungrinevasEnnnglsy
Racke snnguunea3aUssmdiseniuszinasuluiiugiu (Fundamental rule of

Customary International Law) w394 Rebus Sic Stantibus #i8 Disputed Regulation i

U a al Yo o a 24 . . aQ .
sefudnslasundraninsludnsfiviwreawily™ (Disputed Regulation fig ufves Council

Neenu1sziutiaT Cooperation Agreement)
Tpongunessin  Racke dwtududosniiuveman Pacta Sunt Servanda 9
AUEAYeIEn Pacta Sunt Servanda lagnidugnanudidgylaemagfsssusening

Usewna (IC)) Tupd Gabcikovo-Nagymaros Project @snanain WDuluiielafiosninaes

¥
LYY

1% . . = 1% Y & 25
JUUN19979 Rebus Sic Stantibus ﬁNL{JuVLUIﬂEJGUSEJﬂL'JULVﬂuu

ausanynn
a Y A o v 0 v a v . P &
ﬂ'ﬁ‘W{jﬂL‘Uﬂ?juﬂ3E’]'NL‘W'ﬂﬂ(ﬂﬂqulﬂlﬁﬂ'ﬁqmsﬁﬁﬂﬁ']’] Cooperabon Agreement NG N

ABINATUINYNUTIVRINAMINE I ST AlTEnIUseinanasounguluSesnsendnuay

# Racke Case C-162/96 [1998] ECR-I-3707 at 45.
2 “European Court of Justice: A RACKE GMBH & CO. V. HAUPTZOLLAMT MAINZ”

International Legal Materials, Vol. 37, No. 5 (September 1998), p. 1137, Para 46.

* Racke Case C-162/96 [1998] ECR-I-3707 at 48
® Judgment of 25 September 1997, Gabcikovo-Nagymaros Project (Hungary v Slovakia),

at paragraph 104.
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gRtInT1IveNEUsAyy NTiogMmy nandnienilsife desen Rebus Sic Stantibus fieglu

9

nMEngaFaUTEIMAlTEnIUsEmanUsuldiunsaime

\Wesnnngunailulies Rebus Sic Stantibus dudou wimanwuin Council lulad
ANURANAINDENIII8UIS (N0 manifest error of assessment) wigafuRoululunsUsuly

18 Rebus Sic Stantibus

Rebus Sic Stantibus ihanldiuafiAe Rebus Sic Stantibus MTunguueaIsn
= ! 26 A - o = =
Useindlseninasena . (MimsUseana (Codify)  Wlusydyaingadeuut  1969)

q

¢ PR d v 2ife
Falosnadaululd 2 Usenshe

fa & v 2 & Y] I a a v
LingnisaviiasuiiasiunadtunugIun1siun s dun AU 9duoHnya)

1
% I

2. mswWaguwlasilesinansenuruadeusy  (Transform) vengveulIniusNIdinY

auSAYIPEWIN

NsauReulonsnuesan  Rebus  Sic  Stantbus  %ANRITEIINDITUAUN

(Preamble) w84 Cooperation Agreement ﬁizq’h%

to promote the development and diversification of economic,
financial and trade cooperation in order to foster a better balance
and an improvement in the structure of their trade and expand its

volume and to improve the welfare of their populations

waglutdouni 1 ves Cooperation Agreement AldszyfiaingUsrasdvasnnnunnadin

# “European Court of Justice: A RACKE GMBH & CO. V. HAUPTZOLLAMT MAINZ”
International Legal Materials, Vol. 37, No. 5 (September 1998), p. 1138, Para 53.

" Racke Case C-162/96 [1998] ECR-I-3707 at 53.
* Racke Case C-162/96 [1998] ECR-I-3707 at 54.
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...is to promote overall cooperation between the contracting
parties with a view to contributing to the economic and social
development of the Socialist Federal Republic of Yugoslavia and

helping to strengthen relations between the parties”

Mninguazasdluanununiinirennnaiiudy nsradianduinmluginaanded
defisndulumnudiiusszrinessme wagnsiifimheaufiamsayinlifnausadlely
Fuusuglnaandetu delviAndeuluddydmiumsitunarsugeusiutionu uidesn
mndeifariiifnaserniuluiueuglnaads  vilfmbsnuideliiAneusiuiioly
Fuusuglnaandetulianmnsodudunsoluld deifariefindniaduamudsunlasd

g 29

oA ] I a a v (% g.J/ . . =
ﬂi%%Uﬁ@WUiﬂuﬂWiL“U'ﬁ')ﬂJL‘UUJY]ﬂGUENﬁUﬁ 338 MUY Suspending Regulation 23

aanraasnuiauluUsEnIswsnYasan Rebus Sic Stantibus

wINiasantoulan 2 1599n13NTENUVEIBNUSNIAMUNYMUNETENINUTTINADEY

1N
HIaNININB13UNUNTEN 2 V89 Disputed Regulation fitamuazuladn e
A9ATIUTAATULASHANTENUTLARTUSBLATEFAA WAZAIUAUNUTVININITAITE NI

glnaaieway Community feliinnisidsunUaeg1auin (a radical change) Tutauly
melel  Cooperation  Agreement W@z  Protocols  waugiiitvindeygyinu
[ Y A dy [ 1 1 . 14 a L4 [l a 1%
waza1NeIsuNUNTeN 2 tosnliusingin Council lussiliuanunisalognsiinnaIndiouss
' 30 . .
usiszn1sla~ (It does not appear that the Council made a manifest error of

assessment)  f9uUN1FnaUlaves  Council Fva@enmansnukouluUsen1sNanIvaman

Rebus Sic Stantibus

2 “European Court of Justice: A RACKE GMBH & CO. V. HAUPTZOLLAMT MAINZ”
International Legal Materials, Vol. 37, No. 5 (September 1998), p. 1138, Para 55.
* Racke Case C-162/96 [1998] ECR-I-3707 at 56.
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Racke #login duwumsmvwnlavinavidinsiodisgdeluivglnaaie uay
The Community A359EARIMENTINBAANINTUULTLAY (Tariff Concession) sioluun

a~ 31
glnaanile

TuvauziReniumalaenainisguaatad (Advocate General) loendaiinasanidanad
agfilarussnulilupmnuiivresindudgenthn 93 91 nsusuldngmuneandaussnd
seniUssnanilulssinudywegtlildsyyuinasseadunsiuidelunisufofianu
wusnsdl  washlifirudnduiinsdedidnsiiee  (Preference)  iiienszdun1sdves

a A Q’lj o w 1 1 32
glnaadeluvaenUssmatimaunnauwsiogiale

a ! A = = ' v Y
WaRmanaTutuliingis  nguuIeaNIaUsTNalsEnIaUTBnAngnaetlidn o
[ = a & @ Y a v ¥ - @MV oY a wva o =l a o
JunstingAnisalluiudds  (Impossibility)  AlddesujiRauiusnstivesausdyn

ﬁaamaﬁ 115914 Fundamental Change of Circumstances 33lasun1s8udu (upheld)

Uszihugaving 1osn1sldudafiou (Notification) audunsuiirvualilu 4o 65 veq

o = v LAy Y o a wa & A v v

BUAYYINTIBUUI A.A. 1969 Racke fogin Council HliufuRmuduneunlaseylilude
33 a L Ay v e v e ! P ) . . v av v

65 919 Council HlaudslinunsIuianisna1Ie1aman Rebus Sic Stantibus wazdadilasey
= t:l' . ' v v o = | 7 o ]

§911m3n159 Council naMdvazldusznauiuwsmanldluinasmsiiuinty wagdalidiing

FEWRIUAUTINIAIMNATe 65 Amuall YT MemAiin1snaeman  Rebus  Sic

Stantibus Fadunsliveu

mananlulsziauidd nsldudsfounuduneunlaszylilude 65 veseudyan
a a 234 1h] i = ¥ MY a wva
n3sdeuwn ° A, 1969 Wudiineseunuls  (permissible) tlosnfaudiaglyldufifianu

U0 65 WATUNBUA1IY N5zyllan1zazainude 65 veaydyyINgalouun® a.A. 19691y

q

* Racke Case C-162/96 [1998] ECR--3707 at 57.
* Racke Case C-162/96 [1998] ECR--3707 at 57.
* Racke Case C-162/96 [1998] ECR--3707 at 58.
* Racke Case C-162/96 [1998] ECR--3707 at 58.
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[ [ d! =) QA 1 35 . v v =
Lllddundwasngmunea3aussmaliseninaUseing . uaz the Council AluleidunAves

AUAYINTAIIEUU A.A. 1969 e

q

NN nluyszfuLsndmudn luiidadelanasdaansenusanisiiiag
. . 36 a L Y o
294 Council Regulation (EEC) No 3300/91 of 11 November 19917 waziilsliitnaniulu

I3 M i o & v a ° 2 o 37
Usgauksn nfianusndudesiansanmanuluusemuiass

v Vv

nanliidesunuihaulavaieusznsneasuiluden bl

1. pnagausuuan Rebus Sic Stantibus tunanngrueasnussndssning
Uszne {Wunisdududiminwiluad Fishery Jurisdiction tnemalivewadn anainelsuf
v ' = o = = = ] %
ABILANTNNNUUNIEILNINUITENA  PIYBURBITINENN NUIEATAUTEINUTENINNUTZANAN Y

Fevian Rebus Sic Stantibus AldungurueadnUszindszninsUsswmaUsznmsviatuiy

(%
YA o

2. Jueswusniimaananglsy lvdnasluin Tussuunguunsanainglsy

nguingataUTEImdlssnIUseme  dawudnsgandinguinevesanainglsy  uazdea

1Y I3 . . 2
KATUYNEIANT (Institutions) Tuananglsuae

q

3. WWuesiusndniuiu Nn15na1819m&n Rebus Sic Stantibus Wunadsalu

ATENINUSEINA TAsAIafnauINIIMaNINaAIL Rebus Sic Stantibus WazAianaausu
1 « 9 @ a I~ a o‘d' d' ] [
T “amzainn” Aansaiansadunginisaiiiuasundasiogsunnaunan Rebus

Sic Stantibus ¢

N3NV ITILELNNRI  HAaRINN1STAiUNI15  (Armed  conflict)  sip

v
v Ao

ausdgtuiidnwarnaneily Fundamental Change of Circumstances lnggausuin

* Racke Case C-162/96 [1998] ECR-I-3708 at 59.
* Racke Case C-162/96 [1998] ECR-I-3708 at 60.
*" Racke Case C-162/96 [1998] ECR-I-3708 at 61.
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wsnsain1staiunseysiinaunsadumsiiendnausdyalaliinsdunstiesvise

38
801733

Y

winTInIgnsuIsiunaTimaanamglsy (ECQ) anvasliasensatunisusuld

(% (%

U . . | a 1 9/39 U a 6 v
#an Rebus Sic Stantibus Wieagfsssuszninauseme (1IC) Alduld dn3ansaliaanes
JoduneIn  ARLIENwMEALAYUNBgNdINansallanswanan1sinaulaves  ECJ  uwaw

40 1% a Ao o X a v = v Ny
Council” i Joiadsusesasnsundsnsdndolulssmaiioudiu @wdvzddonnamen

[J I

SaAAAIN e Resolution U9e UNSC AffnuaInasnsaiil

1 [ 1

aliAndeanausaduAnImN
o ! A a o ! a cda X
wazauiuesszEnIalseng) g iiludativayuimginisaiiietudy  Fundamental

Change of Circumstances

4. Ua1nvu Ae Racke aunsnead@nsiaugnnsenula “laense” Tuenasendng

Usswd  Femounsniinisidifesiuinazliviell  wazasudrianunsanssile

4‘ dd‘ v v v a0 v v
Rouly 2 Yszmsluadnneussiegiulinasluafnoutiemy

5. UaunynUelusudyyingalsuuninsiengnuausdynn a.a. 1969 dld

g7} q

= ~ ' a o = Y ] a ~
NOVNIBINTAUTELNUIETINUTENAETINNA  LUBIIINUNVBUNLTUN NUNENTAU TN
serhelssmandilasumsdssana (Codify) Lilueydyan vidoundmunlilueydya
é’ I v I [~ a ¢ [ 1 Y] 1 v Q’lj 4
mumnauuamaaﬂmaLUuﬂgwmmﬁmﬂssl,wmlumwaq WAUNTDRTUlUTD 65 WWwIaY
=~ & ) & v P M MY & = ~ ' & ~ = P
Weouwduanednuwaldnwswal  Allaiduansausemalseningdsema  ws1sJuiieusaan
AMUNUATURBUNIBNTZUIUNS (Procedural) Wity dlusiiannansy (Substance) v89uan

norueusag1sle

* “The Effect of Armed Conflict on Treaties: an Examination of Practice and Doctrine’
(2005) UN Doc A/CN/4/550, 68-69 [121]

? Klabbers, ‘Re-inventing the Law of Treaties: The Contribution of the EC Courts’ (1999)
30 Netherlands Ybk Intl L 53-57.

© Elias, ‘Re-inventing the Law of Treaties: The Contribution of the EC Courts’ (1999) 30
Netherlands Ybk Intl L 21-2.
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4.2.4 NVUUHUSHYAN
Aunan Rebus Sic Stantibus  tdunguunsa3aussdlssninussing  Aewn
ANENTTUIBNS NVNIEsEnIUsena (LC) lausesia (Codify) vdn Rebus Sic Stantibus
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= [ o =
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“ “Article 62 Fundamental change of circumstances
1. A fundamental change of circumstances which has occurred with regard to those existing at
the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be
invoked as a ground for terminating or withdrawing from the treaty unless:
(a) the existence of those circumstances constituted an essential basis of the consent of the
parties to be bound by the treaty; and
(b) the effect of the change is radically to transform the extent of obligations still to be
performed under the treaty.
2. A fundamental change of circumstances may not be invoked as a ground for terminating or
withdrawing from a treaty:
(a) if the treaty establishes a boundary; or
(b) if the fundamental change is the result of a breach by the party invoking it either of an
obligation under the treaty or of any other international obligation owed to any other party to
the treaty.
3. If, under the foregoing paragraphs, a party may invoke a fundamental change of circumstances
as a ground for terminating or withdrawing from a treaty it may also invoke the change as a

ground for suspending the operation of the treaty.”
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Athanassios Vamvoukos, Termination of Treaties in International Law : The Doctrines of
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Oliver Dorr and Kirsten Schmalenbach, Vienna Convention on the Law of Treaties A

Commentary, (New York: Springer Heidelberg Dordrecht, 2012), p. 1100.
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*? Article 45 Loss of a right to invoke a ground for invalidating, terminating,

withdrawing from or suspending the operation of a treaty
A State may no longer invoke a ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty under articles 46 to 50 or articles 60 and 62 if, after

becoming aware of the facts:

(a) it shall have expressly agreed that the treaty is valid or remains in force or continues in
operation, as the case may be; or

(b) it must by reason of its conduct be considered as having acquiesced in the validity of
the treaty or in its maintenance in force or in operation, as the case may be.
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157.
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Malgosia Fitzmaurice, Exceptional Circumstances and Treaty Commitments, The Oxford

Guide to Treaties. (United Kingdom : Oxford University Press, 2012) p.620
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69“Del‘ending our Nation against its enemies is the first and fundamental commitment of
the Federal Government.Today, that task has changed dramatically. Enemies in the past
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United States of America,” The White House, http://www.whitehouse.gov/nsc/nssall.html, 01

June 2002.
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“Now, shadowy networks of individuals can bring great chaos and suffering to our

shores for less than it costs to purchase a single tank.” The national security strategy of the

United State of America (September, 2002)
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Defending our Nation against its enemies is the first and

fundamental commitment  of the Federal Government. Today, that

task has changed dramatically. Enemies in the past needed great

armies and great industrial capabilities to endanger America. Now,

shadowy networks of individuals can bring great chaos and suffering
to our shores for less than it costs to purchase a single tank.

Terrorists are organized to penetrate open societies and to turn the

power of modern technologies against us.

To defeat this threat we must make use of every tool in our

arsenal - military — power, better homeland defenses, law
enforcement, intellicence, and vigorous efforts to cut off terrorist

financing. The war against terrorists of global reach is a global

enterprise of uncertain duration. America will help nations that need
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our assistance in combating terror. And America will hold to account
nations that are compromised by terror, including those who harbor
terrorists because the allies of terror are the enemies of civilization.
The United States and countries cooperating with us must not allow
the terrorists to develop new home bases. Together, we will seek to

deny them sanctuary at every turn.

The gravest danger our Nation faces lies at the crossroads of

radicalism and technology. Our enemies have openly declared that

they are seeking weapons of mass destruction, and evidence

indicates that they are doing so with determination. The United
States will not allow these efforts to succeed. We will build defenses
against ballistic missiles and other means of delivery. We will
cooperate with other nations to deny, contain, and curtail our

enemies’ efforts to acquire dangerous technologies. And, as a matter

of common sense and self-defense, America will act against such

emerging threats before they are fully formed. We cannot defend

America and our friends by hoping for the best. So we must be
prepared to defeat our enemies’ plans, using the best intelligence

and proceeding with deliberation. History will judge harshly those

who saw this coming danger but failed to act. In the new world we

have entered, the only path to peace and security is the path of

. 92
action.
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