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In the attempt to fight terrorism, the United Nations Security Council (UNSC)
has imposed so-called “targeted sanctions” on persons and entities supporting
terrorism by listing them on a terrorist list, freezing their assets and banning them
from travel. The UNSC resolutions under Title VII of UN Charter rank higher than
other international treaties and bind all UN member states and international
organizations to implement the resolutions within their jurisdictions.

The European Union, unlike its member states, is neither a UN member nor a
party to the UN Charter to give effect to UNSC resolutions. However, the EU has
implemented the resolutions and imposed the sanctions on those listed persons and
entities. The sanctions have been criticized for violating fundamental rights,
particularly, the right to be heard, the right to property and the right to effective
judicial remedy. This thesis studies the relationship between the UN Charter and the
EU law and how the UN Charter permeates the EU legal system by analyzing the EU
court decisions of Kadi | and Kadi Il. The study found differing views in the decisions
concerning the EU’s acceptance of the UN Charter, the EU courts’ authorities to
review the lawfulness of UNSC resolutions and the protection of human rights. This
study also found the decisions in Kadi | and Kadi Il had several impacts on the UN,
the EU, and their member states regarding the listing and de-listing procedure to be

compatible with the protection of fundamental rights of the listed persons.
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' Convention for the Prevention and Punishment of Terrorism Art. 2(2), League of Nations

? Central Intelligence Agency, Terroist Bomibng of Pan Am Flight 103 [online], 25 Nov 2012, Available from:
https://www.cia.gov/about-cia/cia-museum/experience-the-collection/text-version/stories/terrorist-bombing-of-pan-am-
flight-103.html

°* BBC News, Lockerbie: 1988-1998 [online], 2 Dec 2012, Available from: http://news.bbc.co.uk/2/hi
/special_report/1998/08/98/lockerbie/137342.stm

¢ BBC News, Lockerbie: 1988-1998 [online], 2 Dec 2012, Available from: http://news.bbc.co.uk/2/hi

/special_report/1998/08/98/lockerbie/137342.stm
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o Centralwesterndaily, Bali bomber shows no remorse 10 years later [oline], 14 July 2012, Available from:
http://www.centralwesterndaily.com.au/story/369291/bali-bomber-shows-no-remorse-10-years-later/

1 Security Council Resolution 731, U.N. Doc. S/RES/731 (January 21, 1992)

" UN Charter Art. 39

"> UN Charter Article 103 “In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international agreement, their obligations
under the present Charter shall prevail.”

" UN Charter Article 25 states: “The Members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter.”

" UN Charter Article 48 states: *

1. The action required to carry out the decisions of the Security Council for the maintenance of international
peace and security shall be taken by all the Members of the United Nations or by some of them, as the Security

Council may determine.
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2. Such decisions shall be carried out by the Members of the United Nations directly and through their
action in the appropriate international agencies of which they are members.”

" UN Charter Art. 41 “The Security Council may decide what measures not involving the use of armed force
are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply
such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of diplomatic relations.”

" UN SC Resolution 1267(1999)

" UN SC Resolution 1373(2001)
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' Section 135/1 of Thai Penal Code
' Anti-Terrorist Financing Act, BE 2556 (2013), Published in the Government Gazette: volume 130/part 11
A/page 1/1 February 2013.

* UN SC Resolution 1730(2006)
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= Eur-Lex, Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council and Commission [online] 12 Frebruary 2012,. Available from: http://eurlex.europa.eu/LexUriServ
/LexUriServ.do?uri=CELEX:62005J0402:EN:HTML

% Atticle 47 of TEU states: “The Union shall have legal personality.”
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** UN Charter Article 4(1) states: “Membership in the United Nations is open to all other peace-loving states
which accept the obligations contained in the present Charter and, in the judgment of the Organization, are able and

willing to carry out these obligations.”
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Political and Social Science 252 (July 1947) p. 2
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*
The Moscow declaration had recognized “the necessity of establishing at the earliest practicable dat a
general international organization, based upon the principle of sovereign equality of all peace-loving State, large and
small, for the maintenance of international peace and security”

® Leland M. Goodrich, The United Nations in a Changing World (New York: Columbia University Press,

1974) p. 8

¢ Dino Kritsiotis, “Imagining the International Community”, European Journal of International Law (2002), p.

961
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tsznaananaiinediu npimsautszamnilifmualfifllasssinsialsznanfanessnais
agnalfiasdnsanlszafaessAune 89AN13UAN (Principle Organs) WAZAIANITAN
(Subsidiary Organs) Imﬂmﬂrﬂwﬁnﬁfémwﬁ%uﬁmﬁﬂﬁ@\uﬁ@éﬂLﬁmmiﬁmaﬁ@
Tanilsrassaasassnsliudausmnuaiunaranumanzan uarnauduialiiuniessns
saawifimuiiEnananguastmuald uananil winesdnsresiisnunasnifiunisuiniio
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wuaanazilunisnnureauaiuia (Ultra vires)
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ﬂqﬂimﬂﬂu ﬁ]ﬁ‘mﬁﬂi‘mw’]m ’ﬂ\‘iﬂﬂ?‘mﬂ%@ﬂ@ﬁﬂ?%’m’mwgﬂ@ 212Nk ull@ﬁ
s A g ~ o ; ;3 . LR Ao o a
ANANTAR ﬂmzﬁ\lummﬂuuummeuﬂ?mqm (Secunty COUI’]C”) sﬁ\jﬂ'ﬂqu"]@'ﬁqu‘luﬂqﬁ\
o =L o a > ' s 'S a A Y 1
ﬁ'WNVLQ"N@uﬁm"]WLL@::M’muum\iizWJNﬂizmFi ANANTNADIAD @Nmmqi'ﬁfy (General

a o

Assembly) daifluatauaniaeslan (World parliament) N1 R AAIEUN1TANNNLA

° D.W. Bowett, The Law of International Institutions, Fourth Edition (London: Stevens and Son, 1982) p. 24

® UN Charter Article 7 states “1. There are established as the principal organs of the United Nations: a
General Assembly, a Security Council, an Economic and Social Council, a Trusteeship Council, an International Court
of Justice, and a Secretariat. 2. Such subsidiary organs as may be found necessary may be established in
accordance with the present Charter.”

" UN Charter Article 24 states: “1. In order to ensure prompt and effective action by the United Nations, its
Members confer on the Security Council primary responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations. The specific powers granted to the Security Council for the discharge of these duties are laid
down in Chapters VI, VII, VIII, and XII.

3. The Security Council shall submit annual and, when necessary, special reports to the General Assembly

for its consideration.”
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* Charter IV of UN Charter

® Article 60 of UN Charter states “Responsibility for the discharge of the functions of the Organization set
forth in this Chapter shall be vested in the General Assembly and, under the authority of the General Assembly, in the
Economic and Social Council, which shall have for this purpose the powers set forth in Chapter X.”

' Article 92 of UN Charter states “1. The Trusteeship Council shall adopt its own rules of procedure,
including the method of selecting its President. 2. The Trusteeship Council shall meet as required in accordance with

its rules, which shall include provision for the convening of meetings on the request of a majority of its members.”
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" Article 1 of UN Charter
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" Article 2 of UN Charter
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" Article 27 of Vienna Convention o the Law of Treaties 1968 states “A party may not invoke the provisions
of its internal law as justification for its failure to perform a treaty.
This rule is without prejudice to article 46.”

" Article 30 of Vienna Convention o the Law of Treaties 1968 states:

“1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of States parties to
successive treaties relating to the same subject-matter shall be determined in accordance with the following
paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with, an
earlier or later treaty, the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not
terminated or suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions
are compatible with those of the latter treaty.

4. When the parties to the later treaty do not include all the parties to the earlier one:
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(a) as between States parties to both treaties the same rule applies as in paragraph 3;

(b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to which
both States are parties governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or suspension of the
operation of a treaty under article 60 or to any question of responsibility which may arise for a State from the
conclusion or application of a treaty the provisions of which are incompatible with its obligations towards another
State under another treaty.”

" Hersch Lauterpacht, Private Law Sources and Analogies of International Law (London: Longmans, Green

and Co., 1927) p. 156
" paul S. Reinsch, ‘International Administrative Law and National Sovereignty’, AJIL 3 (1909) :1-45.

i Alfred Zimmern, The League of Nations and the Rule of Law, 1918-1935 (New York: Russell and Russell,

1969) pp. 290-291.
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b C. Wilfred Jenks, ‘Some Constitutional Problems of International Organizations’, BYIL (1945): 11
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* Three countries out of the 196 countries in the world are not members of the United Nations. Kosovo
declared independence from Serbia on on February 17, 2008 but has not gained complete international recognition to
allow it to become a member of the United Nations. Taiwann was replaced by the People's Republic of China
(mainland China) as UN member in 1971. The Vatican , the independent papal state of 771 people, was created in
1929. They have not chosen to become part of the international organization.

" Niels Blokker, ‘International Organizations and Their Members. International Organizations Belong to All
Members and to None’ — Variations on a Theme’, IOLR 1 (2004) : 139-161

* The Judgment on the Request of the Republic of Croatia for review of the Decision of the Trial Chamber,

Paras. 30-31
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& Reparations for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 Apr. 1949,
[1949] ICJ Rep. 174, at 179.

* Hans Kelsen, General Theory of Law and State (Russell and Russell, New York 1961), pp. 354

* Christian Tomuschat and Jean-Marc Thouvenin (eds), The Foundamental Rules of the International Legal

Order: Jus Cogens and Obligations Erga Omnes (London: Martinus Nijhoff, Leiden 2006), pp. 2-5
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* Hans Kelsen, General Theory of Law and State (New York: Russell and Russell,1961), pp. 123-125

% ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law, UN Doc. A/CN.4/L.682, 13 April 2006, pp. 166, para: 324.

» Erika de Wet, “The International Constitutional Order” International and Comparative Law Quarterly,

(2006) : 51

" Michael W. Doyle, “A Global Constitution? The Struggle over the UN Charter,” NYU Symposium
(September, 2010) : 1

* Oscar Schachter, ‘Review of Kelsen: The Law of the United Nations’, Yale Law Journal 189-193 (1951), :

193.
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® The preamble of the United Nations Charter

* Article 2(1) of UN Charter
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> Michael W. Doyle, “A Global Constitution? The Struggle over the UN Charter”, NYU Symposium

(September, 2010) :.2



24

a ! 33 G Wy ! 4 Ay o o
Lﬂﬂsl]'ﬂ\iﬂﬂﬁmqﬂi‘zﬂqq\jﬂiglmﬂ quﬁuiﬂquﬂQﬁNf]ﬂTgﬁ']f]\iﬂ?:ﬁw]ﬁ@umiﬁ@?q\jﬁ@ﬂﬂ{]

wenauguulliunging et audnn19ifaaniszindeimiWus(the Genocide

Convention) #4083 11BN IWALINIANUANNMNELAALIA (Jus cogens) Tdnaudtynyn
Minuualiifgniptsuianatesiuuazaslneg nesinntsazilineydnyyineuddnag
LailAfugunaanAuzuumATA NI UAINaWYTaLIIIN19NIENINTRN RN UG

(Genocide) azifluizesneluiginiu

WNAANTUNANHTLRING L RIANAUTATY YN e deuuILboatanana Ly

a o

dﬁngﬁmﬂumuﬁmﬁquumﬁﬁLm:r(Special multilateral treaty) WATHANEULIRIAIN
dunguunegegees famsuananetlsznishe deznisusnacnuilunguniageganiu

1M1 103 Rdmninisdpufisszndsdeygniuresani@nandezananfwazandeyni

4

v o o =

FNNANANGIITIT WL szmady e ynwumnnginsldued™ G elletsAusmaiusnadl

b

a

nelFinginet §9l4159A U prevail or supersede) UBUANNNUNILTAANAY (The last in

time rule) ANNNIATT 30 VBINYUNNYAUBATYYINPIREU™

o o a

dsznsaes nguimsliiniuualiiusnsdineaiunisdtsdliasduniuas

AN HATTNISIEINARIN NS 39 1 U HRAyNR U uNIaiuiganTnyniguas

2 o aAagy A v 38 P & Wy 1 o o aa
TQNQQ?@WNI%@N'WTT]@QE Usen1Inany @gLﬁuiﬁqqﬂﬂﬂmzm'ﬂﬁﬂ{]Um?@ﬂﬂﬁ‘:ﬁ“ﬁqﬁ]f]mﬂ

a9

. oy e = i i 8z v d

AYNUANG NANAUTATYTYIBY AN ng T Rsantlszanani W Tla iR deasunasand

1innedmeiu wanann® Wnisnazuflanginedsdmnuainauin wesaindnazias

Ffudeiendusiainigandn iiieand 1anuinaesluaiudarnnafganngnn e winen
37

foel

a v A o S IS

dsznisfiann npimnsandssagfgslansaenilueasnisNiauiamil
73 (Supranationality) Tuudndnimslinevdunaliiunessnsudniinisindulaeslunis

At lsinging nelidedldsuandusenaniganndniilunse) 1t et

* Laurence R. Helfer, “Constitutional analogies in international legal system”, Loyola of Los Angeles Law
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* Article 24, 48 of United Nations
* Effect of Awards of Compensation Made by the United Nations Administrative Tribunal, Advisory Opinion

of 13 July 1954, [1954] ICJ Rep. 47, at 61.
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“© Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
of 9 Jul. 2004, [2004] ICJ Rep. 136, at 149, para. 27.

! Article 2 (6) of United Nations states “ The Organization shall ensure that states which are not Members of
the United Nations act in accordance with these Principles so far as may be necessary for the maintenance of
international peace and security.”
“ Military and Paramilitary Activities in and against Nicaragua case (Nicaragua v. United States of
America), Judgment of 27 Jun. 1986, [1986] ICJ Rep. 14, at 98-104 (para. 187-195)
“ Aicle 57 (1) of United Nations states “The various specialized agencies, established by
intergovernmental agreement and having wide international responsibilities, as defined in their basic instruments, in
economic, social, cultural, educational, health, and related fields, shall be brought into relationship with the United
Nations in accordance with the provisions of Article 63.”

“ Article 63 of United Nations states

“1. The Economic and Social Council may enter into agreements with any of the agencies referred to in

Article 57, defining the terms on which the agency concerned shall be brought into relationship with the United

Nations. Such agreements shall be subject to approval by the General Assembly.



27

v
1o

sendnatszmamand w lidraniulugdaesdennasdaugiinin(Regional arrangements

)
A o

or agencies) MuTTy A Elunginsanlseanafnne 52%, 53°, uay wimsn 547 W

naliiifnanduiusszndvdiannasdouniniauasnginadudnwmzidiesdnsszudng

dszmadauginimmant uaziueusnsainiginguims e e usnstizesnu

dsznsgaving Aneuzanuiunguniegeqaaenginsanlssagimla
dsngluuins 103 wisngunsnliiannisduaesiusnsainielinginsmilandn
Wusnsn e liinguunevzedennassznddszimAauasilsngauA R NN 189/ 4
a 1 a . 48 o yo’l == [ = Yy a
YR 837NITNINLTEINAAR Lockerbie case” wazAaeliie 10w usnsiinaliifanmve
ATNUATAYINNAINaanAe lAE 1 uIARININee 7 wikngunslane lHiiaWusns

sendnaszmaseigAsadsaniuiiugalineaesAagisssuseudnatsuin el Kosovo

Advisory Opinion49

2. It may coordinate the activities of the specialized agencies through consultation with and
recommendations to such agencies and through recommendations to the General Assembly and to the Members of
the United Nations.”

“ Article 52 (1) of United Nations states “ Nothing in the present Charter precludes the existence of regional
arrangements or agencies for dealing with such matters relating to the maintenance of international peace and
security as are appropriate for regional action, provided that such arrangements or agencies and their activities are
consistent with the Purposes and Principles of the United Nations.”

“® Article 53 (1) of United Nations states “The Security Council shall, where appropriate, utilize such regional
arrangements or agencies for enforcement action under its authority. But no enforcement action shall be taken under
regional arrangements or by regional agencies without the authorization of the Security Council, with the exception of
measures against any enemy state, as defined in paragraph 2 of this Article, provided for pursuant to Article 107 or in
regional arrangements directed against renewal of aggressive policy on the part of any such state, until such time as
the Organization may, on request of the Governments concerned, be charged with the responsibility for preventing
further aggression by such a state.”

" Article 54 of United Nations states “The Security Council shall at all times be kept fully informed of
activities undertaken or in contemplation under regional arrangements or by regional agencies for the maintenance of
international peace and security.”

“ Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie [Provisional Measures], (Libya v United States) (Libya v
United Kingdom), (1992) ICJ Rep. 3, 114

* Accordance with International Law of Unilateral Declaration of Independence in Respect of Kosovo,

Advisory Opinion of 22 July 2010, [ICJ] Rep., para. 86.
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* Constitution f the United States of American (17 September 1787) Article VI(2)

o Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep
174; Conditions of Admission of a State to Membership in the United Nations (Advisory Opinion) [1948] ICJ Rep 57
(First Admission Opinion); Competence of the General Assembly for the Admission of a State to the United Nations
(Advisory Opinion) [1950] ICJ Rep 4 (Second Admission Opinion).

ZA Orakhelashvili, “The Legal Bassis of the United Nations Peace-Keeping Operations” 43 (2003) Virginia
Jintl L : 485-524.

B Fassbender, ‘The United Nations Charter as Constitution of the International Community’ Columbia J
Transnational L 36 (1997): 529-619, 594

* Constitution of the United States of America (17 September 1787) art VI(2)
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* Article 20 of the Covenant states

“The Members of the League severally agree that this Covenant is accepted as abrogating all obligations or
understandings inter se which are inconsistent with the terms thereof, and solemnly undertake that they will not
hereafter enter into any engagements inconsistent with the terms thereof.

In case any Member of the League shall, before becoming a Member of the League, have undertaken any
obligations inconsistent with the terms of this Covenant, it shall be the duty of such Member to take immediate steps
to procure its release from such obligations”

* Article 103 of UN Charter states “In the event of a conflict between the obligations of the Members of the
United Nations under the present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail”.

¥ Bruno Simma, The Charter of the United Nations A Commentary, (London: Oxford University press, 2012)

p. 1118
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% Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, Separate Opinion of
Vice-President Ammoun, para 18

* Article 2 (3) of UN Charter states “All Members shall settle their international disputes by peaceful means
in such a manner that international peace and security, and justice, are not endangered.”

* Article 2 (4) of UN Charter states “All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.”

®" Article 25 of UN Charter states “The Members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter.”

* Article 94 of UN Charter states

“1. Each Member of the United Nations undertakes to comply with the decision of the International Court of
Justice in any case to which it is a party.

2. If any party to a case fails to perform the obligations incumbent upon it under a judgment rendered by
the Court, the other party may have recourse to the Security Council, which may, if it deems necessary, make

recommendations or decide upon measures to be taken to give effect to the judgment.”
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* Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial
Incident at Lockerbie (Libya v UK, Libya v US) (Provisional Measures) [1992] ICJ Reps 3 and 114, paras 39 and 42,
respectively.

* Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation (opened for signature
23 September 1971, entered into force 26 January 1973) 974 UNTS 178, art 7 (‘The Contracting State in the territory of
which the alleged offender is found shall, if it does not extradite him, be obliged, without exception whatsoever and
whether or not the offence was committed in its territory, to submit the case to its competent authorities for the

purpose of prosecution. . . .").
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*D Bowett, ‘The Impact of Security Council Decisions on Dispute Settlement Procedures’ (1994) 5 EJIL 89—

101, 92-93
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*®R (Al-Jedda) v Secretary of State for Defence [2007] UKHL 58, paras 33-34

*" SC Resolution 1546 of 8 June 2004 para 10.

% Al-Jedda (per Lord Bingham), para. 1-2

* Convention for the Protection of Human Rights and Fundamental Freedoms (opened for signature 4

November 1950, entered into force 3 September 1953) ETS No 5, art 5.
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0 Article 11 of UNHQ Agreement states: “The federal, state or local authorities of the United States shall not
impose any impediments to transit to or from the headquarters district of

(1) Representatives of Members or officials of the United Nations, or of specialized agencies as defined in
Article 57, paragraph 2, of the Charter, or the families of such representatives or officials;

(2) Experts performing missions for the United Nations or for such specialized agencies;

(3) Representatives of the press, or of radio, film or other information agencies, who have been accredited
by the United Nations (or by such a specialized agency) in its discretion after consultation with the United States;

(4) Representatives of nongovernmental organizations recognized by the United Nations for the purpose of
consultation under Article 71 of the Charter; or

(5) Other persons invited to the headquarters district by the United Nations or by such specialized agency
on official business. The appropriate American authorities shall afford any necessary protection to such persons while

in transit to or from the headquarters district. This section does not apply to general interruptions of transportation
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aatang TuAininenresragRassnsndnalszing (International Court
of Justice) AaANTNYwemUwIaglsL (European Court of Human Right-ECHR) A4
tAassuuvieela1l (European Court of Justice ECJ) ﬂ’m%uﬁuLLqu?ﬂ(Court of First
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(7) AVINUNIELBY “HUSNTUTBITFANNTNATNAINANAITENT WL T INADY

la” (“Their obligations under any other international agreement”)

which are to be dealt with as provided in Section 17, and does not impair the effectiveness of generally applicable
laws and regulations as to the operation of means of transportation.”

" Agreement between the United Nations and the United States of America regarding the Headquarters of
the United Nations (signed 26 June 1947, entered into force 21 November 1947) 11 UNTS 11, s 11(5).

2 Chapter 11 of UN Charter, Declaration regarding Non-self-governing territories.

73 Chapter 11 of UN Charter, International trusteeship system.

74

Repertory of Practice of United Nations Organs, Supplement No 3 (1959-1966), vol 4, 209

<untreaty.un.org/cod/repertory/art103/english/rep_supp3_vol4-art103_e.pdf
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" Article 102 (1) of UN Charter states “ Every treaty and every international agreement entered into by any
Member of the United Nations after the present Charter comes into force shall as soon as possible be registered with
the Secretariat and published by it.”

® Article 102 (2) of UN Charter states “No party to any such treaty or international agreement which has not
been registered in accordance with the provisions of paragraph | of this Article may invoke that treaty or agreement
before any organ of the United Nations.”

TFL Kirgis, ‘International Agreements and US Law’ ASIL Insights (May 1997)
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ANINH Lord Bingham WiivA1ag428989n51 (House of Lords) i bimanuiiulunm Al-

"® South West Africa (Ethiopia v South Africa, Liberia v South Africa) (Preliminary Objections) [1962] ICJ Rep
319, Separate Opinion of Judge Jessup, 407

" Article 80 (1) of UN Charter states “Except as may be agreed upon in individual trusteeship agreements,
made under Articles 77, 79, and 81, placing each territory under the trusteeship system, and until such agreements
have been concluded, nothing in this Chapter shall be construed in or of itself to alter in any manner the rights
whatsoever of any states or any peoples or the terms of existing international instruments to which Members of the
United Nations may respectively be parties.”

80

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v USA) (Jurisdiction and

Admissibility) [1984] ICJ Rep 392, para 107
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*" Al-Jedda, (Note 68), para 35

 Article 30(1) art 30(1) “Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States parties to successive treaties relating to the same subject-matter shall be determined in
accordance with the following paragraphs.”

* Vienna Convention on the Law of Treaties (opened for signature 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331

& LM Goodrich, E Hambro and AP Simons, Charter of the United Nations: Commentary and Documents

(New York: Columbia UP, 1969) p. 614.
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* Bruno Simma, The Charter of the United Nations A Commentary, (London:Oxford University press,2012)

p. 1122
£ ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of

International Law, UN Doc. A/CN.4/L.682, 13 April 2006, pp. 170, para: 334.
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¥ Para. 112 of the judgment in the Queen o the application of Hilal Abdul Razzaqg Ali Al-Jedda v. Secretary
of State for Defence

% Summary Report of Sixth Meeting of Committee IV/2, Doc 419, 1V/2/19, 13 UNCIO 602-3, 603.

* 1969 Vienna Convention (n 41) art 41(1) (‘Two or more of the parties to a multilateral treaty may conclude
an agreement to modify the treaty as between themselves alone if: (a) the possibility of such a modification is
provided for by the treaty; or (b) the modification in question is not prohibited by the treaty and: (i) does not affect the

enjoyment by the other parties of their rights under the treaty or the performance of their obligations; (ii) does not
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relate to a provision, derogation from which is incompatible with the effective execution of the object and purpose of
the treaty as a whole.’).

% Bruno Simma, The Charter of the United Nations A Commentary, (London: Oxford University press,2012),

p. 1122
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*" Article 53 of VCLT: Treaties conflicting with a peremptory norm of general international law (“jus cogens”)
states: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law.
For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm from which no derogation is permitted and

which can be modified only by a subsequent norm of general international law having the same character.”
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*2 Article 64 of Vienna Convention on the Law of Treaties: Emergence of a new peremptory norm of general
international law (“jus cogens”) “If a new peremptory norm of general international law emerges, any existing treaty
which is in conflict with that norm becomes void and terminates”.

* Article 2(6) of UN Charter states “ The Organization shall ensure that states which are not Members of the
United Nations act in accordance with these Principles so far as may be necessary for the maintenance of
international peace and security”.

* 1969 Vienna Convention (n 41) art 34; 1986 Vienna Convention (n 42) art 34. For a discussion, see, eg, M
Fitzmaurice, ‘Third Parties and the Law of Treaties’ (2002) 6 Max Planck Ybk UN Law 37-137.

% UN Charter Art. 2(6) states: “The Organization shall ensure that states which are not Members of the
United Nations act in accordance with these Principles so far as may be necessary for the maintenance of

international peace and security.”
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* Namibia Opinion (n 9) 126 (‘As to non-member States, although not bound by Articles 24 and 25 of the
Charter, they have been called upon [by the Security Council] to give assistance in the action which has been taken
by the United Nations with regard to Namibia.’).

*" Article 46 of Vienna Convention on the Law of Treaties: Provisions of internal law regarding competence
to conclude treaties: (1) A State may not invoke the fact that its consent to be bound by a treaty has been expressed
in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent
unless that violation was manifest and concerned a rule of its internal law of fundamental importance.

(2) A violation is manifest if it would be objectively evident to any State conducting itself in the matter in
accordance with normal practice and in good faith.

% Bruno Simma, The Charter of the United Nations A Commentary, (London: Oxford University press,2012),

p. 1123
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* Rain Liivoja, “the Scope of the Supremacy Clause of the United Nations Charter,” ICLQ 57 (July 2008) :.
597
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vaNT (Contract between state and private) YIRLANTUR U L@mju’mﬂﬁ’u(Private contacts)
wreaaanidudnynnseudredpiveienauiuesdnisseudeszing (Contract between
international organization and state or private) nnsfazimnmsn 103 TR ulEsude
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o Y o o

(Denmark) §3u1a%1873 (Malawi)' ™ Tnadedtymyrdanatanmunliinguunenldilsdy

" SC Res. 1160 (1998), SC Res. 1127 (1997), SC Res. 1173 (1998), SC Res. 1267 (1999), SC Res. 1298
(2000).

" Black's Law Dictionary (8th edn, West, St Paul, 2004) 834 defines an ‘international agreement’ as ‘[a]
treaty or other contract between different countries’

0z Agreement between the Government of Denmark and the Government of Malawi on Danish Government
Loan to Malawi (signed 1 August 1966) 586 UNTS 3 art 12 (‘Unless otherwise provided for in the Agreement, the

Agreement and all the rights and obligations deriving from it shall be governed by Danish law.’).
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(1) YszihuAtunasnisnidne neaeedy (Unilateral declarations of States)

* This may be due to so-called ‘stabilisation clauses’ which insert into the contractual relationship legal
standards external to the domestic law of the participating State (such as general principles of law), or which limit the
possibility of the State concerned to influence the carrying out of the contract via changes in domestic law. On such
contracts generally, see, eg, E Paasivirta, Participation of States in International Contracts (Lakimiesliiton kustannus,

Helsinki, 1990).
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00 Report of the Rapporteur of Committee 1V/2, as approved by the Committee, Doc 933, 1V/2/42(2), 13
UNCIO 703-12, 705.

" Nuclear Tests (Australia v France) (n 28) para 43, and Nuclear Tests (New Zealand v France) [1974] ICJ
Rep 457, para 46 (taking the view that no ‘subsequent acceptance of the declaration, nor even any reply or reaction

from other States, is required for the declaration to take effect’).
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" UNSC Res 661 (6 August 1990) para 5

% See UNSC Res 670 (25 September 1990) (Iraq) para 3; UNSC Res 748 (31 March 1992) (Libya) para 7;
UNSC Res 757 (30 May 1992) (Bosnia and Herzegovina) para 11; UNSC Res 841 (16 June 1993) (Haiti) para 9;
UNSC Res 864 (15 September 1993) (Angola/UNITA) para 20; UNSC Res 883 (11 November 1993) (Libya) para 12;
UNSC Res 917 (6 May 1994) (Haiti) para 12; UNSC Res 918 (17 May 1994) (Rwanda) para 15; UNSC Res 1054 (26
April 1996) (Sudan) para 5; UNSC Res 1127 (28 August 1997) (Angola/UNITA) para 10; UNSC Res 1132 (8 October
1997) (Sierra Leone) para 11; UNSC Res 1160 (31 March 1998) (Yugoslavia) para 10; UNSC Res 1173 (12 June
1998) (Angola) para 17; UNSC Res 1267 (15 October 1999) (Taliban) para 7; UNSC Res 1298 (17 May 2000) (Eritrea
and Ethiopia) para 9; UNSC Res 1306 (5 July 2000) (Sierra Leone) para 9; UNSC Res 1333 (19 December 2000)

(Taliban) para 17.
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uﬁ’nnguuﬁﬂLﬁmmﬂﬂ (The application of Article 103 to customary international law of

non-peremptory character)

ngusnEATIALszINiiszid e sz e (Customary international law-CIL) ¥ 1
nadiiutainrenguuesendnelssma T8Iy YAIaY AaTTNITId1e szivm (Statute
of the International Court of Justice) 81831 38" lHaneuaninauianuzINgUNE
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o7 Repertory of Practice of United Nations Organs, Supplement No 8 (forthcoming), vol VI (revised advance
version),
" Le, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of

International Law, UN Doc. A/CN.4/L.682, 13 April 2006, pp. 170, para: 332.

109 Statute of the International Court of Justice, article 38 states: “1. The Court, whose function is to decide
in accordance with international law such disputes as are submitted to it, shall apply: a. international conventions,

whether general or particular, establishing rules expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;
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d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified

publicists of the various nations, as subsidiary means for the determination of rules of law”

o Karol Wolfke, Custom in Present International Law (London: Martinus Nijhoff, 1993)
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" Andrew T. Guzman, A Compliance-BasedTheory of International Law, 90 Cal. L. Rev. 1823 (2002) at
1874. In Military and Paramilitary Activities, the ICJ stated that state practice did not have to be in “absolutely rigorous
conformity with the rule,” and “that instance of state conduct inconsistent with a given rule should generally have been
treated as breaches of that rule, not as indications of the recognition of a new rule.” 1986 I.C.J. [ 186, at 98.

"' North Sea Continental Shelf (F.R.G. v. Den., F.R.G. v. Neth.), 1969 1.C.J. 3, 229, 231 (Feb. 20)

" Fisheries (U.K. v. Nor.), 1951 .C.J. 116, 138 (Dec. 18, 1951).

" Fisheries (U.K. v. Nor.), 1951 .C.J. 116, 138 (Dec. 18, 1951), para 139

e ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of

International Law, UN Doc. A/CN.4/L.682, 13 April 2006, pp. 175, para: 344.
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other international obligations to which the Members of the UN are subject)118 Tariau 18
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" Article 20(1) of the Covenant of the League of Nations states: “The Members of the League severally
agree that this Covenant is accepted as abrogating all obligations or understandings inter se which are inconsistent
with the terms thereof, and solemnly undertake that they will not hereafter enter into
any engagements inconsistent with the terms thereof”

""" RB Russell, A History of the United Nations Charter: The Role of the United States 1940-1945, (The
Brookings Institution, Washington DC, 1958) 387.

e Text revised by the Advisory Committee of Jurists at its Seventh Meeting, Doc WD 296, CO/102(2), 18
UNCIO 342 (‘In the event of a conflict between the obligations of the members of the United Nations under the
present Charter and any other international obligations to which they are subject, their obligations under the present
Charter shall prevail.”)

""® Charter of the Organization of American States (signed 30 April 1948, entered into force 13 December

1951) 119 UNTS 3, art 132.
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'? UNSC Res 1343 (7 March 2001) para 22 states “Called upon all States and all relevant international and
regional organizations to act strictly in accordance with the provisions of this resolution notwithstanding the existence
of any rights or obligations entered into or any licence or permit granted prior to the date of adoption of this

resolution.”
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! Bernhardt, “Article 103"
' Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia Herzegovina v. Yugoslavia (Serbia and Montenegro)) Order of 13 September 1993 I.C.J. Reports

1993 (separate opinion of Judge Lauterpacht) p. 440, para. 110.
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ReuudNfaan N auEAtynyn A.A. 1969 (The 1969 Vienna Convention on the Law of
Treaties-VCLT) S'ﬁla”l,i-ﬁﬁﬁme‘fﬂﬂQummﬁmﬂﬁ‘uwﬁa‘wd’mﬂizmﬂmﬁmajﬁﬁlﬂu
NYUNEAUANHUE N1T AMNF NN UIENIWNOUNEAATIALATAUBA YR 17E U Lz A
f 2 dnwnizde Usznsusn vnauddoynnlafinoussinud wlfdnsianguuiefn1AuEs X
nannuantReausdyywiuanidulssmulouienan 53 wasigRniaziiasn
m‘:v‘hmmm‘lﬁw”uﬁﬂﬁfﬁm@mu%zﬁvn&my%f m'mwhﬁwz”bﬁmﬁungumﬂLﬁmmmu Tl
1R 71(1) Usznnafiaed mﬂﬁﬂgwmﬂLﬁmmmL'ﬁmﬁ”u‘lmiumﬁﬂﬁsﬁmﬂ”mu% ”ﬁyiyﬁﬁlﬁ
m@u”m”m%ﬂmmmfu nanangunnepevinliausdyyniduluazuazazdisgnanianly
AT EUIaNRT 642 Fads m@slﬁ?w%mwﬁqﬁmmﬁmﬁmﬂiﬁﬁuﬁmﬂmmu’ﬁﬁfyﬁyﬁ
reufaziianguanaidaeed udspsaglidelasuninilddatunguanadinain
u@nmmfuuéﬁﬁgﬂf]ﬁ%ﬁ@qqmﬂwﬁﬁm:rmtﬂﬁﬁuﬁniﬂj‘lumu%ﬁmmﬂﬁiﬁﬁmw'angumﬂ

ATIARINTELG 71(2)'°

' Article 53 of the Vienna Convention states “a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted and which can be modified only by

a subsequent norm of general international law having the same character.”

"* Article 53 of the Vienna Convention regarding the Treaties conflicting with a peremptory norm of general
international law (“jus cogens”) states “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law.”

'** Article 64 of the Vienna Convention regarding the Emergence of a new peremptory norm of general
international law (“jus cogens”) states “If a new peremptory norm of general international law emerges, any existing
treaty which is in conflict with that norm becomes void and terminates.”

"*® Atticle 71 of the Vienna Convention regarding the Consequences of the invalidity of a treaty which
conflicts with a peremptory norm of general international law:

1. In the case of a treaty which is void under article 53 the parties shall:

(a) eliminate as far as possible the consequences of any act performed in reliance on any provision which

conflicts with the peremptory norm of general international law; and

b) bring their mutual relations into conformity with the peremptory norm of general international law.
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2. In the case of a treaty which becomes void and terminates under article 64, the termination of the treaty:

(a) releases the parties from any obligation further to perform the treaty;

(b) does not affect any right, obligation or legal situation of the parties created through the execution of the
treaty prior to its termination, provided that those rights, obligations or situations may thereafter be maintained only to
the extent that their maintenance is not in itself in conflict with the new peremptory norm of general international law.

# Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Yugoslavia (Serbia and Montenegro)) (Provisional Measures) [1993] ICJ Rep 325, Separate Opinion of
Judge Lauterpacht, para 100.

128 A Ross, Constitution of the United Nations: Analysis of Structure and Function (Ejnar Munksgaard,:

Copenhagen, 1950) p. 33-34.
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# Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of

International Law, Report of the Study Group of the International Law Commission, UN Doc A/CN.4/L.702 (18 July
2006) para 35 (Given the character of some Charter provisions, the constitutional character of the Charter and the
established practice of States and United Nations organs, Charter obligations may also prevail over inconsistent
customary international law.)

" Global Policy Forum, Size of Un Peacekeeping Force: 1947-2007 [online], 12 Freb 2012, Available from
http://www.globalpolicy.org/security-council/peacekeeping.html

! Global Policy Forum, Changing Pattern in the Use of the Veto in the Security Council [online], 20 Jan

2012, Available from: http://www.globalpolicy.org/security/data/vetotab/pko/expend.htm
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YAARAINNUNIE9zUI9U32InA (International legal personality)'™ A9 uagAnng
avdszanrAazseUJuRnuuannguueszud aLszine ﬁ'ﬁ'uurﬁlmﬁ\inmq%’ﬂﬂﬂgmn
n1sliiAvNiuEsuuen (Advisory Opinion) 284ANAE AE9INIEUINNLTEMNA (International
Court of Justice) TuAn Reparations for Injuries Advisory Opinion134 WAZAR Interpretation
of the Agreement of 25 March 1951 between the WHO and Egypt Advisory Opinion135
u'ﬂﬂ@”mf:LL'Zﬁ’ﬂuﬁ"]ﬂdﬂuﬂﬁiﬁﬂﬂﬂ%’l\iﬂg‘wu’mﬁl@\iFi"mIﬂﬁ"]@f]ﬁ‘ﬂrFassbender (The 2006
Fassbender Report) 398 ud1inaungusieantsza1mis (UN Office of Legal Affairs)'®

Faliinisannindang e linnsad uayms s snanadins

"*? Fassbender Report

" UN Security Council is “a subject of international law” and consequently it “is bound by” certain
applicable “rules of international law”. Furthermore, the Security Council “could be obliged to observe” certain
applicable rules of international law, such as “standards of due process” by “virtue of international treaties (including
the UN Charter as the constitution of the United Nations), customary international law, or general principles of law
recognized by the members of the international community”.

o Reparations for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1949 ICJ Rep.
178-179.

1% Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, 1980
ICJ Rep. 89-90.

"% Fassbender Report, “The development of international human rights law, to which the work of the United
Nations has decisively contributed, has given grounds for legitimate expectations that the UN itself, when its actions

has a direct impact on the rights and freedoms of an individual, observes standards of due process, or ‘fair and clear
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procedures’, on which the person concerned can rely. This finding is in line with essential notions of the concept of
international personality”.

97 Reparations for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1949 ICJ

* To be an international person means only fo be capable of bearing rights and duties. No answer is given
to the question of what rights and duties individual organizations have.” Moreover, “[s]ince the powers which fill or
give substance to, the organization’s personality are limited and determined by the latter's purposes and functions,
frequent reference is made to the functional nature of personality, or functional personality of international

organizations.”
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2 Prosecutor v. Tadic, ICTY Appeals Chamber, Case No. IT-94-1-AR72, Decision on Interlocutory Appeal
on Jurisdiction, 35 I.L.M. 32, at para. 28 (1996).

B Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia (Serbia and Montenegro)), Provisional Measures Order, 1993 ICJ Rep. 440 (Judge
Lauterpacht, Separate opinion). See also Judge Fitzmaurice’s dissenting opinion in the Namibia Case where he
states: “[L]imitations on the powers of the Security Council are necessary because of the all too great ease with which
an acutely controversial international situation can be represented as involving a latent threat to peace and security,
even where it is really too remote genuinely to constitute one.” Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, 1971 ICJ Rep. 294 (Judge Fitzmaurice, Dissenting opinion).

** Questions of the Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial
Incident at Lockerbie (Libya Arab Jamahiriya v. United States of America), Provisional Measures Order, 1992 ICJ

Rep. 114.
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“Higgins has remarked appropriately that ‘the Charter is not in the habit of defining its terms, and if a
definition were a pre-requisite to obligation, virtually all the articles of the Charter would be rendered meaningless.™

(Higgins, The Development of International Law Through the Political Organs of the UN (London, OUP, 1963, p. 119)
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e Reparations for Injuries

'*® United Nations Charter article 42 states: “Should the Security Council consider that measures provided
for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land
forces as may be necessary to maintain or restore international peace and security. Such action may include
demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.”

“" United Nations Charter article 41 states: “The Security Council may decide what measures not involving
the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the
United Nations to apply such measures. These may include complete or partial interruption of economic relations and
of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic

relations.”
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"** United Nations Charter article 1 paragraph 1

** Vienna Convention on the Law of Treaties (1969), Arts. 53 and 64.

' Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Rwanda),
Judgment, 2006 ICJ Rep. 58.

"' Genocide Convention case,. Judge Lauterpacht considered that the Security Council is obligated to

comply with jus cogens norms of international law, specifically the prohibition against genocide.
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% UN C.I.O. Doc 317, Summary Rep. of the Ninth Meeting of Committee 1/16, 181, UD Doc 7421/23 June 1,

1945
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" Article 1 of UN Charter states: “The purposes of the United Nations are: (1) To maintain international
peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to
the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by
peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace.”

2 Reparation for Injuries Suffered in the Service of the United Nations,Advisory Opinion, 1949 1.C.J. 174, 179
(Apr. 11)

° Article 39 of UN Charter states: “The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security”.

* Article 24 of UN Charter states:
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1. In order to ensure prompt and effective action by the United Nations, its Members confer on the Security
Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out
its duties under this responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations. The specific powers granted to the Security Council for the discharge of these duties are laid
down in Chapters VI, VII, VIII, and XII.

3. The Security Council shall submit annual and, when necessary, special reports to the General Assembly
for its consideration.

® Article 41 of UN Charter states: “The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United
Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail,
sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.”

® Article 42 of UN Charter states: “Should the Security Council consider that measures provided for in Article
41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may
be necessary to maintain or restore international peace and security. Such action may include demonstrations,
blockade, and other operations by air, sea, or land forces of Members of the United Nations.”

" Article 25 of UN Charter states: “The Members of the United Nations agree to accept and carry out the

decisions of the Security Council in accordance with the present Charter.”
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® Article 29 of UN Charter states: “The Security Council may establish such subsidiary organs as it deems

necessary for the performance of its functions.”
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o United Nation, The site of Counter Terrorism Committee [online], 6 April 2012, Available from:

www.un.org/sc/ctc/laws
" Article X of the Convention on Prevention and Punishment of Terrorist Activities of 1937

" Ben Saul, “Attempts to Define Terrorism in International Law,” Netheland International Law Review, 25 (

2005) :. 68-69, 72-73
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"? 1954 ILC Draft Code of Offenses against the Peace and Security of Mankind (Part 1) in ILC 6" Session
Report (3 June-28 July 1954)

° Security Council Resolution 748 of 1992
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“ An overview of the UN action to counter terrorism: http://www.un.org/terrorism/strategy-counter-

terrorism.shtml

* Security Council Resolution 1566 of 8 October 2004

"® Security Council Resolution 1624 of 2005

'" Security Council Resolution 1822 of 2008

*® General Assambly Resolution A/RES/60/288 of September 2006, 60" session, The United Nations Global
Counter-Terrorism Strategy

" UN Doc A/RES/54/109 of 9 December 1999
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#' Article 39 of UN Charter states: “The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security”.

% Atticle 41 of UN Charter states: “The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United
Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail,
sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations”.

% Article 24 of UN Charter states:

“1. In order to ensure prompt and effective action by the United Nations, its Members confer on the Security
Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out
its duties under this responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations. The specific powers granted to the Security Council for the discharge of these duties are laid
down in Chapters VI, VII, VIII, and XII.

3. The Security Council shall submit annual and, when necessary, special reports to the General Assembly

for its consideration.”
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2 Security Council Resolution 661, U.N. Doc. S/RES/661 (August , 1990)

» Security Council Resolution 1127, U.N. Doc. S/RES/1127 (August 28 , 1997)
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» Security Council Resolution 731, U.N. Doc. S/RES/731 (January 21, 1990)

i Security Council Resolution 232, U.N. Doc. S/RES/232 (December 16, 1966)
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(The Competence of the UN Security Council in Adopting resolutions under Chapter
VII)
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% Article 1 of UN Charter states: The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective collective measures for the
prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the
peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal rights and self-
determination of peoples, and to take other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language, or religion; and

4. To be a center for harmonizing the actions of nations in the attainment of these common ends.

% Article 24 of UN Charter states:

1. In order to ensure prompt and effective action by the United Nations, its Members confer on the Security
Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out
its duties under this responsibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations. The specific powers granted to the Security Council for the discharge of these duties are laid

down in Chapters VI, VII, VIII, and XII.
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3. The Security Council shall submit annual and, when necessary, special reports to the General Assembly
for its consideration

* Article 39 of UN Charter states: “The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security”.

*" Article 41 of UN Charter states: “The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United
Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail,
sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations”.

*2 Article 42 of UN Charter states: “Should the Security Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace and security. Such action may include demonstrations,

blockade, and other operations by air, sea, or land forces of Members of the United Nations”.
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* Prosecutor v. Tadic, Case No. IT -94-1-I, Decision on the Defense Motion for Interlocutory Appeal on
Jurisdiction, para. 31, International Criminal Tribunal for the Former Yugoslavia, October 2, 1995.

* Tadic, Case No. 1T-94-1-1.
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% Article 48 of UN Charter states: “1. the action required to carry out the decisions of the Security Council
for the maintenance of international peace and security shall be taken by all the Members of the United Nations or by
some of them, as the Security Council may determine.

2. Such decisions shall be carried out by the Members of the United Nations directly and through their
action in the appropriate international agencies of which they are members”.

% Article 103 of UN Charter states: “In the event of a conflict between the obligations of the Members of the
United Nations under the present Charter and their obligations under any other international agreement, their

obligations under the present Charter shall prevail.
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T CF. Amerasinghe, Principles of the Institutional Law of International Organizations, (London: Cambridge
press, 2005) p. 61

*®Mm.C. Wood, ‘The Interpretation of Security Council Resolutions” Max Planck Yok UN Law 73 (1998): 92

* M. Bos, ‘The Interpretation of Decisions of International Organizations’, Netherlands International Law

Review (1981) : 5
“ Prosecutor v. Dusko Tadic, Appeals Chamber, Case No. IT-94-1-AR72, 2 October 1995, Para. 28.
'M.C. Wood, ‘The Interpretation of Security Council Resolutions” Max Planck Ybk UN Law 73 (1998): 80-

82.
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* Article 27 (3) of UN Charter states “ Decisions of the Security Council on all other matters shall be made
by an affirmative vote of nine members including the concurring votes of the permanent members; provided that, in

decisions under Chapter VI, and under paragraph 3 of Article 52, a party to a dispute shall abstain from voting.”
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“ Security Council Resolution 1624 (2005) art. 1 ‘Calls upon all states to adopt such measures as may be
necessary and appropriate and in accordance with their obligations under international law to: (a) Prohibit by law
incitement to commit a terrorist act or acts; (b) Prevent such conduct; (c) Deny safe haven to any persons with
respect to whom there is credible and relevant information giving serious reasons for considering that they have been
guilty of such conduct’.

* Marc Perrin de Brichambaut, The Role of the United Nations Security Council in the International Legal

System, in: Michael Byers (ed.), The Role of International Law in International Politics (London: Oxford press, 2010), p.

268, 268.
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® Security Council Res. 635 (1989), on the making of plastic or sheet explosives for the purpose of
detection, stating “called upon all states to cooperate in devising an implementing measures to prevent all acts of
terrorism...”.

“ Security Council Res. 731 (1992), condemning the destruction of Pan Am flight 103 and UTA flight 772

"and the resultant loss of lives".
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international terrorism, as a threat to international peace and security

i Security Council Res.1189(1998), condemning the terrorist bombings in Kenya and Tanzania

® Security Council Res. 1214 (1998), condemning certain acts of the Taliban in Afghanistan

“ Article 39 of UN Charter states: “The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.”

% Security Council Res. 1373(2001), Paragraph 1(b) Criminalize the wilful provision or collection, by any
means, directly or indirectly, of funds by their nationals or in their territories with the intention that the funds should be
used, or in the knowledge that they are to be used, in order to carry out terrorist acts.

o Security Council Res. 1438 (2002), paras 1 and 3-4; 1440 (2002), paras 1 and 4-5; 1450 (2002), paras 1

and 3-4; 1465(2003), paras 1 and 3-4; 1516 (2003), paras 1 and 3-4; 1530 (2004), paras 1 and 3-4, respectively
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% UN Security Council Resolution 1189 of 13 August 1998; UN Resolution 1193 of 28 August 1998; UN
Resolution 1214 of 8 December 1998

* UN SC Resolution 1267 (1999) para 2 states “the UN Security Council demands that the Taliban turn over
Osama bin Laden without further delay to appropriate authorities in a country where he has been indicted, or to
appropriate authorities in a country where he will be returned to such a country, or to appropriate authorities in a

country where he will be arrested and effectively brought to justice.
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* UN SC Resolution 1267 (1999); subsequently modified by Resolutions 1333 (2000), 1363 (2001), 1388
(2002), 1390 (2002), 1452 (2002), 1455 (2003), 1526 (2004), 1617 (2005) and 1735 (2006).
** UN SC Resolution 1267(1999), para 6.

*® UN SC Resolution 1368(2001)
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*" UN SC Resolution 1373(2001)
* Jean-Marc Sore, “SomeQuestions About the Defntion of Terrrorism and the Fight Against Its Financing”,

European Journal of International Law, 14 (2003) : 366
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* Security Council Resolution 1267 para.4, 6, U.N. Doc. S/RES/1267 (October 15, 1999) (establishing the
Security Council Committee and imposing limited air embargo ad financial embargo on the Taliban).

. Ibid., para.4(a)

*" Article 29 of UN Charter states: “The Security Council may establish such subsidiary organs as it deems
necessary for the performance of its functions”.

® Article 6 of UNSC Resolution states “Decides to establish, in accordance with rule 28 of its provisional
rules of procedure, a Committee of the Security Council consisting of all the members of the Council to undertake the
following tasks and to report on its work to the Council with its observations and recommendations:”

. (1) freeze without delay the funds and other financial assets or economic resources of designated
individuals or entities [assets freeze]; (2) prevent the entry into or transit through their territories by designated
individuals [travel ban]; and (3) prevent the direct or indirect supply, sale and transfer from their territories or by their
nationals outside their territories, or using their flag vessels or aircraft, of arms and related material of all types, spare
parts, and technical advice, assistance, or training related to military activities, to designated individuals and entities
[arms embargo].

* Ibid.
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® U.N. Sec. Council, Al-Qaida and Taliban Sanctions Committee, Guidelines of the Committee for the
Conduct of Its Work, [online] 9 Dec 2010, Available from: http://www.un.org/sc/committees/1267/pdf/1267_guide
lines.pdf

* Guidelines of the Committee for the Conduct of Its Work, para 4(a)-(d), (k).

o U.N. Sec. Council, Letter Dated 1 December 2005 from the Chairman of the Security Council Committee
Established Pursuant to Resolution 1267 Concerning Al-Qaida and the Taliban and Associated Individuals and
Entities Addressed to the President of the Security Council, U.N. Doc. $/2005/761 (Dec. 6, 2005). “As at 1 November
2005, the addition of 139 individuals and 1 entity, submitted to it over the past years, is pending Committee approval.

The Committee is also still considering more than 500 technical corrections submitted to it by the Monitoring Team.”
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% The Res. 1267 Chairman, Letter Dated 20 December 2006 from the Chairman of the Security Council
Committee Established Pursuant to Resolution 1267 Concerning Al-Qaida and the Taliban and Associated Individuals,
para 10, U.N. Doc. S/2006/046 (Dec. 28, 2006).

* U.N. SCOR, 60th Sess., 5168th mtg., at 20-23, U.N. Doc. S/PV.5168 (Apr. 25, 2005).

° Janie Ho, Germans Cut Deal with Terrorist, CBS NEWS [online] 26 Nov 2003, Available from:

http://www.cbsnews.com/stories/2003/11/26/terror/main585734.shtml.
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n U.N. Security Council Committee, the Consolidated List.

2 Security Council Resolution 1333 para.5 (a), U.N. Doc. S/RES/1333 (December, 2000), (expanding the air
embargo and financial emgargo to include freezing the funds of Usama Bin Laden and associate, imposing an arms
embargo over the territory of Afghanistan controlled by the Taliban and embargo on the chemical acetic anhydride).
™ Press Release, Security Council, Security Council Committee Concerning Afghanistan Issues List
Pursuant to Paragraph 8 (c) of Resolution 1333, U.N. AFG/150-SC/7166 (August 10, 20001).

74 Security Council Resolution 1333 note 7, para 16 (b).

7 Security Council Resolution 1333 note 7, para 12.
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7 Security Council Resolution 1452, para 1 (b)

™ Security Council Resolution 1526 (2004) , para 17

& Security Council Resolution 1617 (2005) , para 2 stating “associated wth” included acts such as: (1)
participating in the financing, planning facilitating, preparing, or perpetrating of acts or activities by, in conjunction
with, under the name of, on behalf of, or in support of;

(2) supplying, selling or transferring arms and related material to;

(3) recruiting for; or

(4) otherwise supporting acts or activities of Al-Qaida, Usama bin Laden or the Taliban, or any cell, affiliate,
splinter group or derivative thereof

*" UN Doc. S/RES/1617 (2005), at para. 2. These criteria were reaffirmed in para. 2 of Res. 1822 (2008) and
para. 2 of Res. 1904 (2009).
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* UN Doc. S/RES/1735 (2006), at para. 14. This requirement of notification to the listed individual or entity
after listing decision is made was made mandatory by UNSC Res. 1822.

& See Joined Cases C-402/05 P & C-415/05 P, Yassin Abdullah Kadi and the Al Barakaat International
Foundation v the Council of the European Union and the Commission of the European Communities, ECR 2008, at
paras. 338 — 339. [“Kadi case (ECJ)"].

*® UN Doc. S/RES/1735 (2006), at para 5.

¥ UN Doc. S/RES/1735 (2006), at para 5.
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* U.N. Sec. Council, Second Report of the Analytical Support and Sanctions Monitoring Team Appointed
Pursuant to Resolution 1526 Concerning Al-Qaida and the Taliban and Associated Individuals and Entities, in letter
dated 14 February 2000 from the Chairman of the Security Council Committee Established Pursuant to Resolution
1267 Concerning Al-Qaida and the Taliban and Associated Individuals and Entities Addressed to the President of the
Security Council, U.N. Doc. $/2005/83 (Feb. 15, 2005).

% The Res. 1267 Chairman, Report of the Security Council Committee Established Pursuant to Resolution
1267 Concerning Al-Qaida and the Taliban and Associated Individuals and Entities, 01 18, in letter dated 20 December
2002 from the Chairman of the Security Council Committee Established Pursuant to Individuals and Entities
Addressed to the President of the Security Council, U.N. Doc. $/2004/1039 (Dec. 31, 2004).

* The Resolution 1267 Chairman, Letter Dated 23 August 2004 from the Chairman of the Security Council
Committee Established Pursuant to Resolution 1267 Concerning Al-Qaida and the Taliban and Associated Individuals

and Entities Addressed to the President of the Security Council, para. 35, U.N. Doc. $/2004/679 (Aug. 25, 2004)
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U.N. SCOR, 61st Sess., 5538th mtg., at 18, U.N. Doc. S/PV.5538 (Sept. 28, 2006) (see Russian
Federation statement.).

* Third Report, supra note 72, para. 41 (“After all, the sanctions do not impose a criminal punishment or
procedure, such as detention, arrest or extradition, but instead apply administrative measures such as freezing
assets, prohibiting international travel and precluding arms sales.”).

“UN High Comm’r for Human Rights, Implementation of General Assembly Resolution 60/241 of 15 March

2005 Entitled “Human Rights Council,” 25, U.N. Doc. A/HRC/4/88 (Mar. 9, 2007)
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100 Resolution 1267 Chairman, Letter Dated 16 December 2002 from the Chairman of the Security Council
Committee Established Pursuant to Resolution 1267 Addressed to the President of the Security Council, para 18, U.N.
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" sanction Guidelines, para 3(a)
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%2« pssociated with” is defined by clause 2 of Resolution 1617 to include:
[Plarticipating in the financing, planning, facilitating, preparing, or perpetrating of acts or activities by, in conjunction
with, under the name of, on behalf of, or in support of; supplying, selling or transferring arms and related materiel to;
recruiting for; or otherwise supporting acts or activities of Al-Qaida, Usama bin Laden or the Taliban, or any cell,
affiliate, splinter group or a derivative thereof.

109 Ben Hayes, Terrorizing the Rule of Law: The Policy and Practice of Proscription, STATEWATCH, [online]
June 2005, Available from: http://www.statewatch.org/terrorlists/terrorlists.html.

"™ The Res. 1267 Chairman, Briefings by Chairmen of Subsidiary Bodies of the Security Council, at 20, U.N.
Doc. S/PV.5375 (Feb. 21, 2006).

100 Securty Council Committee established pursuant to Resolution 1267 (2008): Guidelines of the Committee

for the conduct of it work.
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" Annex attached to Security Council Resolution 1730 (2006), para 1
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" Annex | of U.N. Security Resolutoin 1730 (2006) para. 6

"' Case T-306/01 R, Aden and others v Council and Commission (2002) ECR 11-2387

12 Security Council press release SC/7206

"' Statement by Margareta Linderoth, Supreme Commander at the Swedish Security Police in Dagens Eko
of 14 December 2001

22 Security Council press release SC/8815

e Security Council press release SC/1822
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implementation of UNSC sanctions by State members)
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" Article 41 “The Security Council may decide what measures not involving the use of armed force are to
be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such
measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of diplomatic relations”.

" U.N. Charter Article 25 “The Members of the United Nations agree to accept and carry out the decisions
of the Security Council in accordance with the present Charter”.

' U.N. Charter Article Article 48 “1) The action required to carry out the decisions of the Security Council

for the maintenance of international peace and security shall be taken by all the Members of the United Nations or by

some of them, as the Security Council may determine.”
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@ U.N. Sec. Council, Letter Dated 1 December 2005 from the Chairman of the Security Council Committee
Established Pursuant to Resolution 1267 Concerning Al-Qaida and the Taliban and Associated Individuals and
Entities Addressed to the President of the Security Council, U.N. Doc. S/2005/761 (Dec. 6, 2005)

128

U.N. Sec. Council, Comm. Established Pursuant to Res. 1267, Written Assessment Pursuant to

Paragraph 17 of Security Council Resolution 1617, para. 20, U.N. Doc. S/2006/1046 (Dec. 28, 2006).
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* These countries include Argentina, Australia, the Russian federation, Singapore, South Africa and
Switzerland (see the Third report of the Analytical Support and Sanctions Monitoring Team appointed pursuant to

resolution 1526 (2004) concerning Al-Qaida and the Taliban and associated individuals and entities
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(limplementation of UNSC terrorist sanctions in Thailand)
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1373 (2001) winAnzNUsTANNN WA WA szanE iaandensn 1267 (1999) fiwan

130

Report of the Argentine Republic on the implementation of SC Res. 1455 (2003), UN Doc.
S/AC.37/2003/(1455)/29, x 2.
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1 Anti-Terrorist Financing Act, BE 2556 (2013), Published in the Government Gazette: volume 130/part 11
A/page 1/1 February 2013.

192 Section 135/1 Whoever, performing the Criminal Offence, as follows: Commit an act of violence or
exercise any act to cause a danger to life or a body harm or any person's freedom harm seriously; Commit any act to

cause seriously injury to transportation-system, communication-system or structure base of public interest;

Commit any act to cause injury to any State's property or any person's property or an envelopment to cause

likely cause an important economic injury;

If such act is made by the aim to treated or enforce Thai Government, Foreign Government or International

Organization make or not to make any act to cause seriously injury or for making a disorder by causing the people to
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be terrified, such person committing an offence of terrorization must be punished with death, imprisonment for life or
imprisonment from three years to twenty years and fine from six ten thousands Baht to one million Baht;

Doings by demonstration, convocation, protestation, argument or movement for demanding Government
aid or to be received Justice is not offence of terrorization.

"*® Section 135/2 of Thai Penal Code states: “Whoever:

1. Treated to make a terrorization under circumstances advisable to be believed that such person will do as
treatment really; or

2. Collect forces or arms, procure or gather property, give or receive a training terrorization, prepare any
other act or conspire each other to terrorize or commit any offence in a part of plan to terrorize or abet people into a
part of terrorization or ones know the terrorists and commit any act to be covered;

Such person shall be imprisoned as from two years to ten years and fined as from four ten thousands Baht

to two hundred thousands Baht.”
" Section 135/3 of Thai Penal Code states: “Whoever to be supporter in committing offence under Section

135/1 or Section 135/2 shall be liable to the same punishment as principal in such offence.”
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"*® Section 135/4 of Thai Penal Code states “Whoever to be the member of a body of persons who there is
resolution of or notification subject to Security Council of the United Nations Organization designating as a body of
persons to have committed an act as terrorization, and Thai Government has notified to acknowledge notification or
resolution as aforesaid, such person shall be imprisoned not more than seven years and fined not more than hundred

thousands and four ten thousands Baht”.

" Article 3 para. 2 of Anti-Terrorist Financing Act, BE 2556 (2013) "Terrorism" means the acts constituting
an offence of terrorism under the Criminal Code or the criminal acts within the scope of a terrorism-related
international convention or protocol to which Thailand is a party or which is recognised by Thailand, whether the acts

are committed inside or outside the Kingdom”
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7 Article 4 para. 1 of Anti-Terrorist Financing Act, BE 2556 (2013) “Where any person, group of persons,
legal person or organ has been listed as a terrorist by a United Nations Security Council resolution or announcement,
the Office shall without delay submit the name of such person or organ to the Minister of Justice to further be entered
in the list of designate persons, subject to the criteria and procedure set forth in a ministerial regulation.”

% Article 4 para. 2 of Anti-Terrorist Financing Act, BE 2556 (2013) “The removal of an entry in the list of
designate persons under paragraph 1 may only be made when there is a United Nations Security Council resolution
or announcement leading to such removal.”

139 Article 6 para. 1 of Anti-Terrorist Financing Act, BE 2556 (2013) “Article 5 of Anti-Terrorist Financing Act,

BE 2556 (2013) “In cases there is a reasonable suspicion according to the circumstances that any person is in
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connection with terrorism or the financing of terrorism, or that any person acts on behalf of, upon instructions of or
under control of such person, the Office, upon approval of the Transactional Commission, shall submit the name of
the person in question to a public prosecutor to further ex parte seek a judicial order adjudging the person as a
designate person.

The court shall rule in favour of the request when reasonable evidence supports the following believes:

(1) The person being in connection with terrorism or the financing of terrorism;

(2) The person acting on behalf of, upon instructions of or under control of a designate person under (1) or
under section 4.

The circumstances indicating the connection with terrorism or the financing of terrorism or the acting on
behalf of, upon instructions of or under control of another person as described in paragraph 1 must exist on the day
the court adjudges the person in question as a designate person.

The Office shall review the list of designate persons under paragraph 1. Should it find that certain
circumstances have changed, it shall, upon approval of the Transactional Commission, refer the matter to a public
prosecutor to further ex parte seek a judicial order permitting the removal of the names of the relevant persons from
the list.

The criteria and procedure for the deliberations of the Office and the Transactional Commission with
respect to the matters under paragraphs 1 and 2 shall be set forth in a ministerial regulation. In holding its
deliberations under such ministerial regulation, the Office shall set up a panel to examine the names concerned
before forwarding them to the Transactional Commission for further approval.

The Office, Transactional Commission, public prosecutors and court shall expeditiously conduct the

proceedings under this section.”
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** The Office shall publish the list of designated persons under sections 4 and 5 and shall require the
designated persons and the reporters or the persons possessing property of the designated persons to carry out the
following activities without delay:

(1) To suspend the property-related actions of the designate persons or of the persons who act on their
behalves, upon their instructions or under their control;

(2) To provide to the Office the information concerning certain property the actions relating to which have
been suspended; Anti-Terrorist Financing Act, BE 2556 (2013) 3

(3) To inform the Office of the current or former clients of the designated persons or the persons conducting
or having conducted certain transactions with these designated persons.

The criteria and procedure for the dispatch of the list and requirement to the persons under paragraph 1 and for the
activities under (1), (2) and (3) shall be set forth in the rules of the Commission.

The reporters shall determine a risk assessment policy or any guidance with a view to preventing the
financing of terrorism. Otherwise, they shall take any other measures as necessary for the implementation of this Act.

This shall, however, be subject to the criteria and procedure laid down by the Commission.
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“'UN Charter Article 92 states: “The International Court of Justice shall be the principal judicial organ of the
United Nations. It shall function in accordance with the annexed Statute which is based upon the Statute of the
Permanent Court of International Justice and forms an integral part of the present Charter.”

“2 UN Charter Article 96 states:

1. The General Assembly or the Security Council may request the International Court of Justice to give an
advisory opinion on any legal question.

2. Other organs of the United Nations and specialized agencies, which may at any time be so authorized by
the General Assembly, may also request advisory opinions of the Court on legal questions arising within the scope of
their activities.

** UN Charter Article 36(3) states: “In making recommendations under this Article the Security Council
should also take into consideration that legal disputes should as a general rule be referred by the parties to the

International Court of Justice in accordance with the provisions of the Statute of the Court.”
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z%ﬂﬁa?ﬂ@ﬁmﬂ?zmﬂgiﬂ@mﬁﬂ (International Crimial Tribunal for the former Yugoslavia-
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Certain Expenses (1961)

d1uFuAn Certain  Expenses i uealignaaliiifiadednfganndn
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1 ICTY, The Prosecutor v. Tadi¢, Appeal Decision, 2 October 1995, paras. 14-22

15 ICTR, The Prosecutor v. Kanyabashi, Decision, 8 June 1997.

“* UN Charter Article 9 ((1) states: “The General Assembly or the Security Council may request the
International Court of Justice to give an advisory opinion on any legal question.”

e ICJ, “Certain Expense case”, ICJ Report (1961)

" UN Charter Article 7 (2) states: “The expenses of the Organization shall be borne by the Members as

apportioned by the General Assembly.”
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R ICJ, Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention
Avrising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Provisional Measures, 1CJ
Reports 1992.

" UNSC Resolution 731 (1992) of 21 January 1992
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T VCLT 1969, Article 53, Treaties conflicting with a peremptory norm of general international law (jus
cogens) “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international
law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted
and recognized by the international community of States as a whole as a norm from which no derogation is permitted
and which can be modified only by a subsequent norm of general international law having the same character.”

"2 1CJ Judgment, 3 February 2006, 1CJ Reports 2006

** Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide’, (Provisional Measures) (Bosnia v. Yugoslavia), /CJ Reports (1993).

" Security Resolution713 (1991)

104 Reports (1993), Bosnia v. Yugoslavia, pp. 438-439.
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AYHUAS (Common Foreign and Security Policy — CFSP) vi3aid@uan (Pillar) ide9 A1

" VCLT Article 2 (1) For the purposes of the present Convention:

“(a) “treaty” means an international agreement governed by international law and concluded in written form:

(i) between one or more States and one or more international organizations; or (i) between international
organizations, whether that agreement is embodied in a single instrument or in two or more related instruments and
whatever its particular designation.”

2 VCLT Atticle 26, Pacta sunt servanda, states: “Every treaty in force is binding upon the parties to it and
must be performed by them in good faith.”

° VCLT Article 27 states: “1. A State party to a treaty may not invoke the provisions of its internal law as
justification for its failure to perform the treaty. 2. An international organization party to a treaty may not invoke the
rules of the organization as justification for its failure to perform the treaty. 3. The rules contained in the preceding
paragraphs are without prejudice to article 46.”

“ TEU Article 47 states: “The Union shall have legal personality.”
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® TEC Article 15 states: “When drawing up its proposals with a view to achieving the objectives set out in
Article 14, the Commission shall take into account the extent of the effort that certain economies showing differences
in development will have to sustain during the period of establishment of the internal market and it may propose
appropriate provisions. If these provisions take the form of derogations, they must be of a temporary nature and must
cause the least possible disturbance to the functioning of the common market”.

® TEC Article 14 states: “1. The Community shall adopt measures with the aim of progressively establishing
the internal market over a period expiring on 31 December 1992, in accordance with the provisions of this Article and
of Articles 15, 26, 47(2), 49, 80, 93 and 95 and without prejudice to the other provisions of this Treaty.

2. The internal market shall comprise an area without internal frontiers in which the free movement of goods,
persons, services and capital is ensured in accordance with the provisions of this Treaty.

3. The Council, acting by a qualified majority on a proposal from the Commission, shall determine the
guidelines and conditions necessary to ensure balanced progress in all the sectors concerned.”

! Bethlehem, ‘Regional Interface between Security Council Decisions and Member States Implementation:

The Example of the EU’ in Gowlland-Debbas (2001), pp. 291-305.
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¢ Alina Kaczorowska, European Union Law, (New York: Routledge-Cavendish, 2009), pp. 206-207
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o Treaty of Lisbon enters into force on December 1, 2009

" TEFU Article 13 (1) states: The Union shall have an institutional framework which shall aim to promote its
values, advance its objectives, serve its interests, those of its citizens and those of the Member States, and ensure the
consistency, effectiveness and continuity of its policies and actions. the Union’s institutions shall be: the European
Parliament, the European Council, the Council, the European Commission (hereinafter referred to as ‘the

Commission’), the Court of Justice of the European Union, the European Central Bank, and the Court of Auditors.
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A) ATUEN3IN1aN19e 191 (European Commission-the Commission) 11
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nihiudausunseauresavningladuaznadniluanruniniindAgyaeanisinm
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" TEU Article 4 states: “The European Council shall provide the Union with the necessary impetus for its
development and shall define the general political guidelines thereof.

The European Council shall bring together the Heads of State or Government of the Member States and the
President of the Commission. They shall be assisted by the Ministers for Foreign Affairs of the Member States and by
a Member of the Commission. The European Council shall meet at least twice a year, under the chairmanship of the
Head of State or Government of the Member State which holds the Presidency of the Council.

The European Council shall submit to the European Parliament a report after each of its meetings and a
yearly written report on the progress achieved by the Union.”

" TEU Article 16 (1) states: “The Council shall, jointly with the European Parliament, exercise legislative and
budgetary functions. It shall carry out policy-making and coordinating functions as laid down in the Treaties.”

" TEU Atticle 17(1) states “The Commission shall promote the general interest of the Union and take
appropriate initiatives to that end. It shall ensure the application of the Treaties, and of measures adopted by the
institutions pursuant to them. It shall oversee the application of Union law under the control of the Court of Justice of
the European Union. It shall execute the budget and manage programmes. It shall exercise coordinating, executive

and management functions, as laid down in the Treaties. With the exception of the common foreign and security
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policy, and other cases provided for in the Treaties, it shall ensure the Union’s external representation. It shall initiate
the Union’s annual and multiannual programming with a view to achieving inter-institutional agreements.”

“ TEU Article 17(2) states “Union legislative acts may only be adopted on the basis of a Commission
proposal, except where the Treaties provide otherwise. Other acts shall be adopted on the basis of a Commission
proposal where the Treaties so provide.”

® TEU Article 19(3) states “The Court of Justice of the European Union shall, in accordance with the
Treaties: (a) rule on actions brought by a Member State, an institution or a natural or legal person; (b) give
preliminary rulings, at the request of courts or tribunals of the Member States, on the interpretation of Union law or the

validity of acts adopted by the institutions; (c) rule in other cases provided for in the Treaties.”
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4.1.2 asArsznavrasmagfsssuelsyd (EU Courts) wazd1uian1siansan

a
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dsznaufoamia 2 A1ane A1ageuviaglsl (The Court of Justice of the European Union-
CJEU or the Court) WisatanmafagAsssawitey 191l (ECJY) wazAraansisamad whi(CF)
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vige“ANaviall” (General Court) InglazaanaNMeasidenfail An
(n) AagRossnglaisadagalsl (Court of Justice)

Aagae 191l (CJEU or the Court) Usznauifog] AW IN®IAUIU27 ALLAEH
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16

TEU Article 223 of TEU (ex TEC Art. 167) states: “The Judges and Advocates-General of the Court of
Justice shall be chosen from persons whose independence is beyond doubt and who possess the qualifications
required for appointment to the highest judicial offices in their respective countries or who are jurisconsults of
recognized competence; they shall be appointed by common accord of the governments of the Member States for a
term of six years.

Every three years there shall be a partial replacement of the Judges and Advocates-General, in
accordance with the conditions laid down in the Statute of the Court of Justice.

The Judges shall elect the President of the Court of Justice from among their number for a term of three
years. He may be re-elected.
Retiring Judges and Advocates-General may be reappointed.
The Court of Justice shall appoint its Registrar and lay down the rules governing his service.
The Court of Justice shall establish its Rules of Procedure. Those Rules shall require the approval of the

Council, acting by a qualified majority.”
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awsdryrynylstl (Member State failure to fulfill Treaty obligation) ANNNA9Y 258" Ui

v Takis Tridimas, “The Role of the Advocate General in the Development of Community Law”, Common

Market Law Review 34 (1997): 1349

" TFEU Article 267 of TFEU (ex TEC Art. 234) states: "The Court of Justice of the European Union shall

have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union; Where
such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that
a decision on the question is necessary to enable it to give judgment, request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State against
whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the
Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with regard to a
person in custody, the Court of Justice of the European Union shall act with the minimum of delay."

" TFEU Article 258 (ex TEC Art. 226) states: “If the Commission considers that a Member State has failed

to fulfil an obligation under the Treaties, it shall deliver a reasoned opinion on the matter after giving the State
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concerned the opportunity to submit its observations. If the State concerned does not comply with the opinion within
the period laid down by the Commission, the latter may bring the matter before the Court of Justice of the European
Union”.

% The Commission has discretion to decide whether to enforce EU law against a violating State.

' TFEU Article 263 (ex TEC Art. 230) states: “The Court of Justice of the European Union shall review the
legality of legislative acts, of acts of the Council, of the Commission and of the European Central Bank, other than
recommendations and opinions, and of acts of the European Parliament and of the European Council intended to
produce legal effects vis-a-vis third parties. It shall also review the legality of acts of bodies, offices or agencies of the
Union intended to produce legal effects vis-a-vis third parties.

It shall for this purpose have jurisdiction in actions brought by a Member State, the European Parliament,
the Council or the Commission on grounds of lack of competence, infringement of an essential procedural

requirement, infringement of the Treaties or of any rule of law relating to their application, or misuse of powers”.
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% Direct effect or concern is where there is a direct causal link between the EU measure and the effect of that
measure on the legal position of the individual applying for its annulment. In practice, the Court has interpreted this to
mean where the addressee of the measure had no discretion in implementing it or where any discretion was merely
theoretical. See, for example, the following complaints brought against the Commission: Toepfer (1965), International
Fruit Company (1971), Simmenthal (1979), Eridania (1969) and Bock (1971).

23TFEU Article 265 (ex TEC Art. 232) state: “Should the European Parliament, the European Council, the
Council, the Commission or the European Central Bank, in infringement of the Treaties, fail to act, the Member States
and the other institutions of the Union may bring an action before the Court of Justice of the European Union to have
the infringement established. This Article shall apply, under the same conditions, to bodies, offices and agencies of
the Union which fail to act.

The action shall be admissible only if the institution, body, office or agency concerned has first been called
upon to act. If, within two months of being so called upon, the institution, body, office or agency concerned has not
defined its position, the action may be brought within a further period of two months.

Any natural or legal person may, under the conditions laid down in the preceding paragraphs, complain to
the Court that an institution, body, office or agency of the Union has failed to address to that person any act other than
a recommendation or an opinion.”

“TFEU Article 266 (ex TEC Art. 233) states: “The institution whose act has been declared void or whose
failure to act has been declared contrary to the Treaties shall be required to take the necessary measures to comply
with the judgment of the Court of Justice of the European Union.

This obligation shall not affect any obligation which may result from the application of the second paragraph
of Article 340”

% Law Societies Joint Brussels Office Update Series: “Developments from the Court of Justice of the

European Union”, January 2010.
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% Article 10 "Member States shall take all appropriate measures, whether general or particular, to ensure
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the
Community. They shall facilitate the achievement of the Community's tasks.They shall abstain from any measure which

could jeopardize the attainment of the objectives of this Treaty.”

? Article 256 of TFEU (ex Article 225 TEC) states:

1. The General Court shall have jurisdiction to hear and determine at first instance actions or proceedings
referred to in Articles 263, 265, 268, 270 and 272, with the exception of those assigned to a specialised court set up
under Article 257 and those reserved in the Statute for the Court of Justice. The Statute may provide for the General
Court to have jurisdiction for other classes of action or proceeding.

Decisions given by the General Court under this paragraph may be subject to a right of appeal to the Court
of Justice on points of law only, under the conditions and within the limits laid down by the statute.

2. The General Court shall have jurisdiction to hear and determine actions or proceedings brought against
decisions of the specialised courts. Decisions given by the General Court under this paragraph may exceptionally be
subject to review by the Court of Justice, under the conditions and within the limits laid down by the Statute, where
there is a serious risk of the unity or consistency of Union law being affected.

3. The General Court shall have jurisdiction to hear and determine questions referred for a preliminary ruling
under Article 267, in specific areas laid down by the Statute. Where the General Court considers that the case
requires a decision of principle likely to affect the unity or consistency of Union law, it may refer the case to the Court
of Justice for a ruling. Decisions given by the General Court on questions referred for a preliminary ruling may
exceptionally be subject to review by the Court of Justice, under the conditions and within the limits laid down by the

Statute, where there is a serious risk of the unity or consistency of Union law being affected.
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*® TFEU Article 288 (ex TEC Art. 249) states: “To exercise the Union’s competences, the institutions shall
adopt regulations, directives, decisions, recommendations and opinions. A regulation shall have general application.
It shall be binding in its entirety and directly applicable in all Member States. A directive shall be binding, as to the
result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the
choice of form and methods. A decision shall be binding in its entirety. A decision which specifies those to whom it is

addressed shall be binding only on them. Recommendations and opinions shall have no binding force.”
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Movement of Workers)
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* TFEU Article 258 (ex TEC Art. 226) states: “If the Commission considers that a Member State has failed to
fulfill an obligation under the Treaties, it shall deliver a reasoned opinion on the matter after giving the State
concerned the opportunity to submit its observations. If the State concerned does not comply with the opinion within
the period laid down by the Commission, the latter may bring the matter before the Court of Justice of the European

Union.”
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(n) Halnanssradngunneelstlsiagaundn(Direct applicability of EU

law to National law)

% U.S. Constitution Article 6, para. 2 states “This Constitution, and the laws of the United States which shall be
made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States,
shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary notwithstanding.”

*' Constitution Act 1982, Article 52(1) states “The Constitution of Canada is the supreme law of Canada, and
any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or
effect. *

*# Costa v. ENEL, (1964) E.C.R. 585, (1964) 1 C.M.L.R. 425
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“TEU Article 4(3) states “Pursuant to the principle of sincere cooperation, the Union and the Member States
shall, in full mutual respect, assist each other in carrying out tasks which flow from the Treaties.

The Member States shall take any appropriate measure, general or particular, to ensure fulfiiment of the
obligations arising out of the Treaties or resulting from the acts of the institutions of the Union.

The Member States shall facilitate the achievement of the Union’s tasks and refrain from any measure which
could jeopardise the attainment of the Union’s objectives.”

* Case 26/62, NV. Algemene Transporten Expeditie Onderneming van Gend en Loos v. Nederlandse
Administratie der Belastingen [1963] ECR 1.

**TEEC Article 31(2) states: “Member States shall refrain from introducing between themselves any new
customs duties on imports and exports or any charges having equivalent effect, and from increasing those which they

already apply in trade with each other.”
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* Case 26/1962, Van Gend en Loos, (1963) ECR 1

*" Case 6/64, Flaminio Costa v ENEL [1964] ECR 585.
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% Case 11/70, Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fur Getreide und

Futtermittel [1970] ECR 1125
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relationship between the EU law and international law)
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* Case 106/77, Amminstrazione delle Finanze dello Stato v Simmenthal [1978] ECR 629.
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obligations under international law)
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“* Samantha Besson, European Legal Pluralism after Kadi, European Constitution Law Review, Volume 5,
Issue 2, June 2009, pp. 244-247
“ ECJ, Case C-162/96, A. Racke [1998] ECR 1-365, par. 45; ECJ, Case C-286/90, Poulsen and Diva
Navigation [1992] ECR 1-6019; ECJ, Case C-405/92, Mondiet [1993] ECR 1-6133; ECJ, Case C-308/06, International
Association of Independent Tanker Owners (Intertanko) v. Secretary of State for Transport [2008] ECR 1-0000, par. 52;
ECJ, Case C-203/07 P, Greece v. Commission, [2008] ECR [-0000.

2 CFI, Case T-115/39, Opel Austria [1997] ECR 11-39.

*° T. Ahmed and |. de Jesus Butler, ‘The European Union and Human Rights: An International Perspective’,

17:4 European Journal of International Law (2006) p. 771.
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“TEC Aticle 300 (7) states: “Agreements concluded under the conditions set out in this Article shall be
binding on the institutions of the Community and on Member States.”

** ECJ, Case C-459/03, Commission v. Ireland (Mox plant) [2006] ECR 1-4635.

“ ECJ, Case C-192/89, Sevince [1990] ECR 1-3461; ECJ, Case C-188/91, Deutsche Shell [1993] ECR 1-363.

“"TEC Article 307 states: “The rights and obligations arising from agreements concluded before 1 January
1958 or, for acceding States, before the date of their accession, between one or more Member States on the one
hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty.”

. Klabbers, ‘Moribund on the Fourth July: The Court of Justice on Prior Agreements of the Member States’,
26 European Law Review (2001) p. 187.

° ECJ, Case C-124/95, The Queen, ex parte Centro-Com Srl v. HM Treasury and Bank of England [1997]

ECR I-114, par. 59-61.
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*TEC Article 10 states: “Member States shall take all appropriate measures, whether general or particular,
to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the
Community.

They shall facilitate the achievement of the Community's tasks. They shall abstain from any measure which
could jeopardise the attainment of the objectives of this Treaty.”

o ECJ, Case C-308/06, International Association of Independent Tanker Owners (Intertanko) v. Secretary of
State for Transport [2008] ECR 1-0000, par. 52; ECJ, Case C-91/05, Commission v. Council [2008] ECR 1-0000; CFl,
Case T-2/99, T. Port v. Council [2001] ECR 11-2093; CFI, Case T-115/39, Opel Austria [1997] ECR 11-39.

% ECJ, Case 36/75, Roland Rutili v. Ministre de l'intérieur [1975] ECR 1219
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» ECJ, Case 181/73, Haegeman v. Belgium [1974] ECR 449, par. 5; ECJ, Case 12/86, Demirel v.Stadt
Schwabisch Gmund [1987] ECR 3719, par. 7.

* ECJ, Case C-104/81, Hauptzollamt Mainz v. Kupferberg [1982] ECR 3641, par. 14-15.

® European Parliament’s Resolution of 2 Oct. 1997 on the relationship between international law,
Community law and the constitutional law of the Member States, OJ [1997] C 325.

% ECJ, Case C-308/06, International Association of Independent Tanker Owners (Intertanko) v. Secretary of
State for Transport [2008] ECR 1-0000, par. 52; ECJ, Case C-203/07 P, Greece v. Commission [2008] ECR [-0000.

¥ TEC Aticle 300 (6) states: “The European Parliament, the Council, the Commission or a Member State

may obtain the opinion of the Court of Justice as to whether an agreement envisaged is compatible with the
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provisions of this Treaty. Where the opinion of the Court of Justice is adverse, the agreement may enter into force only
in accordance with Article 48 of the Treaty on European Union.”

* TEC Article 307 states: “The rights and obligations arising from agreements concluded before 1 January
1958 or, for acceding States, before the date of their accession, between one or more Member States on the one
hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty.”

* ECJ, Case C-327/91, France v. Commission [1994] ECR 1-3641; ECJ, Case C-122/95, Germany v. Council
[1998] ECR 1-973.

% ECJ, Case C-162/96, A. Racke [1998] ECR 1-365, par. 45; ECJ, Case C-286/90, Poulsen and Diva
Navigation [1992] ECR 1-6019, par. 9.

A Peters, ‘The Position of International Law within the European Community Legal Order’, 40 German
Yearbook of International Law (1997) p. 9

% ECJ, Case C-122/95, Germany v. Council [1998] ECR 1-973; ECJ, Case C-149/96, Portugal v. Council
[1999] ECR 1-8395; ECJ, Case C-93/02 P, Biret International v. Council [2003] ECR 1-10497; ECJ, Case C-377/02,
Léon Van Parys NV v. Belgische Interventie- en Restitutiebureau [2005] ECR 1-1465; ECJ, Joined Cases C-120/06 and
121/06 P, FIAMM and FIAMM Technologies v. Council and Commission and Giorgio Fedon & Figli Spa and Fedon
America v. Council and Commission [2008] ECR 1-0000. The only exceptions have been clearly delineated in ECJ,
Case C-70/87, Fediol v. Commission (Fediol I1) [1989] ECR 1781; ECJ, Case C-69/89, Nakajima v. Council [1991]

ECR 1-2069.
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*TEU Article 3(5) state “In its relations with the wider world, the Union shall uphold and promote its values
and interests and contribute to the protection of its citizens. It shall contribute to peace, security, the sustainable
development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty
and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the
development of international law, including respect for the principles of the United Nations Charter.”

*TEU Article 21(1) state: “The Union’s action on the international scene shall be guided by the principles
which have inspired its own creation, development and enlargement, and which it seeks to advancee in the wider
world: democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms,
respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations
Charter and international law. The Union shall seek to develop relations and build partnerships with third countries,
and international, regional or global organisations which share the principles referred to in the first subparagraph. It
shall promote multilateral solutions to common problems, in particular in the framework of the United Nations.”

*TEU Article 214 (2) state “Humanitarian aid operations shall be conducted in compliance with the
principles of international law and with the principles of impartiality, neutrality and non-discrimination.”

% Js Watson, “State Consent and the Sources of International Obligation”, Proceedings of the American

Society of International Law (1992): 108.

o Malcolm Shaw, International Law (London: Cambridge University Press, 2003) p. 6
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*UNC Article 4 states “1. Membership in the United Nations is open to all other peace-loving states which
accept the obligations contained in the present Charter and, in the judgment of the Organization, are able and willing
to carry out these obligations.

2. The admission of any such state to membership in the United Nations will be effected by a decision of
the General Assembly upon the recommendation of the Security Council.”

*VCLT 1968 Article 34 states “A treaty does not create either obligations or rights for a third State or a third
organization without the consent of that State or that organization.”

" UN Assembly Resolutoin 65/276 Participation of the European Union in the work of the United Nations.

"TEU Article 34(2) states: “In accordance with Article 24(3), Member States represented in international
organisations or international conferences where not all the Member States participate shall keep the other Member
States and the High Representative informed of any matter of common interest. Member States which are also
members of the United Nations Security Council will concert and keep the other Member States and the High
Representative fully informed. Member States which are members of the Security Council will, in the execution of their
functions, defend the positions and the interests of the Union, without prejudice to their responsibilities under the
provisions of the United Nations Charter.

When the Union has defined a position on a subject which is on the United Nations Security Council
agenda, those Member States which sit on the Security Council shall request that the High Representative be invited

to present the Union’s position.”
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"2 SC Resolution 1333, para 17

"UNC Article 4 states “The Organization shall ensure that states which are not Members of the United
Nations act in accordance with these Principles so far as may be necessary for the maintenance of international
peace and security.”

™ ICJ, Nuclear Tests Case, of 20 December 1974, ICJ Reports, 1974, P. 253

™ V.D. Degan, “Unilateral act as a source of particular International law,” Finnish Yearbook of International

Law (1994): 177
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"®VCLT, Article 27 states “Internal law and observance of treaties A party may not invoke the provisions of
its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.”

" The primacy of the Charter over the domestic law of the States derives from customary international law
as consolidated in Article 27 of the Vienna Convention on the Law of Treaties of 23 May 1969 which states that a
contracting party may not invoke the provisions of its domestic law as a justification for its failure to perform a treaty.
The primacy of the Charter over other international agreements is expressly laid down in Article 103 of the Charter and
extends even to posterior agreements: see Article 30 of the Vienna Convention and the judgment of ICJ in Nicaragua
v United States, 1CJ Reports 1984, p. 392, para 107.

" Kadi, paras 192, 203-204. Yusuf, 242-257.
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"TEU Article 19 (2) state: “In accordance with Article 24(3), Member States represented in international
organisations or international conferences where not all the Member States participate shall keep the other Member
States and the High Representative informed of any matter of common interest.

Member States which are also members of the United Nations Security Council will concert and keep the
other Member States and the High Representative fully informed. Member States which are members of the Security
Council will, in the execution of their functions, defend the positions and the interests of the Union, without prejudice to
their responsibilities under the provisions of the United Nations Charter.

When the Union has defined a position on a subject which is on the United Nations Security Council
agenda, those Member States which sit on the Security Council shall request that the High Representative be invited
to present the Union’s position.”

* Declaration No. 13, OJ, 17 December 2007, C 306/255
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®' Joined Cases C-21/72 & C-24/74, International Fruit Company NV v. Produktschap voor Groenten en Fruit
1972 E.C.R. 1-1219 (hereinafter International Fruit Company)

* International Fruit Company, para 3

“TFEU Article 267 (ex Article 234 TEC) states: “  The Court of Justice of the European Union shall have
jurisdiction to give preliminary rulings concerning:

(a) the interpretation of the Treaties; (b) the validity and interpretation of acts of the institutions, bodies,
offices or agencies of the Union;

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if
it considers that a decision on the question is necessary to enable it to give judgment, request the Court to give a
ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State against
whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the
Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with regard to a
person in custody, the Court of Justice of the European Union shall act with the minimum of delay.”

* International Fruit Company, para 10-18
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* International Fruit Company, para 11

*TFEC Article 351,(ex Article 307 TEC), states: “The rights and obligations arising from agreements
concluded before 1 January 1958 or, for acceding States, before the date of their accession, between one or more
Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions
of the Treaties.

To the extent that such agreements are not compatible with the Treaties, the Member State or States
concerned shall take all appropriate steps to eliminate the incompatibilities established. Member States shall, where
necessary, assist each other to this end and shall, where appropriate, adopt a common attitude.

In applying the agreements referred to in the first paragraph, Member States shall take into account the
fact that the advantages accorded under the Treaties by each Member State form an integral part of the
establishment of the Union and are thereby inseparably linked with the creation of common institutions, the conferring
of powers upon them and the granting of the same advantages by all the other Member States.”

¥ International Fruit Company, para 116-18
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® Christina Eckes, EU Counter-Terrorist Polices and Foundamental Rights: The Case of Individual
Sanctions, Oxford University Press, pp 240-241

*TEU Title V
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“TEU Article 11

*'TEU Article 11 states: “1. The Union's competence in matters of common foreign and security policy shall
cover all areas of foreign policy and all questions relating to the Union’s security, including the progressive framing of
a common defense policy that might lead to a common defense.

The common foreign and security policy is subject to specific rules and procedures. It shall be defined and
implemented by the European Council and the Council acting unanimously, except where the Treaties provide
otherwise. The adoption of legislative acts shall be excluded. The common foreign and security policy shall be put
into effect by the High Representative of the Union for Foreign Affairs and Security Policy and by Member States, in
accordance with the Treaties. The specific role of the European Parliament and of the Commission in this area is
defined by the Treaties. The Court of Justice of the European Union shall not have jurisdiction with respect to these
provisions, with the exception of its jurisdiction to monitor compliance with Article 40 of this Treaty and to review the
legality of certain decisions as provided for by the second paragraph of Article 275 of the Treaty on the Functioning of
the European Union.”

2. Within the framework of the principles and objectives of its external action, the Union shall conduct,
define and implement a common foreign and security policy, based on the development of mutual political solidarity
among Member States, the identification of questions of general interest and the achievement of an ever-increasing
degree of convergence of Member States’ actions.

3. The Member States shall support the Union’s external and security policy actively and unreservedly in a
spirit of loyalty and mutual solidarity and shall comply with the Union’s action in this area.

The Member States shall work together to enhance and develop their mutual political solidarity. They shall
refrain from any action which is contrary to the interests of the Union or likely to impair its effectiveness as a cohesive
force in international relations. The Council and the High Representative shall ensure compliance with these

principles.
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TEU Article 15 states “The Council shall adopt decisions which shall define the approach of the Union to a
particular matter of a geographical or thematic nature. Member States shall ensure that their national policies conform
to the Union positions.”

% Aticle 29 of Treaty on European Union states “Without prejudice to the powers of the European
Community, the Union's objective shall be to provide citizens with a high level of safety within an area of freedom,
security and justice by developing common action among the Member States in the fields of police and judicial
cooperation in criminal matters and by preventing and combating racism and xenophobia.

* Article 301 of Treaty on European Community states “Where it is provided, in a common position or in a
joint action adopted according to the provisions of the Treaty on European Union relating to the common foreign and
security policy, for an action by the Community to interrupt or to reduce, in part or completely, economic relations with
one or more third countries, the Council shall take the necessary urgent measures.”

* Article 60(1) of Treaty on European Community states as follows: “If, in the cases envisaged in Article
301, action by the Community is deemed necessary, the Council may, in accordance with the procedure provided for
in Article 301, take the necessary urgent measures on the movement of capital and on payments as regards the third
countries concerned.”

* Article 308 of Treaty on European Community states as follows: “If action by the Community should prove
necessary to attain, in the course of the operation of the common market, one of the objectives of the Community, and
this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the

Commission and after consulting the European Parliament, take the appropriate measures.”
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o Art. 14 (3) TEU, Art. 15 TEU 60 D. Betlehem, “ The European Union”, National implementation of United

Nations sanctions, A comparative study, (Martinus Nijhoff, 2004), pp 137
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**TEC Article 301 states “Where it is provided, in a common position or in a joint action adopted according
to the provisions of the Treaty on European Union relating to the common foreign and security policy, for an action by
the Community to interrupt or to reduce, in part or completely, economic relations with one or more third countries, the
Council shall take the necessary urgent measures.

“TEC Article 60(1) states: “If, in the cases envisaged in Article 301, action by Community is deemed
necessary, the Council may, in accordance with the procedure provided for in Article 301, take the necessary urgent
measures on the movement of capital and on payments as regards the third countries concerned.”

100 Case T 306/01, Ahmed Ali Yusuf and al Barakaat International Foundation v. Council and Commission,
2005, ECR 11-3533, para. 107

"'TFEU Article 75 (ex TEC Article 60) states: “Where necessary to achieve the objectives set out in Article
67, as regards preventing and combating terrorism and related activities, the European Parliament and the Council,
acting by means of regulations in accordance with the ordinary legislative procedure, shall define a framework for
administrative measures with regard to capital movements and payments, such as the freezing of funds, financial

assets or economic gains belonging to, or owned or held by, natural or legal persons, groups or non-State entities.
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The Council, on a proposal from the Commission, shall adopt measures to implement the framework
referred to in the first paragraph. The acts referred to in this Article shall include necessary provisions on legal
safeguards.”

*TFEU Article 215 (ex TEC Art. 301) states: “1. Where a decision, adopted in accordance with Chapter 2 of
Title V of the Treaty on European Union, provides for the interruption or reduction, in part or completely, of economic
and financial relations with one or more third countries, the Council, acting by a qualified majority on a joint proposal
from the High Representative of the Union for Foreign Affairs and Security Policy and the Commission, shall adopt the
necessary measures. It shall inform the European Parliament thereof.

2. Where a decision adopted in accordance with Chapter 2 of Title V of the Treaty on European Union so
provides, the Council may adopt restrictive measures under the procedure referred to in paragraph 1 against natural
or legal persons and groups or non-State entities.

3. The acts referred to in this Article shall include necessary provisions on legal safeguards.
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00 E.g. Council Regulation (EC) No 1745/2000 of 3 August 2000 on the importation into the Community of
rough diamonds from Sierra Leone, OJ 2000 L 200/21; Council Regulation (EC) No 900/1999 of 29 April 1999
prohibiting the sale, supply and export of petroleum and petroleum products to the Federal Republic of Yugoslavia,
OJ 1999 L 114/7;

o E.g. Council Regulation (EC) No 1727/2003 of 29 September 2003 concerning certain restrictive
measures in respect of the Democratic Republic of Congo, OJ 2003 L 249/5; Council Regulation (EC) No 1081/2000
of 22 May 2000 prohibiting the sale, supply and export to Burma/Myanmar of equipment which might be used for
internal repression or terrorism, and freezing the funds of certain persons related to important governmental functions

in that country, OJ 2000 L 122/29.



169

WARIRUNUIRIUNE Milosevic  wazunsdianftsranauiasgiaglsllfendaauaning

301 Usznauiuunms 308 wisawbdryayines alszaang s TEC) ™

(P) WRTN13LNA LARIaEuLazlsam (Necessary urgent measures)

nslduamsninieduaesanningledfiewiluninmnisnidaonaniu
wnngAudannng 9l facldnnnsnistisAunladngdou (Proportionality) AaRAIN
winnzan SfuuariiAulindinisussginniszadinesanning sl anvi sbaqlaimil
N9z AANNTNNINNIN1ANERIMILIIR TR U sz asAT 09N AL UaNAINT LAY
a oA o o 1% = < d‘ 4 v v v a a
nsdfuAn1emNNInsNsvALazfiaaiiansanEune linsldunenasliilddsyAvsnam

Tnaanizinaaf uNIAINI99:§uNIIANTEUN 1IN IMINERULA TN19RUIBINGNNBNNTEE

4.3.3 n19aandaileAu (Regulations) wasda1ulunistenulduingnig

o a

JINIZM

TunstinNIAsNITANda N AU asAENUATAY NN BAINT AU E A8 1

£
a o J o

sruungunneg st wheseAudunaninausdynines sseanaug sy TEC) visamu

v o

@nAny 1 warausdnyan i mundiuianiiinaessanniunanaa sy lslisunalunng

v o

|
¥ o o A

aue farsanuazeandetivAunatsdulfuinsnisnudenmnuraussauiuagly
ann g tat Tsanniunineedesi un1stinnI AN 9 TIA LA NNEY B AT HWATAN NI LAY

w19 A U g tsAun anznsannsnse lerl(The Commission) Ansenusizumiagtsl (The

"% Council Regulation (EC) No 2488/2000 of 10 November 2000 maintaining a freeze of funds in relation to
Mr. Milosevic and those persons associated with him and repealing Regulations (EC) Nos 1294/1999 and 607/2000
and Article 2 of Regulation (EC) No 926/98, OJ 2000 L 287/19.

" Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the Al-Qaida network and the
Taliban, and repealing Council Regulation (EC) No 467/2001 prohibiting the export of certain goods and services to
Afghanistan, strengthening the flight ban and extending the freeze of funds and other financial resources in respect of
the Taliban of Afghanistan, OJ 2002 L 139/9; Council Regulation (EC) No 2580/2001 of 27 December 2001 on specific
restrictive measures directed against certain persons and entities with a view to combating terrorism, OJ 2001 L
344/70.

" Art. 5 (3) TEC; cf. also Council of the European Union, Guidelines on implementation and evaluation of
restrictive measures (sanctions) in the Framework of the EU Common Foreign and Security Policy, 8 December 2003

(15579/03), para. 9.
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% Article 3 (a) of TEU states “the Council and the Commission shall be responsible for ensuring
consistency of its external activities as a whole in the context of its external relations...”, and “shall implement these

policies each in accordance with its respective powers”.
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"*TEU Article 21 states: The Presidency shall consult the European Parliament on the main aspects and the
basic choices of the common foreign and security policy and shall ensure that the views of the European Parliament
are duly taken into consideration. The European Parliament shall be kept regularly informed by the Presidency and
the Commission of the development of the Union's foreign and security policy.

The European Parliament may ask questions of the Council or make recommendations to it. It shall hold an
annual debate on progress in implementing the common foreign and security policy.”

"*TEU Article 243 states “The Court of Justice may in any cases before it prescribe any necessary interim

measures.”
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""" Security Council Resolution 1267 (1999), 15 October 1999

"% Security Council Resolution 1333 (2000), 19 December 2000

""® Security Council Resolution 1390 (2002), 16 January 2002

"' Article 6 of UN Security Resolution 1267 (1999); Article 2 of UN Security Council 1390 (2002)
""® Security Council Resolution 1267 (1999), 15 October 1999

""® Security Council Resolution 1333 (2000), 19 December 2000

""" Security Council Resolution 1390 (2002), 16 January 2002
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e Council Common Position 1999/727/CFSP, concerning restrictive measure against the Taliban, OJ 1999, L 294/1

" Council Regulation (EC) 337/2000, 14 February 2000, concerning a flight ban and a freeze of funds and
other financial resources in respect of the Taliban of Afganistan, OJ 2000, L 57/1

" Council Common Position 2001/754/CFSP, OJ 2000, L 43/1

"' Council Regulation (EC) 467/2001 of 6 March 2001 prohibiting the export of certain goods and services
to Afghanistan, strengthening the flight ban and extending the freeze of funds and other financial resources in respect
of the Taliban of Afghanistan, and repealing Regulation (EC) 337/2000, OJ 2001, L 67/1.

"2 Council Common Position 2002/402/CFSP of 27 May 2002 concerning restrictive measures against
Osama bin Laden, the members of Al-Qaida and the Taliban and other individuals, groups, undertakings and entities
associated with them and repealing Common Positions 96/746/CFSP, 1999/727/CFSP, 2001/154/CFSP and
2001/771/CFSP, OJ 2002, L 139/4.

' Council Regulation (EC) 881/2002 of 27 May 2002 imposing certain specific restrictive measures against

certain persons and entities associated with Osama bin Laden, the Al-Qaida network and the Taliban, and repealing
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Regulation (EC) 467/2001 prohibiting the export of certain goods and services to Afghanistan, strengthening the flight
ban and extending the freeze of funds and other financial resources in respect of the Taliban of Afghanistan, OJ 2002,
L. 139/9.

"** Case T-306/01 R, Aden and Others v Council and Commission [2002] ECR 11-2387 at para. 70

'* UNSC Resolution 1373 (2001), para. 6
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"*® Council Regulation (EC) 2580/2001 of 27 December 2001 on specific restrictive measures against
certain persons and entities with a view to combating terrorism, OJ 2001, L 344/70. This regulation has recently been
amended by Commission Regulation (EC) 745/2003 of 28 April 2003 amending Council Regulation (EC) 2580/2001 on
specific restrictive measures against certain persons and entities with a view to combating terrorism, OJ 2003 L
106/22

7 Article 1 paragraph 4 of Common Position 931 states that “on the basis of precise information or material
in the relevant file which indicates that a decision has been taken by a competent authority in respect of which the
persons, groups and entities concerned, irrespective of whether it concerns the instigation of investigation or
prosecution for a terrorist act, an attempt to penetrate, participate in or facilitate such an act based on serious and
credible evidence or clues, or condemnation (sic) for such deeds” a decision can and have to be made.

128 Cameron, |. “European Union Anti-Terrorist Blacklisting,” Human Rights Law Review, (2003): 225-256, p

232
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129 Common Position 931, para 6

130TEC Article 230 (4) states: “Any natural or legal person may, under the same conditions, institute
proceedings against a decision addressed to that person or against a decision which, although in the form of a
regulation or a decision addressed to another person, is of direct and individual concern to the former.”

T TEC Article 230 (5) states: “The proceedings provided for in this article shall be instituted within two
months of the publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the day on

which it came to the knowledge of the latter, as the case may be.”

“TEC Article 249 states: “In order to carry out their task and in accordance with the provisions of this
Treaty, the European Parliament acting jointly with the Council, the Council and the Commission shall make

regulations and issue directives, take decisions, make recommendations or deliver opinions.

A regulation shall have general application. It shall be binding in its entirety and directly applicable in all

Member States.
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a
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o

ngumsantsza1a1® (UN Charter)'™ dfjeyeynainadnfina@nsuymseaau (Universal

o

)™ nAnszudnvdasmandrAnylEun neina

Declaration of Human Rights 1948-UDHR
2eUINUsLNAINFBANTNALNBSWATNI9N1TLERY (International Covenant on Civil and
Political Rights 1966-ICCPR) kaznAn1sendNisvinAdnfna@nn1arssgie daaNuas
TRUE974 (International Covenant on Economic, Social and Culture Rights  1965)
u@ﬂmﬂi{LLéimeumﬂL'ﬁ'ﬂfm”u?w%mmmuﬂ”m@qﬂgiumu%zﬁvﬁym&ndﬂﬁmﬂmﬁ@nﬂﬁﬁ'ﬁ
ﬁ']m‘%’/’ama(RaCial discreminaltion 1965) #ae@ngams (Women's rights-1979) @nsLAn
(Children’s right-1989) N1sM13eUNesN (Turture-1984) LLm?m%mmmmm?ﬁm?{ugm

(Migrant workers 1990) SURST O

TuszAuninia wlintseennguuiefaauAnsnyHeEReginal human
rights) NAATylAwn audtynnelsldnfaantsd uases@vsuyegEuropean Convention

for the Protection of Hman Rights 1950) ngu”mqiiﬂdf]é’qmm%m”uﬁ w3 UCharter of

Fundamental Rignts of the European Union-2000) 83&tysy1La3niud1faaniss NAIes

a a

AnSuyEeTU (American Convention on Human Rights 1969) kaznfumsuansiudnmae

AnpuyEeTuLarlse1TY (Charter on Human and People’s Rights 1981)

A directive shall be binding, as to the result to be achieved, upon each Member State to which it is
addressed, but shall leave to the national authorities the choice of form and methods.

A decision shall be binding in its entirety upon those to whom it is addressed.

Recommendations and opinions shall have no binding force.”

" UNC, Preamble, Articles 1 and 55.

"** UN Doc. GA/RES/217 A (111), 10 December 1948,
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=l Py = A 135 A ! v
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ANTNALHBILAZN19NNTNDS (ICCPR) Barsnm 2'%° uiaNaansiuAnaiud 4 (Protocol
No. 4) wiivaudeyey1inste@nsnyweuelsd (European Convention on Human Rights-
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ECHR) uananii uinanaazaziiinsie@nidauyana(Privacy) Anssiadiaide (Reputation)
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"“?1CCPR, Article 12 states:

“1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which are provided by
law, are necessary to protect national security, public order (ordre public), public health or morals or the rights and
freedoms of others, and are consistent with the other rights recognized in the present Covenant.

19 ECHR, Protocal 4, Article 2, Freedom of movement, states:

“1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. No restrictions shall be placed on the exercise of these rights other than such as are in accordance with
law and are necessary in a democratic society in the interests of national security or public safety, for the
maintenance of ordre public, for the prevention of crime, for the protection of health or morals, or for the protection of
the rights and freedoms of others.

4. The rights set forth in paragraph 1 may also be subject, in particular areas, to restrictions imposed in
accordance with law and justified by the public interest in a democratic society.”

b ICCPR, Article 17 states: “1. No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, or correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.”

198 ECHR, Article 8, Right to respect for private and family life, states:

“1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in

accordance with the law and is necessary in a democratic society in the interests of national security, public safety or
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the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

"*® Article 1 Protection of property of Protocal No. 1 to the ECHR state:

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the
general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it
deems necessary to control the use of property in accordance with the general interest or to secure the payment of
taxes or other contributions or penalties.”

*® Article 6 of ECHR (Right to a fair trial) states:

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by
law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in
the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to
law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of
the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;
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(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in
court

" Article 14 (1) of ICCPR states:

“All persons shall be equal before the courts and tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law. The press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre public) or national security in a democratic society, or when
the interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice; but any judgement rendered in a
criminal case or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires
or the proceedings concern matrimonial disputes or the guardianship of children”

2 Article 10 of UDHR states: “Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge
against him.”

" ECHR, Article 13 (Right to an effective remedy) states:
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“Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has been committed by persons acting in an
official capacity.”

1 ICCPR, article 2(3) Each State Party to the present Covenant undertakes:

“(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an
effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent
judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal system
of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.”

1 ECtHR, Klass v. Germany, Judgment, 6 September 1978, para. 67.
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"UNC Article 24

* UNC Article 1(1) states: “To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of
aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of international disputes or situations which might
lead to a breach of the peace.”

* UNC Article 1(3) states: “To achieve international cooperation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights

and for fundamental freedoms for all without distinction as to race, sex, language, or religion; and”
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* Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International Foundation
v Council and Commission, [online] 2008, Available from: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=

CELEX:62005J0402:EN:HTML
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*TEU Article 10 (TEC Art. 113) states: “Member States shall take all appropriate measures, whether general
or particular, to ensure fulfillment of the obligations arising out of this Treaty or resulting from action taken by the
institutions of the Community. They shall facilitate the achievement of the Community’s tasks. They shall abstain from
any measure which could jeopardise the attainment of the objectives of this Treaty”.

*TEU Article 220 (TEC Art. 164) states that “The Court of Justice shall ensure that in the interpretation and

application of this Treaty the law is observed.”
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avning sl lfmlvAunnsnisaindenilaueanifiudeiisAu (Counci

Regulation) 7 881/2002 T4e1A881UNAAINN1ATY 607, 301°, wazuIng1 308° wild

" Article 60 of TEC states:

“1. If, in the cases envisaged in Article 301, action by the Community is deemed necessary, the Council
may, in accordance with the procedure provided for in Article 301, take the necessary urgent measures on the

movement of capital and on payments as regards the third countries concerned.

2. Without prejudice to Article 297 and as long as the Council has not taken measures pursuant to
paragraph 1, a Member State may, for serious political reasons and on grounds of urgency, take unilateral measures
against a third country with regard to capital movements and payments. The Commission and the other Member

States shall be informed of such measures by the date of their entry into force at the latest.

The Council may, acting by a qualified majority on a proposal from the Commission, decide that the
Member State concerned shall amend or abolish such measures. The President of the Council shall inform the

European Parliament of any such decision taken by the Council.”

® Article 301 of TEC states: “Where it is provided, in a common position or in a joint action adopted
according to the provisions of the Treaty on European Union relating to the common foreign and security policy, for an
action by the Community to interrupt or to reduce, in part or completely, economic relations with one or more third
countries, the Council shall take the necessary urgent measures. The Council shall act by a qualified majority on a

proposal from the Commission.”

* Article 308 of TEC states: “If action by the Community should prove necessary to attain, in the course of

the operation of the common market, one of the objectives of the Community, and this Treaty has not provided the
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NAAINNITA Yassin Abdullah Kadi'® wazYusuf and Al Barakaat

. . 11 d” | d‘ i Vv o Y o a
International Foundation'' na utisy@sadanisnanisinaluanning isvinlifgannan
annnglsdazfiassziunisaniunimenindduuaziinny araluindduiled A.A. 2001
1418l Yassin Abdullah Kadi way Yusuf and Al Barakaat International Foundation l&a1#s
f11NARNNNIATY 230(4) " pNAUTATyIned slszaianglsl(TEC) Huiesnnizuuss

¢/191 (Council of European Union- the Council) karAniznssn1an13e 13t (the European

necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the

European Parliament, take the appropriate measures.”

" Case T-315/01, Yassin Abdullah Kadi v Council of the European Union and Commission of the European
Communities, 2005 ECR 11-3649
" Case T-306/01, Yusuf and Al Barakaat International Foundation v Council of the European Union and
Commission of the European Communities, 2005 ECR 11-3533

" TFEU Article 236 (4) (TEC Art. 230) states: “Any natural or legal person may, under the same conditions,

institute proceedings against a decision addressed to that person or against a decision which, although in the form of

a regulation or a decision addressed to another person, is of direct and individual concern to the former.”
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Commission) e u6i" 131 (European Court of First Instance-CF1) liiiinnaudeaiisA
q‘ﬂiﬂﬁ' 881/2002 Lﬁmmﬂ@uﬁmﬁi@am%mguﬁ”ug’]wFoundamental rights) 129mR8Wla LA
?ﬁw%ﬁ@::”L’aﬁ%‘“umiﬁma?mwaﬂwqﬁﬁﬁu (Right to a fair trial) visaAnafaclEsunaud

na111 (Right to be heard) anslunishalEsunindanen (Right to effective judicial

review)'! uaz@ns lunINeAL (Right to respect for property)  na19Ae

(1) AndnazlaFunisfiansananentnagfassn (Right to a fair hearing or a
fair trail) MiTyafAlElunins 6 wikaubdyyrinfse@nsuywaauglsy (European

Convention on Human Rights-ECHR) wazu1ms 14'° nAn1seninstlszinddnfaadns

¢ Initially, Kadi sought annulment of Regulation 467/2001 as amended by Commission Regulation
2062/2001 but, following the repeal of Regulation 467/2001 by Regulation 881/2002 which took place after the
commencement of proceedings, the CFI considered the action directed against the new regulation in the interests of
the proper administration of justice. See Kadi, op.cit., [at paras. 57-58]. A similar issue arose in Yusuf and Al
Barakaat, [op.cit. (at paras. 76 -77)]. In the latter case, the ECJ rejected the argument that the contested regulations
were not proper regulations because they named specific persons and therefore lacked general application: see Kadi
and Al Barakaat, op.cit, [at paras. 241 et seq].

" CFI, Kadi, para. 59, 139

" Article 6 of ECHR (Right to a fair trial) states:

1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by
law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in
the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to
law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of
the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in
court

*® Article 14 (1) of ICCPR states:
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NALNBILATNNTLH B (International Covenant on Civil and Political Rights-ICCPR) way
11191 10" wisdeynyrainadnfiae@nsnymeaT (Universal Declaration of Human
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(2) ansnazlisunsidenanlagdna (Right to effective judicial remedy)

Y o o a o

AMIUANEN Kadi Iigvdndetsduwiselsdlfazilnsednsnaziiaslfiiu

= 1 = a a A Yo a . . . e
naidenenatneilidss@nsnmiselffunisnanaaeumeyfsssu (Right to effective judicial
review or judicial remedy) W wlfidsngeglunnmng13” dsenauiuunmna 6" wiuma

ausdnynuinsnedvinyeeTue lsl (ECHR)

a

(3) @nsnazlisuniswensnluning@u (Right to respect for property)

|
o a

AMFLANEN Kadi 1igvdndetsduuiselsdlfaziinsedninazfielisy

nsenswluningddul wil wlddsingeg luinet® wiaisaafudnaiui 1 ausdyyn

dafae@nanyseaug sl (ECHR)

“All persons shall be equal before the courts and tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law. The press and the public may be excluded from all
or part of a trial for reasons of morals, public order (ordre public) or national security in a democratic society, or when
the interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice; but any judgement rendered in a
criminal case or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires
or the
proceedings concern matrimonial disputes or the guardianship of children”

" Article 10 of UDHR states: “Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge
against him.”

' ARTICLE 13 of ECHR (Right to an effective remedy) states:

“Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has been committed by persons acting in an
official capacity.”

" ARTICLE 6 of ECHR (Right to a fair trial

* Article 1 Protection of property of Protocal No. 1 to the ECHR state:
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“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the
general principles of international law. The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties.”

*' CFI, Kadi, para 140

# TFEU, Article 263 (1) (TEC Article 230) states: “The Court of Justice of the European Union shall review
the legality of legislative acts, of acts of the Council, of the Commission and of the European Central Bank, other than
recommendations and opinions, and of acts of the European Parliament and of the European Council intended to
produce legal effects vis-a-vis third parties. It shall also review the legality of acts of bodies, offices or agencies of the

Union intended to produce legal effects vis-a-vis third parties.”
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% CFI, Kadi, para 183

* CFI, Kadi, para 184

*TEC Article 307 (1) (TFEU Art. 351 (1) states: “The rights and obligations arising from agreements
concluded before 1 January 1958 or, for acceding States, before the date of their accession, between one or more
Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions
of the Treaties.”

% CFI, Kadi, para 190

*" CFI, Kadi, para 193 and 207
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*® CFI, Kadi, para 191-204
» ECJ, Joined Case 21-24/1972, Internatinal Fruit (1972) ECR 1219
* CFI, Kadi, para 191-204

*" CFI, Kadi, para 188
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%2 CFI, Kadi, para 225

* Case T-184/1995, Dorsch Consult (1998) ECR 11-667

* Case T-184/1995, Dorsch Consult (1998) ECR 11-667, pp 74
% CFI, Kadi, para 208

% CFl, Kadi, para. 176-208; Yusuf, para. 226-259; the CFI referred especially to Article 307 EC.
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*" CFI, Kadi, para. 226

* CFI, Kadi, para. 230

* CFI, Kadi, para 241

“ CFI, Kadi, para 239-240

“! Article 2a of Regulation (EC) No 881/2002 states:

1. Article 2 shall not apply to funds or economic resources where:

(a) any of the competent authorities of the Member States, as listed in Annex I, has determined, upon a

request made by an interested natural or legal person, that these funds or economic resources are:
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(i) necessary to cover basic expenses, including payments for foodstuffs, rent or mortgage, medicines and
medical treatment, taxes, insurance premiums, and public utility charges;

(i) intended exclusively for payment of reasonable professional fees and reimbursement of incurred
expenses associated with the provision of legal services;

(iii) intended exclusively for payment of fees or service charges for the routine holding or maintenance of
frozen funds or frozen economic resources; or

(iv) necessary for extraordinary expenses; and

(b) such determination has been notified to the Sanctions Committee; and

(c)(i) inthe case of a determination under point (a)(i), (i) or (iii), the Sanctions Committee has not objected
to the determination within 48 hours of notification; or

(i) in the case of a determination under point (a)(iv), the Sanctions Committee has approved the
determination.

2. Any person wishing to benefit from the provisions referred to in paragraph 1 shall address its request to
the relevant competent authority of the Member State as listed in Annex I1.
The competent authority listed in Annex Il shall promptly notify both the person that made the request, and any other
person, body or entity known to be directly concerned, in writing, whether the request has been granted.
The competent authority shall also inform other Member States whether the request for such an exception has been
granted.

3. Funds released and transferred within the Community in order to meet expenses or recognised by virtue
of this Article shall not be subject to further restrictive measures pursuant to Article 2.

* CFI, Kadi, para 270

“ Article 230 of TEC states “Any natural or legal person may, under the same conditions, institute
proceedings against a decision addressed to that person or against a decision which, although in the form of a

regulation or a decision addressed to another person, is of direct and individual concern to the former.”
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“ CFl, Yusuf and Al Barakaat, para 334; Kadi, para 289

** Kadi v Council of the EU and Commission of the EC (Advisory Opinion of Advocate-General Maduro) (C-
402/05 P) [2008] ECR 1-0000; Al Barakaat v Council of the EU and Commission of the EC (Advisory Opinion of
Advocate-General Maduro) (C-415/05 P) [2008] ECR 1-0000 (‘Al Barakaat Advisory Opinion’).

“ AG, Kadi, par. 25
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“" Case 26/1962, Van Gend en Loos, (1963) ECR 1
* AG, Kadi, par. 24

* AG, Kadi, par. 21-24, 30

* AG, Kadi, par. 24

' AG, Kadi, par. 40
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AG, Kadi, par. 24, 21
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AG, Kadi, par. 40
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AG, Kadi, par. 47
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AG, Kadi, par. 44, 54
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* ECJ, Kadi, par. 326

* AG, Kadi, par. 32, 38, 54

*" ECJ, Kadi, para 316, 281-284
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*? ECJ, Kadi, para 281
® ECJ, Kadi, para 286
* Case 294/83, Parti ecologiste “Les Verts” (1986) ECR 1339

* ECJ, Kadi, para 281-281
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*® ECJ, Kadi, para 285

* Article 307 of Treaty on European Community states:

“The rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding
States, before the date of their accession, between one or more Member States on the one hand, and one or more

third countries on the other, shall not be affected by the provisions of this Treaty.

To the extent that such agreements are not compatible with this Treaty, the Member State or States
concerned shall take all appropriate steps to eliminate the incompatibilities established. Member States shall, where

necessary, assist each other to this end and shall, where appropriate, adopt a common attitude.

In applying the agreements referred to in the first paragraph, Member States shall take into account the fact
that the advantages accorded under this Treaty by each Member State form an integral part of the establishment of
the Community and are thereby inseparably linked with the creation of common institutions, the conferring of powers
upon them and the granting of the same advantages by all the other Member States.”

* ECJ, Kadi, para 286-288

* Article 6 of Lisbon Treaty (ex Article 6 TEU) states:

“1. The Union recognizes the rights, freedoms and principles set out in the Charter of Fundamental Rights
of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the
same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined in the
Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general
provisions in Title VII of the Charter governing its interpretation and application and with due regard to the

explanations referred to in the Charter, that set out the sources of those provisions.”
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"® ECJ, Kadi, para 300
" Article 300 of TEC states:

“(6) The European Parliament, the Council, the Commission or a Member State may obtain the opinion of
the Court of Justice as to whether an agreement envisaged is compatible with the provisions of this Treaty. Where the
opinion of the Court of Justice is adverse, the agreement may enter into force only in accordance with Article 48 of the
Treaty on European Union.

(7) Agreements concluded under the conditions set out in this Article shall be binding on the institutions of
the Community and on Member States.”

? ECJ, Kadi, para 306-308

" ECJ, Kadi, para 305-309

™ CFI, Yusuf, Par 277
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" ECJ, Kadi, par 372

® ECJ, Kadi and Al Barakaat, para 335
® ECJ, Kadi and Al Barakaat, para 335
* ECJ, Kadi and Al Barakaat, para 349

o Case T-85/2009, Yassin Abdullah Kadi v European Commission, 30 September 2010
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*2 ECJ, Kadi and Al Barakaat, para 373

*> UNSC resolution 1822 (2008) paragraph 13
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(n) AudNudsTndrangimsuarnguaiee sy (Relationship between

the UN Charter and the EU law)

* Commission Regulation 1190/2008 of 28 November 2008, OJ(2008) L 322/25

* Case T-85/2009 Yassis Abdullah Kadi v. European Commission
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Tneanizauddryyinas slszaanglsl(TEC) 1men 177(3)" w1men 297 wazunms

o

307" uazauddnynyines saunwg 19l (TEU) wms 3(5)° wmen 21(1)° wazanms

)92

21(2 wazivldaenmdesiuAunasnisnisonsesiganinglsdde 13 anday

* GC, Kadi Il, para. 115

" TEC Article 177(3) states: 3. “The Community and the Member States shall comply with the commitments
and take account of the objectives they have approved in the context of the United Nations and other competent
international organisations.”

* TEC Article 297 states: “Member States shall consult each other with a view to taking together the steps
needed to prevent the functioning of the common market being affected by measures which a Member State may be
called upon to take in the event of serious internal disturbances affecting the maintenance of law and order, in the
event of war, serious international tension constituting a threat of war, or in order to carry out obligations it has
accepted for the purpose of maintaining peace and international security.”

* TEC Article 307 states: “The rights and obligations arising from agreements concluded before 1 January
1958 or, for acceding States, before the date of their accession, between one or more Member States on the one
hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty.”

* TEU Article 3(5) “In its relations with the wider world, the Union shall uphold and promote its values and
interests and contribute to the protection of its citizens. It shall contribute to peace, security, the sustainable
development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty
and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the
development of international law, including respect for the principles of the United Nations Charter.”

" TEU Article 21(1) states: “The Union’s action on the international scene shall be guided by the principles
which have inspired its own creation, development and enlargement, and which it seeks to advance in the wider
world: democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms,
respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations
Charter and international law.”

“TEU Atticle 21(2) states: “The Union shall define and pursue common policies and actions, and shall
work for a high degree of cooperation in all fields of international relations, in order to: (c) preserve peace, prevent
conflicts and strengthen international security, in accordance with the purposes and principles of the United Nations
Charter, with the principles of the Helsinki Final Act and with the aims of the Charter of Paris, including those relating
to external borders;”

% Declaration No. 13 of the Conference of the Representatives of the Governments of the Member States
concerning the common foreign and security policy annexed to the Treaty of Lisbon stresses that “ The EU and its

Member Stats will remain bound by the provisoins of the Charter of the United Nations and, in particular, by the
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primary responsibility of the Security Council and of its memberfs for the maintenance of international peace and
security”

* GC, Kadi Il, para. 118

* Case C-124/95 Centro-Com (1997) ECR-I-81, para. 56-61

*® ECJ, Kadi and Al Barakaat, para 303

" TEU Article 6(1) states: “The Union recognises the rights, freedoms and principles set out in the Charter
of Fundamental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007,
which shall have the same legal value as the Treaties.”

* ECJ, Kadi and Al Barakaat, para 304
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(Judicial authority in reviewing SC resolutions)

pnavia e Ts1lupd Kadi I liAnanAansniuay lliubsiudnfinanmaes
Aageelsllunf Kadi | dezifiudmnanisiiadaanugeufoanguunsresdienfvesans
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nuualilaeFeumeuiunislinasd uasesdnsd un ugrunialsssuunguunaylsy

* GC, Kadi Il, para. 119

" ECJ, Kadi and Al Barakaat, para 308

" GC, Kadi Il para. 120

102 TEC Article 220 states: “The Court of Justice and the Court of First Instance, each within its jurisdiction,

shall ensure that in the interpretation and application of this Treaty the law is observed.”
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' Ge, Kadi I, para. 115-116
"GC, Kadi Il, para. 91-93
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" GC, Kadi Il, para 128
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"' GC, Kadi Il, para 135

*Her Majesty’s Treasury v. Mohammed Jabar Ahmed and others (2010) UKSC 2, para 78
' Ge, Kadi Il para. 130

" Ge, Kadi I, para. 131-132

" GC, Kadi I, para. 138-139

" Case T-228/02 People’s Mojahedin Organization of Iran (OMPI) [2006] ECR 11-4665, para 153
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" TEC Article 230 (2) states: “It shall for this purpose have jurisdiction in actions brought by a Member
State, the European Parliament, the Council or the Commission on grounds of lack of competence, infringement of an
essential procedural requirement, infringement of this Treaty or of any rule of law relating to its application, or misuse
of powers.”

"GC, Kadi Il, para 140

"®GC, Kadi Il, para 142

"*GC, Kadi Il, para 143

""" OMPI, para 134

"' Case T-256/070MPI Il (2008) ECR 11-3019, para 73

"G, Kadi Il, para 145
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'GC, Kadi Il, para 155-164
' GC, Kadi Il, para 166-167
2 GC, Kadi Il, para 177

* GC, Kadi Il, para 178
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' GC, Kadi Il para 181-182
'* GC, Kadi Il, para 192-194

'** GC, Kadi Il, para 195
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"** UN Doc. S/RES/1904 (2009), at para. 20
' UN Doc. S/RES/1904 (2009), at para. 21

° Security Council Resolution 1904 (2009), Annex I1.
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"**Security Council Resolution 1989 of 1 July 2011

1% Security Council Resolution 1989 (2011) para 23 states: “The requirement for States to take measures
described in paragraph 1 [of the resolution] shall terminate . . . 60 days after the Committee completes consideration
of the [report of the Ombudsperson] where the Ombudsperson recommends that the Committee considers delisting,
unless the Committee decides by consensus . . . that the requirement shall remain in place”

1% Security Council Resolution 1989 (2011) para 23 states: “ Provided that, in cases where consensus does
not exist, the Chair shall, on the request of a Committee Member, submit the question of whether [to delist the
individual seeking delisting] to the Security Council for a decision within 60 days; and provided further that, in the
event of such a request, the requirement for States to take sanctions measures shall remain in place [against the said

individual or entity] until the question is decided by the Security Council.”
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** Council Regulation (EC) 1286/2009 of 22 December 2009 amending Regulation (EC) No 881/2002
imposing certain specific restrictive measures directed against certain persons and entities associated with Usama
bin Laden, the Al-Qaida network and the Taliban [2009] OJ L346.

" Council Regulation (EC) 1286/2009, paragraph 4

** ARTICLE 6(3a) of ECHR (Right to a fair trial) states: “Everyone charged with a criminal offence has the
following minimum rights: (a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him”

" Article 14 (3a) of ICCPR states: “In the determination of any criminal charge against him, everyone shall
be entitled to the following minimum guarantees, in full equality: (a) To be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him”

"*® Council Regulation (EC) 1286/2009, paragraph 4

"*! Council Regulation (EC) 1286/2009, art. 2 paragraph 4
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"*2 Council Regulation (EC) 1286/2009, art. 7a state:

‘Article 7a

1. Where the United Nations Security Council or the Sanctions Committee decides to list a natural or legal
person, entity, body or group for the first time, the Commission shall, as soon as a statement of reasons has been
provided by the Sanctions Committee, take a decision to include such person, entity, body or group in Annex I.

2. Once the decision referred to in paragraph 1 has been taken, the Commission shall without delay
communicate the statement of reasons provided by the Sanctions Committee, to the person, entity, body or group
concerned, either directly, if the address is known, or following the publication of a notice, providing him, her or it an
opportunity to express his, her or its views on the matter.

3. Where observations are submitted, the Commission shall review its decision referred to in paragraph 1 in
the light of those observations and after following the procedure referred to in Article 7b(2). Those observations shall
be forwarded to the Sanctions Committee. The Commission shall communicate the result of its review to the person,
entity, body or group concerned. The result of the review shall also be forwarded to the Sanctions Committee.

4. If a further request is made, based on substantial new evidence, to remove a person, entity, body or
group from Annex I, the Commission shall conduct a further review in accordance with paragraph 3 and after
following the procedure referred to in Article 7b(2).

5. Where the United Nations decide to de-list a person, entity, body or group, or to amend the identifying

data of a listed person, entity, body or group, the Commission shall amend Annex | accordingly.
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UN. Human Rights Comm., Sayadi v. Belgium, Communication No. 1472/2006,
CCPR/C/94/D/1472/2006 (Dec. 29, 2008) (Sayadi Case)

104 United Nations Security Council, Press Release No SC/7641, ‘Security Council Committee decision,
pursuant to resolution 1267 (1999), to add two individuals to its list (Al-Qaida section)’ (22 January 2003). Available at:
http://www.un.org/News/ Press/docs/2003/sc7641. doc.htm

" EC Regulation 145/2003 of 27 January 2003 amending EC Regulation 881/2002. Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0145:EN:HTML

" Human Rights Committee (HRC), Communication No.1472/2006, Nabil Sayadi and Patricia Vinck v.
Belgium (29 December 2008) [at para. 2.4]. Available at: http://www.statewatch.org/terrorlists/ docs/Vinck%20-
%20Sayadi%20%28English%29.pdf
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@) UsznAadamasuais (Switzerland)

AR Nada v. Switzerland 1inanuIe Youssef Moustafa Nada &tysnsasn
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e Security Council Al-Qaida and Taliban Sanctions Committee Removes Names of Two individuals from its
Consolidated List’ (21 July 2009). Available at: ttp://www.un.org/News/Press/docs/2009/sc9711.doc. htm

108 Beside Youssed Nada himself, the entities ‘Bank Al Tagwa Limited’, ‘Nada Management Organization
SA’, ‘Waldenberg AG’and ‘Youssef M. Nada & Co. Gesellschaft M.B.H" were also listed on 9 November 2001.
Additionally, ‘Ba Tagwa for Commerce and Real Estate Company Limited” and ‘Nada International Anstalt’ were listed
on 3 September 2002. See: http://www.un.org/sc/committees/1267/NSQI05301E.shtml [date accessed 02. Nov 2010].

For background on the allegations, see Dorsey, James. M. ‘Delisting of Islamist financier raises questions about US
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v 1

slanL A.A. 2008 §3adiievseAadninymaauumiag sl (ECHR) 91
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a emady @ . 171 . = @ a o
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and UN terrorism lists’ Deutsche Welle (16. April 2010). Available at: http://www.dw-
world.de/dw/article/0,,5474116,00.html [date accessed: 02 Nov 2010]

%% Swiss Supreme Court (Schweizer Bundesgericht), YoussefMustapha Nada v SECO, Staatssekretariat fur
Wirtschaft, 14 November 2007, 1A.45/2007/daa

"% Article 3 of ECHR states: “No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

"' Article 3 of ECHR states: “Everyone has the right to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law”

"2 Article 8 of ECHR Right to respect for private and family life states:

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in

accordance with the law and is necessary in a democratic society in the interests of national security, public safety or
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(m) AUUIAN (Canada)
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ANATAZRIT89A1A49LALIAT (Supreme Court of Canada) luaR Abdelrazik

v. Canada'" iina1nune Abusfian Abdelrazik inRdtyagaiuzaiiiug a daluumnnn
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JunueaiuniInenshy slaxn Adelrazik ligndunuaudauazgnasuaouinedintinn

fnenansaseslszinAwAwIAI (Canadian Security Intelligence Service-CSIS)' ™

1Tl p.A. 2006 w1l Abdelrazik 1Agna wiitydseadey nenistine aedadn
wanTeeiuunelaninn duatau naliignesiunissniiunismmindduuaciounng
- oanad S Lo ia
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T lvinnausiad1dln uasaIngniaessia Abdelrazik WeNeTNNAZIAUNINALLANIA WA

the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

' Article 9 of ECHR Freedom of thought, conscience and religion states:

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest
his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed
by law and are necessary in a democratic society in the interests of public safety, for the protection of public order,
health or morals, or for the protection of the rights and freedoms of others.

" 1.727-08, Abdelrazik v. Canada (Minister of Foreign Affairs), 2009 FC 580

WSTzanakopoqus, A. ‘An Effective Remedy for Josef K: Canadian Judge ‘Defies’ Security Council Sanctions
through Interpretation’ EJIL Talk [online] 19 June 2009. Available at: http://www.ejiltalk.org/an-effectiveremedy-for-
josef-k-canadian-judge-defies-security-council-sanctionsthrough-interpretation/

7€ 7.727-08, Abdelrazik v. Canada (Minister of Foreign Affairs), 2009 FC 580, paras. 13-21.
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" BC Civil Liberties Association, Press Release [online] 7. June 2010, Available from:

www.bccla.org/pressreleases/10Abdelrazik.pdf

e they are ultra vires of the United Nations Act 1985, which allows the Canadian government to make
regulations to give domestic effect to UN Security Council Resolutions; they violate freedom of association as
protected by section 2(d) of the Canadian Charter of Rights and Freedoms; they violate the rights to liberty and
security of the person under section 7 of the Canadian Charter of Rights and Freedoms in a manner that does not
accord with the principles of fundamental justice; and they violate sections 1(a) and 2(e) of the Canadian Bill of Rights
- namely, the right to enjoyment of property and not to be deprived thereof except in accordance with due process of

law.



229

v A

A nFudszmalnonsdinisinanmaaaiunisliuda@nsaesd gna uiind

o

d‘ 1 U o/ a dal M v o o 4 o Yy o
edanisnan1s e llifnd welduanauliilne weesninyailesiunazdsuilsu

NFANLAUINNNTRULANINBNT958 WA, 2556 NlfiA1HeDen1slin19A NATes@nsd u
< S @ o = o o o a = . o & Yy
W ugruindudnwuzipaaiuiriinneiresr1alund Kadi | Avaziinléiain

wizamitynflesiunazlnulnunisaiuayunianisRuunnisnanisielsnivua 1l

(%
=

L A o = o = = P v s ac & D
NTEUaUNIsT wiseauttydsedelnaA1iledenislinisd uase @ nsd wil ugauesy gna
Trydrefesadu Uszniauen nadafesaaiinneussauandszangmd w we.u. §9luld

\Wadasliiuyanaim useds (Listed persons) Alanianaslfufisnaiinnautinydmade

=

299m1ad wananil waansamnslfudivitanifesaanawindmedadifecniiiunising

'
o %

Hrunszuaunsliifgunalnedaiuigidiresdymmise dunitugisduiresyanaign

99 a

ANNUANINIT30918 1 T9AENFINNIANNUALINAS TN I A L AN T LTI R

(%
2 = aAa a =

dsznisiaes f gnT wiltydsadaesiyuiane o ui@nsnaslhufianya

a4 U o

PeTeTaNITFasTanaunisseiuntsantun st unindgdul wlidlalanaliidg$esacsie
ArauvialunsraliiinnauseTanuNing 8 wile w.e.u lasiuuazilsnulsunig

AU UAYUNNNITRULANIIIBNT318 WA, 2556

o o

asin9lsA RN YnAAINAINN LI T TR LA 3R LTI N e unT R

v o v o

12 ! ¥ 1
= =< LS|

Ladldnuunlifgazdesudsdoyanisd uinanade Widuyanangnl ulindsee

a

(Designeted persons) Tan1sidediananinatndenliilaniawns nna wilydseTsiilena
g 3

LTI T) o

Tuflomunanduanmsuazlfitalenialuineanundngunnindnanist windnedels

o

< 9 = i E o = 4 o P P
J1 UWIBLAUALLSOINNITRANTELU YL NTSUIUNITY UNTAR UL EYTTIE TR u@ﬂmﬂmﬁ'ﬂuuw

71 6 Tuunagtuaziaauauuzsialyl



uny 6

undgluazliaiauanuy
6.1 undgu

a o ”%d =X A 1 o = o a
JMUIR ﬂﬁimﬂﬂmmmmmzmu@mwmwuﬁmmmmgu RGeS ek el

' o =

savusnIcinndannamNnguniaszudwlsznaan Tnalfdnudenfnmuzuusiaay

JuAsdnfaanissiafinunianentsitauasAaiaderesaagAsssuuisamnang et deng
UmsNamen 103 Auualidn vanwusnsalnunginsdaiuiusnsiinindennainiy

nguNigszndslszmAd uudaliius nstuA NN IRamUandn (Prevail) WusnIinIu

& ' o A o =

fannasszuinelszmean Aol winnigiwusnsamazsiesd AR uans i saeuazlf

&9

darunin Fga e fuRnniusnamunging

49

o

v Y R o a a
HadalaAnsIanAnInEI1e A Ay Aas9ue el (European Court of

' '
=2 o

Justice) 1wk Kadi F99nAMENIINI9UEEY (UN Sanction Committee) ANNNAAUEHUFT
mmﬁumio’ﬁyuﬁm%mﬂ%Lﬂu;j]’ri@ma’émmmuﬁmmmxuuﬁﬁ‘mmﬁumﬁ 1267(1999)
Hasannasdadnlineatuayunsiansie N@%@Gﬂﬂi‘gﬂﬁyuﬁﬂﬁﬁﬂﬁ(adi gnezdunng
AEUNTNIIN NG AW (Freezing of asset) wazszdun1sLAUNIg (Travel ban) ADIENUAT

AN uAdlfreRdanEnvuali snisnanissienedniluiuanausaduinInwazaN

a o

Jupgszndnadszine avil wiendlunisdesiaunisnantdeaaiuienmninagnwunig

A= = P o P ! A = o
ﬂ{]ﬁﬂqﬁlmm@ﬂf]uzLﬂu'ﬂﬂ')qﬂ@aﬂwumqﬂm'ﬂmﬂ@\imqmﬂgﬁmf]ﬂﬁ'zﬁqq\jﬂﬁ‘ngﬁ'ﬂu 7Y

49

annEnazfesiininmisaudani il fuRlnenes vive lnaduasAnsdouginim u

annne tsu 1Tusu

A9ANITANU B H (UN) '5'1m'fu,ﬂuummmﬁqﬁu AINNHUNIETENING

2

1lszinA (Legal person under international law) t#ans @ Wud13ms16 visannimnslaed
g u

=

TanUszasAudnma neineduRNINLATANNBAYITNI N sTinA AT g UReRed

)}

anwozaedANiunguniagegna (Constitution character) tiialin1safineulia
dsz@nsnnuasiiuiennin AsiaziinléianiesAinginmans 103 nlfnmualisy
anInUAURRMTuENsANNg TR unin1sdavisaudsiuiusnstin Nausdtynyvive

3 | o
IAANAITLNINUTZINADU



231

'
! = o =

neliingimsuuand 7 MHldaunannamenusza T uAE lun1sin e

AuBn e zANNE UATET Lz Al andaNm 15T a N3 MU nIN1 A ULFa et 1

49

1 o/ d‘ a v a dJ 1 Y o | QI/ v
ARTINATINATDNA Fesau AW uIn s lunisusetuunuunnung (Targeted

sanctions) m"am‘wq::uqﬂﬂ@Lﬁ@iﬁﬁm@ﬁqﬁummmmmnﬂwﬂn’?ﬁw’%mwLL@mmmmmu

=

sanaedluigignivAuniaase gialiitieaigaetadu nsldunsnisivAudeyanai

49 A

atuayuniIneniie aenalafiniun1stesduldunmnnis A wazsiesArtadangunie

sendatlszmalneianiznisliinaind uAses@nad uil uguresyAnaiie

a '

anninglelgnnes 93 ulneausdoyyinesd sannnglsdTreaty on
European Union-TEU) uaziignuzifluyananiglinguuneszudnadssma ulidraunan
glstazliilluaundnaesesdnisandszargdilesaniildfuastenlinnegnie L
o S g 2 oa o = o | & > 2 om
WusnsunazfiaslJuRnniusnannngins et lsfinnanninglsdenasios jim
o = o A o = ——— = o o Sy 2 oa
Wusnsaumungnsiilesaniganndng lsUsruiluanndnnae niunuansainasiesljiis

munUmsnaudinnes sanniwelal

nssAvlEinnsnismaungiingesaun g lsdlfandedunaimuulauie
AU NLTEImALAZANTULAY (Common Foreign and Security Policy-CFSP) 1nta14a uf

BIADULHUATAINN T UAINID N LT “n19UfdRN1759NAU" (Common Position or Joint

1% o ¥ =K

Action) iefazsiasinWiiaaulud uwinsdwhaaislun sl Jus luanngng lsludoaseasy

v o o

weenily “defeAuylsl Selinayniulnensasiesgandng lsliazfiosi U juRaed u

]

v o o

nseanderivAugladiedjuiRtesnstdanarfiadanguuneylsdlineianiznisliinons

[ ]

©

= =

NATRNAYED Wi ugu BeAnag laigunadia e udicenguNsresdativAug el

49

SBh. LD

a o o

IANIRATEAINAN1 Ukd A9DaN 1T a N FL(Acceptance) M?@m';‘ﬁh@u' (Premeatation) NnJ)

nshuszuunguuneglsdansioy

szipudiannnlumd Kadi and Al Barakaat v Council and Commission

=

(Kadi 1) ¥&3a1n Kadi lagnauiny@snedeassy nannsiraluanning sl uanali Kadi

a

gnazduniaaniiunimmamingAunaz i Nimaun 19 A1 wKkadi 1i5essamagfssond whiu

wiiagila1) (European Court of First Instance-CFI) Tiiinneudiativa g tsiliiasanndaiisdy

is ad

Iazifindnsdunuguresnuliui ansnazlifuuisianaiaun (Right to be heard) &g

Tundneiau (Right to property) uaransnazlazuniaidiangnisRsssuatinaiilsz@ninan

(Right to judicial remedy)



232

m@ﬁzuﬁuLLquMCFl)”Lé’ﬁﬁﬂﬁmmmﬂizLﬁuﬂqmﬁmw”uﬁizm'mﬂgﬁm
waznguung lsduazeuianisiiladaainge usanguunaredAIadn Neliausdaan
n"amgmmfrwaﬁ?ﬂmﬁaiﬂﬁéﬂuw%ﬁﬁ@@fﬂ%ﬁqﬁmmq‘iiﬂﬁﬁﬁ@uﬁuﬂ%mﬁuluq%ﬂ
iHasanndneaafisnunaitiaduanutenfaangunsvesiesduglalufafvana iy

A lAatiadeAuTauftengunnaedianffon anafinne Hidudianiuzaeany

a

Unsianuzwiiandnguunag lsthiseausdryoymes g lsli wawiadadiudndeaiAy

g ls T AaziinAnad uil ug ueKadi g3 sanKadi lfgnssaiArfinineenad wiwie
Aagaglayl

o K

Aagaunise 191l (European Court of Justice-ECJ) liRtiadanananduwus

(%
o o

sendnnginsuazngunneelsll ulneaiadiuiingined wilualeunguuiaseudng

a oo | '

dszmeviseauidnynsznd wdssmeninllasladliianeozaaspnuiunguunagegaus
aei19la wanantl ukaaagedlAatiadenaalauranaziiadaannaeufosngunis
wavdiniisAuuiey sl lunslduimsnisnndenmaeinnieuusaauiung T9A1ag9Liugn

annnglathd wlignnes @ wnnawsdyoges sanninglsldaiuszuungunneiuan

fevnanszuunguaneszud wlsunanazidneneilusssuyny luitrewiuediena

G
o a

PazienAnmianad (Prevail) Wsadna willanda(Hierarchy) 28455 ULINUNIETENT

2
Y o o o A ¥

dszimann i luszuunguuneglalls dsd unasseniuvismindigdueanguniaszngng
dszimaluszuunguaney sl uasfieegnalifeulandnnisliinuanmansd wi ugu

IANYAAR

b

v
v a = o 1%

ANFARULBIANAET LT ud FIagedaIuIaNazitadu AN uAas

npuaneesderiaAuwitglsdduiunitadedeninisdent wes 4 miuiesaamdn

yva o

nguunefna1nd uanalliaiede iudetnela agrelafimuudanmalfinininmdn

b4 o o a Vo v 1 a Qslu

fatiaAug 9l waziinsednsnazlfifmaudenaiow (Right to be heard) &ns

D

a

niWeIAu (Right to property) war@nsnazlifunisitiaaamisgRsssnetallsy@nsnan
(Right to judicial remedy) lungamalinnnm liiinnauiatisduylslugauininaaiu

Kadi wiimangsliliianinnisnuniesndandszargsegindaailfliiniainneu
= o o e qvy &£ o o oo e o a & =
egeaaniuniule widalig gna winy@seTde Kadi feaglutigdmadesallan 3

A o o a I k4 a ! v o 4 o o 4 v v a A
wauiuanduimneie Winssunsnisunieg lsd b fudsediovAuliisenn fesiua@na

(2

=
W U
d9



233

AnEN 99NN BN19gleLfieansNazAvsedered Kadi 1lulindnedees

i nan1s$easlidane naresntst wiindnade lnadaunySummary of the reasons) d4un

Kadi wazinirasdsznimmnuasanatad wuuallafrasanznssninisumadun s

waninoual ludianmn 1822(2008)" wWhaniu uaniznssnsnselslfudameuaurenis u

o

ryalaedvadun Kadi waz Kadi 16T wiawnuanarsanaeilamanaiundngiudi Gd

avnngadiesiunisientsine winmenssuisniselslufjiasnazitauenauudng i

o

ANNANYBT84 Kadi wrintala wildaandatiadun (EC) 1190/ 2008° 1 u3naadaKadi 11

= P2

ToyTaes nanisiauazKadi lAeuiesnmenssnisnisglsldamiariallylslzenia

v a

4 I~

4 winieva lieainnaudeidue sl 1190/ 2008 Amsznasnansiizaliiaasnan

%84 (Dismiss the action) AR Kadi 11’ linauidinungnisivatsanaasanaialilylslanai s

=3
NUN

wfidanznssunisuasduiazanning lsthaglfilfutlgensesuounnst uise
v = = v o > % 2 ac & g o P
autty@sadevesy nentsielaeimind uases@nsd wiv ugaunina w Araviald g
AYNILEN LW Kadi 1| arnArageslstdnmiasialilfidunalunisitianimsnistieduld

mudandluannngnlnmulandslidesdnsiseniasaudasznigluandszangnfnas

'
o A a a o

T ud uAsasdnsaesy 1gna winmadalaaeniz@ninaziunsudeyantinnnldly

al o

1
PRI . o o

N9 wiityTinenazifudiald manaldalsdlanininmdndiaiedug sl lfaviingnsa u

Ll

dﬂl b % Y Y o a v o o < Y o a ﬂl/ %
W uguvesy e uazldddliiidinnendetsduglsd azminlddrArinansvesaanaly1é

12
al

T Wwiudnanuzaesngdisilfeg itanguunae istlusacingle Tapnznssunissnise ol
fignasninnd ndurariallsemagae iy 39AG Bot 1w Suiateuliinanwingainm

unAagae bl

o

AG Bot Hansuiiuluas Kadi Il wWivaasliiinneu (Set aside) AMANINEN

yagA1aialluazlfaan1se9req (Dismiss) 289 Kadi wiiaganniiiudndaia bl Ly 14

NIRIFIUNIHAETD9ANA L YNFADI AG Bot LININANAAITITAGELANITNITLIUNNTREN

L7 7
Y o a a = o =

fa1laAuglstdnaennfeiuniss NAsesANET Ui UL wazAtalindsNaziladens

v
o A (2

wenundnguvisedeyanldszneuntst wilyTinenzd setjuuanyAgiunduiludeyady

o

" UNSC resolution 1822 (2008) paragraph 13
? Commission Regulation 1190/2008 of 28 November 2008, OJ(2008) L 322/25

® Case T-85/2009 Yassis Abdullah Kadi v. European Commission



234

o KX v 1%

109557 nHeseg Ui wnAadsuadiadefsdeyaudoaznainsedulfunsnislad

a

Use@nininiilesanigazliliinaudonile

AINARNINHUB9AR Kadi | ez Kadi I lineliiianansznusaasdnig
antszanf lnea ANz HUETANNIT Y s aun e 191 walagannz AnENITNIE NI

¢1191] LAZFAATTANITN NANIABATULHUATANNNT WA LMIA VLT LT TR IF aanNANANAIN

q 49

o a

a agyva 1 :.// £ dl o 2 d‘
ANINE IneRNA RN susias 95 naaan1gOmbudsperson) Wavinuting lun19sauss
Asesze NN neuMeTeaINFTVTea Iy gnauat @ aTe uasinaaiuliun

o = = o Ny v L o = >
ARENITHINswEeE UluN Az nauMeTe uazd v lALdanaNa89n9 wiit@ e Touazls
Fuilpsdieaniuasenissziunisaniiunimianindaunessy gna wity@ssaenalill

TN 4N2aARAAIR LATANINHITBIANR

ann g la 15N 01390197 wiise neuliny@nadeiivaliaanafiesiu

1
o o o

ArnanenlnglfeendeivAundeiadve 1911711286/2009 inuualiinuznasuignisylald

v v |
= = ' A o

° P ) =< = (2 o o Y v =~ =
'ﬂﬁu"]@sluﬂflﬁ‘wfﬂﬂﬁ‘mm’wm HWT@VLN?J uummﬁ‘qﬂﬁ]@uﬂa IﬂvLﬂLLNQzNUQA%‘qﬂT@@qﬂ

o A a

anlsza1918 uazazfiasudannuaresnist windwazilalanialiigngnimuunsmaie

o

Tufiodetnauenerundngiuld vaningundngruludiliinaisannisinneuls g4

v
A o

nstFudgedenanad wilunsianenludnad ui ugusuldundnsnazléifumeuiianom

isadiaun Right to be promptly informed ansfazl#funisfiansnunasinegfssss Right to

be heard uaz@nanazlasunisiasnluningadu (Right to property)

(%
o o @ a o

Aatl wazwiulidnanAneiddeliaennfesiudeanyAgIureinisiquns <
141 “wmsnnssiefinunisnantsiam N AAMENuATA Nt uAwian sz Ane
Wusnsasung Unsandssanaanetimilen usnstinudennasgun1nile 189481651103
! o a 1 < = a ] 1% Ao aa o K
wisnginsantszanad etvlefiniunisiatayRsssuuveylslifinaiA13Hadung
AYNTA LA NN IEINIATNIIAefNuNNIRanIseaNnguNie g sl tne liANEeDa
WusnaeNngURsandszananfuarasiaudeatuiionigluzesnisdniuszndng
o A o ! 19 ¥ = o ! o o o 4 a =
WuansmAanNae waliiuneuinllgnistfudsennsnistsdumndenfvesnnzuuss

ANNN LAY

aeilsARNLEIAR Kadi | way Kadi | @ lFunBaunnasAnisanilssanans
TneanizanzawsTANsiue aunng lsuasiglunistfulsanssuauniseed wiisetes

o = o« = ) ¥ o = = % s ao & | &
m@iu@U?ﬁﬂm’ﬂﬁJ@\m ﬂ&mﬂf]ﬁ'ﬂﬂﬂqﬁ‘ﬁ"]ﬂiﬂﬁlﬂqu\iﬂmqﬁ‘iﬁLﬂqﬁ‘Wiu@Wﬁﬂ UN uﬁ’]u T EEAT



235

o ]

Toyrnangunnandsasiieghanisueniudennresanznusanuiuan e liteuly

v (2

209N13WANNA HATEIANDT WA UFIUIBIYAAA A9 uazfiesrindmIINIsaaniive i

99 9

WiNzaNAanTHANNA NATRENET Wi ugukaznisiianldninsnissiesunisienis

Zeiallsrlamiifa duRNINILATANT WA Ls T Ala Iz
6.2 UBLAUDLUL

annsAnE3sansiinistaAulEnnnsnsandenReIAUTNUATAIN

Jupsdnfaenssiesinunisnenisemenedniunusnsdmiung insgamiend iusnel

a

FANNYUNNETEUT WL sTinAR Y aeelafinunislsAuldnnnismsdenm linsynusadns

7 Ui ugusaana AalsngainAitiadaeesAayRsssny lsUunsministiudiees ngn

(%
v o

3 wiinydmede faiuwanislunimasaudaudsiwiwsendrenisisAuldunmnniemiude

o K K

NANUNIANARYEVRIY AR AzABIANTe DN mdBzndanisliiAnue uAsa &S

2 a

o & s L o o A A A o - ~
kil umﬁquﬂl'ﬂ\iagﬂﬂ] WU BIETATDE ﬂﬂ@zmmmﬂL‘V]EJ’UﬂUN@H?&I&%H%@M’W’]?MZM?@

U o
va o v

ANNAURNNLAZANNE UAITE I 9L INA T9E A9 euaLauaT aLaua UL Agma ld

au

1. dwiudssifunnsnsagauantaufranguniate e usiive i

o a a

aanAABINUNTTIIAMNA NATBITUAVED U U MaesyAAs Rasnaunaieliinaliiiie
A tUfelalunsniinanaesesdnisandsranad naalinsruaunisd]slevdnis
andszrnanfnasazinalnfidlalanialiiinismssageuaonuge ufoanguunareedens

ADLTHUFTAI NI LAY

2. AnzNuETANNNUAIAINAz L] nnanistiayyiase aniuliig gn

a

AuaTenIedinun® wassie neanisudsainiatsanainneuanguuiodiud wiug 7
o 4 ¢ Myl - = » o
AvsTIAzgNaLIETe Wesainiguiaigenaaclilfiunilesd uase@visresnaileniuied 4

dasnwainanneaaziiluniatlalanialilfudiaindmadels

v a ' E4 = ' v

3. N9N9T wity@nedeaads nentsieulemulny@nisnentsiieaes

o

o way

ANLEN TTUNNTUENEY (UN list) lETynf@lElunnme 4 uiansemadyojflesiunay

v o

o =

dsrutlsnnisatiuayuni1anisiuunnisienisiie w.a. 2556 d9ldinaninme ssiday

o emsgy o @ v T I
LL@xﬂ?xﬂf]ﬂquWTzﬁ‘q“ﬁUﬂ&]ﬂ&]mu Iﬁﬁu'JENquﬁﬁslﬂ Lﬂua ﬂi‘z@f]u\?'}uﬁ'gﬁqq\ja Nnana wuaya

al o

Cd
N

PUTEUWATANIINITNNNTUINT UNDDT WEUUANA LAUDNENUNANFIUNDUAAIAINLIFANT

q

Tungaaliiauseda sail umﬁ‘%mﬁﬂuﬁwumiﬁmiwmu?gL°n'u Andnanueanigelne



236

AuAsasAnilszanan udsraiueanunanaiug n3aanis (Ombudsperson) tWaaaaL
28T TINFAUMNLTAFINNIAI 4 1 uiiessaliintuznssunisumsduilug auwinegd w el u
Argazimctnulszaiuiunatstasinaive fuA3esiariasrasian NI suNITLTTY

4 " 4
Waaa lFiauseTe

4. nat@ns wFunsudanaionivisameua (Right to be heard) uaznng

vay

siag ARRight to defense) annnisatsanszsatipyaftlesiunazlsulsiunig

o

atfuAYUNINITRBLANNINaNTEe W.A. 2556 Usngdndalafindninuet suiley uay

L

UszmAmunsz T oyedRin a7 TBUfURluNFuN AT e yauen1IgNT U

‘LIVELPII (Statement of reasons) LN ti’gﬂ

=

= d‘ A o ad % A a
U OQJ“]]?’]E]‘]]@ WIANIMUAIBNITUAY ViTRIEaIRLA LY

%

d o ~ A A v & PP
LMQN@M?@%@N@NWH%@HLWW% LW@W@giﬁa Qﬂsﬂ % mTNWﬂun@ﬂﬁquLWﬂ\?W@mf]N@V]ﬁ‘lu

a

nasiag Ak

5. nasnavuavaninudl seiiay wazilern1A1a9AENITNNITAM
werrdtyfleiunasliulsunisaduayun ensRulnnsnan1sigen1sn1mue

P < . = \ IARDR A v o = o
N'ﬂuvlfﬂﬂ?:ﬁu’]uﬂf]ﬁwﬂ 1 (List) ¥iTaaU (De-list) Umm?qﬂm@m@\ia NAaNI1TE AR ﬁ]quﬂ\jﬂqﬁ‘im

=3

N1A3N197FUNIIANAUNIINIMNINTA Y Uoea1uiTFaATadan19d NATaIENTUAL

a9

o o

w@innaesyanaiiudAty

6. AMUINITUNNIATNNILIITUYRIRAITANUUANANLNU seiiay Las

a

szna dufunsaldansnazldsunisiiiatgniefsssuee1eailsz@nsnn (Right to

Kl
|
| = P2

judicial remedy) ¥asanTIE Ngna wiinydsegeves nenisselAtHufianiagna wiltyd aul

Y o LHILAS BN UNIVERSITY v » A oo
nalfisnedagnausede wiiliedandnsresy gna umedelignaviinetividu anslu

Ninelau (Right to property) ”Lé’mi:i‘umiéif]Lﬁumimqﬁwﬁau A9 UATUZNTINNITALT

v %

mu\mqmﬂumﬁ‘mmmmﬂ’nmﬂ@ Raannidutinissfag

49



518IN19A19D

A Orakhelashvili. the Impact of Peremptory Norms on the Interpretation and Application

of United ations Security Council Resolutions. EJIL (2005)

A Orakhelashvili. The Legal Basis of the United Nations Peace-keeping Operations’

Virginia J Intl L 43 (2003): 485-524.

A. Reinisch. Developing Human Rights and Humanitarian Law Accountability of the

Security Council for the Imposition of Economic Sanctions. AJIL (2001).

A. Reinisch. Governance Without Accountability?. German Yearbook of International

Law 44 (2001).

A. Tzanakopoulous. United Nations Sanctions in Domestic Courts: From Interpretation to

Defiance in Abdelrazik v. Canada. J.I.C.J. 249 (2010).

Alber Posch. The Kadi case: rethinking the relationship between EU law and

International law. The Colombia Journal of European Law Oline (2009): 15

Anthonius W. De Vries & Hadewych Hazelzet. The EU as a new actor on the
sanctionsscene’ in Peter Wallensteen & Carina Staibano (eds), International

sanctions: between words and wars in the global system, pp. 50-72. Frank Cass:

New York, 2005.

B Fassbender, ‘The United Nations Charter as Constitution of the International

Community’ Columbia J Transnational L 36 (1997) 529-619

B. Fassbender. The United Nations Charter as a Constitution of the International

Community. Colum.J.Transnat'l L. 529 (1998).

Behrami and Saramati. Decision and General International Law’, forthcoming:l.C.L.Q.

(2009)



238

Bianchi, Andrea. ‘Assessing the effectiveness of the UN Security Council's anti-terrorism

measures: the quest for legitimacy and cohesion’ Eur.J.Int'l L. (2006) : 881-919.

Bianchi. Andrea, ‘Human rights and the magic of jus cogens’ Eur.J.Int'l L. (2008)
491-508.

C. Tomuschat. International Law: Ensuring the Survival of Mankind on the Eve of a New

Century, General Course on International Law. Recueil de Cours 10 (1999).

C. Walker. terrorism and criminal justice: past, present and future. Criminal Law Review

(2004) : 311-327.

Cardwell, Paul James, French, Duncan and White, Nigel. Casenote: ECJ, Yassin
Abdullah Kadi and Al Barakaat International Foundation v Council and

Commission, Judgment of 3 September 2009’ |.C.L.Q. (2009) : 229-240.

D Bowett. The Impact of Security Council Decisions on Dispute Settlement

Procedures. EJIL 5 (1994): 89-101, 92

D Shelton. International Law and “Relative Normativity in MD Evans (ed), International

Law.London: Oxford, 2006

D. Cortright and E. de Wet. Human Rights Standards for Targeted Sanctions, Report by
the Sanctions and Security Research Program. Policy Brief (2010).

D. Shraga. The United Nations Peacekeeping operations: Applicability of International
Humanitarian Law and Responsibility for Operations Related Damage, AJIL 406

(2000).

Eeckhout, P. External Relations of the European Union - lLegal and Constitutional

Foundations and of the European Internal Market and International Trade - A

Legal Analysis, Oxford University Press, 2004.



239

F. Mégret and F. Hoffmann. the UN as a Human Rights Violator? Some Reflections on
the United Nations’ Changing Human Rights Responsibilites. Hum. Rts.

Quarterly (2003).

Fassbender, Bardo, ‘The United Nations Charter as Constitution of the International

Community’ Colum.J.Trans.L(1998) :529-620.

G. de Burca. The European Court of Justice and the International Legal Order After

Kadi, Harv.Int'l L.J. 1 (2010).

H. Keller & A. Fischer. the UN Anti-terror Sanctions Regime Under Pressure, H.R.L.Rev.
(2009).

I. Cameron. The European Convention on Human Rights, Due Process and United

Nations Security Council Counter-Terrorism Sanctions. the Council of Europe

(2006): 1-28.

lain Cameron. Respecting Human Rights and Fundamental Freedoms and EU/UN

Sanctions: State of Play, study prepared for the Subcommittee on Human Rights,

European Parliament, (2008).

Imelda Tappeiner. The fight against terrorism. The list and the gaps. Utrecht Law
Review (2005) : 97-125.

International Commission of Jurists. Assessing the Damage, Urging Action: Report of the
Eminent Jurists panel on Terrorism. Counter-Terrorism and Human Rights

(2009).

J. Gardam, Legal Restraints on Security Council Military Enforcement Action,

Mich.J.Int'lL. 17 (1996).

J. Genser and K. Barth, When Due Process Concerns Become Dangerous: The Security
Council’'s 1267 Regime and the Need for Reform, B.C.Int'l & Comp.L.Rev.
(2010).




240

J. Paust, The UN is Bound by Human Rights Law Understanding the Full Reach of

Human Rights, Remedies, and Nonimmunity, Harvard Intl L. J. Online 1

(2010),

Jan Klabbers, Kadi Justice at the Security Council? International Organizations Law

Review (2007): 293-304.

Jessica Almqvist. A  human rights critique of European judicial review:

counterterrorismsanctions. International and Comparative Law Quarterly, 57

(April 2008) : 303-331.

L. van den Herik, The Security Council’s Targeted Sanctions Regimes: In Need of Better

Protection of the Individual, LJIL 797 (2007).

M. Bothe, Security Council’s Targeted Sanctions Against Presumed Terrorists, JICJ 541

(2008).

Martin Nettesheim. U.N. sanctions against individuals. A challenge to the architecture
of European Union Governance. Common Market Law Review 44 (2007): 567

- 600

Milanovic, Marko, ‘Norm Conflict in International Law: Whither Human Rights?’,

forthcoming: Duke J.C.I.L. (2009)

R. Uruena, International Law as Administration: The UN’s 1267 Sanctions Committee

and the Making of the War on Terror, O.L.R. 323 (2007).

Ramses A. Wessel. The Kadi case: Towards a more substantive hierarchy in

international law?. International Organizations Law Review 5 (2008): 323-327

S. Chesterman, I'll Take Manhattan: The International Rule of Law and the United

Nations Security Council, HJRL 67 (2009).



241

Simon Menz & Tobias B. Scholz. The Kadi case or the legal protection of persons

included in the European Union Anti-terror List. European Journal of Crime,

Criminal Law and Criminal Justice (2009): 61-68

T. Dannenbaum, Translating the Standard of Effective Control into a System of Effective

accountability, Harvard Int'l L. J. 114 (2010).

Z. Stavrinides, Human Rights Obligations under the United Nations Charter, L.J.H.R.
(1999).



WIAINITAlNUIING 18
CHuLALONGKORN UNIVERSITY



243

RESOLUTION 1268 (1999) Adopted by the Security Council at its 4052nd meeting on
15 October 1999

The Security Council,

Reaffirming its resolution 696 (1991) of 30 May 1991 and all subsequent relevant
resolutions, in particular resolutions 1229 (1999) of 26 February 1999, and 1237 (1999)
of 7 May 1999,

Recalling the statements of its President of 21 January 1999 (S/PRST/1999/3) and 24
August 1999 (S/PRST/1999/26),

Reaffirming its commitment to preserve the sovereignty and territorial integrity of Angola,

Reiterating that the primary cause of the present situation in Angola is the failure of the
Unido Nacional para a Independéncia Total de Angola (UNITA) under the leadership of
Mr. Jonas Savimbi to comply with its obligations under the "Acordos de Paz" (S/22609,
annex), the Lusaka Protocol (S/1994/1441, annex) and relevant Security Council

resolutions,

Reiterating also that lasting peace and national reconciliation can only be achieved
through peaceful means, and in this regard reaffirming the importance of the "Acordos

de Paz", the Lusaka Protocol and relevant Security Council resolutions,

Expressing its concern at the humanitarian effects of the present situation on the civilian

population in Angola,

Welcoming the letter of the Secretary-General to the President of the Security Council of
11 August 1999 (S/1999/871), and the letters referred to therein from the Minister for
Foreign Affairs of the Republic of Angola to the Secretary-General of 26 July 1999
(S/1999/871, annex ) and from the Secretary-General to the Minister for Foreign Affairs
of the Republic of Angola of 2 August (S/1999/871, annex 1),
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Reaffirming its view that a continued presence of the United Nations in Angola can
contribute greatly to the promotion of peace, national reconciliation, human rights and

regional security,

1. Authorizes the establishment, for an initial period of six months until 15 April 2000, of
the United Nations Office in Angola (UNOA) staffed with the personnel necessary to
liaise with the political, military, police and other civilian authorities, with a view to
exploring effective measures for restoring peace, assisting the Angolan people in the
area of capacity-building, humanitarian assistance, the promotion of human rights, and

coordinating other activities;

2. Decides that, pending further consultations between the United Nations and the
Government of Angola, UNOA will consist of up to 30 substantive professional staff, as

well as the necessary administrative and other support personnel,

3. Stresses that the United Nations Humanitarian Assistance Coordination Unit (UCAH)

will continue to operate and to be funded in its present configuration;

4. Calls upon all parties concermed and in particular UNITA to ensure the safety,
security and freedom of movement of the United Nations and associated personnel and

to respect fully their status;

5. Calls upon the Government of Angola and the Secretary-General to conclude as

soon as possible a Status of Mission Agreement;

6. Expresses its readiness to review the configuration and mandate of the United
Nations presence in Angola upon the recommendation of the Secretary-General in

consultation with the Government of Angola;

7. Requests the Secretary-General to provide every three months a report on
developments in Angola including his recommendations about additional measures the

Council might consider to promote the peace process in Angola;

8. Decides to remain actively seized of the matter.
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Resolution 1373 (2001) Adopted by the Security Council at its 4385th
meeting, on 28 September 2001

The Security Council,

Reaffirming its resolutions 1269 (1999) of 19 October 1999 and 1368 (2001) of 12
September 2001,

Reaffirming also its unequivocal condemnation of the terrorist attacks which took place
in New York, Washington, D.C. and Pennsylvania on 11 September 2001, and

expressing its determination to prevent all such acts,

Reaffirming further that such acts, like any act of international terrorism, constitute a

threat to international peace and security,

Reaffirming the inherent right of individual or collective self-defence as recognized by

the Charter of the United Nations as reiterated in resolution 1368 (2001),

Reaffirming the need to combat by all means, in accordance with the Charter of the

United Nations, threats to international peace and security caused by terrorist acts,

Deeply concerned by the increase, in various regions of the world, of acts of terrorism

motivated by intolerance or extremism,

Calling on States to work together urgently to prevent and suppress terrorist acts,
including through increased cooperation and full implementation of the relevant

international conventions relating to terrorism,

Recognizing the need for States to complement international cooperation by taking
additional measures to prevent and suppress, in their territories through all lawful

means, the financing and preparation of any acts of terrorism,

Reaffirming the principle established by the General Assembly in its declaration of

October 1970 (resolution 2625 (XXV)) and reiterated by the Security
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Council in its resolution 1189 (1998) of 13 August 1998, namely that every State has the
duty to refrain from organizing, instigating, assisting or participating in terrorist acts in
another State or acquiescing in organized activities within its territory directed towards

the commission of such acts,

Acting under Chapter VIl of the Charter of the United Nations,

1. Decides that all States shall:

(a) Prevent and suppress the financing of terrorist acts;

(b) Criminalize the wilful provision or collection, by any means, directly or
indirectly, of funds by their nationals or in their territories with the intention that the funds
should be used, or in the knowledge that they are to be used, in order to carry out

terrorist acts;

(c) Freeze without delay funds and other financial assets or economic resources
of persons who commit, or attempt to commit, terrorist acts or participate in or facilitate
the commission of terrorist acts; of entities owned or controlled directly or indirectly by
such persons; and of persons and entities acting on behalf of, or at the direction of such
persons and entities, including funds derived or generated from property owned or

controlled directly or indirectly by such persons and associated persons and entities;

(d) Prohibit their nationals or any persons and entities within their territories from
making any funds, financial assets or economic resources or financial or other related
services available, directly or indirectly, for the benefit of persons who commit or attempt
to commit or facilitate or participate in the commission of terrorist acts, of entities owned
or controlled, directly or indirectly, by such persons and of persons and entities acting

on behalf of or at the direction of such persons;

2. Decides also that all States shall:

(a) Refrain from providing any form of support, active or passive, to entities or
persons involved in terrorist acts, including by suppressing recruitment of members of

terrorist groups and eliminating the supply of weapons to terrorists;
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(b) Take the necessary steps to prevent the commission of terrorist acts, including by

provision of early warning to other States by exchange of information;

(c) Deny safe haven to those who finance, plan, support, or commit terrorist acts, or

provide safe havens;

(d) Prevent those who finance, plan, facilitate or commit terrorist acts from using their

respective territories for those purposes against other States or their citizens;

(e) Ensure that any person who participates in the financing, planning, preparation or

perpetration of terrorist acts or in supporting terrorist acts is brought

to justice and ensure that, in addition to any other measures against them, such terrorist
acts are established as serious criminal offences in domestic laws and regulations and

that the punishment duly reflects the seriousness of such terrorist acts;

(f) Afford one another the greatest measure of assistance in connection with criminal
investigations or criminal proceedings relating to the financing or support of terrorist
acts, including assistance in obtaining evidence in their possession necessary for the

proceedings;

(g) Prevent the movement of terrorists or terrorist groups by effective border controls
and controls on issuance of identity papers and travel documents, and through
measures for preventing counterfeiting, forgery or fraudulent use of identity papers and

travel documents;

3. Calls upon all States to:

(a) Find ways of intensifying and accelerating the exchange of operational information,
especially regarding actions or movements of terrorist persons or networks; forged or
falsified travel documents; traffic in arms, explosives or sensitive materials; use of
communications technologies by terrorist groups; and the threat posed by the

possession of weapons of mass destruction by terrorist groups;
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(b) Exchange information in accordance with international and domestic law and
cooperate on administrative and judicial matters to prevent the commission of terrorist

acts;

(c) Cooperate, particularly through bilateral and multilateral arrangements and
agreements, to prevent and suppress terrorist attacks and take action against

perpetrators of such acts;

(d) Become parties as soon as possible to the relevant international conventions and
protocols relating to terrorism, including the International Convention for the Suppression

of the Financing of Terrorism of 9 December 1999;

(e) Increase cooperation and fully implement the relevant international conventions and
protocols relating to terrorism and Security Council resolutions 1269 (1999) and 1368

(2001);

(f) Take appropriate measures in conformity with the relevant provisions of national and
international law, including international standards of human rights, before granting
refugee status, for the purpose of ensuring that the asylum-seeker has not planned,

facilitated or participated in the commission of terrorist acts;

(g) Ensure, in conformity with international law, that refugee status is not abused by the
perpetrators, organizers or facilitators of terrorist acts, and that claims of poalitical
motivation are not recognized as grounds for refusing requests for the extradition of

alleged terrorists;

4. Notes with concern the close connection between international terrorism and
transnational organized crime, illicit drugs, money-laundering, illegal armstrafficking,
and illegal movement of nuclear, chemical, biological and other potentially deadly
materials, and in this regard emphasizes the need to enhance coordination of efforts on
national, subregional, regional and international levels in order to strengthen a global

response to this serious challenge and threat to international security;
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5. Declares that acts, methods, and practices of terrorism are contrary to the purposes
and principles of the United Nations and that knowingly financing, planning and inciting

terrorist acts are also contrary to the purposes and principles of the United Nations;

6. Decides to establish, in accordance with rule 28 of its provisional rules of procedure,
a Committee of the Security Council, consisting of all the members of the Council, to
monitor implementation of this resolution, with the assistance of appropriate expertise,
and calls upon all States to report to the Committee, no later than 90 days from the date
of adoption of this resolution and thereafter according to a timetable to be proposed by

the Committee, on the steps they have taken to implement this resolution;

7. Directs the Committee to delineate its tasks, submit a work programme within 30 days
of the adoption of this resolution, and to consider the support it requires, in consultation

with the Secretary-General,

8. Expresses its determination to take all necessary steps in order to ensure the full
implementation of this resolution, in accordance with its responsibilities under the

Charter;

9. Decides to remain seized of this matter.
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