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ITTHICHAI RAMASOOT: ANTI-MONEY LAUNDERING ACT B.E. 2542 : A STUDY
ON PRESCRIPTION OF SMUGGLING OF MIGRANTS OFFENCES AS PREDICATE
OFFENCES. ADVISOR: PROF. VIRAPHONG BOONYOBHAS, 265 pp.

Smugsgling of migrants takes many forms, typically a criminal organization. It
can obtain a large amount of income and it is difficult to suppress, which
dramatically affect the economy, society and national security. It is also considered
as an illegal exploitation of the offender, who is influential and has connections with
the international movement. However, the current legal provisions have several flaws
and facing considerable amount of obstacles which cause ineffectiveness at
preventing and suppressing such crime. And measures in accordance with provisions
of the Anti-Money Laundering Act B.E. 2542 cannot be enforced against this
circumstance because it is not predicate offenses. Criminals can spend such money

as the capital to commit other crimes, leading to criminal cycle.

Through research, it is found that smuggling of migrants offenses can be in
compliance with the concept of predicate offenses; it is typically a criminal
organization and it can obtain a high and considerable amount of income.
Furthermore, it is also complicated for suppression and also a threat to national

economic security.

Accordingly, it is requisite to apply anti-money laundering measures in order
to counter smuggling of migrants offenses. By prescribing smuggling of migrants
offenses as predicate offence in the Anti-Money Laundering Act B.E. 2542 and define
a clear and appropriate scope, the problem of smugsling of migrants can be solved

more effectively.

Field of Study: Laws Student's Signature

Academic Year: 2014 Advisor's Signature
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2.5.2 AUYUYDUVIIYAAANINUINT (consent)
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2.5.3 InguszasAlun1suan (purpose of movement)
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2.5.4 anungUananny (destination)
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Y I gy s = ' a A Y vy oA = v o
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* United Nations Office on Drugs and Crime(UNODC), "Distinguishing between Human Trafficking and
People Smuggling," [Online] Accessed: 11 December 2014. Available from:
www.unodc.org/documents/human-trafficking/Toolkit-files/08-58296 tool 1-2.pdf

" iunuaznsdlfuSesineiuguiituununudrgnueenandumends uasanumdorsanssuiunisi
uywdluiian dadudnymitdrdnlunisiesfunasusuusmunisiugsd

* Ibid.
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“ Ibid
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2.5.8 nauselevinauwnuwsamls (profit)”

nsdnasuvugineiugu fanasuvulieiugiu (smugslen isuAnauLmuLiios
Suawfenndieiugiu lnedweuunuazanntosidieddatuegiunaasauiui Tuus
nsdlonafimlddnglunisuasmenans videRuAnduuuntinaudmihisne Tuvusiinisd
uyud azumanustlonilaenmsimdelunedunen waglunsveusazyenaziinisuin

Aldanguazmlsiudily
2.5.9 msldauzuuse (violence)

= v

[y vy a =] £ =y =] o &
ﬂ’]iﬁﬂﬁ@U?JU%lEJ’]‘EJOUi’]Uﬁ]SLL@JJJﬂ’]ﬂeﬁﬂ’c‘l’liﬁuuix‘lLUEJQ‘\]’]ﬂVLMQJWJ’]M"\]’]L‘LJ‘L!I@]G]‘VI AN

ldanuguuse iWesannganasurugieiugiu (smugglen dilaliaudsyasdazingéned

Y

gusnegniglinisauauvetay Tuvaginisfuywd Wewdeiindieswmniluniaves

1 v A

n1sAmuyedudindedintursevmnavauni dnfuyed (trafficker) Jedasldanuguuss

! A A v A = v
W@LV‘EJE]LW@I‘WLVT‘EJE)Lwaquagﬂqﬂimﬂqiﬂ’J‘UﬂN
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FATF, "The Fatf Recommendations,” [Online] Accessed: 27 October 2014. Available from:
fi.org/media/fatf/documents/recommendations/pdfs/FATF _Recommendations.pdf
Designated categories of offences means:

participation in an organised criminal group and racketeering;

. terrorism, including terrorist financing;
. trafficking in human beings and migrant smuggling;

. sexual exploitation, including sexual exploitation of children;

illicit trafficking in narcotic drugs and psychotropic substances;

. illicit arms trafficking;
. illicit trafficking in stolen and other goods;
. corruption and bribery;

. fraud;

. counterfeiting currency;

counterfeiting and piracy of products;

environmental crime;

murder, grievous bodily injury;

kidnapping, illegal restraint and hostage-taking;
robbery or theft;

smuggling; (including in relation to customs and excise duties and taxes);
tax crimes (related to direct taxes and indirect taxes);
extortion;

forgery,

piracy; and

insider trading and market manipulation.
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“ UNSCR 1617 (Adopted by the Security Council at its 5244th meeting, on 29 July 2005)

Acting under Chapter VI of the Charter of the United Nations,... .

7. Strongly urges all Member States to implement the comprehensive, international standards
embodied in the Financial Action Task Force’s (FATF) Forty Recommendations on Money Laundering and the
FATF Nine Special Recommendations on Terrorist Financing;

45 o « o a )
lygpa wnzsvng, “wmsnsningrnglunstesiusasysiudsiunisweniiu,” wih 27-30.
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3.3.2.1 Federal Crimes and Criminal Procedure
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“ 18 US. Code § 1956 - Laundering of monetary instruments
(@) (1) Whoever, knowing that the property involved in a financial transaction represents the
proceeds of some form of unlawful activity, conducts or attempts to conduct such a financial transaction
which in fact involves the proceeds of specified unlawful activity—
(A) (i) with the intent to promote the carrying on of specified unlawful activity; or
(i)) with intent to engage in conduct constituting a violation of section 7201 or 7206 of
the Internal Revenue Code of 1986; or
(B) knowing that the transaction is designed in whole or in part—
(i) to conceal or disguise the nature, the location, the source, the ownership, or the
control of the proceeds of specified unlawful activity; or
(i) to avoid a transaction reporting requirement under State or Federal law,
shall be sentenced to a fine of not more than $500,000 or twice the value of the property

involved in the transaction, whichever is greater, or imprisonment for not more than twenty years, or both.
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For purposes of this paragraph, a financial transaction shall be considered to be one involving the proceeds
of specified unlawful activity if it is part of a set of parallel or dependent transactions, any one of which
involves the proceeds of specified unlawful activity, and all of which are part of a single plan or
arrangement.

(2) Whoever transports, transmits, or transfers, or attempts to transport, transmit, or transfer a
monetary instrument or funds from a place in the United States to or through a place outside the United
States or to a place in the United States from or through a place outside the United States—

(A) with the intent to promote the carrying on of specified unlawful activity; or
(B) knowing that the monetary instrument or funds involved in the transportation,
transmission, or transfer represent the proceeds of some form of unlawful activity and knowing that such
transportation, transmission, or transfer is designed in whole or in part—
(i) to conceal or disguise the nature, the location, the source, the ownership, or the
control of the proceeds of specified unlawful activity; or
(i) to avoid a transaction reporting requirement under State or Federal law,
shall be sentenced to a fine of not more than $500,000 or twice the value of the monetary
instrument or funds involved in the transportation, transmission, or transfer, whichever is greater, or
imprisonment for not more than twenty years, or both. For the purpose of the offense described in
subparagraph (B), the defendant’s knowledge may be established by proof that a law enforcement officer
represented the matter specified in subparagraph (B) as true, and the defendant’s subsequent statements or
actions indicate that the defendant believed such representations to be true.

(3) Whoever, with the intent—

(A) to promote the carrying on of specified unlawful activity;

(B) to conceal or disguise the nature, location, source, ownership, or control of property
believed to be the proceeds of specified unlawful activity; or

(O) to avoid a transaction reporting requirement under State or Federal law,

conducts or attempts to conduct a financial transaction involving property represented to be

the proceeds of specified unlawful activity, or property used to conduct or facilitate specified unlawful
activity, shall be fined under this title or imprisoned for not more than 20 years, or both. For purposes of this
paragraph and paragraph (2), the term “represented” means any representation made by a law enforcement
officer or by another person at the direction of, or with the approval of, a Federal official authorized to

investigate or prosecute violations of this section.
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* 18 U.S. Code § 1956 - Laundering of monetary instruments
(0) As used in this section—
(7) the term “specified unlawful activity” means—

* (A) any act or activity constituting an offense listed in section 1961 (1) of this title except
an act which is indictable under subchapter Il of chapter 53 of title 31; (section 1961 (1) f® “Aanssuiifin
WY~ (racketeering activity) aungviang RICO)

(B) with respect to a financial transaction occurring in whole or in part in the United
States, an offense against a foreign nation involving—

(i) the manufacture, importation, sale, or distribution of a controlled substance (as such
term is defined for the purposes of the Controlled Substances Act);

(i) murder, kidnapping, robbery, extortion, destruction of property by means of
explosive or fire, or a crime of violence (as defined in section 16);

(iii) fraud, or any scheme or attempt to defraud, by or against a foreign bank (as defined
in paragraph 7 of section 1(b) of the International Banking Act of 1978);

(iv) bribery of a public official, or the misappropriation, theft, or embezzlement of
public funds by or for the benefit of a public official;

(v) smuggling or export control violations involving—

(1) an item controlled on the United States Munitions List established under section 38
of the Arms Export Control Act (22 U.S.C. 2778); or

(I an item controlled under regulations under the Export Administration Regulations
(15 C.F.R. Parts 730-774);

(vi) an offense with respect to which the United States would be obligated by a
multilateral treaty, either to extradite the alleged offender or to submit the case for prosecution, if the
offender were found within the territory of the United States; or

(vii) trafficking in persons, selling or buying of children, sexual exploitation of children,
or transporting, recruiting or harboring a person, including a child, for commercial sex acts;

(Q) any act or acts constituting a continuing criminal enterprise, as that term is defined in
section 408 of the Controlled Substances Act (21 U.S.C. 848);

(D) an offense under section 32 (relating to the destruction of aircraft), section 37 (relating
to violence at international airports), section 115 (relating to influencing, impeding, or retaliating against a
Federal official by threatening or injuring a family member), section 152 (relating to concealment of assets;
false oaths and claims; bribery), section 175c (relating to the variola virus), section 215 (relating to

commissions or gifts for procuring loans), section 351 (relating to congressional or Cabinet officer
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assassination), any of sections 500 through 503 (relating to certain counterfeiting offenses), section 513
(relating to securities of States and private entities), section 541 (relating to goods falsely classified), section
542 (relating to entry of goods by means of false statements), section 545 (relating to smuggling goods into
the United States), section 549 (relating to removing goods from Customs custody), section 554 (relating to
smuggling goods from the United States), section 555 (relating to border tunnels), section 641 (relating to
public money, property, or records), section 656 (relating to theft, embezzlement, or misapplication by bank
officer or employee), section 657 (relating to lending, credit, and insurance institutions), section 658 (relating
to property mortgaged or pledged to farm credit agencies), section 666 (relating to theft or bribery
concerning programs receiving Federal funds), section 793, 794, or 798 (relating to espionage), section 831
(relating to prohibited transactions involving nuclear materials), section 844 (f) or (i) (relating to destruction by
explosives or fire of Government property or property affecting interstate or foreign commerce), section 875
(relating to interstate communications), section 922 (1) (relating to the unlawful importation of firearms),
section 924 (n) (relating to firearms trafficking), section 956 (relating to conspiracy to kill, kidnap, maim, or
injure certain property in a foreign country), section 1005 (relating to fraudulent bank entries), 1006 (relating
to fraudulent Federal credit institution entries), 1007 (relating to Federal Deposit Insurance transactions), 1014
(relating to fraudulent loan or credit applications), section 1030 (relating to computer fraud and abuse), 1032
(relating to concealment of assets from conservator, receiver, or liquidating agent of financial institution),
section 1111 (relating to murder), section 1114 (relating to murder of United States law enforcement
officials), section 1116 (relating to murder of foreign officials, official guests, or internationally protected
persons), section 1201 (relating to kidnaping), section 1203 (relating to hostage taking), section 1361 (relating
to willful injury of Government property), section 1363 (relating to destruction of property within the special
maritime and territorial jurisdiction), section 1708 (theft from the mail), section 1751 (relating to Presidential
assassination), section 2113 or 2114 (relating to bank and postal robbery and theft), section 2252A (relating to
child pornography) where the child pornography contains a visual depiction of an actual minor engaging in
sexually explicit conduct, section 2260 (production of certain child pornography for importation into the
United States), section 2280 (relating to violence against maritime navigation), section 2281 (relating to
violence against maritime fixed platforms), section 2319 (relating to copyright infringement), section 2320
(relating to trafficking in counterfeit goods and services), section 2332 (relating to terrorist acts abroad against
United States nationals), section 2332a (relating to use of weapons of mass destruction), section 2332b
(relating to international terrorist acts transcending national boundaries), section 2332g (relating to missile
systems designed to destroy aircraft), section 2332h (relating to radiological dispersal devices), section 2339A
or 23398 (relating to providing material support to terrorists), section 2339C (relating to financing of terrorism),
or section 2339D (relating to receiving military-type training from a foreign terrorist organization) of this title,
section 46502 of title 49, United States Code, a felony violation of the Chemical Diversion and Trafficking Act
of 1988 (relating to precursor and essential chemicals), section 590 of the Tariff Act of 1930 (19 U.S.C. 1590)
(relating to aviation smuggling), section 422 of the Controlled Substances Act (relating to transportation of
drug paraphernalia), section 38 (c) (relating to criminal violations) of the Arms Export Control Act, section 11

(relating to violations) of the Export Administration Act of 1979, section 206 (relating to penalties) of the
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International Emergency Economic Powers Act, section 16 (relating to offenses and punishment) of the
Trading with the Enemy Act, any felony violation of section 15 of the Food and Nutrition Act of 2008 (relating
to supplemental nutrition assistance program benefits fraud) involving a quantity of benefits having a value
of not less than $5,000, any violation of section 543(a)(1) of the Housing Act of 1949 (relating to equity
skimming), any felony violation of the Foreign Agents Registration Act of 1938, any felony violation of the
Foreign Corrupt Practices Act, or section 92 of the Atomic Energy Act of 1954 (42 US.C. 2122) (relating to
prohibitions governing atomic weapons) environmental crimes

(E) a felony violation of the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.),
the Ocean Dumping Act (33 U.S.C. 1401 et seq.), the Act to Prevent Pollution from Ships (33 U.S.C. 1901 et
seq.), the Safe Drinking Water Act (42 U.S.C. 300f et seq.), or the Resources Conservation and Recovery Act
(42 U.S.C. 6901 et seq.); or

(F) any act or activity constituting an offense involving a Federal health care offense;
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(©) nrsnseiilaiasofiossoaldnigldussw 29 vesUszuaa
ngraneuiansy (The United States Code) laln smv7 186 (1AEariunis
DIeduneliauvUN AN MLTI), 49T 501 (© (Agarunisdnesn
(SUNONYUAYN TWUTI )

(D) n13AnlagiiAeadosiunisdelninigldussw 11 vesUszuaa
NUiIELsansy (The United States Code) ldun nisdalnadeany
nannsneg wiemmAneIIananssaAgIumsnan tnt suld usseituve
Fovre wiaieadodlumalanimiledvenndenyssammsoasianindui
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(E) f775f)5:374"779)76?0&71/755)@02741#25&771/ Currency and Foreign
Transactions Reporting Act

" (F) msnseviilagdemnnsoaslnyldniu the Immigration and
Nationality Act, 11831 274 (Agasunsiinusgesinduludssme

o 2 v o o 54 A @ o =
avsgowuinuaslimine ), 41951 277 (AgIdumIsadvayunie

" iunnufingudnasuvudinefuguiiiingussasdiiolildindmauselevinamsiiu
» section 274 [8 U.S.C. 1324] - BRINGING IN AND HARBORING CERTAIN ALIENS

(a) Criminal Penalties.-

(1)(A) Any person who-

(i) knowing that a person is an alien, brings to or attempts to bring to the United States in any
manner whatsoever such person at a place other than a designated port of entry or place other than as
designated by the Commissioner, regardless of whether such alien has received prior official authorization to
come to, enter, or reside in the United States... .

> section 277 [8 U.S.C. 1327] - AIDING OR ASSISTING CERTAIN ALIENS TO ENTER THE UNITED STATES
Any person who knowingly aids or assists any alien inadmissible under section 212(a)(2) (insofar as
an alien inadmissible under such section has been convicted of an aggravated felony) or 212(a)(3) (other than
subparagraph (E) thereof) to enter the United States, or who connives or conspires with any person or
persons to allow, procure, or permit any such alien to enter the United States, shall be fined under title 18,

United States Code, or imprisoned not more than 10 years, or both.
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* section 278 [8 U.S.C. 1328] - IMPORTATION OF ALIEN FOR IMMORAL PURPOSE

The importation into the United States of any alien for the purpose of prostitution, or for any other
immoral purpose, is hereby forbidden. Whoever shall, directly or indirectly, import, or attempt to import into
the United States any alien for the purpose of prostitution or for any other immoral purpose, or shall hold or
attempt to hold any alien for any such purpose in pursuance of such illegal importation, or shall keep,
maintain, control, support, employ, or harbor in any house or other place, for the purpose of prostitution or
for any other immoral purpose, any alien, in pursuance of such illegal importation, shall be fined under title
18, United States Code, or imprisoned not more than 10 years, or both. The trial and punishment of offenses
under this section may be in any district to or into which such alien is brought in pursuance of importation
by the person or persons accused, or in any district in which a violation of any of the provisions of this
section occurs. In all prosecutions under this section, the testimony of a husband or wife shall be admissible
and competent evidence against each other.

* 18 U.S. Code § 1961 - Definitions

As used in this chapter—

(1) “racketeering activity” means

(A) any act or threat involving murder, kidnapping, gambling, arson, robbery, bribery, extortion,
dealing in obscene matter, or dealing in a controlled substance or listed chemical (as defined in section 102
of the Controlled Substances Act), which is chargeable under State law and punishable by imprisonment for
more than one year;
(B) any act which is indictable under any of the following provisions of title 18, United States

Code: Section 201 (relating to bribery), section 224 (relating to sports bribery), sections 471, 472, and 473
(relating to counterfeiting), section 659 (relating to theft from interstate shipment) if the act indictable under
section 659 is felonious, section 664 (relating to embezzlement from pension and welfare funds), sections
891-894 (relating to extortionate credit transactions), section 1028 (relating to fraud and related activity in
connection with identification documents), section 1029 (relating to fraud and related activity in connection
with access devices), section 1084 (relating to the transmission of gambling information), section 1341
(relating to mail fraud), section 1343 (relating to wire fraud), section 1344 (relating to financial institution
fraud), section 1351 (relating to fraud in foreign labor contracting), section 1425 (relating to the procurement
of citizenship or nationalization unlawfully), section 1426 (relating to the reproduction of naturalization or
citizenship papers), section 1427 (relating to the sale of naturalization or citizenship papers), sections 1461-

1465 (relating to obscene matter), section 1503 (relating to obstruction of justice), section 1510 (relating to
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obstruction of criminal investigations), section 1511 (relating to the obstruction of State or local law
enforcement), section 1512 (relating to tampering with a witness, victim, or an informant), section 1513
(relating to retaliating against a witness, victim, or an informant), section 1542 (relating to false statement in
application and use of passport), section 1543 (relating to forgery or false use of passport), section 1544
(relating to misuse of passport), section 1546 (relating to fraud and misuse of visas, permits, and other
documents), sections 1581-1592 (relating to peonage, slavery, and trafficking in persons), section 1951
(relating to interference with commerce, robbery, or extortion), section 1952 (relating to racketeering), section
1953 (relating to interstate transportation of wagering paraphernalia), section 1954 (relating to unlawful
welfare fund payments), section 1955 (relating to the prohibition of illegal gambling businesses), section 1956
(relating to the laundering of monetary instruments), section 1957 (relating to engaging in monetary
transactions in property derived from specified unlawful activity), section 1958 (relating to use of interstate
commerce facilities in the commission of murder-for-hire), section 1960 (relating to illegal money
transmitters), sections 2251, 2251A, 2252, and 2260 (relating to sexual exploitation of children), sections 2312
and 2313 (relating to interstate transportation of stolen motor vehicles), sections 2314 and 2315 (relating to
interstate transportation of stolen property), section 2318 (relating to trafficking in counterfeit labels for
phonorecords, computer programs or computer program documentation or packaging and copies of motion
pictures or other audiovisual works), section 2319 (relating to criminal infringement of a copyright), section
2319A (relating to unauthorized fixation of and trafficking in sound recordings and music videos of live
musical performances), section 2320 (relating to trafficking in goods or services bearing counterfeit marks),
section 2321 (relating to trafficking in certain motor vehicles or motor vehicle parts), sections 2341-2346
(relating to trafficking in contraband cigarettes), sections 2421-24 (relating to white slave traffic), sections
175-178 (relating to biological weapons), sections 229-229F (relating to chemical weapons), section 831
(relating to nuclear materials),

(O) any act which is indictable under title 29, United States Code, section 186 (dealing with
restrictions on payments and loans to labor organizations) or section 501(c) (relating to embezzlement from
union funds),

(D) any offense involving fraud connected with a case under title 11 (except a case under section
157 of this title), fraud in the sale of securities, or the felonious manufacture, importation, receiving,
concealment, buying, selling, or otherwise dealing in a controlled substance or listed chemical (as defined in
section 102 of the Controlled Substances Act), punishable under any law of the United States,

(E) any act which is indictable under the Currency and Foreign Transactions Reporting Act,

* (F) any act which is indictable under the Immigration and Nationality Act, section 274 (relating
tobringing in and harboring certain aliens), section 277 (relating to aiding or assisting certain aliens to enter
the United States), or section 278 (relating to importation of alien for immoral purpose) if the actindictable
under such section of such Act was committed for the purpose of financial gain, or

(G) any act that is indictable under any provision listed in section 2332b(g)(5)(B) [federal crimes of

terrorism];
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"' 18 US. Code § 1961 - Definitions

As used in this chapter—

(5) “pattern of racketeering activity” requires at least two acts of racketeering activity, one of which
occurred after the effective date of this chapter and the last of which occurred within ten years (excluding
any period of imprisonment) after the commission of a prior act of racketeering activity;,

18 US. Code § 1962 - Prohibited activities

(a) It shall be unlawful for any person who has received any income derived, directly or indirectly,
from a pattern of racketeering activity or through collection of an unlawful debt in which such person has
participated as a principal within the meaning of section 2, title 18, United States Code, to use or invest,
directly or indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest
in, or the establishment or operation of, any enterprise which is engaged in, or the activities of which affect,
interstate or foreign commerce... .

(b) It shall be unlawful for any person through a pattern of racketeering activity or through
collection of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any
enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce.

() It shall be unlawful for any person employed by or associated with any enterprise engaged in, or

the activities of which affect, interstate or foreign commerce,... .
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(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection (a),
(b), or (c) of this section.
18 US. Code § 1956 - Laundering of monetary instruments
(c) As used in this section—
(7) the term “specified unlawful activity” means—
(A) any act or activity constituting an offense listed in section 1961 (1) of this title except
an act which is indictable under subchapter Il of chapter 53 of title 31;
“ 18 US. Code § 1961 - Definitions
As used in this chapter—
(1) “racketeering activity” means
(F) any act which is indictable under the Immigration and Nationality Act, section 274 (relating
tobringing in and harboring certain aliens), section 277 (relating to aiding or assisting certain aliens to enter
the United States), or section 278 (relating to importation of alien for immoral purpose) if the actindictable

under such section of such Act was committed for the purpose of financial gain, or... .
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3.3.2.5 Continuing Criminal Enterprise Act (CCE)61
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21 US. Code § 848 - Continuing criminal enterprise
(a) Penalties; forfeitures
Any person who engages in a continuing criminal enterprise shall be sentenced to a term of
imprisonment which may not be less than 20 years and which may be up to life imprisonment, to a fine not
to exceed the greater of that authorized in accordance with the provisions of title 18 or $2,000,000 if the
defendant is an individual or $5,000,000 if the defendant is other than an individual,... .
(b) Life imprisonment for engaging in continuing criminal enterprise
Any person who engages in a continuing criminal enterprise shall be imprisoned for life and fined in
accordance with subsection (a) of this section, if—
(1) such person is the principal administrator, organizer, or leader of the enterprise or is one of
several such principal administrators, organizers, or leaders; and
(2) (A) the violation referred to in subsection (c)(1) of this section involved at least 300 times the

quantity of a substance described in subsection 841(b)(1)(B) of this title, or
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(B) the enterprise, or any other enterprise in which the defendant was the principal or one of
several principal administrators, organizers, or leaders, received $10 million dollars in gross receipts during
any twelve-month period of its existence for the manufacture, importation, or distribution of a substance
described in section 841 (b)(1)(B) of this title.
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18 U.S. Code § 1956 - Laundering of monetary instruments
(c) As used in this section—
(7) the term “specified unlawful activity” means—
(A) any act or activity constituting an offense listed in section 1961 (1) of this title except
an act which is indictable under subchapter Il of chapter 53 of title 31;
18 US. Code § 1961 - Definitions
As used in this chapter—
(1) “racketeering activity” means
(F) any act which is indictable under the Immigration and Nationality Act, section 274 (relating to
bringing in and harboring certain aliens), section 277 (relating to aiding or assisting certain aliens to enter the
United States), or section 278 (relating to importation of alien for immoral purpose) if the act indictable

under such section of such Act was committed for the purpose of financial gain, or... .
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3.3.3.1 the Danish Act on Measures to Prevent Money Laundering

and Financing of Terrorism 2013

Uszimaauaninldinnseenngrunefiisadestunistiosfusasusulsa
A1SNeNEU 138771 the Danish Act on Measures to Prevent Money Laundering and
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4 (1) m§67

! Danish Act on Measures to Prevent Money Laundering and Financing of Terrorism 2013
4.-(1) For the purposes of this Act "money laundering" shall mean,
1) unlawfully to accept or acquire for oneself or others a share in profits, which are obtained by
a punishable violation of the law,
2) unlawfully to conceal, keep, transport, assist in disposal or in a similar manner subsequently
serve to ensure, for the benefit of another person, the profits of a punishable violation of the law, or

3) attempting or participating in such actions.
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* International Monetary Fund, "Denmark: Detailed Assessment of Anti-Money Laundering and

Combating the Financing of Terrorism," IME Country Report 07/2 (2007): 43-44.

* predicate Offences Denmark has adopted an all crimes approach by making its ML statute

applicable in the case of any punishable violation of law. There are no limitations on the term “punishable
violation of law.” Profits from any violation, whether that be a violation of a Criminal Code provision or a
violation of a provision in other legislation that sets forth a punishment however minor, come within the
ambit of section 290 (1). Denmark has offences (set forth in the Criminal Code and other acts) that relate to
each of the designated categories of offences, and accordingly they may serve as predicate offences to the

ML offence. For most of the offences, there is a range of offences:
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- Participation in an organized criminal group and racketeering: See “Question 6” below.
Racketeering is covered by Sections 285-287, cf. Section 281, of the Criminal Code.

- Terrorism, including terrorist financing: Sections 114-114 e of the Criminal Code.

* - Trafficking in human beings and migrant smuggling: Trafficking in human beings is covered by
Section 262 a of the Criminal Code. Migrant smuggling is covered by Section 59 (7) of the Act no. 826 of 24
August 2005 (consolidation) on Aliens; under particularly aggravating circumstances, for the purpose of profits,
by Section 125a of the Criminal Code.

- Sexual exploitation, including sexual exploitation of children: Chapter 24 of the Criminal Code.

- IUWicit trafficking in narcotic drugs and psychotropic substances: Order of 31 August 1993 on
Euphorant Substances (as amended); under particularly ageravating circumstances, Section 191 of the
Criminal Code.

- IUicit arms trafficking: Act no. 918 of 10 September 2004 (consolidation (as amended)) on Weapons
and Explosives; for weapons and explosives that are particularly dangerous and capable of causing serious
damage,

- illicit arms trafficking is covered by Section 192a of the Criminal Code.

- IUicit trafficking in stolen and other goods: Section 290 of the Criminal Code.

- Corruption and bribery: Active bribery, Section 122 of the Criminal Code, passive bribery, Section
144 and bribery in private affairs by Section 299, no. 2; bribery in arbitration, Section 304a of the Criminal
Code.

- Fraud: Sections 285-287, cf. Section 279 of the Criminal Code, and cf. Section 279 for computer
fraud.

- Counterfeiting currency: Chapter 18 of the Criminal Code.

- Counterfeiting and piracy of products: Cultural products, Act no. 725 of 7 June 2005 (consolidation
(as amended)) on Copyrights; under particularly aggravating circumstances by Section 299 b of the Criminal
Code. Non-cultural products, Act no. 1136 of 16 November 2004 (consolidation (as amended)) on Patents,
Act no. 782 of 30 August 2001 (consolidation (as amended)) on Trade Marks, Act no. 1259 of 20 December
2000 (as amended) on Designs, Act no. 367 of 9 June 1998 (consolidation (as amended)) on Utility Models
and Act no. 778 of 9 December 1987 (as amended) on the Rights on Topographies of a Semi-conductor
Product.

- Environmental crime: Several (about 200) laws and orders on environmental issues. Under
ageravating circumstances by Section 196 of the Criminal Code.

- Murder, grievous bodily injury: Murder Section 237 and grievous bodily injury by Sections 245 and
246 of the Criminal Code.

- Kidnapping, illegal restraint and hostage-taking: Section 261 of the Criminal Code.

- Robbery or theft: Robbery (Section 288 of the criminal Code); theft (Sections 285-287, cf. Section
276 of the Criminal Code).

- Smuggling: Act no. 867 of 13 September 2005 (consolidation) on Customs; under particularly

aggravating circumstances, Section 289 a of the Criminal Code.
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- Extortion: Sections 285-287, cf. Section 281, of the Criminal Code.

- Forgery: Sections 172, cf. Section 171, of the Criminal Code.

- Piracy: Section 183 a of the Criminal Code and references in Counterfeiting and piracy of products.

- Insider trading and market manipulation: Act no. 843 of 7 September 2005 (consolidation (as
amended)) on Securities Trading etc.

" Aliens (Consolidation) Act section 59 (7)

Any person is liable to a fine or imprisonment for up to 2 years, if he: -

(i) intentionally assists an alien in unlawfully entering or transiting Denmark;

(i) intentionally assists an alien in unlawfully staying in Denmark;

(iii) intentionally assists an alien in entering Denmark for the purpose of entering another country
unlawfully from Denmark;

(iv) intentionally assists an alien in unlawfully entering or unlawfully transiting another country;

(v) for the purpose of financial gain assists an alien in staying unlawfully in another country; or

(vi) by making shelter or means of transport available to an alien, intentionally assists the alien in
working in Denmark without the requisite permit.

' ..Migrant smuggling is covered by Section 59 (7) of the Act no. 826 of 24 August 2005
(consolidation) on Aliens; under particularly aggravating circumstances, for the purpose of profits, by

Section125a of the Criminal Code.
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” Immigration Ordinance Section 37D - Arranging passage to Hong Kong of unauthorized entrants
(1) Subject to subsection (2), any person who, on his own behalf or on behalf of any other person,
whether or not such other person is in Hong Kong-
(a) arranges or assists the passage to, or within, Hong Kong;
(b) offers to arrange or assist the passage to, or within, Hong Kong; or
(c) does or offers to do an act preparatory to or for the purpose of arranging or assisting the
passage to, or within, Hong Kong,
of a person who is, or of a conveyance which carries, an unauthorized entrant, commits an
offence and is liable-
() on conviction on indictment to a fine of $5000000 and to imprisonment for 14 years;
(Amended 82 of 1993 s. 8)
(i) on summary conviction to a fine of $350000 and to imprisonment for 3 years.
(Amended L.N. 25 of1996)
" Schedule Number 1 : OFFENCES RELEVANT TO DEFINITIONS OF "ORGANIZED CRIME" AND
"SPECIFIED OFFENCE"

Common law offences

1. murder

2. kidnapping

3. false imprisonment

4. conspiracy to pervert the course of justice

Statutory offences

5. Import and Export Ordinance (Cap 60)
section 6A import of certain prohibited articles
section 6C export of certain prohibited articles
section 6D(1) and (2) carriage, etc. of prescribed articles in Hong Kong waters
section 6E importing or exporting unmanifested cargo
section 18 import or export of strategic commodities

6. Immigration Ordinance (Cap 115)

* section 37D(1) arranging passage to Hong Kong of unauthorized entrants
section 38(4) carrying an illegal immigrant
section 42(1) and (2) false statements, forgery of documents and use and possession of forged
documents

7. Dangerous Drugs Ordinance (Cap 134)
section 4(1) trafficking in dangerous drugs
section 4A(1) trafficking in purported dangerous drugs

section 6(1) manufacturing a dangerous drug
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8. Gambling Ordinance (Cap 148)

section 5 operating, managing or controlling gambling establishment

section 7(1) bookmaking

9. Societies Ordinance (Cap 151)

section

19 penalties on an office-bearer, etc. of an unlawful society

section 21 allowing a meeting of an unlawful society to be held on premises

section 22 inciting etc., a person to become a member of an unlawful society

10. Money Lenders Ordinance (Cap 163)

section 24(1) lending money at an excessive interest rate

11. Crimes Ordinance (Cap 200)

section 24 threatening a person with intent

section 25 assaulting with intent to cause certain acts to be done or omitted

section 53 causing explosion likely to endanger life or property

section 54 attempt to cause explosion, or making or keeping explosive with intent to endanger

life or property

section 55 making or possession of explosive

section 60 destroying or damaging property

section 61 threats to destroy or damage property

section 71 forgery

section 75(1) possessing a false instrument with intent

section 98(1) counterfeiting notes and coins with intent

section
section
section
section
section
section
section
section
section
section

section

100(1) custody or control of counterfeit notes and coins with intent

105 importation and exportation of counterfeit notes and coins

118 rape

119 procurement of person by threats

120 procurement of person by false pretences

129 trafficking to or from Hong Kong in persons

130 control over person for purpose of unlawful sexual act or prostitution
131 causing prostitution of person

134 detention of person for unlawful sexual act or in vice establishment
137 living on earnings of prostitution

139 keeping a vice establishment

12. Theft Ordinance (Cap 210)

section 9 theft

section
section
section

section

10 robbery

11(1) burglary

16A fraud (Added 45 of 1999 s. 6)
17 obtaining property by deception
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WUAMURAMINUEIUANY A1 “AIURANTZY (91T1NTIUTI8UIN)” (specified offence)

FEBARISEI T auNfYUNY Organised and Serious Crime Ordinance 1995 Section 2 (1)

section 18 obtaining a pecuniary advantage by deception
section 18D procuring false entry in certain records
section 19 false accounting
section 23(1) and (4) blackmail
section 24(1) handling stolen goods
13. Offences against the Person Ordinance (Cap 212)
section 17 shooting or attempting to shoot, or wounding or striking with intent to do grievous
bodily harm
14. Firearms and Ammunition Ordinance (Cap 238)
section 13 possession of arms or ammunition without licence
section 14 dealing in arms or ammunition without a licence
14A. Trade Descriptions Ordinance (Cap 362)
section 9(1) and (2) offences in respect of infringement of trade mark rights
section 12 import or export of goods bearing forged trade mark
section 22 being accessory to certain offences committed outside HongKong (Added L.N. 11 of
2000)
15. Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405)
section 25(1) dealing with property known or believed to represent proceeds of drug trafficking
(Replaced 26 of 2002 s. 3)
16. Organized and Serious Crimes Ordinance (Cap 455)
section 25(1) dealing with property known or believed to represent proceeds of indictable
offence (Replaced 26 of 2002 s. 3)
17. Weapons of Mass Destruction (Control of Provision of Services) Ordinance (Cap 526)
section 4 providing services that assist the development, production, acquisition or stockpiling of
weapons of mass destruction (Added 90 of 1997 s. 15)
18. Copyright Ordinance (Cap 528)
section 118(1), (4) and (8) offences relating to making or dealing with infringing copies
section 120(1), (2), (3) and (4) offences relating to making infringing copies outside HongKong
(Added L.N. 11 of 2000)
19. Chemical Weapons (Convention) Ordinance (Cap 578)
section 5 prohibition against using, developing or producing, acquiring, stockpiling, retaining,
participating in the transfer of, engaging in military preparations, or in preparations of a military nature,
intending to use, chemical weapons, or assisting, encouraging or inducing anyone to engage in any activity
prohibited by the Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction, signed at Paris on 13 January 1993 (Added 26 of 2003 s. 44)

® Organised and Serious Crime Ordinance 1995 Section: 2 - Interpretation
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“RanssuiRangvane” (racketeering activity) munguang RICO dnnaanile

(1) In this Ordinance, unless the context otherwise requires- ...
"specified offence" (?EI’Eﬁ E"JQ:E‘/FJ') means-
* (a) any of the offences specified in Schedule 1 or Schedule 2;
(b) conspiracy to commit any of those offences;
(€) inciting another to commit any of those offences;
(d) attempting to commit any of those offences;

(e) aiding, abetting, counselling or procuring the commission of any of those offences. ...
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A.A. 2000 (Protocol against the Smuggling of Migrants by Land, Sea and Air 2000) G
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v

wazunugLily Tneneunthdiivsemangniudydaives FATF $1uiu 12 Useina baun

> UNSCR 1617 (Adopted by the Security Council at its 5244th meeting, on 29 July 2005)

Acting under Chapter VIl of the Charter of the United Nations,... .

7. Strongly urges all Member States to implement the comprehensive, international standards
embodied in the Financial Action Task Force’s (FATF) Forty Recommendations on Money Laundering and the

FATF Nine Special Recommendations on Terrorist Financing;
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ANz U9UI89U U.S. Immigration and Customs Enforcement (ICE) 1ngt3ulasanis

dlotuil 23 fguieu A.a. 2014 In1ssaudledudnuaneniisnuueziionaadasidudiu

o U.S. Immigration and Customs Enforcement (ICE), "Project Stamp," [Online] Accessed: 9 October

2014. Available from: www.ice.gov/stamp/#(5
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Customs Enforcement (ICE), Homeland Security Investigations (HSI) wag U.S. Customs
and Border Protection (CBP) laeil U.S. Immigration and Customs Enforcement (ICE)
< 1 [
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% Guillermo Contreras, "Federal Border Surge Nets Nearly 700 Arrests, $600k," [Online] Accessed: 5
October 2014. Available from: www.mysanantonio.com/news/us-world/border-mexico/article/Federal-
border-surge-nets-nearly-700-arrests-5639081.php

*us. Immigration and Customs Enforcement (ICE), "San Diego-Area Ranch Owner Convicted in
Alien Smuggling Scheme," [Online] Accessed: 2 March 2015. Available from: www.ice.gov/news/releases/san-

diego-area-ranch-owner-convicted-alien-smuggling-scheme
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* Foufuaiu

* “Countries should establish a FIU that serves as a national centre for the receiving (and, as
permitted, requesting), analysis and dissemination of STR and other information regarding potential money
laundering or terrorist financing. The FIU should have access, directly or indirectly, on a timely basis to the
financial, administrative and law enforcement information that it requires to properly undertake its functions,

including the analysis of STR.”
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* “Countries should ensure that designated law enforcement authorities have responsibility for
money laundering and terrorist financing investigations. Countries are encouraged to support and develop, as
far as pOSSible, special investigative techniques suitable for the investigation of money laundering, such as
controlled delivery, undercover operations and other relevant techniques. Countries are also encouraged to
use other effective mechanisms such as the use of permanent or temporary groups specialised in asset

investigation, and co-operative investigations with appropriate competent authorities in other countries.”
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AANUIN N

United Nations Convention against

Transnational Organized Crime

Article 1. Statement of purpose

The purpose of this Convention is to promote cooperation to prevent and

combat transnational organized crime more effectively.

Article 2. Use of terms

For the purposes of this Convention:

(@) “Organized criminal group” shall mean a structured group of three or
more persons, existing for a period of time and acting in concert with the aim of
committing one or more serious crimes or offences established in accordance with
this Convention, in order to obtain, directly or indirectly, a financial or other material

benefit;

(b) “Serious crime” shall mean conduct constituting an offence punishable by
a maximum deprivation of liberty of at least four years or a more serious penalty;

(c) “Structured group” shall mean a group that is not randomly formed for
the immediate commission of an offence and that does not need to have formally
defined roles for its members, continuity of its membership or a developed structure;

(d) “Property” shall mean assets of every kind, whether corporeal or
incorporeal, movable or immovable, tangible or intangible, and legal documents or
instruments evidencing title to, or interest in, such assets;

(e) “Proceeds of crime” shall mean any property derived from or obtained,
directly or indirectly, through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the transfer,

conversion, disposition or movement of property or temporarily assuming custody or
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control of property on the basis of an order issued by a court or other competent

authority;

(g) “Confiscation”, which includes forfeiture where applicable, shall mean the
permanent deprivation of property by order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of which proceeds
have been generated that may become the subject of an offence as defined in
article 6 of this Convention;

(i) “Controlled delivery” shall mean the technique of allowing illicit or
suspect consignments to pass out of, through or into the territory of one or more
States, with the knowledge and under the supervision of their competent authorities,
with a view to the investigation of an offence and the identification of persons
involved in the commission of the offence;

(j) “Regional economic integration organization” shall mean an organization
constituted by sovereign States of a given region, to which its member States have
transferred competence in respect of matters governed by this Convention and
which has been duly authorized, in accordance with its internal procedures, to sign,
ratify, accept, approve or accede to it; references to “States Parties” under this

Convention shall apply to such organizations within the limits of their competence.

Article 3. Scope of application

1. This Convention shall apply, except as otherwise stated herein, to the

prevention, investigation and prosecution of:

(a) The offences established in accordance with articles 5, 6, 8 and 23 of this

Convention; and

(b) Serious crime as defined in article 2 of this Convention; where the offence

is transnational in nature and involves an organized criminal group.

2. For the purpose of paragraph 1 of this article, an offence is transnational in

nature if:

(a) It is committed in more than one State;
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(b) It is committed in one State but a substantial part of its preparation,
planning, direction or control takes place in another State;

(o) It is committed in one State but involves an organized criminal group that
engages in criminal activities in more than one State; or

(d) It is committed in one State but has substantial effects in another State.

Article 4. Protection of sovereignty

1. States Parties shall carry out their obligations under this Conventionin a
manner consistent with the principles of sovereign equality and territorial integrity of
States and that of non-intervention in the domestic affairs of other States.

2. Nothing in this Convention entitles a State Party to undertake in the territory
of another State the exercise of jurisdiction and performance of functions that are

reserved exclusively for the authorities of that other State by its domestic law.

Article 5. Criminalization of participation in an
organized criminal group
1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:
(a) Either or both of the following as criminal offences distinct from those
involving the attempt or completion of the criminal activity:
(i) Agreeing with one or more other persons to commit a serious crime for
a purpose relating directly or indirectly to the obtaining of a financial or other
material benefit and, where required by domestic law, involving an act undertaken
by one of the participants in furtherance of the agreement or involving an organized
criminal group;
(i) Conduct by a person who, with knowledge of either the aim and
general criminal activity of an organized criminal group or its intention to commit the
crimes in question, takes an active part in:

a. Criminal activities of the organized criminal group;
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b. Other activities of the organized criminal group in the knowledge
that his or her participation will contribute to the achievement of the above-
described criminal aim;

(b) Organizing, directing, aiding, abetting, facilitating or counselling the
commission of serious crime involving an organized criminal group.
2. The knowledge, intent, aim, purpose or agreement referred to in paragraph 1

of this article may be inferred from objective factual circumstances.

3. States Parties whose domestic law requires involvement of an organized
criminal group for purposes of the offences established in accordance with paragraph
1 (@) (i) of this article shall ensure that their domestic law covers all serious crimes
involving organized criminal groups. Such States Parties, as well as States Parties
whose domestic law requires an act in furtherance of the agreement for purposes of
the offences established in accordance with paragraph 1 (a) (i) of this article, shall so
inform the Secretary-General of the United Nations at the time of their signature or
of deposit of their instrument of ratification, acceptance or approval of or accession

to this Convention.

Article 6. Criminalization of the laundering of proceeds of crime

1. Each State Party shall adopt, in accordance with fundamental principles of
its domestic law, such legislative and other measures as may be necessary to

establish as criminal offences, when committed intentionally:

(@) (i) The conversion or transfer of property, knowing that such property is
the proceeds of crime, for the purpose of concealing or disguising the illicit origin of
the property or of helping any person who is involved in the commission of the
predicate offence to evade the legal consequences of his or her action;

(i) The concealment or disguise of the true nature, source, location,
disposition, movement or ownership of or rights with respect to property, knowing

that such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:
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() The acquisition, possession or use of property, knowing, at the time of
receipt, that such property is the proceeds of crime;

(i) Participation in, association with or conspiracy to commit, attempts to
commit and aiding, abetting, facilitating and counselling the commission of any of

the offences established in accordance with this article.
2. For purposes of implementing or applying paragraph 1 of this article:

(a) Each State Party shall seek to apply paragraph 1 of this article to the
widest range of predicate offences;

(b) Each State Party shall include as predicate offences all serious crime as
defined in article 2 of this Convention and the offences established in accordance
with articles 5, 8 and 23 of this Convention. In the case of States Parties whose
legislation sets out a list of specific predicate offences, they shall, at a minimum,
include in such list a comprehensive range of offences associated with organized
criminal groups;

(c) For the purposes of subparagraph (b), predicate offences shall include
offences committed both within and outside the jurisdiction of the State Party in
question. However, offences committed outside the jurisdiction of a State Party shall
constitute predicate offences only when the relevant conduct is a criminal offence
under the domestic law of the State where it is committed and would be a criminal
offence under the domestic law of the State Party implementing or applying this
article had it been committed there;

(d) Each State Party shall furnish copies of its laws that give effect to this
article and of any subsequent changes to such laws or a description thereof to the
Secretary-General of the United Nations;

(e) If required by fundamental principles of the domestic law of a State Party,
it may be provided that the offences set forth in paragraph 1 of this article do not

apply to the persons who committed the predicate offence;
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(f) Knowledge, intent or purpose required as an element of an offence set
forth in paragraph 1 of this article may be inferred from objective factual

circumstances.

Article 7. Measures to combat money-laundering
1. Each State Party:

(@) Shall institute a comprehensive domestic regulatory and supervisory
regime for banks and non-bank financial institutions and, where appropriate, other
bodies particularly susceptible to money-laundering, within its competence, in order
to deter and detect all forms of money-laundering, which regime shall emphasize
requirements for customer identification, record-keeping and the reporting of
suspicious transactions;

(b) Shall, without prejudice to articles 18 and 27 of this Convention, ensure
that administrative, regulatory, law enforcement and other authorities dedicated to
combating money-laundering (including, where appropriate under domestic law,
judicial authorities) have the ability to cooperate and exchange information at the
national and international levels within the conditions prescribed by its domestic law
and, to that end, shall consider the establishment of a financial intelligence unit to
serve as a national centre for the collection, analysis and dissemination of
information regarding potential money laundering.

2. States Parties shall consider implementing feasible measures to detect and
monitor the movement of cash and appropriate negotiable instruments across their
borders, subject to safeguards to ensure proper use of information and without
impeding in any way the movement of legitimate capital. Such measures may
include a requirement that individuals and businesses report the cross-border
transfer of substantial quantities of cash and appropriate negotiable instruments.

3. In establishing a domestic regulatory and supervisory regime under the

terms of this article, and without prejudice to any other article of this Convention,
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States Parties are called upon to use as a guideline the relevant initiatives of

regional, interregional and multilateral organizations against money-laundering.

4. States Parties shall endeavour to develop and promote global, regional,
subregional and bilateral cooperation among judicial, law enforcement and financial

regulatory authorities in order to combat money-laundering.

Article 8. Criminalization of corruption

1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally:

(@) The promise, offering or giving to a public official, directly or indirectly, of
an undue advantage, for the official himself or herself or another person or entity, in
order that the official act or refrain from acting in the exercise of his or her official
duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of
an undue advantage, for the official himself or herself or another person or entity, in
order that the official act or refrain from acting in the exercise of his or her official

duties.

2. Each State Party shall consider adopting such legislative and other
measures as may be necessary to establish as criminal offences conduct referred to
in paragraph 1 of this article involving a foreign public official or international civil
servant. Likewise, each State Party shall consider establishing as criminal offences

other forms of corruption.

3. Each State Party shall also adopt such measures as may be necessary to
establish as a criminal offence participation as an accomplice in an offence

established in accordance with this article.

4. For the purposes of paragraph 1 of this article and article 9 of this
Convention, “public official” shall mean a public official or a person who provides a
public service as defined in the domestic law and as applied in the criminal law of

the State Party in which the person in question performs that function.
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Article 9. Measures against corruption

1. In addition to the measures set forth in article 8 of this Convention, each
State Party shall, to the extent appropriate and consistent with its legal system,
adopt legislative, administrative or other effective measures to promote integrity and
to prevent, detect and punish the corruption of public officials.

2. Each State Party shall take measures to ensure effective action by its
authorities in the prevention, detection and punishment of the corruption of public
officials, including providing such authorities with adequate independence to deter

the exertion of inappropriate influence on their actions.

Article 10. Liability of legal persons

1. Each State Party shall adopt such measures as may be necessary,
consistent with its legal principles, to establish the liability of legal persons for
participation in serious crimes involving an organized criminal group and for the
offences established in accordance with articles 5, 6, 8 and 23 of this Convention.

2. Subject to the legal principles of the State Party, the liability of legal
persons may be criminal, civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of the
natural persons who have committed the offences.

4. Each State Party shall, in particular, ensure that legal persons held liable in

accordance with this article are subject to effective, proportionate and dissuasive

criminal or non-criminal sanctions, including monetary sanctions.

Article 11. Prosecution, adjudication and sanctions
1. Each State Party shall make the commission of an offence established in
accordance with articles 5, 6, 8 and 23 of this Convention liable to sanctions that
take into account the gravity of that offence.

2. Each State Party shall endeavour to ensure that any discretionary legal

powers under its domestic law relating to the prosecution of persons for offences
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covered by this Convention are exercised to maximize the effectiveness of law
enforcement measures in respect of those offences and with due regard to the need

to deter the commission of such offences.

3. In the case of offences established in accordance with articles 5, 6, 8 and
23 of this Convention, each State Party shall take appropriate measures, in
accordance with its domestic law and with due regard to the rights of the defence,
to seek to ensure that conditions imposed in connection with decisions on release
pending trial or appeal take into consideration the need to ensure the presence of

the defendant at subsequent criminal proceedings.

4. Each State Party shall ensure that its courts or other competent authorities
bear in mind the grave nature of the offences covered by this Convention when
considering the eventuality of early release or parole of persons convicted of such

offences.

5. Each State Party shall, where appropriate, establish under its domestic law
a long statute of limitations period in which to commence proceedings for any
offence covered by this Convention and a longer period where the alleged offender
has evaded the administration of justice.

6. Nothing contained in this Convention shall affect the principle that the
description of the offences established in accordance with this Convention and of
the applicable legal defences or other legal principles controlling the lawfulness of
conduct is reserved to the domestic law of a State Party and that such offences shall

be prosecuted and punished in accordance with that law.

Article 12. Confiscation and seizure
1. States Parties shall adopt, to the greatest extent possible within their
domestic legal systems, such measures as may be necessary to enable confiscation of:
(a) Proceeds of crime derived from offences covered by this Convention or

property the value of which corresponds to that of such proceeds;
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(b) Property, equipment or other instrumentalities used in or destined for use

in offences covered by this Convention.

2. States Parties shall adopt such measures as may be necessary to enable
the identification, tracing, freezing or seizure of any item referred to in paragraph 1 of
this article for the purpose of eventual confiscation.

3. If proceeds of crime have been transformed or converted, in part or in full,
into other property, such property shall be liable to the measures referred to in this

article instead of the proceeds.

4. If proceeds of crime have been intermingled with property acquired from
legitimate sources, such property shall, without prejudice to any powers relating to
freezing or seizure, be liable to confiscation up to the assessed value of the

intermingled proceeds.

5. Income or other benefits derived from proceeds of crime, from property
into which proceeds of crime have been transformed or converted or from property
with which proceeds of crime have been intermingled shall also be liable to the
measures referred to in this article, in the same manner and to the same extent as
proceeds of crime.

6. For the purposes of this article and article 13 of this Convention, each
State Party shall empower its courts or other competent authorities to order that
bank, financial or commercial records be made available or be seized. States Parties
shall not decline to act under the provisions of this paragraph on the ground of bank
secrecy.

7. States Parties may consider the possibility of requiring that an offender
demonstrate the lawful origin of alleged proceeds of crime or other property liable
to confiscation, to the extent that such a requirement is consistent with the
principles of their domestic law and with the nature of the judicial and other
proceedings.

8. The provisions of this article shall not be construed to prejudice the rights

of bona fide third parties.
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9. Nothing contained in this article shall affect the principle that the measures
to which it refers shall be defined and implemented in accordance with and subject

to the provisions of the domestic law of a State Party.

Article 13. International cooperation for purposes of confiscation

1. A State Party that has received a request from another State Party having
jurisdiction over an offence covered by this Convention for confiscation of proceeds
of crime, property, equipment or other instrumentalities referred to in article 12,
paragraph 1, of this Convention situated in its territory shall, to the greatest extent

possible within its domestic legal system:

(@) Submit the request to its competent authorities for the purpose of

obtaining an order of confiscation and, if such an order is granted, give effect to it; or

(b) Submit to its competent authorities, with a view to giving effect to it to
the extent requested, an order of confiscation issued by a court in the territory of
the requesting State Party in accordance with article 12, paragraph 1, of this
Convention insofar as it relates to proceeds of crime, property, equipment or other
instrumentalities referred to in article 12, paragraph 1, situated in the territory of the

requested State Party.

2. Following a request made by another State Party having jurisdiction over
an offence covered by this Convention, the requested State Party shall take
measures to identify, trace and freeze or seize proceeds of crime, property,
equipment or other instrumentalities referred to in article 12, paragraph 1, of this
Convention for the purpose of eventual confiscation to be ordered either by the
requesting State Party or, pursuant to a request under paragraph 1 of this article, by

the requested State Party.
3. The provisions of article 18 of this Convention are applicable, mutatis
mutandis, to this article. In addition to the information specified in article 18,

paragraph 15, requests made pursuant to this article shall contain:
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(@) In the case of a request pertaining to paragraph 1 (a) of this article,
a description of the property to be confiscated and a statement of the facts relied
upon by the requesting State Party sufficient to enable the requested State Party to
seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article,
a legally admissible copy of an order of confiscation upon which the request is based
issued by the requesting State Party, a statement of the facts and information as to

the extent to which execution of the order is requested,;

(0 In the case of a request pertaining to paragraph 2 of this article,
a statement of the facts relied upon by the requesting State Party and a description

of the actions requested.

4. The decisions or actions provided for in paragraphs 1 and 2 of this article
shall be taken by the requested State Party in accordance with and subject to the
provisions of its domestic law and its procedural rules or any bilateral or multilateral
treaty, agreement or arrangement to which it may be bound in relation to the

requesting State Party.

5. Each State Party shall furnish copies of its laws and regulations that give
effect to this article and of any subsequent changes to such laws and regulations or
a description thereof to the Secretary-General of the United Nations.

6. If a State Party elects to make the taking of the measures referred to in
paragraphs 1 and 2 of this article conditional on the existence of a relevant treaty,
that State Party shall consider this Convention the necessary and sufficient treaty

basis.

7. Cooperation under this article may be refused by a State Party if the
offence to which the request relates is not an offence covered by this Convention.

8. The provisions of this article shall not be construed to prejudice the rights

of bona fide third parties.
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9. States Parties shall consider concluding bilateral or multilateral treaties,
agreements or arrangements to enhance the effectiveness of international

cooperation undertaken pursuant to this article.

Article 14. Disposal of confiscated proceeds of crime or property

1. Proceeds of crime or property confiscated by a State Party pursuant to
articles 12 or 13, paragraph 1, of this Convention shall be disposed of by that State

Party in accordance with its domestic law and administrative procedures.

2. When acting on the request made by another State Party in accordance
with article 13 of this Convention, States Parties shall, to the extent permitted by
domestic law and if so requested, sive priority consideration to returning the
confiscated proceeds of crime or property to the requesting State Party so that it can
give compensation to the victims of the crime or return such proceeds of crime or
property to their legitimate owners.

3. When acting on the request made by another State Party in accordance
with articles 12 and 13 of this Convention, a State Party may give special

consideration to concluding agreements or arrangements on:

(a) Contributing the value of such proceeds of crime or property or funds
derived from the sale of such proceeds of crime or property or a part thereof to the
account designated in accordance with article 30, paragraph 2 (c), of this Convention
and to intergovernmental bodies specializing in the fight against organized crime;

(b) Sharing with other States Parties, on a regular or case-by-case basis, such
proceeds of crime or property, or funds derived from the sale of such proceeds of

crime or property, in accordance with its domestic law or administrative procedures.

Article 15. Jurisdiction
1. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences established in accordance with articles 5, 6,

8 and 23 of this Convention when:
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(a) The offence is committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of that
State Party or an aircraft that is registered under the laws of that State Party at the
time that the offence is committed.

2. Subject to article 4 of this Convention, a State Party may also establish its

jurisdiction over any such offence when:
(a) The offence is committed against a national of that State Party;

(b) The offence is committed by a national of that State Party or a stateless
person who has his or her habitual residence in its territory; or
(c) The offence is:

() One of those established in accordance with article 5, paragraph 1, of
this Convention and is committed outside its territory with a view to the commission
of a serious crime within its territory;

(i) One of those established in accordance with article 6, paragraph 1 (b)
(i), of this Convention and is committed outside its territory with a view to the
commission of an offence established in accordance with article 6, paragraph 1 (a) (i)

or (i) or (b) (i), of this Convention within its territory.

3. For the purposes of article 16, paragraph 10, of this Convention, each State
Party shall adopt such measures as may be necessary to establish its jurisdiction over
the offences covered by this Convention when the alleged offender is present in its
territory and it does not extradite such person solely on the ground that he or she is

one of its nationals.

4. Each State Party may also adopt such measures as may be necessary to
establish its jurisdiction over the offences covered by this Convention when the
alleged offender is present in its territory and it does not extradite him or her.

5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of this
article has been notified, or has otherwise learned, that one or more other States

Parties are conducting an investigation, prosecution or judicial proceeding in respect
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of the same conduct, the competent authorities of those States Parties shall, as

appropriate, consult one another with a view to coordinating their actions.

6. Without prejudice to norms of general international law, this Convention
does not exclude the exercise of any criminal jurisdiction established by a State Party

in accordance with its domestic law.

Article 16. Extradition

1. This article shall apply to the offences covered by this Convention or in
cases where an offence referred to in article 3, paragraph 1 (a) or (b), involves an
organized criminal group and the person who is the subject of the request for
extradition is located in the territory of the requested State Party, provided that the
offence for which extradition is sought is punishable under the domestic law of both
the requesting State Party and the requested State Party.

2. If the request for extradition includes several separate serious crimes, some
of which are not covered by this article, the requested State Party may apply this

article also in respect of the latter offences.

3. Each of the offences to which this article applies shall be deemed to be
included as an extraditable offence in any extradition treaty existing between States
Parties. States Parties undertake to include such offences as extraditable offences in
every extradition treaty to be concluded between them.

4. If a State Party that makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention the legal basis for extradition in
respect of any offence to which this article applies.

5. States Parties that make extradition conditional on the existence of a treaty

shall:

(@) At the time of deposit of their instrument of ratification, acceptance,

approval of or accession to this Convention, inform the Secretary-General of the
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United Nations whether they will take this Convention as the legal basis for
cooperation on extradition with other States Parties to this Convention; and

(b) If they do not take this Convention as the legal basis for cooperation on
extradition, seek, where appropriate, to conclude treaties on extradition with other
States Parties to this Convention in order to implement this article.

6. States Parties that do not make extradition conditional on the existence of
a treaty shall recognize offences to which this article applies as extraditable offences
between themselves.

7. Extradition shall be subject to the conditions provided for by the domestic
law of the requested State Party or by applicable extradition treaties, including, inter
alia, conditions in relation to the minimum penalty requirement for extradition and

the grounds upon which the requested State Party may refuse extradition.

8. States Parties shall, subject to their domestic law, endeavour to expedite
extradition procedures and to simplify evidentiary requirements relating thereto in
respect of any offence to which this article applies.

9. Subject to the provisions of its domestic law and its extradition treaties, the
requested State Party may, upon being satisfied that the circumstances so warrant
and are urgent and at the request of the requesting State Party, take a person whose
extradition is sought and who is present in its territory into custody or take other

appropriate measures to ensure his or her presence at extradition proceedings.

10. A State Party in whose territory an alleged offender is found, if it does not
extradite such person in respect of an offence to which this article applies solely on
the ground that he or she is one of its nationals, shall, at the request of the State
Party seeking extradition, be obliged to submit the case without undue delay to its
competent authorities for the purpose of prosecution. Those authorities shall take
their decision and conduct their proceedings in the same manner as in the case of
any other offence of a grave nature under the domestic law of that State Party. The
States Parties concerned shall cooperate with each other, in particular on procedural

and evidentiary aspects, to ensure the efficiency of such prosecution.
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11. Whenever a State Party is permitted under its domestic law to extradite
or otherwise surrender one of its nationals only upon the condition that the person
will be returned to that State Party to serve the sentence imposed as a result of the
trial or proceedings for which the extradition or surrender of the person was sought
and that State Party and the State Party seeking the extradition of the person agree
with this option and other terms that they may deem appropriate, such conditional
extradition or surrender shall be sufficient to discharge the obligation set forth in

paragraph 10 of this article.

12. If extradition, sought for purposes of enforcing a sentence, is refused
because the person sought is a national of the requested State Party, the requested
Party shall, if its domestic law so permits and in conformity with the requirements of
such law, upon application of the requesting Party, consider the enforcement of the
sentence that has been imposed under the domestic law of the requesting Party or

the remainder thereof.

13. Any person regarding whom proceedings are being carried out in
connection with any of the offences to which this article applies shall be guaranteed
fair treatment at all stages of the proceedings, including enjoyment of all the rights
and guarantees provided by the domestic law of the State Party in the territory of
which that person is present.

14. Nothing in this Convention shall be interpreted as imposing an obligation
to extradite if the requested State Party has substantial grounds for believing that the
request has been made for the purpose of prosecuting or punishing a person on
account of that person’s sex, race, religion, nationality, ethnic origin or political
opinions or that compliance with the request would cause prejudice to that person’s
position for any one of these reasons.

15. States Parties may not refuse a request for extradition on the sole ground

that the offence is also considered to involve fiscal matters.

16. Before refusing extradition, the requested State Party shall, where

appropriate, consult with the requesting State Party to provide it with ample
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opportunity to present its opinions and to provide information relevant to its

allegation.

17. States Parties shall seek to conclude bilateral and multilateral agreements

or arrangements to carry out or to enhance the effectiveness of extradition.

Article 17. Transfer of sentenced persons

States Parties may consider entering into bilateral or multilateral agreements
or arrangements on the transfer to their territory of persons sentenced to
imprisonment or other forms of deprivation of liberty for offences covered by this

Convention, in order that they may complete their sentences there.

Article 18. Mutual legal assistance

1. States Parties shall afford one another the widest measure of mutual legal
assistance in investigations, prosecutions and judicial proceedings in relation to the
offences covered by this Convention as provided for in article 3 and shall
reciprocally extend to one another similar assistance where the requesting State
Party has reasonable grounds to suspect that the offence referred to in article 3,
paragraph 1 (a) or (b), is transnational in nature, including that victims, witnesses,
proceeds, instrumentalities or evidence of such offences are located in the
requested State Party and that the offence involves an organized criminal group.

2. Mutual legal assistance shall be afforded to the fullest extent possible
under relevant laws, treaties, agreements and arrangements of the requested State
Party with respect to investigations, prosecutions and judicial proceedings in relation
to the offences for which a legal person may be held liable in accordance with
article 10 of this Convention in the requesting State Party.

3. Mutual legal assistance to be afforded in accordance with this article may
be requested for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;
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(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert evaluations;

(f) Providing originals or certified copies of relevant documents and records,
including government, bank, financial, corporate or business records;

() Identifying or tracing proceeds of crime, property, instrumentalities or other

things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the requesting State
Party;

(i) Any other type of assistance that is not contrary to the domestic law of the
requested State Party.

4. Without prejudice to domestic law, the competent authorities of a State
Party may, without prior request, transmit information relating to criminal matters to
a competent authority in another State Party where they believe that such
information could assist the authority in undertaking or successfully concluding
inquiries and criminal proceedings or could result in a request formulated by the

latter State Party pursuant to this Convention.

5. The transmission of information pursuant to paragraph 4 of this article shall
be without prejudice to inquiries and criminal proceedings in the State of the
competent authorities providing the information. The competent authorities receiving
the information shall comply with a request that said information remain
confidential, even temporarily, or with restrictions on its use. However, this shall not
prevent the receiving State Party from disclosing in its proceedings information that is
exculpatory to an accused person. In such a case, the receiving State Party shall
notify the transmitting State Party prior to the disclosure and, if so requested, consult
with the transmitting State Party. If, in an exceptional case, advance notice is not
possible, the receiving State Party shall inform the transmitting State Party of the

disclosure without delay.
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6. The provisions of this article shall not affect the obligations under any
other treaty, bilateral or multilateral, that governs or will govern, in whole or in part,

mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to
this article if the States Parties in question are not bound by a treaty of mutual legal
assistance. If those States Parties are bound by such a treaty, the corresponding
provisions of that treaty shall apply unless the States Parties agree to apply
paragraphs 9 to 29 of this article in lieu thereof. States Parties are strongly
encouraged to apply these paragraphs if they facilitate cooperation.

8. States Parties shall not decline to render mutual legal assistance pursuant

to this article on the ground of bank secrecy.

9. States Parties may decline to render mutual legal assistance pursuant to
this article on the ground of absence of dual criminality. However, the requested
State Party may, when it deems appropriate, provide assistance, to the extent it
decides at its discretion, irrespective of whether the conduct would constitute an
offence under the domestic law of the requested State Party.

10. A person who is being detained or is serving a sentence in the territory of
one State Party whose presence in another State Party is requested for purposes of
identification, testimony or otherwise providing assistance in obtaining evidence for
investigations, prosecutions or judicial proceedings in relation to offences covered by
this Convention may be transferred if the following conditions are met:

(a) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree, subject to such
conditions as those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this article:

(a) The State Party to which the person is transferred shall have the authority
and obligation to keep the person transferred in custody, unless otherwise requested

or authorized by the State Party from which the person was transferred;



225

(b) The State Party to which the person is transferred shall without delay
implement its obligation to return the person to the custody of the State Party from
which the person was transferred as agreed beforehand, or as otherwise agreed, by

the competent authorities of both States Parties;

(c) The State Party to which the person is transferred shall not require the
State Party from which the person was transferred to initiate extradition proceedings

for the return of the person;

(d) The person transferred shall receive credit for service of the sentence
being served in the State from which he or she was transferred for time spent in the

custody of the State Party to which he or she was transferred.

12. Unless the State Party from which a person is to be transferred in
accordance with paragraphs 10 and 11 of this article so agrees, that person, whatever
his or her nationality, shall not be prosecuted, detained, punished or subjected to
any other restriction of his or her personal liberty in the territory of the State to
which that person is transferred in respect of acts, omissions or convictions prior to
his or her departure from the territory of the State from which he or she was

transferred.

13. Each State Party shall designate a central authority that shall have the
responsibility and power to receive requests for mutual legal assistance and either to
execute them or to transmit them to the competent authorities for execution. Where
a State Party has a special region or territory with a separate system of mutual legal
assistance, it may designate a distinct central authority that shall have the same
function for that region or territory. Central authorities shall ensure the speedy and
proper execution or transmission of the requests received. Where the central
authority transmits the request to a competent authority for execution, it shall
encourage the speedy and proper execution of the request by the competent
authority. The Secretary-General of the United Nations shall be notified of the central
authority designated for this purpose at the time each State Party deposits its
instrument of ratification, acceptance or approval of or accession to this Convention.

Requests for mutual legal assistance and any communication related thereto shall
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be transmitted to the central authorities designated by the States Parties. This
requirement shall be without prejudice to the right of a State Party to require that
such requests and communications be addressed to it through diplomatic channels
and, in urgent circumstances, where the States Parties agree, through the
International Criminal Police Organization, if possible.

14. Requests shall be made in writing or, where possible, by any means
capable of producing a written record, in a language acceptable to the requested
State Party, under conditions allowing that State Party to establish authenticity. The
Secretary-General of the United Nations shall be notified of the language or
languages acceptable to each State Party at the time it deposits its instrument of
ratification, acceptance or approval of or accession to this Convention. In urgent
circumstances and where agreed by the States Parties, requests may be made orally,

but shall be confirmed in writing forthwith.

15. A request for mutual legal assistance shall contain:

(a) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prosecution or judicial
proceeding to which the request relates and the name and functions of the authority
conducting the investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except in relation to requests for the
purpose of service of judicial documents;

(d) A description of the assistance sought and details of any particular

procedure that the requesting State Party wishes to be followed;

(e) Where possible, the identity, location and nationality of any person
concerned; and

(f) The purpose for which the evidence, information or action is sought.

16. The requested State Party may request additional information when it
appears necessary for the execution of the request in accordance with its domestic

law or when it can facilitate such execution.
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17. A request shall be executed in accordance with the domestic law of the
requested State Party and, to the extent not contrary to the domestic law of the
requested State Party and where possible, in accordance with the procedures

specified in the request.

18. Wherever possible and consistent with fundamental principles of
domestic law, when an individual is in the territory of a State Party and has to be
heard as a witness or expert by the judicial authorities of another State Party, the first
State Party may, at the request of the other, permit the hearing to take place by
video conference if it is not possible or desirable for the individual in question to
appear in person in the territory of the requesting State Party. States Parties may
agree that the hearing shall be conducted by a judicial authority of the requesting
State Party and attended by a judicial authority of the requested State Party.

19. The requesting State Party shall not transmit or use information or
evidence furnished by the requested State Party for investigations, prosecutions or
judicial proceedings other than those stated in the request without the prior consent
of the requested State Party. Nothing in this paragraph shall prevent the requesting
State Party from disclosing in its proceedings information or evidence that is
exculpatory to an accused person. In the latter case, the requesting State Party shall
notify the requested State Party prior to the disclosure and, if so requested, consult
with the requested State Party. If, in an exceptional case, advance notice is not
possible, the requesting State Party shall inform the requested State Party of the
disclosure without delay.

20. The requesting State Party may require that the requested State Party
keep confidential the fact and substance of the request, except to the extent
necessary to execute the request. If the requested State Party cannot comply with
the requirement of confidentiality, it shall promptly inform the requesting State
Party.

21. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the provisions of this article;
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(b) If the requested State Party considers that execution of the request is

likely to prejudice its sovereignty, security, ordre public or other essential interests;

(0) If the authorities of the requested State Party would be prohibited by its
domestic law from carrying out the action requested with regard to any similar
offence, had it been subject to investigation, prosecution or judicial proceedings
under their own jurisdiction;

(d) If it would be contrary to the legal system of the requested State Party

relating to mutual legal assistance for the request to be granted.

22. States Parties may not refuse a request for mutual legal assistance on the

sole ground that the offence is also considered to involve fiscal matters.
23. Reasons shall be given for any refusal of mutual legal assistance.

24. The requested State Party shall execute the request for mutual legal
assistance as soon as possible and shall take as full account as possible of any
deadlines suggested by the requesting State Party and for which reasons are given,
preferably in the request. The requested State Party shall respond to reasonable
requests by the requesting State Party on progress of its handling of the request. The
requesting State Party shall promptly inform the requested State Party when the

assistance sought is no longer required.

25. Mutual legal assistance may be postponed by the requested State Party
on the ground that it interferes with an ongoing investigation, prosecution or judicial
proceeding.

26. Before refusing a request pursuant to paragraph 21 of this article or
postponing its execution pursuant to paragraph 25 of this article, the requested State
Party shall consult with the requesting State Party to consider whether assistance
may be granted subject to such terms and conditions as it deems necessary. If the
requesting State Party accepts assistance subject to those conditions, it shall comply
with the conditions.

27. Without prejudice to the application of paragraph 12 of this article, a

witness, expert or other person who, at the request of the requesting State Party,
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consents to give evidence in a proceeding or to assist in an investigation, prosecution
or judicial proceeding in the territory of the requesting State Party shall not be
prosecuted, detained, punished or subjected to any other restriction of his or her
personal liberty in that territory in respect of acts, omissions or convictions prior to
his or her departure from the territory of the requested State Party. Such safe
conduct shall cease when the witness, expert or other person having had, for a
period of fifteen consecutive days or for any period agreed upon by the States
Parties from the date on which he or she has been officially informed that his or her
presence is no longer required by the judicial authorities, an opportunity of leaving,
has nevertheless remained voluntarily in the territory of the requesting State Party

or, having left it, has returned of his or her own free will.
28. The ordinary costs of executing a request shall be borne by the requested

State Party, unless otherwise agreed by the States Parties concerned. If expenses of a
substantial or extraordinary nature are or will be required to fulfil the request, the
States Parties shall consult to determine the terms and conditions under which the

request will be executed, as well as the manner in which the costs shall be borne.
29. The requested State Party:

(a) Shall provide to the requesting State Party copies of government records,
documents or information in its possession that under its domestic law are available
to the general public;

(b) May, at its discretion, provide to the requesting State Party in whole, in
part or subject to such conditions as it deems appropriate, copies of any government
records, documents or information in its possession that under its domestic law are
not available to the general public.

30. States Parties shall consider, as may be necessary, the possibility of
concluding bilateral or multilateral agreements or arrangements that would serve the

purposes of, give practical effect to or enhance the provisions of this article.
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Article 19. Joint investigations

States Parties shall consider concluding bilateral or multilateral agreements or
arrangements whereby, in relation to matters that are the subject of investigations,
prosecutions or judicial proceedings in one or more States, the competent authorities
concerned may establish joint investigative bodies. In the absence of such
agreements or arrangements, joint investigations may be undertaken by agreement
on a case-by-case basis. The States Parties involved shall ensure that the sovereignty
of the State Party in whose territory such investigation is to take place is fully

respected.

Article 20. Special investigative techniques

1. If permitted by the basic principles of its domestic legal system, each State
Party shall, within its possibilities and under the conditions prescribed by its domestic
law, take the necessary measures to allow for the appropriate use of controlled
delivery and, where it deems appropriate, for the use of other special investigative
techniques, such as electronic or other forms of surveillance and undercover
operations, by its competent authorities in its territory for the purpose of effectively
combating organized crime.

2. For the purpose of investigating the offences covered by this Convention,
States Parties are encouraged to conclude, when necessary, appropriate bilateral or
multilateral agreements or arrangements for using such special investigative
techniques in the context of cooperation at the international level. Such agreements
or arrangements shall be concluded and implemented in full compliance with the
principle of sovereign equality of States and shall be carried out strictly in
accordance with the terms of those agreements or arrangements.

3. In the absence of an agreement or arrangement as set forth in paragraph 2
of this article, decisions to use such special investigative techniques at the

international level shall be made on a case-by-case basis and may, when necessary,
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take into consideration financial arrangements and understandings with respect to

the exercise of jurisdiction by the States Parties concerned.

4. Decisions to use controlled delivery at the international level may, with
the consent of the States Parties concerned, include methods such as intercepting
and allowing the goods to continue intact or be removed or replaced in whole or in

part.

Article 21. Transfer of criminal proceedings
States Parties shall consider the possibility of transferring to one another
proceedings for the prosecution of an offence covered by this Convention in cases
where such transfer is considered to be in the interests of the proper administration
of justice, in particular in cases where several jurisdictions are involved, with a view

to concentrating the prosecution.

Article 22. Establishment of criminal record

Each State Party may adopt such legislative or other measures as may be
necessary to take into consideration, under such terms as and for the purpose that it
deems appropriate, any previous conviction in another State of an alleged offender
for the purpose of using such information in criminal proceedings relating to an

offence covered by this Convention.

Article 23. Criminalization of obstruction of justice

Each State Party shall adopt such legislative and other measures as may be

necessary to establish as criminal offences, when committed intentionally:

(@) The use of physical force, threats or intimidation or the promise, offering
or giving of an undue advantage to induce false testimony or to interfere in the giving
of testimony or the production of evidence in a proceeding in relation to the

commission of offences covered by this Convention;
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(b) The use of physical force, threats or intimidation to interfere with the
exercise of official duties by a justice or law enforcement official in relation to the
commission of offences covered by this Convention. Nothing in this subparagraph
shall prejudice the right of States Parties to have legislation that protects other

categories of public officials.

Article 24. Protection of witnesses

1. Each State Party shall take appropriate measures within its means to
provide effective protection from potential retaliation or intimidation for witnesses in
criminal proceedings who give testimony concerning offences covered by this
Convention and, as appropriate, for their relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter
alia, without prejudice to the rights of the defendant, including the right to due
process:

(a) Establishing procedures for the physical protection of such persons, such
as, to the extent necessary and feasible, relocating them and permitting, where
appropriate, non-disclosure or limitations on the disclosure of information concerning
the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given in a
manner that ensures the safety of the witness, such as permitting testimony to be
given through the use of communications technology such as video links or other

adequate means.

3. States Parties shall consider entering into agreements or arrangements with
other States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are

witnesses.
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Article 25. Assistance to and protection of victims

1. Each State Party shall take appropriate measures within its means to
provide assistance and protection to victims of offences covered by this Convention,
in particular in cases of threat of retaliation or intimidation.

2. Each State Party shall establish appropriate procedures to provide access
to compensation and restitution for victims of offences covered by this Convention.

3. Each State Party shall, subject to its domestic law, enable views and
concerns of victims to be presented and considered at appropriate stages of criminal
proceedings against offenders in a manner not prejudicial to the rights of the

defence.

Article 26. Measures to enhance cooperation with
law enforcement authorities

1. Each State Party shall take appropriate measures to encourage persons
who participate or who have participated in organized criminal groups:

(@) To supply information useful to competent authorities for investigative
and evidentiary purposes on such matters as:

() The identity, nature, composition, structure, location or activities of
organized criminal groups;

(i) Links, including international links, with other organized criminal groups;

(i) Offences that organized criminal groups have committed or may
commit;

(b) To provide factual, concrete help to competent authorities that may
contribute to depriving organized criminal groups of their resources or of the
proceeds of crime.

2. Each State Party shall consider providing for the possibility, in appropriate
cases, of mitigating punishment of an accused person who provides substantial
cooperation in the investigation or prosecution of an offence covered by this

Convention.
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3. Each State Party shall consider providing for the possibility, in accordance
with fundamental principles of its domestic law, of granting immunity from
prosecution to a person who provides substantial cooperation in the investigation or

prosecution of an offence covered by this Convention.

4. Protection of such persons shall be as provided for in article 24 of this
Convention.

5. Where a person referred to in paragraph 1 of this article located in one
State Party can provide substantial cooperation to the competent authorities of
another State Party, the States Parties concerned may consider entering into
agreements or arrangements, in accordance with their domestic law, concerning the
potential provision by the other State Party of the treatment set forth in paragraphs
2 and 3 of this article.

Article 27. Law enforcement cooperation

1. States Parties shall cooperate closely with one another, consistent with
their respective domestic legal and administrative systems, to enhance the
effectiveness of law enforcement action to combat the offences covered by this

Convention. Each State Party shall, in particular, adopt effective measures:

(@) To enhance and, where necessary, to establish channels of
communication between their competent authorities, agencies and services in order
to facilitate the secure and rapid exchange of information concerning all aspects of
the offences covered by this Convention, including, if the States Parties concerned

deem it appropriate, links with other criminal activities;
(b) To cooperate with other States Parties in conducting inquiries with respect
to offences covered by this Convention concerning:
() The identity, whereabouts and activities of persons suspected of
involvement in such offences or the location of other persons concerned;
(i) The movement of proceeds of crime or property derived from the

commission of such offences;
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(iii) The movement of property, equipment or other instrumentalities used

or intended for use in the commission of such offences;

(c) To provide, when appropriate, necessary items or quantities of substances
for analytical or investigative purposes;

(d) To facilitate effective coordination between their competent authorities,
agencies and services and to promote the exchange of personnel and other experts,
including, subject to bilateral agreements or arrangements between the States Parties
concerned, the posting of liaison officers;

(e) To exchange information with other States Parties on specific means and
methods used by organized criminal groups, including, where applicable, routes and
conveyances and the use of false identities, altered or false documents or other

means of concealing their activities;

(f) To exchange information and coordinate administrative and other
measures taken as appropriate for the purpose of early identification of the offences
covered by this Convention.

2. With a view to giving effect to this Convention, States Parties shall consider
entering into bilateral or multilateral agreements or arrangements on direct
cooperation between their law enforcement agencies and, where such agreements
or arrangements already exist, amending them. In the absence of such agreements or
arrangements between the States Parties concerned, the Parties may consider this
Convention as the basis for mutual law enforcement cooperation in respect of the
offences covered by this Convention. Whenever appropriate, States Parties shall
make full use of agreements or arrangements, including international or regional

organizations, to enhance the cooperation between their law enforcement agencies.

3. States Parties shall endeavour to cooperate within their means to respond

to transnational organized crime committed through the use of modern technology.
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Article 28. Collection, exchange and analysis of information
on the nature of organized crime

1. Each State Party shall consider analysing, in consultation with the scientific
and academic communities, trends in organized crime in its territory, the
circumstances in which organized crime operates, as well as the professional groups
and technologies involved.

2. States Parties shall consider developing and sharing analytical expertise
concerning organized criminal activities with each other and through international
and regional organizations. For that purpose, common definitions, standards and

methodologies should be developed and applied as appropriate.

3. Each State Party shall consider monitoring its policies and actual measures
to combat organized crime and making assessments of their effectiveness and

efficiency.

Article 29. Training and technical assistance

1. Each State Party shall, to the extent necessary, initiate, develop or improve
specific training programmes for its law enforcement personnel, including
prosecutors, investigating magistrates and customs personnel, and other personnel
charged with the prevention, detection and control of the offences covered by this
Convention. Such programmes may include secondments and exchanges of staff.
Such programmes shall deal, in particular and to the extent permitted by domestic
law, with the following:

(@) Methods used in the prevention, detection and control of the offences

covered by this Convention;

(b) Routes and techniques used by persons suspected of involvement in
offences covered by this Convention, including in transit States, and appropriate

countermeasures;

(c) Monitoring of the movement of contraband;
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(d) Detection and monitoring of the movements of proceeds of crime,
property, equipment or other instrumentalities and methods used for the transfer,
concealment or disguise of such proceeds, property, equipment or other
instrumentalities, as well as methods used in combating money-laundering and other

financial crimes;

(e) Collection of evidence;

(f) Control techniques in free trade zones and free ports;

(g) Modern law enforcement equipment and techniques, including electronic
surveillance, controlled deliveries and undercover operations;

(h) Methods used in combating transnational organized crime committed
through the use of computers, telecommunications networks or other forms of

modern technology; and
(i) Methods used in the protection of victims and witnesses.

2. States Parties shall assist one another in planning and implementing
research and training programmes designed to share expertise in the areas referred to
in paragraph 1 of this article and to that end shall also, when appropriate, use
regional and international conferences and seminars to promote cooperation and to
stimulate discussion on problems of mutual concern, including the special problems

and needs of transit States.

3. States Parties shall promote training and technical assistance that will
facilitate extradition and mutual legal assistance. Such training and technical
assistance may include language training, secondments and exchanges between
personnel in central authorities or agencies with relevant responsibilities.

4. In the case of existing bilateral and multilateral agreements or arrangements,
States Parties shall strengthen, to the extent necessary, efforts to maximize operational
and training activities within international and regional organizations and within other

relevant bilateral and multilateral agreements or arrangements.
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Article 30. Other measures: implementation of the Convention
through economic development and technical assistance

1. States Parties shall take measures conducive to the optimal implementation
of this Convention to the extent possible, through international cooperation, taking
into account the negative effects of organized crime on society in general, in

particular on sustainable development.

2. States Parties shall make concrete efforts to the extent possible and in
coordination with each other, as well as with international and regional organizations:
(a) To enhance their cooperation at various levels with developing countries,
with a view to strengthening the capacity of the latter to prevent and combat

transnational organized crime;

(b) To enhance financial and material assistance to support the efforts of
developing countries to fight transnational organized crime effectively and to help

them implement this Convention successfully;

(c) To provide technical assistance to developing countries and countries with
economies in transition to assist them in meeting their needs for the implementation
of this Convention. To that end, States Parties shall endeavor to make adequate and
regular voluntary contributions to an account specifically designated for that purpose
in a United Nations funding mechanism. States Parties may also give special
consideration, in accordance with their domestic law and the provisions of this
Convention, to contributing to the aforementioned account a percentage of the
money or of the corresponding value of proceeds of crime or property confiscated in
accordance with the provisions of this Convention;

(d) To encourage and persuade other States and financial institutions as
appropriate to join them in efforts in accordance with this article, in particular by
providing more training programmes and modern equipment to developing countries

in order to assist them in achieving the objectives of this Convention.



239

3. To the extent possible, these measures shall be without prejudice to
existing foreign assistance commitments or to other financial cooperation

arrangements at the bilateral, regional or international level.

4. States Parties may conclude bilateral or multilateral agreements or
arrangements on material and logistical assistance, taking into consideration the
financial arrangements necessary for the means of international cooperation
provided for by this Convention to be effective and for the prevention, detection

and control of transnational organized crime.

Article 31. Prevention

1. States Parties shall endeavour to develop and evaluate national projects
and to establish and promote best practices and policies aimed at the prevention of
transnational organized crime.

2. States Parties shall endeavour, in accordance with fundamental principles
of their domestic law, to reduce existing or future opportunities for organized
criminal groups to participate in lawful markets with proceeds of crime, through
appropriate legislative, administrative or other measures. These measures should

focus on:

(a) The strengthening of cooperation between law enforcement agencies or

prosecutors and relevant private entities, including industry;

(b) The promotion of the development of standards and procedures designed
to safeguard the integrity of public and relevant private entities, as well as codes of
conduct for relevant professions, in particular lawyers, notaries public, tax
consultants and accountants;

(c) The prevention of the misuse by organized criminal groups of tender
procedures conducted by public authorities and of subsidies and licences granted by
public authorities for commercial activity;

(d) The prevention of the misuse of legal persons by organized criminal

groups; such measures could include:
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() The establishment of public records on legal and natural persons

involved in the establishment, management and funding of legal persons;

(ii) The introduction of the possibility of disqualifying by court order or any
appropriate means for a reasonable period of time persons convicted of offences
covered by this Convention from acting as directors of legal persons incorporated
within their jurisdiction;

(i) The establishment of national records of persons disqualified from

acting as directors of legal persons; and
(iv) The exchange of information contained in the records referred to in
subparagraphs (d) (i) and (iii) of this paragraph with the competent authorities of
other States Parties.
3. States Parties shall endeavour to promote the reintegration into society of

persons convicted of offences covered by this Convention.

4. States Parties shall endeavour to evaluate periodically existing relevant
legal instruments and administrative practices with a view to detecting their

vulnerability to misuse by organized criminal groups.

5. States Parties shall endeavour to promote public awareness regarding the
existence, causes and gravity of and the threat posed by transnational organized
crime. Information may be disseminated where appropriate through the mass media
and shall include measures to promote public participation in preventing and
combating such crime.

6. Each State Party shall inform the Secretary-General of the United Nations
of the name and address of the authority or authorities that can assist other States

Parties in developing measures to prevent transnational organized crime.

7. States Parties shall, as appropriate, collaborate with each other and
relevant international and regional organizations in promoting and developing the
measures referred to in this article. This includes participation in international

projects aimed at the prevention of transnational organized crime, for example by
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alleviating the circumstances that render socially marginalized groups vulnerable to

the action of transnational organized crime.

Article 32. Conference of the Parties to the Convention
1. A Conference of the Parties to the Convention is hereby established to
improve the capacity of States Parties to combat transnational organized crime and
to promote and review the implementation of this Convention.

2. The Secretary-General of the United Nations shall convene the Conference

of the Parties not later than one year following the entry into force of this
Convention. The Conference of the Parties shall adopt rules of procedure and rules
governing the activities set forth in paragraphs 3 and 4 of this article (including rules

concerning payment of expenses incurred in carrying out those activities).

3. The Conference of the Parties shall agree upon mechanisms for achieving
the objectives mentioned in paragraph 1 of this article, including:

(a) Facilitating activities by States Parties under articles 29, 30 and 31 of this
Convention, including by encouraging the mobilization of voluntary contributions;

(b) Facilitating the exchange of information among States Parties on patterns
and trends in transnational organized crime and on successful practices for
combating it;

(c) Cooperating with relevant international and regional organizations and
non-governmental organizations;

(d) Reviewing periodically the implementation of this Convention;

(e) Making recommmendations to improve this Convention and its implementation.

4. For the purpose of paragraphs 3 (d) and (e) of this article, the Conference
of the Parties shall acquire the necessary knowledge of the measures taken by States
Parties in implementing this Convention and the difficulties encountered by them in
doing so through information provided by them and through such supplemental

review mechanisms as may be established by the Conference of the Parties.
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5. Each State Party shall provide the Conference of the Parties with
information on its programmes, plans and practices, as well as legislative and
administrative measures to implement this Convention, as required by the

Conference of the Parties.

Article 33. Secretariat

1. The Secretary-General of the United Nations shall provide the necessary
secretariat services to the Conference of the Parties to the Convention.

2. The secretariat shall:

(a) Assist the Conference of the Parties in carrying out the activities set forth
in article 32 of this Convention and make arrangements and provide the necessary
services for the sessions of the Conference of the Parties;

(b) Upon request, assist States Parties in providing information to the Conference
of the Parties as envisaged in article 32, paragraph 5, of this Convention; and

(0) Ensure the necessary coordination with the secretariats of relevant

international and regional organizations.

Article 34. Implementation of the Convention

1. Each State Party shall take the necessary measures, including legislative
and administrative measures, in accordance with fundamental principles of its
domestic law, to ensure the implementation of its obligations under this Convention.

2. The offences established in accordance with articles 5, 6, 8 and 23 of this
Convention shall be established in the domestic law of each State Party
independently of the transnational nature or the involvement of an organized
criminal group as described in article 3, paragraph 1, of this Convention, except to
the extent that article 5 of this Convention would require the involvement of an

organized criminal group.
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3. Each State Party may adopt more strict or severe measures than those
provided for by this Convention for preventing and combating transnational

organized crime.

Article 35. Settlement of disputes

1. States Parties shall endeavour to settle disputes concerning the
interpretation or application of this Convention through negotiation.

2. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention that cannot be settled through
negotiation within a reasonable time shall, at the request of one of those States
Parties, be submitted to arbitration. If, six months after the date of the request for
arbitration, those States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute to the International

Court of Justice by request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or
approval of or accession to this Convention, declare that it does not consider itself
bound by paragraph 2 of this article. The other States Parties shall not be bound by
paragraph 2 of this article with respect to any State Party that has made such a

reservation.

4. Any State Party that has made a reservation in accordance with paragraph
3 of this article may at any time withdraw that reservation by notification to the

Secretary-General of the United Nations.

Article 36. Signature, ratification, acceptance,
approval and accession

1. This Convention shall be open to all States for signature from 12 to 15
December 2000 in Palermo, Italy, and thereafter at United Nations Headquarters in

New York until 12 December 2002.
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2. This Convention shall also be open for signature by regional economic
integration organizations provided that at least one member State of such

organization has signed this Convention in accordance with paragraph 1 of this article.

3. This Convention is subject to ratification, acceptance or approval.
Instruments of ratification, acceptance or approval shall be deposited with the
Secretary-General of the United Nations. A regional economic integration organization
may deposit its instrument of ratification, acceptance or approval if at least one of its
member States has done likewise. In that instrument of ratification, acceptance or
approval, such organization shall declare the extent of its competence with respect
to the matters governed by this Convention. Such organization shall also inform the

depositary of any relevant modification in the extent of its competence.

4. This Convention is open for accession by any State or any regional
economic integration organization of which at least one member State is a Party to
this Convention. Instruments of accession shall be deposited with the Secretary-
General of the United Nations. At the time of its accession, a regional economic
integration organization shall declare the extent of its competence with respect to
matters governed by this Convention. Such organization shall also inform the

depositary of any relevant modification in the extent of its competence.

Article 37. Relation with protocols
1. This Convention may be supplemented by one or more protocols.
2. In order to become a Party to a protocol, a State or a regional economic
integration organization must also be a Party to this Convention.
3. A State Party to this Convention is not bound by a protocol unless it
becomes a Party to the protocol in accordance with the provisions thereof.
4. Any protocol to this Convention shall be interpreted together with this

Convention, taking into account the purpose of that protocol.
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Article 38. Entry into force

1. This Convention shall enter into force on the ninetieth day after the date
of deposit of the fortieth instrument of ratification, acceptance, approval or
accession. For the purpose of this paragraph, any instrument deposited by a regional
economic integration organization shall not be counted as additional to those

deposited by member States of such organization.

2. For each State or regional economic integration organization ratifying,
accepting, approving or acceding to this Convention after the deposit of the fortieth
instrument of such action, this Convention shall enter into force on the thirtieth day

after the date of deposit by such State or organization of the relevant instrument.

Article 39. Amendment

1. After the expiry of five years from the entry into force of this Convention, a
State Party may propose an amendment and file it with the Secretary-General of the
United Nations, who shall thereupon communicate the proposed amendment to the
States Parties and to the Conference of the Parties to the Convention for the
purpose of considering and deciding on the proposal. The Conference of the Parties
shall make every effort to achieve consensus on each amendment. If all efforts at
consensus have been exhausted and no agreement has been reached, the
amendment shall, as a last resort, require for its adoption a two-thirds majority vote
of the States Parties present and voting at the meeting of the Conference of the

Parties.

2. Regional economic integration organizations, in matters within their
competence, shall exercise their right to vote under this article with a number of
votes equal to the number of their member States that are Parties to this
Convention. Such organizations shall not exercise their right to vote if their member

States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this article is

subject to ratification, acceptance or approval by States Parties.
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4. An amendment adopted in accordance with paragraph 1 of this article shall
enter into force in respect of a State Party ninety days after the date of the deposit
with the Secretary-General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those States
Parties which have expressed their consent to be bound by it. Other States Parties
shall still be bound by the provisions of this Convention and any earlier

amendments that they have ratified, accepted or approved.

Article 40. Denunciation
1. A State Party may denounce this Convention by written notification to the
Secretary-General of the United Nations. Such denunciation shall become effective
one year after the date of receipt of the notification by the Secretary-General.
2. A regional economic integration organization shall cease to be a Party to
this Convention when all of its member States have denounced it.
3. Denunciation of this Convention in accordance with paragraph 1 of this

article shall entail the denunciation of any protocols thereto.

Article 41. Depositary and languages

1. The Secretary-General of the United Nations is designated depositary of this
Convention.

2. The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly authorized

thereto by their respective Governments, have signed this Convention.
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AANUIN U

Protocol against the Smuggling of Migrants by Land, Sea and Air,
supplementing the United Nations Convention against Transnational

Organized Crime

Preamble
The States Parties to this Protocol,

Declaring that effective action to prevent and combat the smugsling of
migrants by land, sea and air requires a comprehensive international approach,
including cooperation, the exchange of information and other appropriate measures,

including socio-economic measures, at the national, regional and international levels,

Recalling General Assembly resolution 54/212 of 22 December 1999, in which
the Assembly urged Member States and the United Nations system to strengthen
international cooperation in the area of international migration and development in
order to address the root causes of migration, especially those related to poverty,
and to maximize the benefits of international migration to those concerned, and
encouraged, where relevant, interregional, regional and subregional mechanisms to
continue to address the question of migration and development,

Convinced of the need to provide migrants with humane treatment and full
protection of their rights,

Taking into account the fact that, despite work undertaken in other
international forums, there is no universal instrument that addresses all aspects of
smuggling of migrants and other related issues,

Concerned at the significant increase in the activities of organized criminal
groups in smuggling of migrants and other related criminal activities set forth in this
Protocol, which bring great harm to the States concerned,

Also concerned that the smuggling of migrants can endanger the lives or

security of the migrants involved,
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Recalling General Assembly resolution 53/111 of 9 December 1998, in which
the Assembly decided to establish an open-ended intergovernmental ad hoc
committee for the purpose of elaborating a comprehensive international convention
against transnational organized crime and of discussing the elaboration of, inter alia,
an international instrument addressing illegal trafficking in and transporting of
migrants, including by sea,

Convinced that supplementing the United Nations Convention against
Transnational Organized Crime with an international instrument against the smuggling
of migrants by land, sea and air will be useful in preventing and combating that
crime,

Have agreed as follows:

l. General provisions
Article 1. Relation with the United Nations Convention against
Transnational Organized Crime

1. This Protocol supplements the United Nations Convention against
Transnational Organized Crime. It shall be interpreted together with the Convention.

2. The provisions of the Convention shall apply, mutatis mutandis, to this
Protocol unless otherwise provided herein.

3. The offences established in accordance with article 6 of this Protocol shall

be regarded as offences established in accordance with the Convention.

Article 2. Statement of purpose
The purpose of this Protocol is to prevent and combat the smugsling of
migrants, as well as to promote cooperation among States Parties to that end, while

protecting the rights of smuggled migrants.
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Article 3. Use of terms

For the purposes of this Protocol:

(@) “Smuggling of migrants” shall mean the procurement, in order to obtain,
directly or indirectly, a financial or other material benefit, of the illegal entry of a
person into a State Party of which the person is not a national or a permanent
resident;

(b) “Ilegal entry” shall mean crossing borders without complying with the
necessary requirements for legal entry into the receiving State;

(c) “Fraudulent travel or identity document” shall mean any travel or identity

document:

(i) That has been falsely made or altered in some material way by anyone
other than a person or agency lawfully authorized to make or issue the travel or

identity document on behalf of a State; or

(ii) That has been improperly issued or obtained through misrepresentation,

corruption or duress or in any other unlawful manner; or
(i) That is being used by a person other than the rightful holder;

(d) “Vessel” shall mean any type of water craft, including nondisplacement
craft and seaplanes, used or capable of being used as a means of transportation on
water, except a warship, naval auxiliary or other vessel owned or operated by a
Government and used, for the time being, only on government non-commercial

service.

Article 4. Scope of application
This Protocol shall apply, except as otherwise stated herein, to the
prevention, investigation and prosecution of the offences established in accordance
with article 6 of this Protocol, where the offences are transnational in nature and
involve an organized criminal group, as well as to the protection of the rights of

persons who have been the object of such offences.
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Article 5. Criminal liability of migrants
Migrants shall not become liable to criminal prosecution under this Protocol
for the fact of having been the object of conduct set forth in article 6 of this

Protocol.

Article 6. Criminalization

1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally and in
order to obtain, directly or indirectly, a financial or other material benefit:

(a) The smuggling of migrants;

(b) When committed for the purpose of enabling the smuggling of migrants:

(i) Producing a fraudulent travel or identity document;
(i) Procuring, providing or possessing such a document;

(c) Enabling a person who is not a national or a permanent resident to remain
in the State concerned without complying with the necessary requirements for
legally remaining in the State by the means mentioned in subparagraph (b) of this
paragraph or any other illegal means.

2. Each State Party shall also adopt such legislative and other measures as
may be necessary to establish as criminal offences:

(a) Subject to the basic concepts of its legal system, attempting to commit an
offence established in accordance with paragraph 1 of this article;

(b) Participating as an accomplice in an offence established in accordance
with paragraph 1 (a), (b) (i) or (c) of this article and, subject to the basic concepts of
its legal system, participating as an accomplice in an offence established in
accordance with paragraph 1 (b) (ii) of this article;

(c) Organizing or directing other persons to commit an offence established in
accordance with paragraph 1 of this article.

3. Each State Party shall adopt such legislative and other measures as may be

necessary to establish as aggravating circumstances to the offences established in
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accordance with paragraph 1 (a), (b) (i) and (c) of this article and, subject to the basic
concepts of its legal system, to the offences established in accordance with
paragraph 2 (b) and (c) of this article, circumstances:

(a) That endanger, or are likely to endanger, the lives or safety of the migrants

concerned; or

(b) That entail inhuman or degrading treatment, including for exploitation, of

such migrants.

4. Nothing in this Protocol shall prevent a State Party from taking measures

against a person whose conduct constitutes an offence under its domestic law.

[l. Smuggling of migrants by sea
Article 7. Cooperation
States Parties shall cooperate to the fullest extent possible to prevent and

suppress the smugsling of migrants by sea, in accordance with the international law

of the sea.

Article 8. Measures against the smuggling of migrants by sea

1. A State Party that has reasonable grounds to suspect that a vessel that is
flying its flag or claiming its registry, that is without nationality or that, though flying a
foreign flag or refusing to show a flag, is in reality of the nationality of the State Party
concerned is engaged in the smuggling of migrants by sea may request the assistance
of other States Parties in suppressing the use of the vessel for that purpose. The
States Parties so requested shall render such assistance to the extent possible within

their means.

2. A State Party that has reasonable grounds to suspect that a vessel
exercising freedom of navigation in accordance with international law and flying the
flag or displaying the marks of registry of another State Party is engaged in the
smuggling of migrants by sea may so notify the flag State, request confirmation of

registry and, if confirmed, request authorization from the flag State to take
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appropriate measures with regard to that vessel. The flag State may authorize the

requesting State, inter alia:
(a) To board the vessel;
(b) To search the vessel; and
(0) If evidence is found that the vessel is engaged in the smuggling of migrants

by sea, to take appropriate measures with respect to the vessel and persons and

cargo on board, as authorized by the flag State.

3. A State Party that has taken any measure in accordance with paragraph 2
of this article shall promptly inform the flag State concerned of the results of that

measure.

4. A State Party shall respond expeditiously to a request from another State
Party to determine whether a vessel that is claiming its registry or flying its flag is
entitted to do so and to a request for authorization made in accordance with

paragraph 2 of this article.

5. A flag State may, consistent with article 7 of this Protocol, subject its
authorization to conditions to be agreed by it and the requesting State, including
conditions relating to responsibility and the extent of effective measures to be taken.
A State Party shall take no additional measures without the express authorization of
the flag State, except those necessary to relieve imminent danger to the lives of

persons or those which derive from relevant bilateral or multilateral agreements.

6. Each State Party shall designate an authority or, where necessary,
authorities to receive and respond to requests for assistance, for confirmation of
registry or of the right of a vessel to fly its flag and for authorization to take
appropriate measures. Such designation shall be notified through the Secretary-
General to all other States Parties within one month of the designation.

7. A State Party that has reasonable grounds to suspect that a vessel is
engaged in the smuggling of migrants by sea and is without nationality or may be

assimilated to a vessel without nationality may board and search the vessel. If
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evidence confirming the suspicion is found, that State Party shall take appropriate

measures in accordance with relevant domestic and international law.

Article 9. Safeguard clauses

1. Where a State Party takes measures against a vessel in accordance with

article 8 of this Protocol, it shall:
(a) Ensure the safety and humane treatment of the persons on board;

(b) Take due account of the need not to endanger the security of the vessel
or its cargo;

(c) Take due account of the need not to prejudice the commercial or legal
interests of the flag State or any other interested State;

(d) Ensure, within available means, that any measure taken with regard to the
vessel is environmentally sound.

2. Where the grounds for measures taken pursuant to article 8 of this
Protocol prove to be unfounded, the vessel shall be compensated for any loss or
damage that may have been sustained, provided that the vessel has not committed
any act justifying the measures taken.

3. Any measure taken, adopted or implemented in accordance with this
chapter shall take due account of the need not to interfere with or to affect:

(a) The rights and obligations and the exercise of jurisdiction of coastal States
in accordance with the international law of the sea; or

(b) The authority of the flag State to exercise jurisdiction and control in
administrative, technical and social matters involving the vessel.

4. Any measure taken at sea pursuant to this chapter shall be carried out only
by warships or military aircraft, or by other ships or aircraft clearly marked and

identifiable as being on government service and authorized to that effect.
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lll. Prevention, cooperation and other measures
Article 10. Information

1. Without prejudice to articles 27 and 28 of the Convention, States Parties, in
particular those with common borders or located on routes along which migrants are
smuggled, shall, for the purpose of achieving the objectives of this Protocol,
exchange among themselves, consistent with their respective domestic legal and

administrative systems, relevant information on matters such as:

(a) Embarkation and destination points, as well as routes, carriers and means
of transportation, known to be or suspected of being used by an organized criminal
group engaged in conduct set forth in article 6 of this Protocol;

(b) The identity and methods of organizations or organized criminal groups
known to be or suspected of being engaged in conduct set forth in article 6 of this
Protocol;

(c) The authenticity and proper form of travel documents issued by a State

Party and the theft or related misuse of blank travel or identity documents;

(d) Means and methods of concealment and transportation of persons, the
unlawful alteration, reproduction or acquisition or other misuse of travel or identity
documents used in conduct set forth in article 6 of this Protocol and ways of
detecting them;

(e) Legislative experiences and practices and measures to prevent and
combat the conduct set forth in article 6 of this Protocol; and

(f) Scientific and technological information useful to law enforcement, so as
to enhance each other’s ability to prevent, detect and investigate the conduct set
forth in article 6 of this Protocol and to prosecute those involved.

2. A State Party that receives information shall comply with any request by

the State Party that transmitted the information that places restrictions on its use.
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Article 11. Border measures

1. Without prejudice to international commitments in relation to the free
movement of people, States Parties shall strengthen, to the extent possible, such
border controls as may be necessary to prevent and detect the smugsling of
migrants.

2. Each State Party shall adopt legislative or other appropriate measures to
prevent, to the extent possible, means of transport operated by commercial carriers
from being used in the commission of the offence established in accordance with
article 6, paragraph 1 (a), of this Protocol.

3. Where appropriate, and without prejudice to applicable international
conventions, such measures shall include establishing the obligation of commercial
carriers, including any transportation company or the owner or operator of any
means of transport, to ascertain that all passengers are in possession of the travel
documents required for entry into the receiving State.

4. Each State Party shall take the necessary measures, in accordance with its
domestic law, to provide for sanctions in cases of violation of the obligation set forth
in paragraph 3 of this article.

5. Each State Party shall consider taking measures that permit, in accordance
with its domestic law, the denial of entry or revocation of visas of persons implicated
in the commission of offences established in accordance with this Protocol.

6. Without prejudice to article 27 of the Convention, States Parties shall
consider strengthening cooperation among border control agencies by, inter alia,

establishing and maintaining direct channels of communication.

Article 12. Security and control of documents

Each State Party shall take such measures as may be necessary, within

available means:
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(@) To ensure that travel or identity documents issued by it are of such
quality that they cannot easily be misused and cannot readily be falsified or

unlawfully altered, replicated or issued; and

(b) To ensure the integrity and security of travel or identity documents issued
by or on behalf of the State Party and to prevent their unlawful creation, issuance

and use.

Article 13. Legitimacy and validity of documents
At the request of another State Party, a State Party shall, in accordance with
its domestic law, verify within a reasonable time the legitimacy and validity of travel
or identity documents issued or purported to have been issued in its name and
suspected of being used for purposes of conduct set forth in article 6 of this

Protocol.

Article 14. Training and technical cooperation

1. States Parties shall provide or strengthen specialized training for
immigration and other relevant officials in preventing the conduct set forth in article
6 of this Protocol and in the humane treatment of migrants who have been the
object of such conduct, while respecting their rights as set forth in this Protocol.

2. States Parties shall cooperate with each other and with competent
international  organizations, non-governmental organizations, other relevant
organizations and other elements of civil society as appropriate to ensure that there
is adequate personnel training in their territories to prevent, combat and eradicate
the conduct set forth in article 6 of this Protocol and to protect the rights of migrants
who have been the object of such conduct. Such training shall include:

(a) Improving the security and quality of travel documents;

(b) Recognizing and detecting fraudulent travel or identity documents;

(c) Gathering criminal intelligence, relating in particular to the identification of

organized criminal groups known to be or suspected of being engaged in conduct set
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forth in article 6 of this Protocol, the methods used to transport smuggled migrants,
the misuse of travel or identity documents for purposes of conduct set forth in

article 6 and the means of concealment used in the smuggling of migrants;

(d) Improving procedures for detecting smuggled persons at conventional and
non-conventional points of entry and exit; and

(e) The humane treatment of migrants and the protection of their rights as set

forth in this Protocol.

3. States Parties with relevant expertise shall consider providing technical
assistance to States that are frequently countries of origin or transit for persons who
have been the object of conduct set forth in article 6 of this Protocol. States Parties
shall make every effort to provide the necessary resources, such as vehicles,

computer systems and document readers, to combat the conduct set forth in article 6.

Article 15. Other prevention measures

1. Each State Party shall take measures to ensure that it provides or
strengthens information programmes to increase public awareness of the fact that
the conduct set forth in article 6 of this Protocol is a criminal activity frequently
perpetrated by organized criminal groups for profit and that it poses serious risks to

the migrants concerned.

2. In accordance with article 31 of the Convention, States Parties shall
cooperate in the field of public information for the purpose of preventing potential
migrants from falling victim to organized criminal groups.

3. Each State Party shall promote or strengthen, as appropriate, development
programmes and cooperation at the national, regional and international levels, taking
into account the socio-economic realities of migration and paying special attention to
economically and socially depressed areas, in order to combat the root socio-
economic causes of the smuggling of migrants, such as poverty and

underdevelopment.
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Article 16. Protection and assistance measures

1. In implementing this Protocol, each State Party shall take, consistent with
its obligations under international law, all appropriate measures, including legislation
if necessary, to preserve and protect the rights of persons who have been the object
of conduct set forth in article 6 of this Protocol as accorded under applicable
international law, in particular the right to life and the right not to be subjected to

torture or other cruel, inhuman or degrading treatment or punishment.

2. Each State Party shall take appropriate measures to afford migrants
appropriate protection against violence that may be inflicted upon them, whether by
individuals or groups, by reason of being the object of conduct set forth in article 6
of this Protocol.

3. Each State Party shall afford appropriate assistance to migrants whose lives
or safety are endangered by reason of being the object of conduct set forth in article
6 of this Protocol.

4. In applying the provisions of this article, States Parties shall take into
account the special needs of women and children.

5. In the case of the detention of a person who has been the object of
conduct set forth in article 6 of this Protocol, each State Party shall comply with its
obligations under the Vienna Convention on Consular Reta’cions,209 where applicable,
including that of informing the person concerned without delay about the provisions

concerning notification to and communication with consular officers.

Article 17. Agreements and arrangements

States Parties shall consider the conclusion of bilateral or regional

agreements or operational arrangements or understandings aimed at:

(a) Establishing the most appropriate and effective measures to prevent and

combat the conduct set forth in article 6 of this Protocol; or

(b) Enhancing the provisions of this Protocol among themselves.

2 United Nations, Treaty Series, vol. 596, Nos. 8638-8640.
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Article 18. Return of smuggled migrants

1. Each State Party agrees to facilitate and accept, without undue or
unreasonable delay, the return of a person who has been the object of conduct set
forth in article 6 of this Protocol and who is its national or who has the right of

permanent residence in its territory at the time of return.

2. Each State Party shall consider the possibility of facilitating and accepting
the return of a person who has been the object of conduct set forth in article 6 of
this Protocol and who had the right of permanent residence in its territory at the

time of entry into the receiving State in accordance with its domestic law.

3. At the request of the receiving State Party, a requested State Party shall,
without undue or unreasonable delay, verify whether a person who has been the
object of conduct set forth in article 6 of this Protocol is its national or has the right

of permanent residence in its territory.

4. In order to facilitate the return of a person who has been the object of
conduct set forth in article 6 of this Protocol and is without proper documentation,
the State Party of which that person is a national or in which he or she has the right
of permanent residence shall agree to issue, at the request of the receiving State
Party, such travel documents or other authorization as may be necessary to enable
the person to travel to and re-enter its territory.

5. Each State Party involved with the return of a person who has been the
object of conduct set forth in article 6 of this Protocol shall take all appropriate
measures to carry out the return in an orderly manner and with due regard for the
safety and dignity of the person.

6. States Parties may cooperate with relevant international organizations in
the implementation of this article.

7. This article shall be without prejudice to any right afforded to persons who
have been the object of conduct set forth in article 6 of this Protocol by any

domestic law of the receiving State Party.
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8. This article shall not affect the obligations entered into under any other
applicable treaty, bilateral or multilateral, or any other applicable operational
agreement or arrangement that governs, in whole or in part, the return of persons

who have been the object of conduct set forth in article 6 of this Protocol.

IV. Final provisions
Article 19. Saving clause

1. Nothing in this Protocol shall affect the other rights, obligations and
responsibilities of States and individuals under international law, including
international humanitarian law and international human rights law and, in particular,

211
(

where applicable, the 1951 Convention” ' and the 1967 Protoco relating to the

Status of Refugees and the principle of non-refoulement as contained therein.

2. The measures set forth in this Protocol shall be interpreted and applied in
a way that is not discriminatory to persons on the ground that they are the object of
conduct set forth in article 6 of this Protocol. The interpretation and application of
those measures shall be consistent with internationally recognized principles of non-

discrimination.

Article 20. Settlement of disputes

1. States Parties shall endeavour to settle disputes concerning the

interpretation or application of this Protocol through negotiation.

2. Any dispute between two or more States Parties concerning the
interpretation or application of this Protocol that cannot be settled through
negotiation within a reasonable time shall, at the request of one of those States
Parties, be submitted to arbitration. If, six months after the date of the request for

arbitration, those States Parties are unable to agree on the organization of the

20 United Nations, Treaty Series, vol. 189, No. 2545.

" bid., vol. 606, Nos. 8791.



261

arbitration, any one of those States Parties may refer the dispute to the International

Court of Justice by request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or
approval of or accession to this Protocol, declare that it does not consider itself
bound by paragraph 2 of this article. The other States Parties shall not be bound by
paragraph 2 of this article with respect to any State Party that has made such a

reservation.

4. Any State Party that has made a reservation in accordance with paragraph
3 of this article may at any time withdraw that reservation by notification to the

Secretary-General of the United Nations.

Article 21. Signature, ratification, acceptance,
approval and accession
1. This Protocol shall be open to all States for signature from 12 to 15
December 2000 in Palermo, Italy, and thereafter at United Nations Headquarters in

New York until 12 December 2002.

2. This Protocol shall also be open for signature by regional economic
integration organizations provided that at least one member State of such
organization has signed this Protocol in accordance with paragraph 1 of this article.

3. This Protocol is subject to ratification, acceptance or approval. Instruments
of ratification, acceptance or approval shall be deposited with the Secretary-General
of the United Nations. A regional economic integration organization may deposit its
instrument of ratification, acceptance or approval if at least one of its member States
has done likewise. In that instrument of ratification, acceptance or approval, such
organization shall declare the extent of its competence with respect to the matters
governed by this Protocol. Such organization shall also inform the depositary of any

relevant modification in the extent of its competence.

4. This Protocol is open for accession by any State or any regional economic

integration organization of which at least one member State is a Party to this
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Protocol. Instruments of accession shall be deposited with the Secretary-General of
the United Nations. At the time of its accession, a regional economic integration
organization shall declare the extent of its competence with respect to matters
governed by this Protocol. Such organization shall also inform the depositary of any

relevant modification in the extent of its competence.

Article 22. Entry into force

1. This Protocol shall enter into force on the ninetieth day after the date of
deposit of the fortieth instrument of ratification, acceptance, approval or accession,
except that it shall not enter into force before the entry into force of the
Convention. For the purpose of this paragraph, any instrument deposited by a
regional economic integration organization shall not be counted as additional to
those deposited by member States of such organization.

2. For each State or regional economic integration organization ratifying,
accepting, approving or acceding to this Protocol after the deposit of the fortieth
instrument of such action, this Protocol shall enter into force on the thirtieth day
after the date of deposit by such State or organization of the relevant instrument or
on the date this Protocol enters into force pursuant to paragraph 1 of this article,

whichever is the later.

Article 23. Amendment

1. After the expiry of five years from the entry into force of this Protocol, a
State Party to the Protocol may propose an amendment and file it with the
Secretary-General of the United Nations, who shall thereupon communicate the
proposed amendment to the States Parties and to the Conference of the Parties to
the Convention for the purpose of considering and deciding on the proposal. The
States Parties to this Protocol meeting at the Conference of the Parties shall make
every effort to achieve consensus on each amendment. If all efforts at consensus

have been exhausted and no agreement has been reached, the amendment shall, as



263

a last resort, require for its adoption a two-thirds majority vote of the States Parties

to this Protocol present and voting at the meeting of the Conference of the Parties.

2. Regional economic integration organizations, in matters within their
competence, shall exercise their right to vote under this article with a number of
votes equal to the number of their member States that are Parties to this Protocol.
Such organizations shall not exercise their right to vote if their member States

exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this article is
subject to ratification, acceptance or approval by States Parties.

4. An amendment adopted in accordance with paragraph 1 of this article shall
enter into force in respect of a State Party ninety days after the date of the deposit
with the Secretary-General of the United Nations of an instrument of ratification,
acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those States
Parties which have expressed their consent to be bound by it. Other States Parties
shall still be bound by the provisions of this Protocol and any earlier amendments

that they have ratified, accepted or approved.

Article 24. Denunciation
1. A State Party may denounce this Protocol by written notification to the
Secretary-General of the United Nations. Such denunciation shall become effective
one year after the date of receipt of the notification by the Secretary-General.
2. A regional economic integration organization shall cease to be a Party to

this Protocol when all of its member States have denounced it.

Article 25. Depositary and languages

1. The Secretary-General of the United Nations is designated depositary of this

Protocol.
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2. The original of this Protocol, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly authorized

thereto by their respective Governments, have signed this Protocol.
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