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KEYWORDS : CONTRACT / CONSTRUCTION / EXTENSION OF TIME
SIRILUCK AMORNSETAPONG : A STUDY OF PROBLEMS IN THE
GOVERNMENT CONSTRUCTION CONTRACT REGARDING EXTENSION OF
TIME. ADVISOR : ASSOC. PROF. VISUTH CHOVICHIEN, Ph.D., 210 pp.

For government construction projects, the owners are government sectors
and most of contractors are private agencies. These parties are governed by the
standard government construction contract, which is annexed to the procurement
regulations of the Prime Minister's office, 1992. Such contract contains extension of
time provision, which causes many disputes between parties in the practical
implementations. Therefore this research aims to analyze the deficiencies of such
contract regarding extension of time provision and propose gquidelines of
improvements for further comprehensiveness and clarifications of the provision.
The methodology includes studying such contract and related dispute documents.
Such documents are collected from 1) the comptroller general’'s department 2) the
attorney general and 3) the administrative court. The analyzing shows the
deficiencies of contractual conditions which cause the problems between parties.
General conditions of 6 well — known international standard construction contracts,
which are FIDIC (1999), EJCDC (2002), JCT (2005), AlA (2007, NEC (3) and ICE (7),
are analyzed to find out extension of time provisions. Such provisions, related
pronouncements and related literatures are analyzed for proposing the guidelines of
improvements. The results of study show that Thai construction contract is unclear in
1) grounds for extension of time claim, 2) procedures for claim, and 3) assessment of
the extension of time period and liquidated damages. The construction contract
should express the extension of time provision clearly for the effective construction
management such as the definitions and examples of grounds for extension of time
claim, claim procedures, the period that the engineer can spend for determining and

responding to claim, calculating the extension of time period, and contractor's

obligation.
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1.9 Delayed Drawings or Instructions
The Contractor shall give notice to the Engineer whenever the Works are likely to
be delayed or disrupted if any necessary drawing or instruction is not issued to
the Contractor within a particular time, which shall be reasonable. The notice
shall include details of the necessary drawing or instruction, details of why and
by when it should be issued, and details of the nature and amount of the delay
or disruption likely to be suffered if it is late.
If the Contractor suffers delay and/or incurs Cost as a result of a failure of the
Engineer to issue the notified drawing or instruction within a time which is
reasonable and is specified in the notice with supporting details, the Contractor
shall give a further notice to the Engineer and shall be entitled subject to Sub-
Clause 20.1 [Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost plus profit, which shall be included in the
Contract Price.
After receiving this further notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.
However, if and to the extent that the Engineer’s failure was caused by any error
or delay by the Contractor, including an error in, or delay in the submission of,
any of the Contractor's Documents, the Contractor shall not be entitled to such
extension of time, Cost or profit.
2.1Right of Access to the Site
The Employer shall give the Contractor right of access to, and possession of, all
parts of the Site within the time (or times) stated in the Contract Data. The right

and possession may not be exclusive to the Contractor. If, under the Contract,
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the Employer is required to give (to the Contractor) possession of any
foundation, structure, plant or means of access, the Employer shall do so in the
time and manner stated in the Specification. However, the Employer may
withhold any such right or possession until the Performance Security has been
received.
If no such time is stated in the Contract Data, the Employer shall give the
Contractor right of access to, and possession of, the Site within such times as
may be required to enable the Contractor to proceed in accordance with the
programme submitted under Sub-Clause 8.3 [Programme].
If the Contractor suffers delay and/or incurs Cost as a result of a failure by the
Employer to give any such right or possession within such time, the Contractor
shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost plus profit, which shall be included in the
Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.
However, if and to the extent that the Employer’s failure was caused by any error
or delay by the Contractor, including an error in, or delay in the submission of,
any of the Contractor's Documents, the Contractor shall not be entitled to such
extension of time, Cost or profit.
4.7 Setting Out
The Contractor shall set out the Works in relation to original points, lines and
levels of reference specified in the Contract or notified by the Engineer. The
Contractor shall be responsible for the correct positioning of all parts of the
Works, and shall rectify any error in the positions, levels, dimensions or

alignment of the Works.
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The Employer shall be responsible for any errors in these specified or notified
items of reference, but the Contractor shall use reasonable efforts to verify their
accuracy before they are used.
If the Contractor suffers delay and/or incurs Cost from executing work which was
necessitated by an error in these items of reference, and an experienced
contractor could not reasonably have discovered such error and avoided this
delay and/or Cost, the Contractor shall give notice to the Engineer and shall be
entitled subject to Sub- Clause 20.1 [Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost plus profit, which shall be included in the
Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to what
extent the error could not reasonably have been discovered, and (ii) the matters
described in sub-paragraphs (a) and (b) above related to this extent.
4.12 Unforeseeable Physical Conditions
In this Sub-Clause, “physical conditions” means natural physical conditions and
man-made and other physical obstructions and pollutants, which the Contractor
encounters at the Site when executing the Works, including sub-surface and
hydrological conditions but excluding climatic conditions.
If the Contractor encounters adverse physical conditions which he considers to
have been Unforeseeable, the Contractor shall give notice to the Engineer as
soon as practicable.
This notice shall describe the physical conditions, so that they can be inspected
by the Engineer, and shall set out the reasons why the Contractor considers
them to be Unforeseeable. The Contractor shall continue executing the Works,
using such proper and reasonable measures as are appropriate for the physical

conditions, and shall comply with any instructions which the Engineer may give.
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If an instruction constitutes a Variation, Clause 13 [Variations and Adjustments]
shall apply.
If and to the extent that the Contractor encounters physical conditions which are
Unforeseeable, gives such a notice, and suffers delay and/or incurs Cost due to
these conditions, the Contractor shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be

delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) payment of any such Cost, which shall be included in the Contract Price.
After receiving such notice and inspecting and/or investigating these physical
conditions, the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine (i) whether and (if so) to what extent
these physical conditions were Unforeseeable, and (ii) the matters described in
subparagraphs (a) and (b) above related to this extent.
However, before additional Cost is finally agreed or determined under sub-
paragraph (ii), the Engineer may also review whether other physical conditions in
similar parts of the Works (if any) were more favourable than could reasonably
have been foreseen when the Contractor submitted the Tender. If and to the
extent that these more favourable conditions were encountered, the Engineer
may proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine the reductions in Cost which were due to these conditions, which may
be included (as deductions) in the Contract Price and Payment Certificates.
However, the net effect of all adjustments under sub-paragraph (b) and all these
reductions, for all the physical conditions encountered in similar parts of the
Works, shall not result in a net reduction in the Contract Price.
The Engineer may take account of any evidence of the physical conditions
foreseen by the Contractor when submitting the Tender, which may be made

available by the Contractor, but shall not be bound by any such evidence.
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4.24 Fossils

All fossils, coins, articles of value or antiquity, and structures and other remains
or items of geological or archaeological interest found on the Site shall be
placed under the care and authority of the Employer. The Contractor shall take
reasonable precautions to prevent Contractor’'s Personnel or other persons from
removing or damaging any of these findings.
The Contractor shall, upon discovery of any such finding, promptly give notice to
the Engineer, who shall issue instructions for dealing with it. If the Contractor
suffers delay and/or incurs Cost from complying with the instructions, the
Contractor shall give a further notice to the Engineer and shall be entitled
subject to Sub-Clause 20.1[Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be

delayed, under Sub-Clause 8.4 [ Extension of Time for Completion], and
(b) payment of any such Cost, which shall be included in the Contract Price.
7.4 Testing

This Sub-Clause shall apply to all tests specified in the Contract, other than the
Tests after Completion (if any).
The Contractor shall provide all apparatus, assistance, documents and other
information, electricity, equipment, fuel, consumables, instruments, labour,
materials, and suitably qualified and experienced staff, as are necessary to carry
out the specified tests efficiently. The Contractor shall agree, with the Engineer,
the time and place for the specified testing of any Plant, Materials and other
parts of the work.
The Engineer may, under Clause 13 [Variations and Adjustments], vary the
location or details of specified tests, or instruct the Contractor to carry out
additional tests. If these varied or additional tests show that the tested Plant,
Materials or workmanship is not in accordance with the Contract, the cost of
carrying out this Variation shall be borne by the Contractor, notwithstanding

other provisions of the Contract.
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The Engineer shall give the Contractor not less than 24 hours’ notice of the
Engineer’s intention to attend the tests. If the Engineer does not attend at the
time and place agreed, the Contractor may proceed with the tests, unless
otherwise instructed by the Engineer, and the tests shall then be deemed to
have been made in the Engineer’s presence.
If the Contractor suffers delay and/or incurs Cost from complying with these
instructions or as a result of a delay for which the Employer is responsible, the
Contractor shall give notice to the Engineer and shall be entitled subject to Sub-
Clause 20.1 [Contractor’'s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost plus profit, which shall be included in the
Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.
The Contractor shall promptly forward to the Engineer duly certified reports of
the tests. When the specified tests have been passed, the Engineer shall
endorse the Contractor’s test certificate, or issue a certificate to him, to that
effect. If the Engineer has not attended the tests, he shall be deemed to have
accepted the readings as accurate.
8.3 Programme
The Contractor shall submit a detailed time programme to the Engineer within 28
days after receiving the notice under Sub-Clause 8.1 [Commencement of
Works]. The Contractor shall also submit a revised programme whenever the
previous programme is inconsistent with actual progress or with the Contractor’s
obligations. Each programme shall include:
(a) the order in which the Contractor intends to carry out the Works, including
the anticipated timing of each stage of design (if any), Contractor’s

Documents, procurement, manufacture of Plant, delivery to Site,



170

construction, erection and testing,
(b) each of these stages for work by each nominated Subcontractor (as defined
in Clause 5 [Nominated Subcontractors]
(c) the sequence and timing of inspections and tests specified in the Contract,
and
(d) a supporting report which includes:
(I) a general description of the methods which the Contractor intends to
adopt, and of the major stages, in the execution of the Works, and
() details showing the Contractor’s reasonable estimate of the number of
each class of Contractor’'s Personnel and of each type of Contractor’s
Equipment, required on the Site for each major stage.
Unless the Engineer, within 21 days after receiving a programme, gives notice to
the Contractor stating the extent to which it does not comply with the Contract,
the Contractor shall proceed in accordance with the programme, subject to his
other obligations under the Contract. The Employer’s Personnel shall be entitled
to rely upon the programme when planning their activities. The Contractor shall
promptly give notice to the Engineer of specific probable future events or
circumstances which may adversely affect the work, increase the Contract Price
or delay the execution of the Works. The Engineer may require the Contractor to
submit an estimate of the anticipated effect of the future event or circumstances,
and/or a proposal under Sub-Clause 13.3 [Variation Procedure]. If, at any time,
the Engineer gives notice to the Contractor that a programme fails (to the extent
stated) to comply with the Contract or to be consistent with actual progress and
the Contractor's stated intentions, the Contractor shall submit a revised
programme to the Engineer in accordance with this Sub-Clause.
8.4Extension of Time for Completion
The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]
to an extension of the Time for Completion if and to the extent that completion for

the purposes of Sub-Clause 10.1 [Taking-Over of the Works and Sections] is or
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will be delayed by any of the following causes:

(a) a Variation (unless an adjustment to the Time for Completion has been
agreed under Sub-Clause 13.3 [Variation Procedure]) or other
substantial change in the quantity of an item of work included in the
Contract,

(b) a cause of delay giving an entitlement to extension of time under a Sub-
Clause of these Conditions,

(c) exceptionally adverse climatic conditions,

(d) Unforeseeable shortages in the availability of personnel or Goods
caused by epidemic or governmental actions, or

(e) any delay, impediment or prevention caused by or attributable to the
Employer, the Employer’s Personnel, or the Employer’s other contractors.

If the Contractor considers himself to be entitled to an extension of the Time for
Completion, the Contractor shall give notice to the Engineer in accordance with
Sub-Clause 20.1 [Contractor's Claims]. When determining each extension of
time under Sub-Clause 20.1, the Engineer shall review previous determinations
and may increase, but shall not decrease, the total extension of time.

8.5 Delays Caused by Authorities
If the following conditions apply, namely:
(a) the Contractor has diligently followed the procedures laid down by the

relevant legally constituted public authorities in the Country,

(b) these authorities delay or disrupt the Contractor’s work, and
(c) the delay or disruption was Unforeseeable,
then this delay or disruption will be considered as a cause of delay under
subparagraph(b) of Sub-Clause 8.4 [Extension of Time for Completion].

8.7 Delay Damages
If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the
Contractor shall subject to Sub-Clause 2.5 [Employer's Claims] pay delay

damages to the Employer for this default. These delay damages shall be the
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sum stated in the Contract Data, which shall be paid for every day which shall
elapse between the relevant Time for Completion and the date stated in the
Taking-Over Certificate. However, the total amount due under this Sub-Clause
shall not exceed the maximum amount of delay damages (if any) stated in the
Contract Data.
These delay damages shall be the only damages due from the Contractor for
such default, other than in the event of termination under Sub-Clause 15.2
[Termination by Employer] prior to completion of the Works. These damages
shall not relieve the Contractor from his obligation to complete the Works, or from
any other duties, obligations or responsibilities which he may have under the
Contract.
8.9 Consequences of Suspension
If the Contractor suffers delay and/or incurs Cost from complying with the
Engineer’s instructions under Sub-Clause 8.8 [Suspension of Work] and/or from
resuming the work, the Contractor shall give notice to the Engineer and shall be
entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
(b) payment of any such Cost, which shall be included in the Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause3.5 [Determinations] to agree or determine these matters.
The Contractor shall not be entitled to an extension of time for, or to payment of
the Cost incurred in, making good the consequences of the Contractor’s faulty
design, workmanship or materials, or of the Contractor’s failure to protect, store
or secure in accordance with Sub-Clause 8.8 [Suspension of Work].
9.2 Delayed Tests
If the Tests on Completion are being unduly delayed by the Employer, Sub-
Clause 7.4 [Testing] (fifth paragraph) and/or Sub-Clause 10.3 [Interference with

Tests on Completion] shall be applicable.



173

If the Tests on Completion are being unduly delayed by the Contractor, the
Engineer may by notice require the Contractor to carry out the Tests within 21
days after receiving the notice. The Contractor shall carry out the Tests on such
day or days within that period as the Contractor may fix and of which he shall
give notice to the Engineer.
If the Contractor fails to carry out the Tests on Completion within the period of 21
days, the Employer’s Personnel may proceed with the Tests at the risk and cost
of the Contractor. The Tests on Completion shall then be deemed to have been
carried out in the presence of the Contractor and the results of the Tests shall be
accepted as accurate.
10.1 Taking Over of the Works and Sections
Except as stated in Sub-Clause 9.4 [ Failure to Pass Tests on Completion], the
Works shall be taken over by the Employer when (i) the Works have been
completed in accordance with the Contract, including the matters described in
Sub-Clause 8.2 [Time for Completion] and except as allowed in sub-paragraph
(a) below, and (ii) a Taking-Over Certificate for the Works has been issued, or is
deemed to have been issued in accordance with this Sub-Clause.
The Contractor may apply by notice to the Engineer for a Taking-Over Certificate
not earlier than 14 days before the Works will, in the Contractor’s opinion, be
complete and ready for taking over. If the Works are divided into Sections, the
Contractor may similarly apply for a Taking-Over Certificate for each Section.
The Engineer shall, within 28 days after receiving the Contractor’s application:
(a) issue the Taking-Over Certificate to the Contractor, stating the date on
which the Works or Section were completed in accordance with the
Contract except for any minor outstanding work and defects which will
not substantially affect the use of the Works or Section for their intended
purpose (either until or whilst this work is completed and these defects

are remedied); or
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(b) reject the application, giving reasons and specifying the work required to
be done by the Contractor to enable the Taking-Over Certificate to be
issued. The Contractor shall then complete this work before issuing a
further notice under this Sub-Clause.

If the Engineer fails either to issue the Taking-Over Certificate or to reject the
Contractor’s application within the period of 28 days, and if the Works or Section
(as the case may be) are substantially in accordance with the Contract, the
Taking-Over Certificate shall be deemed to have been issued on the last day of
that period.

10.3 Interference with Tests on Completion
If the Contractor is prevented, for more than 14 days, from carrying out the Tests
on Completion by a cause for which the Employer is responsible, the Employer
shall be deemed to have taken over the Works or Section (as the case may be)
on the date when the Tests on Completion would otherwise have been
completed.
The Engineer shall then issue a Taking-Over Certificate accordingly, and the
Contractor shall carry out the Tests on Completion as soon as practicable,
before the expiry date of the Defects Notification Period. The Engineer shall
require the Tests on Completion to be carried out by giving 14 days’ notice and
in accordance with the relevant provisions of the Contract.
If the Contractor suffers delay and/or incurs Cost as a result of this delay in
carrying out the Tests on Completion, the Contractor shall give notice to the
Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]
to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) payment of any such Cost plus profit, which shall be included in the

Contract Price.
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After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.
13.7Adjustments for Changes in Legislation

The Contract Price shall be adjusted to take account of any increase or

decrease in Cost resulting from a change in the Laws of the Country (including

the introduction of new Laws and the repeal or modification of existing Laws) or

in the judicial or official governmental interpretation of such Laws, made after the

Base Date, which affect the Contractor in the performance of obligations under

the Contract.

If the Contractor suffers (or will suffer) delay and/or incurs (or will incur)

additional Cost as a result of these changes in the Laws or in such

interpretations, made after the Base Date, the Contractor shall give notice to the

Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims]

to:

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-

Clause 3.5 [Determinations] to agree or determine these matters.

16.1 Contractor’s Entitlement to Suspend Work

If the Engineer fails to certify in accordance with Sub-Clause 14.6 [ Issue of

Interim Payment Certificates ] or the Employer fails to comply with Sub-Clause

2.4 [ Employer’s Financial Arrangements] or Sub-Clause 14.7 [Payment], the

Contractor may, after giving not less than 21 days’ notice to the Employer,

suspend work (or reduce the rate of work) unless and until the Contractor has

received the Payment Certificate, reasonable evidence or payment, as the case

may be and as described in the notice.

Notwithstanding the above, if the Bank has suspended disbursements under its

loan, which finances in whole or in part the execution of the Works, and no
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alternative funds are available as provided for in Sub-Clause 2.4 [Employer’s
Financial Arrangements], the Contractor may by notice suspend work or reduce
the rate of work at any time, but not less than 7 days after the Borrower having
received the suspension notification from the Bank.
The Contractor’s action shall not prejudice his entitlements to financing charges
under Sub-Clause 14.8 [Delayed Payment] and to termination under Sub-Clause
16.2 [Termination by Contractor].
If the Contractor subsequently receives such Payment Certificate, evidence or
payment (as described in the relevant Sub-Clause and in the above notice)
before giving a notice of termination, the Contractor shall resume normal working
as soon as is reasonably practicable.
If the Contractor suffers delay and/or incurs Cost as a result of suspending work
(or reducing the rate of work) in accordance with this Sub-Clause, the Contractor
shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:
(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [ Extension of Time for Completion], and
(b) payment of any such Cost plus profit, which shall be included in the
Contract Price.
After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.
17.3 Employer’s Risks
The risks referred to in Sub-Clause 17.4 below, insofar as they directly affect the
execution of the Works in the Country, are:
(a) war, hostilities (whether war be declared or not), invasion, act of foreign
enemies,
(b) rebellion, terrorism, sabotage by persons other than the Contractor's
Personnel, revolution, insurrection, military or usurped power, or civil war,

within the Country,
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(c) riot, commotion or disorder within the Country by persons other than the
Contractor’s Personnel,

(d) munitions of war, explosive materials, ionising radiation or contamination by
radio-activity, within the Country, except as may be attributable to the
Contractor’s use of such munitions, explosives, radiation or radio-activity,

(e) pressure waves caused by aircraft or other aerial devices travelling at sonic
or supersonic speeds,

(f) use or occupation by the Employer of any part of the Permanent Works,
except as may be specified in the Contract,

(g) design of any part of the Works by the Employer’s Personnel or by others for
whom the Employer is responsible, and

(h) any operation of the forces of nature which is Unforeseeable or against
which an experienced contractor could not reasonably have been expected
to have taken adequate preventative precautions.

19.1Definition of Force Majeure
In this Clause, “Force Majeure” means an exceptional event or circumstance:

(a) which is beyond a Party’s control,

(b) which such Party could not reasonably have provided against before
entering into the Contract,

(c) which, having arisen, such Party could not reasonably have avoided or
overcome, and

(d) which is not substantially attributable to the other Party.

Force Majeure may include, but is not limited to, exceptional events or

circumstances of the kind listed below, so long as conditions (a) to (d) above are

satisfied:
(I) war, hostilities (whether war be declared or not), invasion, act of foreign
enemies,
() rebellion, terrorism, sabotage by persons other than the Contractor's

Personnel, revolution, insurrection, military or usurped power, or civil war,
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(I11) riot, commotion, disorder, strike or lockout by persons other than the
Contractor’s Personnel,

(IV) munitions of war, explosive materials, ionising radiation or contamination
by radio-activity, except as may be attributable to the Contractor’'s use of
such munitions, explosives, radiation or radio-activity, and

(V) natural catastrophes such as earthquake, hurricane, typhoon or volcanic
activity.

20.1Contractor’s Claims
If the Contractor considers himself to be entitled to any extension of the Time for
Completion and/or any additional payment, under any Clause of these
Conditions or otherwise in connection with the Contract, the Contractor shall give
notice to the Engineer, describing the event or circumstance giving rise to the
claim. The notice shall be given as soon as practicable, and not later than 28
days after the Contractor became aware, or should have become aware, of the
event or circumstance.
If the Contractor fails to give notice of a claim within such period of 28 days, the
Time for Completion shall not be extended, the Contractor shall not be entitled to
additional payment, and the Employer shall be discharged from all liability in
connection with the claim. Otherwise, the following provisions of this Sub-Clause
shall apply.
The Contractor shall also submit any other notices which are required by the
Contract, and supporting particulars for the claim, all as relevant to such event
or circumstance.
The Contractor shall keep such contemporary records as may be necessary to
substantiate any claim, either on the Site or at another location acceptable to the
Engineer. Without admitting the Employer’'s liability, the Engineer may, after
receiving any notice under this Sub-Clause, monitor the record-keeping and/or
instruct the Contractor to keep further contemporary records. The Contractor

shall permit the Engineer to inspect all these records, and shall (if instructed)
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submit copies to the Engineer.

Within 42 days after the Contractor became aware (or should have become
aware) of the event or circumstance giving rise to the claim, or within such other
period as may be proposed by the Contractor and approved by the Engineer,
the Contractor shall send to the Engineer a fully detailed claim which includes
full supporting particulars of the basis of the claim and of the extension of time
and/or additional payment claimed. If the event or circumstance giving rise to
the claim has a continuing effect:

(a) this fully detailed claim shall be considered as interim;

(b) the Contractor shall send further interim claims at monthly intervals,
giving the accumulated delay and/or amount claimed, and such further
particulars as the Engineer may reasonably require; and

(c) the Contractor shall send a final claim within 28 days after the end of the
effects resulting from the event or circumstance, or within such other
period as may be proposed by the Contractor and approved by the
Engineer.

Within 42 days after receiving a claim or any further particulars supporting a
previous claim, or within such other period as may be proposed by the Engineer
and approved by the Contractor, the Engineer shall respond with approval, or
with disapproval and detailed comments. He may also request any necessary
further particulars, but shall nevertheless give his response on the principles of
the claim within such time.

Each Payment Certificate shall include such amounts for any claim as have been
reasonably substantiated as due under the relevant provision of the Contract.
Unless and until the particulars supplied are sufficient to substantiate the whole
of the claim, the Contractor shall only be entitled to payment for such part of the
claim as he has been able to substantiate.

The Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations]

tom agree or determine (i) the extension (if any) of the Time for Completion
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(before or after its expiry) in accordance with Sub-Clause 8.4 [Extension of Time
for Completion], and/or (ii) the additional payment (if any) to which the
Contractor is entitled under the Contract.

The requirements of this Sub-Clause are in addition to those of any other Sub-
Clause which may apply to a claim. If the Contractor fails to comply with this or
another Sub-Clause in relation to any claim, any extension of time and/or
additional payment shall take account of the extent (if any) to which the failure
has prevented or prejudiced proper investigation of the claim, unless the claim is

excluded under the second paragraph of this Sub-Clause.
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2.05 Before Starting Construction
A. Preliminary Schedules: Within 10 days after the Effective Date of the
Agreement (unless otherwise specified in the General Requirements), Contractor
shall submit to Engineer for timely review:
1) a preliminary Progress Schedule;
2) a preliminary Schedule of Submittals; and
3) a preliminary Schedule of Values for all of the Work which includes
quantities and prices of items which when added together equal the
Contract Price and subdivides the Work into component parts in
sufficient detail to serve as the basis for progress payments during
performance of the Work. Such prices will include an appropriate amount
of overhead and profit applicable to each item of Work.
4.01 Availability of Lands
A. Owner shall furnish the Site. Owner shall notify Contractor of any
encumbrances or restrictions not of general application but specifically related
to use of the Site with which Contractor must comply in performing the Work.
Owner will obtain in a timely manner and pay for easements for permanent
structures or permanent changes in existing facilities. If Contractor and Owner
are unable to agree on entitlement to or on the amount or extent, if any, of any
adjustment in the Contract Price or Contract Times, or both, as a result of any
delay in Owner’s furnishing the Site or a part thereof, Contractor may make a
Claim therefor as provided in Paragraph 10.05.
B. Upon reasonable written request, Owner shall furnish Contractor with a
current statement of record legal title and legal description of the lands upon

which the Work is to be performed and Owner’s interest therein as necessary for
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giving notice of or filing a mechanic’s or construction lien against such lands in

accordance with applicable Laws and Regulations.

C. Contractor shall provide for all additional lands and access thereto that may

be required for temporary construction facilities or storage of materials and

equipment

4.03 Differing Subsurface or Physical Conditions

A. Notice: If Contractor believes that any subsurface or physical condition at or

contiguous to the Site that is uncovered or revealed either:

1)

is of such a nature as to establish that any “technical data” on which
Contractor is entitled to rely as provided in Paragraph 4.02 is materially
inaccurate; or

is of such a nature as to require a change in the Contract Documents; or
differs materially from that shown or indicated in the Contract
Documents; or

is of an unusual nature, and differs materially from conditions ordinarily
encountered and generally recognized as inherent in work of the

character provided for in the Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before

further disturbing the subsurface or physical conditions or performing any

Work in connection therewith (except in an emergency as required by

Paragraph 6.16.A), notify Owner and Engineer in writing about such

condition. Contractor shall not further disturb such condition or perform any

Work in connection therewith (except as aforesaid) until receipt of written

order to do so.

B. Engineer’s Review: After receipt of written notice as required by Paragraph

4.03.A, Engineer will promptly review the pertinent condition, determine the

necessity of Owner’s obtaining additional exploration or tests with respect

thereto, and advise Owner in writing (with a copy to Contractor) of

Engineer’s findings and conclusions.
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C. Possible Price and Times Adjustments

1) The Contract Price or the Contract Times, or both, will be equitably

2)

3)

adjusted to the extent that the existence of such differing subsurface or

physical condition causes an increase or decrease in Contractor's cost

of, or time required for, performance of the Work; subject, however, to the

following:

a.

b.

such condition must meet any one or more of the categories
described in Paragraph 4.03.A; and

with respect to Work that is paid for on a Unit Price Basis, any
adjustment in Contract Price will be subject to the provisions of

Paragraphs 9.07 and 11.03.

Contractor shall not be entitled to any adjustment in the Contract Price or

Contract Times if:

a.

Contractor knew of the existence of such conditions at the time
Contractor made a final commitment to Owner with respect to
Contract Price and Contract Times by the submission of a Bid or
becoming bound under a negotiated contract; or

the existence of such condition could reasonably have been
discovered or revealed as a result of any examination, investigation,
exploration, test, or study of the Site and contiguous areas required
by the Bidding Requirements or Contract Documents to be
conducted by or for Contractor prior to Contractor's making such
final commitment; or

Contractor failed to give the written notice as required by Paragraph

4.03.A.

If Owner and Contractor are unable to agree on entitlement to or on the

amount or extent, if any, of any adjustment in the Contract Price or

Contract Times, or both, a Claim may be made therefor as provided in

Paragraph 10.05. However, Owner and Engineer, and any of their
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Related Entities shall not be liable to Contractor for any claims, costs,
losses, or damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) sustained by Contractor on

or in connection with any other project or anticipated project.

4.04 Underground Facilities

B. Not Shown or Indicated

1)

If an Underground Facility is uncovered or revealed at or contiguous to
the Site which was not shown or indicated, or not shown or indicated with
reasonable accuracy in the Contract Documents, Contractor shall,
promptly after becoming aware thereof and before further disturbing
conditions affected thereby or performing any Work in connection
therewith (except in an emergency as required by Paragraph 6.16.A),
identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer. Engineer will promptly review the
Underground Facility and determine the extent, if any, to which a change
is required in the Contract Documents to reflect and document the
consequences of the existence or location of the Underground Facility.
During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

If Engineer concludes that a change in the Contract Documents is
required, a Work Change Directive or a Change Order will be issued to
reflect and document such consequences. An equitable adjustment shall
be made in the Contract Price or Contract Times, or both, to the extent
that they are attributable to the existence or location of any Underground
Facility that was not shown or indicated or not shown or indicated with
reasonable accuracy in the Contract Documents and that Contractor did
not know of and could not reasonably have been expected to be aware

of or to have anticipated. If Owner and Contractor are unable to agree on
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entittement to or on the amount or extent, if any, of any such adjustment
in Contract Price or Contract Times, Owner or Contractor may make a
Claim therefor as provided in Paragraph 10.05.
6.04 Progress Schedule
A. Contractor shall adhere to the Progress Schedule established in accordance
with Paragraph 2.07 as it may be adjusted from time to time as provided below.
1) Contractor shall submit to Engineer for acceptance (to the extent
indicated in Paragraph 2.07) proposed adjustments in the Progress
Schedule that will not result in changing the Contract Times. Such
adjustments will comply with any provisions of the General Requirements
applicable thereto.
2) Proposed adjustments in the Progress Schedule that will change the
Contract Times shall be submitted in accordance with the requirements
of Article 12. Adjustments in Contract Times may only be made by a
Change Order.
6.09 Laws and Regulations

A. Contractor shall give all notices required by and shall comply with all Laws

and Regulations applicable to the performance of the Work. Except where

otherwise expressly required by applicable Laws and Regulations, neither

Owner nor Engineer shall be responsible for monitoring Contractor's compliance

with any Laws or Regulations.

B. If Contractor performs any Work knowing or having reason to know that it is

contrary to Laws or Regulations, Contractor shall bear all claims, costs, losses,

and damages (including but not limited to all fees and charges of engineers,

architects, attorneys, and other professionals and all court or arbitration or other

dispute resolution costs) arising out of or relating to such Work. However, it shall

not be Contractor’s primary responsibility to make certain that the Specifications

and Drawings are in accordance with Laws and Regulations, but this shall not

relieve Contractor of Contractor’s obligations under Paragraph 3.03.
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C. Changes in Laws or Regulations not known at the time of opening of Bids (or,
on the Effective Date of the Agreement if there were no Bids) having an effect on
the cost or time of performance of the Work shall be the subject of an adjustment
in Contract Price or Contract Times. If Owner and Contractor are unable to agree
on entitlement to or on the amount or extent, if any, of any such adjustment, a
Claim may be made therefor as provided in Paragraph 10.05.

10.05 Claims
B. Notice: Written notice stating the general nature of each Claim shall be
delivered by the claimant to Engineer and the other party to the Contract
promptly (but in no event later than 30 days) after the start of the event giving
rise thereto. The responsibility to substantiate a Claim shall rest with the party
making the Claim. Notice of the amount or extent of the Claim, with supporting
data shall be delivered to the Engineer and the other party to the Contract within
60 days after the start of such event (unless Engineer allows additional time for
claimant to submit additional or more accurate data in support of such Claim). A
Claim for an adjustment in Contract Price shall be prepared in accordance with
the provisions of Paragraph 12.01.B. A Claim for an adjustment in Contract Time
shall be prepared in accordance with the provisions of Paragraph 12.02.B. Each
Claim shall be accompanied by claimant’s written statement that the adjustment
claimed is the entire adjustment to which the claimant believes it is entitled as a
result of said event. The opposing party shall submit any response to Engineer
and the claimant within 30 days after receipt of the claimant’s last submittal
(unless Engineer allows additional time).
C. Engineer’s Action: Engineer will review each Claim and, within 30 days after
receipt of the last submittal of the claimant or the last submittal of the opposing
party, if any, take one of the following actions in writing:

1) deny the Claim in whole or in part,

2) approve the Claim, or
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3) notify the parties that the Engineer is unable to resolve the Claim
if, in the Engineer’s sole discretion, it would be inappropriate for
the Engineer to do so. For purposes of further resolution of the
Claim, such notice shall be deemed a denial.

12.03 Delays
A. Where Contractor is prevented from completing any part of the Work within
the Contract Times due to delay beyond the control of Contractor, the Contract
Times will be extended in an amount equal to the time lost due to such delay if a
Claim is made therefor as provided in Paragraph 12.02.A. Delays beyond the
control of Contractor shall include, but not be limited to, acts or neglect by
Owner, acts or neglect of utility owners or other contractors performing other
work as contemplated by Article 7, fires, floods, epidemics, abnormal weather
conditions, or acts of God.

13.04 Uncovering Work
A. If any Work is covered contrary to the written request of Engineer, it must, if
requested by Engineer, be uncovered for Engineer’s observation and replaced
at Contractor’'s expense.
B. If Engineer considers it necessary or advisable that covered Work be
observed by Engineer or inspected or tested by others, Contractor, at Engineer’s
request, shall uncover, expose, or otherwise make available for observation,
inspection, or testing as Engineer may require, that portion of the Work in
question, furnishing all necessary labor, material, and equipment.
C. If it is found that the uncovered Work is defective, Contractor shall pay all
claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court
or arbitration or other dispute resolution costs) arising out of or relating to such
uncovering, exposure, observation, inspection, and testing, and of satisfactory
replacement or reconstruction (including but not limited to all costs of repair or

replacement of work of others); and Owner shall be entitled to an appropriate
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decrease in the Contract Price. If the parties are unable to agree as to the
amount thereof, Owner may make a Claim therefor as provided in Paragraph
10.05.

D. If, the uncovered Work is not found to be defective, Contractor shall be
allowed an increase in the Contract Price or an extension of the Contract Times,
or both, directly attributable to such uncovering, exposure, observation,
inspection, testing, replacement, and reconstruction. If the parties are unable to
agree as to the amount or extent thereof, Contractor may make a Claim therefor
as provided in Paragraph 10.05.

15.01 Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion
thereof for a period of not more than 90 consecutive days by notice in writing to
Contractor and Engineer which will fix the date on which Work will be resumed.
Contractor shall resume the Work on the date so fixed. Contractor shall be
granted an adjustment in the Contract Price or an extension of the Contract
Times, or both, directly attributable to any such suspension if Contractor makes

a Claim therefor as provided in Paragraph 10.05.
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2.15 Notice of discrepancies etc.
If the Contractor becomes aware of any such error, omission or inadequacy as is
referred to in clause 2.14 or any other discrepancy or divergence in or between
any of the following documents, namely:
.1 the Contract Drawings;
.2 the Specification/Work Schedules;
.3 any instruction issued by the Architect/Contract Administrator under
these Conditions;
4 any drawings or documents issued by the Architect/Contract
Administrator under any of clauses 2.9 to 2.12; and
.5 (where applicable) the CDP Documents,
he shall immediately give notice with appropriate details to the
Architect/Contract Administrator, who shall issue instructions in that regard.
2.27.1 Notice by Contractor of delay to progress
If and whenever it becomes reasonably apparent that the progress of the Works
or any Section is being or is likely to be delayed the Contractor shall forthwith
give notice to the Architect/Contract Administrator of the material circumstances,
including the cause or causes of the delay, and shall identify in the notice any
event which in his opinion is a Relevant Event.
2.28.2 Fixing Completion Date
Whether or not an extension is given, the Architect/Contract Administrator shall
notify the Contractor of his decision in respect of any notice under clause 2-:27
as soon as is reasonably practicable and in any event within 12 weeks of receipt
of the required particulars. Where the period from receipt to the Completion Date

is less than 12 weeks, he shall endeavour to do so prior to the Completion Date.
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2.29 Relevant Events
The following are the Relevant Events referred to in clauses 2:27 and 2-28:
.1 Variations and any other matters or instructions which under these Conditions
are to be treated as, or as requiring, a Variation;
.2 Architect/Contract Administrator's instructions:
.1 under any of clauses 2.15, 3.15, 3.16, 3.22.2 or 5.3.2; or
.2 for the opening up for inspection or testing of any work, materials or
goods under clause 3.17 or 3.18.4 (including making good), unless the
inspection or test shows that the work, materials or goods are not in
accordance with this Contract;
.3 deferment of the giving of possession of the site or any Section under clause
2-5;
.4 suspension by the Contractor under clause 4-14 of the performance of his
obligations under this Contract;
.5 any impediment, prevention or default, whether by act or omission, by the
Employer, the Architect/Contract Administrator, the Quantity Surveyor or any of
the Employer's Persons, except to the extent caused or contributed to by any
default, whether by act or omission, of the Contractor or of any of the
Contractor's Persons;
.6 the carrying out by a Statutory Undertaker of work in pursuance of its statutory
obligations in relation to the Works, or the failure to carry out such work;
.I exceptionally adverse weather conditions;
.8 loss or damage occasioned by any of the Specified Perils;
.9 civil commotion or the use or threat of terrorism and/or the activities of the
relevant authorities in dealing with such event or threat;
.10 strike, lock-out or local combination of workmen affecting any of the trades
employed upon the Works or any of the trades engaged in the preparation,

manufacture or transportation of any of the goods or materials required for the
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Works or any persons engaged in the preparation of the design for the
Contractor's Designed Portion;
.11 the exercise after the Base Date by the United Kingdom Government of any
statutory power which directly affects the execution of the Works;
.12 force majeure.
2-:32 Payment or allowance of liquidated damages
.2 A notice from the Employer under clause 2.32.1 shall state that for the period
between the Completion Date and the date of practical completion of the Works
or that Section:
.1 he requires the Contractor to pay liquidated damages at the rate
stated in the Contract Particulars, or lesser rate stated in the notice, in
which event the Employer may recover the same as a debt; and/or
.2 that he will withhold or deduct liquidated damages at the rate stated in
the Contract Particulars, or at such lesser stated rate, from sums due to
the Contractor.
3-10 Compliance with instructions
The Contractor shall forthwith comply with all instructions issued to him by the
Architect/Contract Administrator in regard to any matter in respect of which the
Architect/Contract Administrator is expressly empowered by these Conditions to
issue instructions, save that:
.2 where an instruction for a Variation is given which pursuant to clause 5.3.1
requires the Contractor to provide a Variation Quotation, the Variation shall not
be carried out until the Architect/Contract Administrator has in relation to it
issued either a Confirmed Acceptance or a further instruction under clause
5.3.2;
3.23 Instructions on antiquities
The Architect/Contract Administrator shall issue instruction as to be taken

concerning any object reported under clause 3.22, which (without limiting his
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powers) may require the contractor to permit the examination, excavation or
removal of the object by a third party.

5-3.2 Schedule 2 Quotation
If the Contractor within that 7 day period give a notice of such disagreement, he
he shall not be obliged to provide that quotation and the Variation shall not be
carried out unless and until the Architect/Contract Administrator gives a further
instruction that the Variation is to be carried out and is to be valued by a

Valuation.
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Concealed or Unknown Conditions. If the Contractor encounters conditions at
the site that are (1) subsurface or otherwise concealed physical conditions that
differ materially from those indicated in the Contract Documents or (2) unknown
physical conditions of an unusual nature that differ materially from those
ordinarily found to exist and generally recognized as inherent in construction
activities of the character provided for in the Contract Documents, the Contractor
shall promptly provide notice to the Owner and the Architect before conditions
are disturbed and in no event later than 21 days after first observance of the
conditions. The Architect will promptly investigate such conditions and, if the
Architect determines that they differ materially and cause an increase or
decrease in the Contractor’s cost of, or time required for, performance of any
part of the Work, will recommend an equitable adjustment in the Contract Sum or
Contract Time, or both. If the Architect determines that the conditions at the site
are not materially different from those indicated in the Contract Documents and
that no change in the terms of the Contract is justified, the Architect shall
promptly notify the Owner and Contractor in writing, stating the reasons. If either
party disputes the Architect’'s determination or recommendation, that party may
proceed as provided in Article 15.

If, in the course of the Work, the Contractor encounters human remains or
recognizes the existence of burial markers, archaeological sites or wetlands not
indicated in the Contract Documents, the Contractor shall immediately suspend
any operations that would affect them and shall notify the Owner and Architect.
Upon receipt of such notice, the Owner shall promptly take any action necessary
to obtain governmental authorization required to resume the operations. The
Contractor shall continue to suspend such operations until otherwise instructed

by the Owner but shall continue with all other operations that do not affect those
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remains or features. Requests for adjustments in the Contract Sum and Contract
Time arising from the existence of such remains or features may be made as

provided in Article 15

5.2.3 If the Owner or Architect has reasonable objection to a person or entity proposed

by the Contractor, the Contractor shall propose another to whom the Owner or
Architect has no reasonable objection. If the proposed but rejected
Subcontractor was reasonably capable of performing the Work, the Contract
Sum and Contract Time shall be increased or decreased by the difference, if
any, occasioned by such change, and an appropriate Change Order shall be
issued before commencement of the substitute Subcontractor's Work. However,
no increase in the Contract Sum or Contract Time shall be allowed for such
change unless the Contractor has acted promptly and responsively in submitting

names as required.

7.3.1 A Construction Change Directive is a written order prepared by the Architect and

8.3.1

signed by the Owner and Architect, directing a change in the Work prior to
agreement on adjustment, if any, in the Contract Sum or Contract Time, or both.
The Owner may by Construction Change Directive, without invalidating the
Contract, order changes in the Work within the general scope of the Contract
consisting of additions, deletions or other revisions, the Contract Sum and
Contract Time being adjusted accordingly.

If the Contractor is delayed at any time in the commencement or progress of the
Work by an act or neglect of the Owner or Architect, or of an employee of either,
or of a separate contractor employed by the Owner; or by changes ordered in
the Work; or by labor disputes, fire, unusual delay in deliveries, unavoidable
casualties or other causes beyond the Contractor's control; or by delay
authorized by the Owner pending mediation and arbitration; or by other causes
that the Architect determines may justify delay, then the Contract Time shall be
extended by Change Order for such reasonable time as the Architect may

determine.
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9.7 FAILURE OF PAYMENT

10.3.2

If the Architect does not issue a Certificate for Payment, through no fault of the
Contractor, within seven days after receipt of the Contractor's Application for
Payment, or if the Owner does not pay the Contractor within seven days after the
date established in the Contract Documents the amount certified by the
Architect or awarded by binding dispute resolution, then the Contractor may,
upon seven additional days’ written notice to the Owner and Architect, stop the
Work until payment of the amount owing has been received. The Contract Time
shall be extended appropriately and the Contract Sum shall be increased by the
amount of the Contractor’'s reasonable costs of shut-down, delay and start-up,
plus interest as provided for in the Contract Documents.

Upon receipt of the Contractor’'s written notice, the Owner shall obtain the
services of a licensed laboratory to verify the presence or absence of the
material or substance reported by the Contractor and, in the event such material
or substance is found to be present, to cause it to be rendered harmless. Unless
otherwise required by the Contract Documents, the Owner shall furnish in writing
to the Contractor and Architect the names and qualifications of persons or
entities who are to perform tests verifying the presence or absence of such
material or substance or who are to perform the task of removal or safe
containment of such material or substance. The Contractor and the Architect will
promptly reply to the Owner in writing stating whether or not either has
reasonable objection to the persons or entities proposed by the Owner. If either
the Contractor or Architect has an objection to a person or entity proposed by
the Owner, the Owner shall propose another to whom the Contractor and the
Architect have no reasonable objection. When the material or substance has
been rendered harmless, Work in the affected area shall resume upon written
agreement of the Owner and Contractor. By Change Order, the Contract Time

shall be extended appropriately and the Contract Sum shall be increased in the
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amount of the Contractor’s reasonable additional costs of shut-down, delay and
start-up.

14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost
and time caused by suspension, delay or interruption as described in Section
14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall
be made to the extent.

1 that performance is, was or would have been so suspended, delayed
or interrupted by another cause for which the Contractor is responsible;
or

2 that an equitable adjustment is made or denied under another
provision of the Contract.

15.1.5 CLAIMS FOR ADDITIONAL TIME
15.1.5.1 If the Contractor wishes to make a Claim for an increase in the Contract
Time, written notice as provided herein shall be given. The Contractor’s Claim
shall include an estimate of cost and of probable effect of delay on progress of
the Work. In the case of a continuing delay, only one Claim is necessary.
15.1.5.2 If adverse weather conditions are the basis for a Claim for additional
time, such Claim shall be documented by data substantiating that weather
conditions were abnormal for the period of time, could not have been reasonably

anticipated and had an adverse effect on the scheduled construction
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31 The programme
31.1 If a programme is not identified in the Contract Data, the Contractor submits
a first programme to the Project Manager for acceptance within the period
stated in the Contract Data.
32 Revising the programme
32.1 The Contractor shows on each revised programme.
- the actual progress achieved on each operation and its effect upon the
timing of the remaining work,
- the effects of implemented compensation events,
- how the Contractor plans to deal with any delays and to correct notified
defects and
- any other changes which the Contractor proposes to make to the
Accepted Programme.
60 Compensation events
60.1 The following are compensation events.
(1) The Project Manager gives an instruction changing the Works
Information except
- a change made in order to accept a Defect or
- a change to the Works Information provided by the Contractor
for his design which is made either at his request or to comply
with other Works Information provided by the Employer.
(2) The Employer does not allow access to and use of a part of the Site
by the later of its access date and the date shown on the Accepted
Programme.
(3) The Employer does not provide something which he is to provide by

the date for providing it shown on the Accepted Programme.
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(4) The Project Manager gives an instruction to stop or not to start any
work or to change a Key Date.
(5) The Employer or Others
- do not work within the times shown on the Accepted
Programme,
- do not work within the conditions stated in the Works
Information or
- carry out work on the Site that is not stated in the Works
Information.
(6) The Project Manager or the Supervisor does not reply to a
communication from the Contractor within the period required by this
contract.
(7) The Project Manager gives an instruction for dealing with an object of
value or of historical or other interest found within the Site.
(8) The Project Manager or the Supervisor changes a decision which he
has previously communicated to the Contractor.
(9) The Project Manager withholds an acceptance (other than
acceptance of a quotation for acceleration or for not correcting a Defect)
for a reason not stated in this contract.
(10) The Supervisor instructs the Contractor to search for a Defect and
no Defect is found unless the search is needed only because the
Contractor gave insufficient notice of doing work obstructing a required
test or inspection.
(11) A test or inspection done by the Supervisor causes unnecessary
delay.
(12) The Contractor encounters physical conditions which
- are within the Site,

- are not weather conditions and
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- an experienced contractor would have judged at the Contract
Date to have such a small chance of occurring that it would have
been unreasonable for him to have allowed for them.
Only the difference between the physical conditions encountered and
those for which it would have been reasonable to have allowed is taken
into account in assessing a compensation event.
(13) A weather measurement is recorded
- within a calendar month,
- before the Completion Date for the whole of the works and
- at the place stated in the Contract Data
the value of which, by comparison with the weather data, is shown to
occur on average less frequently than once in ten years.
Only the difference between the weather measurement and the weather
which the weather data show to occur on average less frequently than
once in ten years is taken into account in assessing a compensation
event.
(14) An event which is an Employer’s risk stated in this contract.
(15) The Project Manager certifies take over of a part of the works before
both Completion and the Completion Date.
(16) The Employer does not provide materials, facilities and samples for
tests and inspections as stated in the Works Information.
(17) The Project Manager notifies a correction to an assumption which he
has stated about a compensation event.
(18) A breach of contract by the Employer which is not one of the other
compensation events in this contract.
(19) An event which
- stops the Contractor completing the works or
- stops the Contractor completing the works by the date shown

on the Accepted Programme,
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and which
- neither Party could prevent,
- an experienced contractor would have judged at the Contract
Date to have such a small chance of occurring that it would have
been unreasonable for him to have allowed for it and
- is not one of the other compensation events stated in this
contract
60.2 In judging the physical conditions for the purpose of assessing a
compensation event, the Contractor is assumed to have taken into account
- the Site Information,
- publicly available information referred to in the Site Information,
- information obtainable from a visual inspection of the Site and
- other information which an experienced contractor could reasonably be
expected to have or to obtain.
60.3 If there is an ambiguity or inconsistency within the Site Information
(including the information referred to in it), the Contractor is assumed to have
taken into account the physical conditions more favourable to doing the work.
61 Notifying compensation events
61.3 The Contractor notifies the Project Manager of an event which has
happened or which he expects to happen as a compensation event if
- the Contractor believes that the event is a compensation event and
- the Project Manager has not notified the event to the Contractor.
If the Contractor does not notify a compensation event within eight weeks of
becoming aware of the event, he is not entitled to a change in the Prices, the
Completion Date or a Key Date unless the Project Manager should have notified
the event to the Contractor but did not.
61.4 If the Project Manager decides that an event notified by the Contractor
- arises from a fault of the Contractor,

- has not happened and is not expected to happen,
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- has no effect upon Defined Cost, Completion or meeting a Key Date or
- is not one of the compensation events stated in this contract
he notifies the Contractor of his decision that the Prices, the Completion Date
and the Key Dates are not to be changed.
If the Project Manager decides otherwise, he notifies the Contractor accordingly
and instructs him to submit quotations.
If the Project Manager does not notify his decision to the Contractor within
either
- one week of the Contractor’s notification or
- a longer period to which the Contractor has agreed,
the Contractor may notify the Project Manager to this effect. A failure by the
Project Manager to reply within two weeks of this notification is treated as
acceptance by the Project Manager that the event is a compensation event and
an instruction to submit quotations.
62 Quotations for compensation events
62.2 Quotations for compensation events comprise proposed changes to the
Prices and any delay to the Completion Date and Key Dates assessed by the
Contractor. The Contractor submits details of his assessment with each
quotation. If the programme for remaining work is altered by the compensation
event, the Contractor includes the alterations to the Accepted Programme in his

quotation.
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12(1) Adverse physical conditions and artificial obstructions
If during the carrying out of the Works the Contractor encounters physical
conditions (other than weather conditions or conditions due to weather
conditions) or artificial obstructions which conditions or obstructions could not in
his opinion reasonably have been foreseen by an experienced contractor the
Contractor shall as early as practicable give written notice thereof to the
Engineer.

12(2) Intention to claim
If in addition the Contractor intends to make any claim for additional payment or
extension of time arising from any such condition or obstruction he shall at the
same time or as soon thereafter as may be reasonable inform the Engineer in
writing pursuant to Clause 53 and/or Clause 44(1) as may be appropriate
specifying the condition to which the claim relates.

12(3) Measures being taken
When giving notification or information in accordance with sub-clause(1) and/or
(2) of this Clause or as soon as practicable thereafter the Contractor shall give
details of any anticipated effects of the condition or obstruction the measures he
has taken is taking or is proposing to take their estimated cost and the extent of
the anticipated delay in or interference with the carrying out the Works.

12(4) Action by Engineer
Follow receipt of any notification under sub-clauses (1) or (2) or receipt of details
in accordance with sub-clause (3) of this Clause the Engineer may if he think fit
among other things
(a) require the Contractor to investigate and report upon the practicality cost

and timing of alternative measures which may be available.
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(b) give written consent to measures notified under sub-clause (3) of this Clause
with or without modification
(c) give written instructions as to how the physical conditions or artificial
obstructions are to be dealt with
(d) order a suspension under Clause 40 or a variation under Clause 51.
13(1) Wok to be to satisfaction of Engineer
Save insofar as it is legally or physically impossible the Contractor shall
construct and complete the Works in strict accordance with the Contract to the
satisfaction of the Engineer’s instructions on any matter connected therewith
(whether mentioned in the Contract or not). The Contractor shall take instructions
only from the Engineer or subject to Clause2(4) from his duty appointed
delegate.
13(3) Delay and extra cost
If in pursuance of Clause 5 or Sub-clause(1) of this Clause the Engineer shall
issue instructions which involve the Contractor in delay or disrupt his
arrangements or methods of construction so as to cause him to incur cost
beyond that reasonably to have been foreseen by an experienced contractor at
the time of tender then the Engineer shall take such delay into account in
determining any extension of time to which the Contractor is entitled under
Clause 44 and the Contractor shall subject to Clause 53 be paid in accordance
with Clause 60 the amount of such extra cost as may be reasonable except to
the extent that such delay and extra cost result from the Contractor’'s default.
Profit shall be added thereto in require any variation to any part of the Works the
same shall be deemed to have been given pursuant to Clause 51.
14(1) Programme to be furnished
(a) Within 21 after the award of the Contract the Contractor shall submit to the
Engineer for his acceptance a programme showing the order in which he
proposes to carry out the Works having regard to the provision of Clause

42(1).
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(b) At the same tie the Contractor shall also provide in writing for the information
of the Engineer a general description of the arrangement and methods of
construction which the Contractor proposes to adopt for the carrying out of
the Works.

(c) Should the Engineer reject any programme under sub-clause(2)(b) of this
Clause the Contractor shall within 21 days of such rejection submit a revised
programe.

14(4) Revision of programme

Should it appear to the Engineer at any time that the actual progress of the work

does not conform with the accepted programme referred to in sub-clause(1) of

this Clause the Engineer shall be entitled to require the Contractor to produce a

revised programme showing such modifications to the original programme as

may be necessary to ensure completion of the Works or any Section within the
time for completion as defines in Clause 43 or extended time granted pursuant
to Clause 44. In such event the Contractor shall submit his revised programme
within 21 days or within such further period as the Engineer ma allow. Thereafter
the provisions of sub-clause(2) and (3) of this Clause shall apply.

14(5) Design criteria

The Engineer shall provide to the Contract such design criteria relevant to the

Permanent Works or any Temporary Works design supplied by the Engineer as

may be necessary to enable the Contractor to comply with sub-clause(6) and (7)

of this Clause.

14(6) Methods of construction

If requested by the Engineer the Contractor shall submit at such times and in

such further detail as the Engineer may reasonably require information

pertaining to methods of construction (including Temporary Works and the use
of Contractor's Equipment) which the Contractor proposes to adopt or use and
calculations of stresses strains and deflections that will arise in the permanent

Works or any parts thereof during construction so as to enable the Engineer to
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decide whether if these methods are adhered to the Works can be constructed
and completed in accordance with the Contract and without detriment to the
Permanent Works when completed.
14(7) Engineer’s consent
The Engineer shall inform the Contractor in writing within 21 days after receipt of
the information submitted in accordance with sub-clauses(1)(b) and (6) of this
clause either
(a) that the Contractor's proposed methods have the consent of the
Engineer or
(b) in what respects in the opinion of the Engineering they fail to meet
the requirements of the Contractor or will be detrimental to the
Permanent Works.
In the latter event the Contractor shall take such steps or make such changes in
the said methods as may be necessary to meet the Engineer’s requirements and
to obtain his consent. The Contractor shall not change the methods which have
received the Engineer's consent without the future consent in writing of the
Engineer which shall not be unreasonably withheld.
14(8) Delay and extra cost
If the Contractor unavoidably incurs delay or extra cost because
(a) the Engineer’s consent to the proposed methods of construction ids
unreasonably delayed or
(b) the Engineer’s requirements pursuant to sub-clause (7) of this Clause
or any limitations imposed by any of the design criteria supplied by
the Engineer pursuant to sub-clause (5) of this Clause could not
reasonably have been foreseen by an experienced contractor at the
time of tender
then the Engineer shall take such delay into account in determining any
extension of time to which the Contractor is entitled under Clause 44 and the

Contractor shall subject to Clause 53 be paid in accordance with Clause 60 the
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amount of any extra cost to which he may be entitled. Profit shall be added
thereof on respect of any additional permanent or temporary work.
38(2) Examination of Work before Covering up
The Contractor shall uncover any parts of the Works or make openings in or
through the same as the Engineer may from time to time direct and shall
reinstate and make good such part or parts to satisfaction of the Engineer. If any
such part or parts have been covered up or put out of view after compliance with
the requirements of sub-clause (1) of this Clause and are found to have been
carried out in accordance with the Contract the cost of uncovering making
openings in or through reinstating and making good the same shall be borne by
the Employer but in any other case all such be borne by the Contractor.
40(1) Suspension of Work
The Contractor shall on the written order of the Engineer suspend the progress
of the Works or any part thereof for such time or times and in such manner as
the Engineer may consider necessary and shall during such suspension
properly protect and secure the work so far as is necessary in the opinion of the
Engineer. Except to the extent that such suspension is
(a) otherwise provides for in the Contract or
(b) necessary by reason of weather conditions or by some default on the
part of the Contractor or
(c) necessary for the proper construction and completion or for the
safety of the Works or any part thereof in as much as much necessity
does not arise from any act or default of the Engineer or the
Employer or from any of the Excepted Risks defined in Clause 20(2)
then if compliance with the Engineer’s instructions under the clause involves the
Contractor in delay or extra cost the Engineer shall take such delay into account
in determining any extension of time to which the Contractor is entitled under
Clause 44 and the Contractor shall subject to Clause 53 be paid in accordance

with Clause 60 the amount of such extra cost as may be reasonable. Profit shall



207

be thereto.

42(3) Failure to give possession
If the Contractor suffers delay and/or incurs extra cost from failure on the part of
the Employer to give possession or access in accordance with the terms of this
clause the Engineer shall take such delay into account in determining any
extension of time to which the Contractor is entitled under Clause 44 and the
Contractor shall subject to Clause 53 be paid in accordance with Clause 60 the
amount of any extra cost to which he may be entitled. Profit shall be added
thereof on respect of any additional permanent or temporary work.

44(1) Extension of time for completion
Should the contractor consider that

(a) any variation order under Clause 51(1) or

(b) increased quantities referred to in Clause 51(4) or

(c) any cause of delay referred to in the conditions or

(d) exceptional adverse weather conditions or

(e) any delay impediment prevention or default by the Employer or

(f) other special circumstances of any kind whatsoever which may

occur

be such as to entitled him to an extension of time for the substantial completion
of the Works or any Section thereof he shall within 28 days after cause of any
delay has arisen or as soon thereafter as is reasonable deliver to the Engineer
full an detailed particulars in justification of the period of extension claimed in
order that the claim may be investigated at the time.

44(3) Should the Engineer consider that the delay suffered fairly entitles the Contractor
to an extension of the time for the substantial completion of the Works or any
Section thereof such interim extension shall be granted forthwith and be notified
to the Contractor in writing with a copy to the Employer. In the event that the

Contractor has made a claim for an extension of time but the Engineer does not
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consider the Contractor entitled to an extension of time he shall so inform the
Contractor without delay.

44(4) The Engineer shall not later than 14 days after the due date or extended date for
completion of the Works or any Section thereof (and whether or not the
Contractor shall have made any claim for an extension of time) consider all the
circumstances known to him at that time and take actions similar to that provided
for in sub-clause (3) of this Clause. Should the Engineer consider that the
Contractor is not entitled to an extension of time he shall so notify the Employer
and the Contractor.

48(1) Notification of substantial completion
When the contractor considers that

(a) the whole of the Works or
(b) any Section in respect of which a separate time for completion is
provided in the Appendix to the Form of Tender
has been substantially completed and has satisfactorily passed any final test
that may be prescribed by the Contractor he may give notice in writing to that effect to
the Engineer or to the Engineer’'s Representative. Such notice shall be accompanied by
an undertaking to finish any outstanding work in accordance with the provisions of

Clause49 (1).

48(2) Certification of substantial completion

(a) The Engineer shall within 21 days of the date of delivery of such notice
either issue to the Contractor (with a copy to the Employer) a Certificate
of Substantial Completion stating the date on which in his opinion the
Works were or the Section was substantially completed in accordance
with Contractor or

(b) give instructions in writing to the Contractor specifying all the work which
in the Engineer’s opinion requires to be done by the Contractor before

the issue of such certificate.
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If the Engineer gives such instructions the Contractor shall be entitled to receive
a Certificate of Substantial Completion within 21 days of completion to the
satisfaction of the Engineer of the work specified in the said instructions.
51(1) Ordered variations
The Engineer
(a) shall order any variation to any part of the Works that is in his opinion
necessary for the completion of the Works and
(b) may order any variation that for any other reason shall in his opinion
be desirable for the completion and/or improved functioning of the
Work.
Such variation may include additions omissions substitutions alterations changes
in quality from character kind position dimension level or line and changes in any
specified sequence method or timing of construction required by the Contract

and may be ordered during the Defects Correction Period.
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