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# # 5585958134 : MAJOR LAWS

KEYWORDS: LICENSING OFFENSE / BURDEN OF PROOF / SHIFT BURDEN OF PROOF
KIRKKIAT RATNAVATHUM: A Burden of Proof in Offenses Relating to Licensing.
ADVISOR: ASST. PROF. PAREENA SRIVANIT, Ph.D., 169 pp.

This thesis was made with a purpose to study the approach of the
law enforcement in the criminal proceedings in relation to the action which requires
the license. With regard to the disputed issues, they are generally fixed in accordance
with the burden of proof of the parties in the lawsuit. In such case, the public
prosecutor, as Plaintiff, would have to prove every elements of the offense which is
claimed. This is in accordance with the Presumption of Innocence and the general
principle of the burden of proof which specifies that the party who claims has a duty
to prove what he claims. As such, the Plaintiff has a duty to prove every element of
the offense which is claimed, including the elements of the offense on acting without

license as required by the law.

From the study, it is appeared that the elements of the offense
on acting without license as required by the law should be a duty of Defendant to
prove rather than that of the public prosecutor as Plaintiff. This is due to the reason
that the action which can be performed only with a license under the law is not a
normal action which can be performed by any general public person. It is a specific
right or a privilege of the person who possesses a license under the law by means of

having required qualifications as specified by the official authority.

From the reason stated above, the author would like to propose
that the criminal proceeding rules in Thailand should designate a burden of proof
of the existence of the license required by law to the Defendant. This is to ensure that
the law in relation to the act with a license required by law
can be enforced more efficiently and can reduce the burden of the public prosecutor
who files a lawsuit to the Court and shall be in accordance with the criminal

proceedings of the same offense in the foreign countries.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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MNaneu Sounns, nAMINEENYENEY, KL 370.

60 Arhil Reed Amar and Renee B. Lettow, "Fifth Amendment First Principle : The Self-

Incrimination Clause," Michigan Law Review 93, 5: p.896.

%1 John H. Langbein, "The Historical Origins of the Privilege against Selfincrimination at

Common Law," Michigan Law Review: p.1073.
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%, Yag1nden11u “He is not bound to do that, because it may be himself. You
cannot only not compel a witness to answer that which will criminate him, but that which tends to criminate
him: and the reason is this, that the party would go from one question to another, and though no question
might be asked, the answer of which would directly criminate the witness, yet theywould get enough from

him whereon to found a charge against him.”

% Section 16 - (1) The following rules of law are hereby abrogated except in relation to

criminal proceedings, that is to say

(a) the rule whereby, in any legal proceedings, a person cannot be
compelled to answer any question or produce any document or thing if to do so would tend to expose him

to a forfeiture

71189712 Q.B. 111.
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68 Section 16 - Abolition of certain privileges.

(1) The following rules of law are hereby abrogated except in relation to criminal

proceedings, that is to say—

(a) the rule whereby, in any legal proceedings, a person cannot be compelled

to answer any question or produce any document or thing if to do so would tend to expose him to a forfeiture
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ARANYINMINGNTETTTUANERS, 2529), NTi1 225, wawiiesivas Jaugadan, "n1satuqudruiandnauasvaiy -
F9g19URENIFONITNY," 21381588113 9, Auene (2521): 44-45..: : Inwinlelried, Giannelli, Gilligan and Lederer,

Criminal Evidence, (Minesota : West Publishing Company, 1979)p. 293.

70

saa

AR 4 WA, NOMINEITNITUIANNDIYT, FUNATIT 2 (NJamwe: dinfinnidifisssy, 2536),

9111 88-90.

n John A. Andrew, Human Right Criminal Procedure : A Comparative Study (The Hague

Martinus Nij Hoff Publisher, 1982), pp. 251-252.
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2 Gerold Harfst and Otto A. Schmidt, German Criminal Law, (Germany : Harfst Verlag, 1989)

Section 55 “Right of refusal of testimony, (1) Any witness can refuse to answer any questions the reply to
which would subject him or dependents specified in Section 52, paragraph 1, to prosecution for a criminal act

or a regulatoty offense. ”

343t Gmr, Akp V United Kingdom,” T B.C.C.(2002).

"section 434 Production of documents and evidence to inspectors.

“(5) An answer given by a person to a question put to him in exercise of powers
conferred by this section (whether as it has effect in relation to an investigation under any of sections 431 to

433, or as applied by any other section in this Part) may be used in evidence against him.”
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European Court of Human Rights (ECtHR) Farnaldfiditasuenmdesinysafiudng
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Usingluragegauesuseinadingy (House of Lords) luAf R v Herts CC Ex p. Green
Environmental Industries”” Fadunsaifidmihfiviestiu (dmiimauia) Fonfesdoya
NnudTmAsIiunainidelagliflueygieuszneuns Jsiimsufiasiiazdedeyadionan

Judumnuiinnu Section 71(3) The Environmental Protection Act 199078 Imsmagqqm

> Article 6.1 - In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public
may be excluded from all or part of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the private life of the parties so require,
or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would

prejudice the interests of justice.

6rsaunders V United Kingdom," TuB.CC
TR v Herts CC Ex p. Green Environmental Industries[2001] 1 AWl E.R. 773.

"8 Section 71 - Obtaining of information from persons and authorities.
(3) A person who —

(a) fails, without reasonable excuse, to comply with a requirement imposed under

subsection (2) or (2A)

shall be liable..
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79Bartor1 L Ingraham, "The Right of Silence, the Presumption of Innocence, the Burden of
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° P . = o Y o o 2w o o o A
Fnaaduduignslilu Article 14 2 uasUseinadUuliasd@medusundnnisdenaninuaudygraduiluiui 21

W ¥ an 1A U 2522  "Ratification,” [Online] Accessed: 04/02/2015. Available  from:
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-4&chapter=4&lang=en

2 The Code of Criminal Procedure.

Article 336 " \When the case under public prosecution does not constitute a crime or has

not been proven to be a crime, the court shall render a not guilty verdict in the judgment. "
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msenwUTeuiisuluFosnisiimuanissnsfigailumiuiindufedfunisnszviides
Iesuluoynnfuuszmaiildszuunguung Common law fAnuvunzauLazaonnded
wnndnaziandiuldtusemalnelagluiit 1oun Jsemedingy Ussmaansgewisn

UszmALALIALAZIIAUNATOINLALEDINS Lﬁué’u

5 "Some Basic Principles and Characteristics,”  [Online]. Available  from:

http://www.unafei.orjp/english/pdf/CJSJ 2011/07Chapter5.pdf

4 Carl F. Goodman, The Rule of Law in Japan : A Comparative Analysis, 2nd ed. (Netherlands:

Kluwer Law International, 2008), p. 359.

5 Robert Vouin, "The Role of the Prosecutor in French Criminal Trials," The American Journal

of Comparative Law 18(1970): 483-497.

® Ibid.
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Uszinadinguiodndulszsimanidninasgauinfeszuunguune
Common law W1¥JURUUNTEUINRIITUMTEANTAeq lunseutunisefsssuluvanes
UseinasnaflisudvinauanussmadnguliianiulssmaanizensnmieUssmadun
Anedudunilaesingssnsangy’
3.1.1 msdiuaflutunszuruiionsan

[
v

nstufiuafiingtunsruinfinnsanvessanasnguanninintulaenis
flosaivesniinanudsnisudeussmvuiidugidemennndnuuifaiiinusssvuynaudl
wihieusuiinveusnungraneuazssdeuvesinifies® msflesadsausonsevitlilag
odeanslugueidulszavulaglidrdesanddumioniii® lnsateneu (newd a.a.
1880) Uszinadangudslifiosdnsdons fudu Usssmuiiideinmagdoniiai Juilaara
wazidealdsnemenuies aunseiied a.a. 1880 Ussmasingulaiinisdnsomieauiivh
wihilunsiieandfifianugeoinlasidumirsaunidudetansufisa (Home Office)
qunsedalul a.a.1985 $n13031n Va8 Prosecution of Offences Act 1985 Fsl@amts
d11n91ud8n13 (The Crown Prosection Service #58 CPS) lagtun13593t01943831UN"3
flosndvanuniifiegvosimadideiu uagimifididunfogiidnisivauaevaiu

TALRNUTLNNFI TIUNINTAIPALAEALDUNTEUILRITU tura

7 Uszana ga5503ne 3, Musumessruungmnedinguly magisssutumsiauinngvne

danna (NFINW: NBINISHNIUTEmMA @NNUAAYRSIIY, 2554), BN 40-43.
o 9 9

8 giim I3, "Sunnsanenuausinazsonisdenge,’ Tu szuudenisaina, (hgamwme: neswuy

alafins AugUINIseNaNTHaLIIINT NFUSeNIs), Wi 119.

? Geoffrey Sawer and Edward M.Wise Delmar Karlen, Anglo-American Criminal Justice (U.K:

Oxford University Press), p. 19.

10 yusk ﬁngaé’w, "NITUIUNNTYASITUN NI VRIUTEINASINGY," 38l narinieu (2552):

42.

1 35 s uavame, "seuudunsdenge,’ lu waansusssngagUszuusunssangy e

10391150 UTUTNUSMINULRSTIUNSNgRsTun15Tmin Juil 23, wi 6.
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- @n19uu13 (House of Lord) Iaavintiidueiagsga (Supreme Court)
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a a I Yy a

YaaUszmAdeng e Waillafudmallazinguisuiaveuiansanafusenauie Usesiuan

9 Y
Ya ¢ a va A ) a
YU (Lord Chancellor) FWWINEIAINATRYNTIULAZDANKNN NIV UUFLITNUVDIAN1YU
wslulagdu
L4 = I < a 1 a
- ANaaNSINITINITRENVRNTY 2 UHUNIAGLTULKUNYBIARLNILALARD Y
Tngonalun1ssuisesgnssalunaindiags (The High Court) waz Crown Court taemsaa
aanuazagnsIaitzyihnIsinsanafluenzUssnuldymnedenguunewitu'
- A18g9 (The High Court) wundu 3 urunfe 1. Chancery Wuununidivn
gruraluadfitieatunsngdunian Adenssy wagodmi3unsing 2. Queen’s Bench 1u
e 1l v a O A a ° Y o & o v a oA d )
wnuningfanlneSuinveunanRunazanoiqy vimtidumatusulupfwnsinieiu
dyqnazdiauazn1sfn mnusdmsuaieigrazimihiiluemagnssalnsuafunain Crown
Court Uag Magistrates’ Court negafownun 3. Family Division 1usnuniivivadiieaiv
ATOUAS?

[
o w Y

- Crown Court #81u1anasawiionfetgy @Ay euasiazinniingu

<

'
=]

gNEIAIARRIYINENTIAINNINATS Magistrates’ Court
X , a o D =  a 2 v

- Magistrates’s Court fignunanininileafiogiidlnwaniss lagnis
#sanazliiiinnsldamzaniu Uury) Wnggiininwinviinisiansananazlasunsuwsisislag
Uses1uanIguund (Lord Chancellor) muduwuztinvasnuenUsnyivatusasisadulazdll

v g 1w < oA e Iy a v A A =
auuaniilalldinnguuny (ayperson) 1unusnwmengumanewigiininwisignsesendn
| i = @& v o v I & o ¥ P Y v o

agrinadisunla (Clerk) Nneaduduilinszusewmedinguseenisadbidamannisldgiuna

asUlmeddonduvasssrvunaznisldsnanainisiaeyssmvu'®

12 i Suaadns, "NILUIUNITYATITUNNBIYIVDIUSTMASINGY," 38T 45.
£t 3 o I E—

13 Court and Tribunals Judiciary, "The Structure of the Courts" [aaulaii] whiadle 20 january

2016. uvidsisn: https://www judiciary.gov.uk/wp-content/uploads/2012/08/courts-structure-0715.pdf

14 Astor Hilary, "The Unrepresented Defendant Revisited: A Consideration of Role of the

Clerk in Magistrates’ Court," Journal of Law and Society 13(1986): 225-239.
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dusuuszimasengulaisufinsldnannisdudvgiulineuindud

&

U3ans n3enfendn “presumptionof innocence” wuintuuszimadangulasinsldndn
Presumption of Innocence (P.0O.1) TuATZUIURATANARDIYILIUILINNLAIRSLAFAEITT BT

18"uaziinalinsznisfigatluanuiinanuilosnnegninaudenisiilesadnauntududy

' - =

16 a 1 1 gj aa a o \'Lilv 1 = 1% . . @
11 gelunnuueaiUuNInIkaE lATUNITNA1IININaN Presumption of innocence NABAR

Woolmington v DPP @ulunsdifiunessiuea fisda (Reginald Woolmington) linsgvinnas

'
a

210N35UNTIEVeINatutIuveswlneuarlUsedindainaiudug URma B inanw

Y

(The trial judge) linanunamuggnyuITtudutandeIvininangURmstuLIEITIues
v = a €0 v v (=3 a & a v a 61 M v 1 ' o1
wfnalnsnsigatdmiutanisiniesesiigaiimulilafianusnleglainseslineu
(he bears a burden of disproving malice aforethought) (ldaiiaa3ufinANIUNBLSIUD

anno1sUuluusnsniiefialununssenvesnu) wiseun an1yuus (House of Lord) 16
Na17I“sruunguunedInguidAgyunfenisiigadininineiuiiauiaesdaeninau

[ 1
= o [ [J

dun1s” MnudniievulaeAfininwdidslanareundundniiugiudmiunisinunnise
n1sfigatlunafeig!’ Meludagiuies UssmasenguilaUaydAndnnisdenarailily

[ e

¥

Hurman Rights Act 1998- Article 6.2 (Right to a fair trial)'® ®naae

Tutagtulatinistnalingvuieduieniunseuinisnasanniongy

'
wva A

1lasnss (Criminal procedure rules 2014 aunlananlilutiesu) Tnsladyg@isesues

a ¢ o o a Y 1w a ! = Y a =
ﬂqizﬂﬁﬁWEﬂﬁ]ua’]ﬁiUﬂ@@qﬁyﬂ‘lrJ@EJ'NGUWL"i]uﬂQﬂ'ﬂ’]sﬂaﬂﬂiglﬁﬂﬁlmﬂeﬁﬂLGUEJU"L'?;LUﬂQGUEJV] 37.39%4
wnunlgiuana magistrates court wagnnUen 38.9 Faurunlddudia crowns court §udl

Tamuesdl

15 F. Quintard-Morenas, "The Presumption of Innocence in the French and Anglo-American

Legal Tradition," The American Journal of Comparative Law 58(2010): 107.

16 Michael Naughton, "How the Presumption of Innocence Renders the Innocent Vulnerable

to Wrongful Convictions," ULS 2(2011).

1« | awteacher, "Criminal Cases’ [eaulati] 1418318 20 October 2015, wuasfiu:

http://www.lawteacher.net/free-law-essays/criminal-law/burden-of-proof-is-self-explanatory.php.

18 Article 6.2 - Everyone charged with a criminal offence shall be presumed innocent until

proved guilty according to law.
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3.1.1.2 Yesniiuvasmanaisenisngay

1 av v ! £4 o v oA L) & o [ I
aganlananaluuailuriidelsesnisenisiiaat dwsuadegiley
nanuwdIntnaudunisazdelinisenisiigadedianeniuiusinganaidnduluad

Woolmington v DPP? wsiag1lsfiniu Lord Sankey? nilaluamzaniguuianlananads

19'37.3.—(1) This rule applies—
(a) if the defendant has—
(i) entered a plea of not guilty, or
(i) not entered a plea; or
(3) In the following sequence—

(b) the prosecutor must introduce the evidence on which the prosecution

case..
20 . .
38.9.—(1) This rule applies where—

(a) the defendant pleads not guilty; or

(b) the defendant declines to enter a plea and the court treats that as a not

guilty plea.

21Jacquetihe Martin and Tony Storey, Unlocking Criminal Law, 5th ed. ((Newyork: Routledge,

2015), p. 32.

22 wwoolmington V Dpp," 1w UKHL.(1935).

# Lord Sankey %38 John Sankey 1uusgsruaniyuune (Lord Chancellor) ¥938A1YUUI9

(House of Lord) fivhnssinduasiegisnuigluaniyuuiawagai Woolmington v DPP Auniisluiiy uenainil ¥e
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1. nsdifdassedinluyanainaasn (Insanity) nande WeduasenUssiau

Y 9

1 A a

AOgINMATIAATUNUNIAINANNINATAVRINUY TaeRugauilnITEN1Tigatnung iy
| a0 a v = 2 1 va a a =
WU nsdindasgnilesluanuiingiusiydukariinisendsziiusedis 9suInasnuse
AufadliauUsznau (Diminished responsibility)® Junngeaufesnag The Criminal
Procedure (Insanity) Act 1964 — Section 6% #4¥111941889EADIUINETIUNENFIUL AN
Tiutinainassansossaliauussnaudinaiuazauziieniu mafveu azoyy 9

wilnyusunsihduneunangiululszinudunineitedls?s
2. nsafnguureimualisgtesdaundsdioniiunsen1sigay (Expressly

. A I3 aaa YU wa a I3
statutory exception) nanafie \unsdindnguanelavaygfinisenisiagailuuisnssiiunn

aqamawzmﬁ (Sankey) é’ﬂﬂﬁ’]&JLfJuﬁiﬁ'ﬂmﬂﬂﬁﬂiﬂ The Sankey Declaration of the Rights of Man suiduusznaiis
nshianzvesypnatunategiiu liinasdu anslunsiidin, dnslunissews, avsluanududassnisrnufanie
msfuBormann 1 FuAnTUIINALNTIUATUE (The Sankey Committee) Tul a.d. 1940. (Democracy Science,
"A Declaration of the Rights of Man" [eaublau]l L9189 flo 20 October 2015 wnaafiun:

http://www.voting.ukscientists.com/sankey.html)

2 ynguungeigrueslseimadingy nsdifiadliauusznau (Diminished responsibility) 3
dnvagadnedulummanlneedimiawessuaegigndniuad lnaidunaeidevesmadiozyinnsdslignsevindrsuns
fnwdillsaneuialdnieldngvune Mental Health Act 1983 — Section 37 Fsedndunsdiivunzausnnniinig
aslnwgnsgyinlunsdeandna (MOLLY CHEANG and CHEE KUAN TSEE KOK LEE PENG, Diminished Responsibility

with Special Reference to Singapore (Singapore: Singapore University Press, 1990), p. 29.)

ZSection 6 - Evidence by prosecution of insanity or diminished responsibility.

Where on a trial for murder the accused contends—
(a) that at the time of the alleged offence he was insane so as not to be

responsible according to law for his actions; or

(b) that at that time he was suffering from such abnormality of mind as is
specified in subsection (1) of section 2 of the M1Homicide Act 1957 (diminished responsibility),the court shall
allow the prosecution to adduce or elicit evidence tending to prove the other of those contentions, and may

give directions as to the stage of the proceedings at which the prosecution may adduce such evidence.

26 Lawteacher, Criminal Cases [@ & U lad ] 20 October 2015, 4 % @& 9 'ﬁ F |

http://www.lawteacher.net/free-law-essays/criminal-law/burden-of-proof-is-self-explanatory.php.
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AYUATNALNTBRABINN MINUANITENTRGIUAUNVENediegIntdnaudents endiegna
1 The Homicide Act 1957 — Section 2(2) fifuualinisensfigatmungvungluussiiu
Toi719aseiinnuilaliauysznau (Diminished responsibility) Tumanuingusgduuay

wasdnanldiedndndoeydygritdieansuywesuniafiugls ¥insdi 6 (The
European Convention of Human Rights — Article 6) usiagnsla
wonni Ussmﬂé’mqwﬁé’ﬂﬁmiﬁ’ﬁgiﬁaﬂg‘wmmawwﬁﬁé’ﬂwmmﬂu
nsuana1sEnsiigaulvinneguninedae wu Official Secrets Act 1989 - Section 2(3)7,
Insolvency Act 1986 — Section 35228 \Jugu
3. ﬂiﬁﬁﬁﬂgwmaﬁqmjﬁimﬂ%malﬁﬂumimL%fumszmsﬂqaﬁ (Implied
statutory exception) nNa19A MU The Magistrates’ Court Art 1980 — Section 10174
Smualilunsaifisnasnandnlduds liinasluafunisvionfiong) 31 fdesniuaiuie,
nslesueniiy, Sdeuls, winaniiulng wse ﬁﬂmauﬁ’amuﬁﬁmmﬁ Taglddndsiinansns
fuasndudiuniliwesesdusznaunnuiinvdeld mszmsfigatdsdofiaasefilégslidounn
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2T Section 2 - Defence.

(3) Itis a defence for a person charged with an offence under this section
to prove that at the time of the alleged offence he did not know, and had no reasonable cause to believe,
that the information, document or article in question related to defence or that its disclosure would be

damaging within the meaning of subsection (1) above.
2Section 352 - Defence of innocent intention.

Where in the case of an offence under any provision of this Chapter it is
stated that this section applies, a person is not guilty of the offence if he proves that, at the time of the

conduct constituting the offence, he had no intent to defraud or to conceal the state of his affairs.
29 Section 101 - Onus of proving exceptions, etc.

“Where the defendant to an information or complaint relies for his
defence on any exception, exemption, proviso, excuse or qualification, whether or not it accompanies the
description of the offence or matter of complaint in the enactment creating the offence or on which the
complaint is founded, the burden or proving the exception, exemption, proviso, excuse or qualification shall

be on him”
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asensiigadluadil swdunsfiauludnvasfesduiued R v Hunt® indnaudenis
loigauindnasdugrsounsemauasiiufaienuinaniunguuie Misuse of Drugs Act
1971 - Section 5 uinaulailafigatinusuiauesiulunesinuindusuianiunino.2%
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gnavssaivasdnaslagdendlvivun it nanenguinedmiunisenis igadludiuuSunames
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rastasHusanandelumgeniudmivitae Fuluisesnitagszdesiigal)uaziledniag
Lilafigadludsziaudananndnasgeuiinuiia 1399999un1dan1yuu1 (House of Lord)
an1yuundssugnasaluaslyimgnaliin a1unguuie Misuse of Drugs Act tulugaud
AvuntaUsnueesesiufagdesliiiiy 0.2%Naan5u lufellunsUydiludnvaus Ml
Yo iuANuRnd 1T UNITNTEYIIANNRANUT I ARTY FuduntinAvewdnausun1sn

1% A 2 |a fy A o P P % P A ¢
AsiaatiaUTinuNesiundnae (Honssal) lnaseuasesmulaauwazliiiinnsenisiaadl

anegundnasuig1sladsininwmendrininwimagnssaludidoudruiululvviinig

AsanlrindrAgngadrininwidenaidelanaifansalves Magistrates’ Court Act -
Section 101 d1“uf3rludiuvesdoeniiumiu Section 101 lulaunsarunlsiuadilagailu
msemsigaddeuanaguntuaslunisiigoidainansenigldvesanvae Miudosniiu uas

galvimanaliuiuiiegdn Welaiinsgydnguuneimualinisznisiigalanegunitae
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lagUSene arsenisiigaddeunnagnitaslidiazlunsdnidnisiesaaniilnuwiud

(summmarily) n3apffifilnenidn (indictment) &9 Section 101 — Magistrates’ Court Act

0 Gregory Durston, Evidence Text&Materials, 2nd ed. (New York: Oxford University

Press Inc, 2011), p. 95.

310V Hunt," Tu AC(1987).
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3.1.1.3 1AsgIunsngaul
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ngving criminal procedure rules 2014 Tinyaf@lilung il 37.3(5) a1 Tunsdifenay
finnnwasinesiasviediddsliiinissnvmsiasilsmeruiawnutiu Afinnwnie
FdsfiAntuazdesannsnliiveualdoshafissnedanisdndududu s

Tneneunthilsdimssyddungliedetamurud ssfumnsgiunsigod
(Standard of proof) 1uﬂaaﬂmﬂﬁuﬁléﬂﬁizﬁummgmﬁL‘%EJmf’] "proof beyond reasonable
doubt" 150 "MsigaaNUsIARINMASUAITEdY" Tenrinenud FRNINYIALABAULe

v 4 =

agetnudinsossurslinuzgnuudilasasiivegaudntduiunsdiinisiiansanafded

o}
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n13AnduAR woolmington® Fuduaffiuneisduea fisda (Reginald Woolmington) et
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32Anrian Keane and Paul Mckeown, The Modern Law of Evidence, 10th ed. (Oxford: Oxford

Unversity Press, 2014), p. 91.
33 .
Procedure on plea of not guilty

37.3 (5) If the court—
(a) convicts the defendant; or

(b) makes a hospital order instead of doing so, it must give sufficient reasons to

explain its decision.

34 "Standard of Proof -Beyond Reasonable Doubt," [Online] Accessed: 13 December 2014.

Available from: www.drukker.co.uk/publications/reference/standard-of-proof/#.VOx30_mUezA

3 "Woolmington V Dpp."
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Suvawann "Throughout the web of the English Criminal Law one golden thread is always
to be seen that it is the duty of the prosecution to prove the prisoner's guilt subject to... the defence of insanity
and subject also to any statutory exception. If, at the end of and on the whole of the case, there is a reasonable
doubt, created by the evidence given by either the prosecution or the prisoner... the prosecution has not made
out the case and the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of the prisoner is part of the common law of England and

no attempt to whittle it down can be entertained” (§utludaniudrundisvosad Woolmington)
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3.1.2.1 Af R v Oliver (Frank Ephraim)®’

nanfe Wueddasdonssaladuriedldgninduliiuiaannisle
fnoutmalfidunasvesvaneiulud 1940-1941 Falusveznaifuniilésuounn (al
Taglaeflueyn e, Iisueyynniedavsfiawdulninisuuniinn1snsensae1ms (The
Minister of Food)) sudun159afiu The Defence (General) Regulations 1939 -Regulation
55ua¥ The Sugar Control Order 1940 -Article 2°® laggniininwilvaslnwidngn 3 Yuaz
U5u 8500 Uaun

Tnglutdufinnsanmdnausensldliimemdnguludniiingia
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3T R v Oliver (Frank Ephraim) [1944] K.B. 68

38 Article 2 - Subject to any directions given or except under and in accordance with the
terms of a licence, permit or other authority granted by or on behalf of the Ministry no ... wholesaler shall by

way of trade ....supply .... any sugar

39 R v Oliver (Frank Ephraim), p. 71.
40 . .
R. v Oliver (Frank Ephraim),p. 72.

41 R v Oliver (Frank Ephraim),p. 74.
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3.1.2.2 Af R. v Edwards (Errington)*

JuafiAeaiuune Edward Ténszvinsvegalaglildsulueygndady
nMsnTesinfiinngvuteniu  Licensing Act 1964 section 160(1)@)* Tnglutufiansan
wiinudenishafigadiiiesundnuie Edward Liduguieasideanay ninuelad
werundngIunniduiinisiananeietu wie Edward ldldaseunsesluayginniy

nguanelaegouTmanmainnwadlnyinnduial 6 weu saiunssudugdndu 21

Wow nAfinInwIdanans Iiaedsldenssalitteyaviennuiuiimuilueygmvsely
S v o o q' Yy a ¢ | o o | A @ A
Tudewmnegund1esy (Nagdeeiiaa)) mldnnegunauusiegielsldinsglifelunsain
Joinassaseduaygnasiliumnusuiegnisludnseviniiafivganunsodldiuetliuas i
lLalddeinaasanifigatenusegisla edandnaudenisfidulandiesazdeinduy

o & v . A a ! q' v o v a ¢ v v ° a
weunangIuludosdiu (A prima facie) Wduneu neufiazliinasdesiigauindnsdi o
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WAatuuenani Aanguune Licensing Act 1964 tosnlildunUeyfAndmualinisznis

o

figauludsziauding (ueygin) anegundnasunedisla lag Section 30 (1)* w83

Y Y
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va e 9 ¥ v v A U & Y& o v r.ﬂ' Y
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v Y

42 R v. Edwards (Errington) [1975] Q.B. 27.

%3 Section 160 - Selling liquor without licence.

(1) Subject to the provisions of this Act, if any person—

(a) sells or exposes for sale by retail any intoxicating liquor without holding a

justices’ licence or canteen licence

he shall be guilty of an offence under this section.

% Section 30 - Register of licences.

(1) The chief executive to the licensing justices for a licensing district shall
keep a register of licences in such form as the justices may prescribe, containing particulars of all justices’
licences granted in the district, the premises for which they were granted, the names of the owners of those

premises, and the names of the holders of the licences.
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AnTudaunnuniesgBaifentnusenis
ININTIURALMRNATIAU USINGYIPNagnssalununafetny (Court

of Appeal - Criminal Division) lafinnwengnssel Ingasdamsiinin (Lord Widgery,
Lawton, and Ashworth) lalimauadin

- SULUUNTEUIUR TN I TUAR UAIULAL TIUTIUNYTUNANT UV BY
19111761923 (The Metropolitan Police District) Tunisirduiuluvane s Ynuusnazll
a a o \ A v & v ° N vy N v
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- nefedfidnauludnsazidiudalaefnualividlunsiigaisy
Rerfunisisrunslunsnszvinnsladeinguaneuiudeusauazilueygalinnegun
$1ua8 wWulupd Rex v. Oliver uawai John v. Humphreys g siinifsdongung (Stone’s
Justices” Manual (1973), 105™ ed., vol. 1, p. 89) g8 unuanienisldluana
Magistrates’ courts dmsunsiifiafdnumziusngiulaefidonnesdl

“\floyanagndiiuafiainnisnszidiagléfuniseniiunieliniglisy
Tueyginniee1Aud1u1alne e UssINIUYINMUIBIUYDI3F A5 STgIUTanTs
asaunsasluaygnnionisedesualasveusTandudeunnagunsiasuasnsdiliie
Huwihilveminausunsingdenimeundngunduunnglidududowiudsdeuus

PRRN ke

% Section 34 - Inspection of register.

(2) Any constable or any officer of Customs and Excise shall, without

payment, be entitled at any reasonable time to inspect the register of licences.

46 R v. Edwards (Errington) [1975] Q.B. 27.,p. 30.

Ty dasndeniny “where a person is charged with doing an act except under and in

accordance with the terms of a licence, permit or other authority granted by or on behalf of a government
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wenanil Tura Magistrates’ Courts tosnfliunUgaAuinsAineate
Inausngeglu Magistrates” Court Act 1952 -Section 81 (\Juasfeniuiu Magistrates’
Court Act 1980 - Section 101 Apuiagdinsuily) AlanmualinisRarsaislunfotgn
WAL AR mizmsﬁqaﬂud’mﬁﬂu%ﬂﬂL”iu,ﬁaulsu,maaﬂﬁu‘[mw,qwamﬁ’ﬁmaﬁnszﬁwﬁu
zdsungilesefuinnunitaguazludiureanisiesaalaiinseensuundaydgAniy
. = A I [ 1 = = a
nyuIe (Section 81) Fedorlunanngnuieag1anilesvedszuu Common law F9vouaz
annsathanldlatuafoglunndnyaslalidinaglutuaiale
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lusesnnufieguseluvasluayginililiendedeiiaassdulaniedoduiiuvgudug T

U
g, &

Joiiasdludiuiiioludmdnassvioguduazaiusofivsigauindsiiiocls Augun

w1e Wigmore® laidsunansniuiulilumisde Treatise on Evidence (1905), vol. 4, p.
3525, lngnanalinndnwagauivideinansalagianie (Peculiarknowledge) \Hudad
vhanldlunsdilifivdnnguanemuuauumididededuiiamnisvemdniiieafunisly
ns®

3.1.2.3 AR John v Humphreys >°

Wuadniduasgnanduaiainnsdinduisadnseueudlaeladlueugin

Y 9

Suduanuiiamunguang Road Traffic Act 1930 — Section 4(1)°*! Felail@idnsidunisunlv

department, the burden of proving the possession of a licence, permit or other authority rests on the

defendant, and there is no obligation on the prosecution to establish aprima facie case on this issue”

*1118 John Henry Wigmore Judhnguineyiswsiusasdufiloivigiungminednvoe

weu Tngldifuenansdanufiunnende Keio University (lud a.¢.1889 - 1892) wagsrseiuniadunnuiives
Northwestern Law School (1ul a.é. 1901 - 1929) M9l w1 John Henry Wigmore L%mLﬂuﬁiﬁ'ﬂmﬂﬂﬁﬁaﬁ%aﬁﬂ
Treatise on the Anglo-American System of Evidence in Trials at Common Law (1904) (John Henry Wigmore

William R. Roalfe, "Scholar and Reformer," J. Crim. L. Criminology & Police Sci 53(1962): 277.)

% R v. Edwards (Errington) [1975] Q.B. 27.,p. 40.
50 John v Humphreys[1955] 1 W.L.R. 325

> Section 4 - Drivers of motor vehicles to have driving licences.

(1) It is an offence for a person to drive on a road a motor vehicle of any class with a

licence authorising him to drive a motor vehicle of that class.
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>3 Section 4 - Drivers of motor vehicles to have driving licences.

(5) Any person driving a motor vehicle on a road shall, on being so required
by a police constable, produce his licence for examination ... and if he fails so to do, he shall be liable to a
fine not exceeding five pounds: Provided that, if within five days after the production of his licence was so
required the licensee produces the licence in person at such police station as may be specified by him at the

time its production was required, he shall not be convicted of an offence under this subsection.

54 John v Humphreys [1955] 1 W.L.R. 325., p 328.

% Lenanadsinaniugs seimsdndulusnvaziiertuiuaiien leun afl Watts v Chief of

Police [1967] 10 W.IR. 530., W3olupaf DPP v Kavaz [1999] RT.R. 40 fiatasdusndansauausing il lusunyadu

o

dao s oA o
TNRAARAVLTULALIINU

56 . = ' A & va o o w ' a
Grand jury d1883 ﬂ@ll‘tgﬂﬂﬁ(ﬂ’]llﬂa‘ﬂll']EJV]LiJ‘LJNlIEJ']u’H]ﬁ’]ﬂiQEJEJ'NHQIUﬂ’]ﬁiU‘Ui’]M

YU
wenunangluafienguazidudivedndulainafogrlaiinisiesdeuntunisasihilvgiuinnsandeluvseli loe
Tudg UM ITIUTINNEUNANZINTY WnsugsaNsafiveievesemaielimaiiimddlvdwevdaenanslai

a ) A o ' ° ' a a o @V v A A 48 g ' A
Wetesiuainialingunardauiudeunaziulinisild widedula unsugstududiuiuenesniainealay
dutBanazlidlaniiniediunadefuuazriu (‘Grand Jury," [Online] Accessed: 2014. Available from:

www.law.cornell.edu/wex/grand_jury )



83

NWYIUNANF I REINeULTIVTof NI AR lUgNsEUIUTURITANUASINARL T ITUN SE U

#5000 Ledseazdunnai®’

3.2.1 N1SATHUAR MITUNTLUIUNINTUN

Tunnsanuad nsaliuafiangveslsesmaansgosnisenss vinlagru

Awnuvaesy (minaudunis) meldnguuneiladyalieiunaly lddaensdivesviody,

[

uasguazsguranandlagusazauianiinmstyafngruneeigiluremuies uazeagegs

43

Y9313y (The U.S. Supreme Court) agdignunantfinuninguinela vy il iguseaiu
Inganainnguung Federal Rules of Criminal Procedure (F.R.Crim.Pro.) fil1umaiiugey

Tnasganiuazlundazuasyazlydfnguuieisnansanninueigyivesnuesluluniem

]
wa a

donndeIiy F.R.Crim.Pro wazdnguune F.R.Crim.Pro tosilaziluundydAnaonadouas

o

MNTVEIEANUANLANUNINTFEITUWENIFOIUTNN (U.S. Constitution’s Bill of Rights)
Jues sulsnnanslunisinuieaiy, anslunisnaglasunisiansanad GEuwenu) sentn

auLed, avsiaglasunmsinnsanlaeruzgnyuuazansnaglibinaduuiinddenues \u

AU wenanil SssuyguazngranglsiananuluidaziaszavdysfRdnsiuiugiuves
TuaevseggnaiuadlitdeslunindydRlilusgessuyyuwisansgeuinilila™®

WRLSUNTEUINNATU STTTNYRLMIanigasnlanmuaansTuiugiu

Y833 nauganAnduailinalg ot 1N AeIn1INe1e N naNEEIN1TFFUR I YE

=3

U3ans lnenguneazeygalianunsaadnwinasilasunsduiugiulinewinluduiavs
IaamegnsaiindnaudenislandaiusalaindiaeiinnuialagusiAanmgsuasasdeds
A g a a1 v A 1 a1 Ag ) a VY &
dalunnsgiunisiigauneglusedungs lnogandiaaunaldseaunisiigadliviuin
(% 1 A A 1 a | < .
WYIUNRANIUUNIDNDNINBNNIBAND (Preponderance of evidence)
wildludnsesdnasggnaniiuainisinegienfednslunisaiuduneiu
1anA (The right to cross-examine the prosecution’s witness) @ dudnsvesduasiilaun

NNSHALUSEETTUYYATIN 6 ludiuvesdnsnazldsunisiiansudentinuies (Sixth

gL i ® 2015 WUAINUN:

D

57 Criminal case" o ulau]l 91

www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/HowCourtsWork/CriminalCases.aspx

°8 Cornell University Law School, "Pro Se," [Online] Accessed: 28 October 2015. Available

from: https://www.law.cormnell.edu/wex/pro_se



84

v A

Amendment’s Right to Confront Clause) uenannil @nsNaAmdned1wilanae ansnas
1ASUNSTIINEDIINNUIBANNTEWINNTNAR Tasrindasliausaazdemuiendu
16 Spgousinidanmursanulidnas@enguune F.R.Crim.Pro dfladeyeiRtadnslunis
Wndanuevesiemvisediaslinntuvenisaniuad egdlsinn wmndnaglidesnis
% o a a Y I3 o 4 dd’l a 1 « ”59

nuneANlaeRRINIIAILuARMIBAULEINAINT0N LA Taensdiliaziionit “Pro se” uay
lupaenszegiiaInsinnsanafdtasazsannelatuansiagldiiniadulf Unddenuies
(neduansalavydalinnnisuilesgsssuygased 5) tuihbiduasdeniiozlitinues
X a [ A a [ ' o A & [ [ o

Juidnanulunerunienindnanuluneiunuazlineuarauiiduansuzusnus

ALe9®0

L4

3.2.1.1 MsgNsigau

lutszmaansgalsnifumilouguifsdfuiuusumeasingy nanfe

nsznsfigataganegunigdenaentnnudenisiues lnednaglidndusesiganinnudu
AUSaNS nauiusgatamniagdesimetunang uanigatiielintnidennegnyulnlain
o a a a =1 = v o & & o Aa

FuaeinuinaTe wgiduutingzidewnanuandulunugiuvesnsaniunssuiu

fnsanafengfildiumUssmeansgeluin@snAendn presumption of innocence 39

wantuduivgulineuindaeduduiandiues

a v oo o a 4o

Taglugasudunseganiliaiinlinisenisiigalindnasnseviie

q

[
= =

w3elifeannagundiesgiu AnTuainaR Coffin v. United States®4dupandnaglansziin

(% '
a vaa a L4

ANURRgINdelnazaInngnenldatuafuulafrualiafdn v I ST s gL

Y Y

A o a =)

faanuuignsuufediinseyiinmssnguungliiodndudnszviiaudiiuedaeigrse

e3le

> Ibid.
%0 |bid.
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62 Coffin V. United States," lu U.S. (1895).
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63 15 Usca. s so2tqyaf @41 "provides that national bank officers or agents who willfully

misapply any of its moneys, and “every person” who, with like intent, aids or abets any officer or agent in any
violation of the section, shall be guilty, etc. Held, that persons not officers or agents of a national bank may

be aiders and abettors of the president of the bank in the violation of such statute."

* wlau13n " The principle that there is a presumption of innocence in favor of the

accused is the undoubted law, axiomatic and elementary, and its enforcement lies at the foundation of the
administration of our criminal law. ... Concluding, then, that the presumption of innocence is evidence in favor
of the accused, introduced by the law in his behalf, let us consider what is 'reasonable doubt.' It is, of necessity,
the condition of mind produced by the proof resulting from the evidence in the cause. It is the result of the
proof, not the proof itself, whereas the presumption of innocence is one of the instruments of proof, going to
bring about the proof from which reasonable doubt arises; thus one is a cause, the other an effect. The
evolution of the principle of the presumption of innocence, and its resultant, the doctrine of reasonable doubt,
make more apparent the correctness of these views, and indicate the necessity of enforcing the one in order

that the other may continue to exist."(Suludeaudrunisvesnd Coffin v. United States)
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67 Jr. John Calvin Jeffries, Paul B. Stephan lll, "Defenses, Presumptions, and Burden of Proof

in the Criminal Law," Yale Law Journal 88(1979): 3-4.

68 KRS (Baldwin's Kentucky Revised Statutes Annotated) § 500.070 Burden of proof;

defenses
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"6 §14601. (a) No person shall drive a motor vehicle at any time whenthat person's driving
privilege is suspended or revoked for recklessdriving in violation of Section 23103, 23104, or 23105, any
reasonlisted in subdivision (a) or (c) of Section 12806 authorizing thedepartment to refuse to issue a license,
negligent or incompetentoperation of a motor vehicle as prescribed in subdivision (e) ofSection 12809, or
negligent operation as prescribed in Section12810.5, if the person so driving has knowledge of the suspension
orrevocation. Knowledge shall be conclusively presumed if mailed notice has been given by the department
to the person pursuant to Section 13106. The presumption established by this subdivision is a presumption

affecting the burden of proof.

7§ 12500. License requirements; motorized scooter engine requirements
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“(a) A person may not drive a motor vehicle upon a highway, unless the person then
holds a valid driver's license issued under this code, except those persons who are expressly exempted under

this code.”
8 16.631 Licensed Driver—Burden of Proof

“It is not necessary for the People to introduce
evidence that the defendant did not have a valid license to operate a motor vehicle.
Whether the defendant was or was not properly licensed is a matter peculiarly within
[his] [her] own knowledge. The burden is on the defendant to raise a reasonable doubt
as to [his] [her] guilt of driving a motor vehicle upon a highway without being the

holder of a valid driver's license”
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wnnenysiaelidluayg maung nunedeieinunung uineg Penal Law - Section 1897
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(1)Iua'aumqmmaﬁ’%aaﬁﬂizﬁﬂﬂmuﬂmﬁu nalin1svesdndae (WY

Philip Grass) snasidugniiedlaefugnuestiosannssoomudaudiliuissiaeneud

918 4 U wagmuAnirdnasazengasy 18 Yusysallutuil 26 Sunauiiddsasfell aananu

Flvinisvesdanduan anggnyuisdufifuimeundnguiiindu ifissweiiagvilfifiudn
Fuagegny 16 Yuad

2) ludhunsdauiinnu Section 1897 1 léinsTygA Section

1898%13udrinsnseunsesvsannmesiaguiissylily Section 1897 lvdudiuguld

va o 1

Tdun1saseuases, nawn wisueudeulnglanuid Huuntyganinan vilwiulain

o

[

nnUszasAvasunUyald Section 1898 Aan1sivuadeduiivgiuiuanuilunisnsyyiie
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LaEINDLARUINBLUUAIUNUIVDIDIAUTENDUAIMUNA IYBUNIZUNT

%

AR unguunelifiefinisaseuasasmiswaudaus1sauuniydinasndusaziodu

ngneanuazangiladyiduivguanuvesrnseyiauin
Tnglugontiusnues Section 1897 lawusdnuagauiall 3 JUkuy
Mgy Ae 1. gAnerguagldenisauiivualiveynnadu 2. In15AT0UATRINTENNNA

[y

asvisedunilsdiulaveteys 3. In1saseunsamisonnniIa1staeianulanseyingul

83 people v. Grass [1913] 29 N.Y.Crim.R. 183, 141 N.Y.S. 204.

8 Section 1898 - The possession, by any person other than a public officer, of any of the

weapons specified in the last section, concealed or furtively carried on the person, is presumptive evidence of

carrying, or concealing, or possessing, with intent to use the same in violation of that section
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Uryaialilu  Section 1898 Fsldlaudianiznsaisuuuuiamnsainen laiunsaldiunsd

Y

v v o

8 16 \wuil Turssafidves Section 1897 AydAlith “yanalafioreiunt 16 T i
nsAseuAsEISaNNNITIe 5T, Tugnlamieanisoulaluludeslay wjthunseudes
a99luasylagusimamlveygin.. s vnlidiuldi esuszneumnuiinUsznaulusiae (1)
yanafiengnit 16 Yiuld (2) Fonstiu, Tugnldvdeersdulafuliagiui (3) Tnglud
Tueuge. mnualdfiaauidussdusznouamafnudesndla fadu feduiivgrudaanuily
nsnseviiialu Section 1898 Fsldanunsathunldle

Mnwemasanailudisdu shldduiumensaiidetuludufinnsan
vosratusuorafuanuianaialunisiosafivesineland (wsglildviinisfigaiiies
Tueygeridnashifiuasdoduivgiunu Section 1898 Alianunsennanldld) uifensedu
wuirilaraue feeiintuludnuasadiefy LidsduFesnisinviaulagliflueyain
ionawndlaghifluoygindensdivanil wiinewdenislisniudeiigaiindiaglil
Tuoyanusog1dla® wardmiuadtl euseduluafiieafesiuluaygn Feifiaate

1Y 1 v I

aenandaduanusuiednsluimdnasiesedudidadunisienindidnasiesazyinnis
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figaunaldluisesennuiaduauldefsssuusegslana i nuanisznisiigailudsznu

Y

FananlAnnLATILas Fatu AN50IU0I AL T UAISUNLESLALANINETUAUAIAAFUYD
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8 Section 1897 - (Paragraph fourth) Any person over the age of sixteen years, who shall

have or carry concealed upon his person in any city, village, or town of this state, any pistol, revolver, or other

firearm without a written licensetherefor.

86 People v. Fleming, Suffolk County v. Shaw, 21 App. Div. 146; People v. Cramer, 22 id. 198;
People ex rel. Stevenson v. Lyman, dissenting opinion by Loughlin, J., 67 id. 455; People v. Somme, 120 id. 20;
People v. Quant, 2 Park. 410; People v Rontey, 6 N. Y. Crim. 249; Smith v. Joyce, 12 Barb. 21; Mayor v. Mason,
1 Abb. 344.
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3.2.2.4 Af People v. Goscinsky®’

A People v. Goscinsky LuARTIAgIfUSIaelfnszynsnuEUae
uazyimsfasnssulasusmnlueyyindsznevindnivnssudsiarongvune Medical
Practice Act, $t.1917 snasdreimuasfudildsuluoygnliihnssnyindioustd a.e,
1894 9NNssUNITHNNGAanTIesuadosile (The board of medical examiners of the
state of California) mnusluayaiadanaignlullugflulugaed a.m 1906 Awunsudaln
fislud 1898 aufldvhaufinaddinuesunaunnd Dr. Herbert W. Schultz @dlusgminedivineny
Aunulduaslueygalisznevin @l ifdvdeig uiideninausenislddndy
wrgwnngd Dr.Herbert W. Schultz 11 wewnndausanaindududuinldnuiuluoygin
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3.2.2.5 Af State v. Stone®

AR State v. Stone duluadmAgIiuTnaglanssinisueiuliun
vsEnenyuanasUssmalagliinislasulueyginainanenssunisanudunuiinasy
“qeLEein (Louisiana Securities Commission) %38l@5UN150RdAINANLNITUNITAING
weiag19laTelniulianIY Securities Commission. Act No. 177 of 1920 Iagluafisangna
MAlINITUIEEIMANNITAEITUATENSRgINdUNEITUNITYRIRNYatluauy LI
A va v @ Y 1 o | o w ° ' &
diedhelanalafigauliiuudvirdnagliiilueygyinandsuasninvesinay geuduns

Weanaualudiuveanisiigadiduasliilueugisnlunisnseieanuranuilesiiindy

87 People v. Goscinsky [1921]52 Cal.App. 62.

88

o

gy ' % N ad Ao a a v A ' =
UBDNINNANAINATILAT am@auqmmﬁﬂﬂiuummauﬂmﬂuaﬂ U AR People v. Boo Doo

Hong [1898] 122 Cal. 606 uagai People v. T. Wah Hing [1926]190 Pac. 662. ilufiu

89 State v. Stone [1938] 189 La. 567.
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daliinld usagiiuesdugildsulueyemaunisviems miesenauinmaniy 1
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3.3 UsemAaLAuInn

dmsuussmaumnaniefudnuilsusemaifafsuieiiumsnseyiaiiuiin
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figadlndumhivesdnasuieliusedalsfinunouiozAnwidednuazaisangn finw
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3.3.1 N15AHUAR MITUNTTUIUNINTU

PNNSANVINUIT SEUUNYMUIBTEIUTEMALALIATTUT R U119 N
‘Ui%LWﬁﬁdﬂi}HLLazﬂizLMﬁN%ﬂLﬂﬁﬁdﬁ]’]ﬂﬂ’ﬁﬁ’]i’Jﬁ]LL@%ﬂ’]iﬁlﬂLﬁuUizmﬁaﬁmﬂﬁﬂmﬁLﬁ(ﬂsﬁu
Tutnernssedl 17 waransseil 18 mendsasnsuiiedueluda.a. 1759 e sefld
szuuUAgMNY Common law Assznadangy sniu esndiuadildszuunguane Civil

law (IngduguananUssaiangvuneuluideunsa French Code Napoleon) Aty syuy

%0 Greenleaf, 16th Ed., Vol. 1, p. 154, § 79.
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- Yosiuwasdnunenseiniaviegauainnisnseyinanuingiaes

- fofnuAUTULTInTuReE N dumBauazNIN Y AURADY

- athlunniseeianudsmeniniu

o U QJ‘N' Y a o a r-:l‘g ] (=] o

dwsudnlasunmsiinnnwadnedtaniiy 2 Yuldazgndddiegisoudingas

(Federal penitentiary) vingnasinuednnn 2 Y vIedinitduazgndsludusaudndanin

o1 Department of Justice, "Where Our Legal Systern Comes From" [poulau] L4184 vle 5

November 2015. uwidafia: http://www.justice.gc.ca/eng/csj-sjc/just/08.html

P
a o

%2 yananiind a1 33equds FgsssuyvesUsTImALAUIA e ity dRgnsduiugiuay
vy LW i 2 a ad v v a v P & v a Lo ad % 2 a N

nguanelimeguiu lidezduinsmglasunsdulivgulinewinduguians ansnagldlvnmaduljinddenues

v udu (Rights and Freedoms in Canada, Department of Justice [Onlinel, 5 November 2015. From

http://www.justice.gc.ca/eng/csj-sjc/just/08.html.)

93 Civil and Criminal Cases, Department of Justice [Online], 5 November 2015. From

http://www.justice.gc.ca/eng/csj-sjc/just/08.html.



97

(Provincial prison) uenannil eratesnlilaazfininwradneianell winsenidassu

2130 MMINTLIANURAITMTONUIT N TAURADTY Ins1egnseyiauiingeansuleuly

a a vua o o a o aa a dy o 1 U 9/5 1
7 zﬂgummumawmamwum ﬂWVlLﬂWU‘Nﬂ’la‘US‘Vﬂﬂ?iﬂﬁ@ﬂ@l’ﬂﬂiﬂ?JuﬂﬂaQuu‘ﬂg auan

Y

JuiindellunvifoudseiRowyinssunae®™

4

3.3.1.1 A1sen1sigay

Tnevialuudn dresgasdudduiuvselindiany “nguune” fegdes

a L3 L% L2

figaunaanauNINTEUIUNATULAIZRRIgtllnaATUYNeIAUsENaUANNRAR LB A Y

Y
lur19zdunsrusznaunisusn (n15nsey AT AdunA1uRlanSe actus reus) hag

e

o
A [y

3 U~ A | o a
aeAUsznaungly (anunlun1siitlungvune w3e mens rea) ludiuvosdasLeniiansiu
fuguiinnsesiulunisiinnsanaengisedsnfendnnguineiisiasazlasunisduiivau

Linewinduguigndauniminaudunisazaiunnsafigaulaindnasiinuiialaeiseiu

&

wnsgrunsigategluseduiigadauusiaanivaduadsasde (Wunaeiinduluad
Woolmington v. D.P.P* uas5gsssuyguetsemeunnunntasusestily Section 11(d) 8n
M) Faludiuresseauinasgunisiigatiagldlunstahvdnneuvdangiunnuda laenis
o W A D Y o & o Yo Ny o=
nageudmunsdinazsesiigallagusmnnmgdumsasdeiagiluldiunnaimedsena
g9gAveIUsEIALALIAT (The Supreme Court of Canada) aglvitedunaluad R v. W.(D.)*
1
“UsENIsusn RTeneIunaNgIuTIee AnvzfasUdesfaluviud

'
= % =

Uszmsiaes Sraaliidodlinisvesinasudnaiivnsuanaisiasdoainadi

Aty Anazdosdesdaesily
Uszmsfiany dwnnaailitinauasdes (rduasladlidugnsedh
HA) INNEIUNSNFIUYDITHAULAY ANILADINIUAINDIIT meé’ﬂgmﬁam%’uﬁqmﬁuﬁu

anunsovibinauiuindaeiludnsevianuiinasdlaglifivm duadsasdelaudnseds”

% Ibid.
%> Woolmington v. D.P.P., [1935] A.C. 462.

% R v. W.AD.) [1991] ., 63 C.C.C. (3d) 397.
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% =3 a [ 1 éj I~ = P [ & % =3 a [} 1 I 1
ToLn9933iInaliduiiisnsosvesnerundngiumlulaedeiniaaseninalulenisg
v a v =3 a o [~4 I3 a LY} 1 1 . . .
dulivgutonaasedulueidusznaureandnuin) endiag1au Criminal Code - Section
258(1)(d.1) FeUgyelAin Usualkeanegealuldons1ualaainn1saidun1s9eudnuing
° & a & o | aa o a Yo ada a s 1 @
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591N71 80 HaANTY) aNDaVBL9959NUSUIULEANBEDA bLAAYDIINHABUULAUNI1 80

a a o

adnsuluvazduse Feluad R v. Gibson® magegaesnlaguasatuayudeduilvgiuil

T Rv. JH.S [2008] ., SCC 30.

%8 R v. Gibson [2008] SCC 16.



99

Ingladnduinnisidnasineudidetmguninanuimg vl sedudiinaveuweansgeniy
dentuliieenenagfuiliiszauliinauneanesealufeniaeiiu 80 Wlumnudvey

gnisraniainasiianudululinesliids

Y

& S v A vaa &
UBNINNU ‘Ui%ll’laﬂa‘ﬁlﬂHﬂJBQﬂﬁBLVIﬂLLﬂ‘H’]G]’]ﬂENiJUVIUiUfg Mmuu
L

v Aa v =3 a o I3 v Aa a 6 I3 [ a =
dufivgrudaiaaseduilunisduiivgiunisenisigatlulssinundnuesad (3o Legal
burden) sedaldfutamiaasaluviansailaganiy lagazdasivaiiaasuioududuidy
ﬁaulﬂummﬁm%aLﬁﬂ]ﬁaé’mﬂu%’aé’uﬁ@mLﬁ&JﬁauuazauﬂdﬁﬂLamzmmaaﬁﬂmsﬁqaﬂ
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fimsiigalhidanuiialagusiranvgduasade (2) Sgrvemunuvessiifesad (winau
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ngvnewazefsssy Wl undgaRnirualidiasazdesiigaiinasdernaasedudude

]
[y a

dullvsrunfudiuniiswesesnisznaunnuinisoralunisiniunan Presumption of

o«

innocence M1 Section 11(d) NSusedlilusgsssuygld

%9 wawnanderuitin «..where it is proved that the accused occupied the seat or position

ordinarily occupied by a person who operates a motor vehicle ...[he] shall be deemed to have had the care
or control of the vehicle . . . unless [he] establishes that [he] did not occupy that seat or position for the

purpose of setting the vehicle ...”

100 g\, Oakes [1986] ., 24 C.C.C. (3d) 321 (S.C.C.)
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101 R . Chaulk [1990] 62 C.C.C. (3d) 193.
102 R . Stone [1999] ., 134 C.C.C. (3d) 353 (S.C.C.).
103
R. v. Brydon [1995] 4 SCR. 253.

104 R v, Lifchus [1997] 3 SCR. 320.
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sssunlldfienufiaverlslunssuiufinisanafiens

- Wiuinsiigatauusianusdualsasdelinanuvungindunis

figulivelaeliifidedunisasde (Proof to a moral certainty'®)

= a o ! o

- UBNNANULAANEYNYWIININAUMITNILINARRFUINTLaiiauEn

'
I )

d‘ w Y= I 9 ! o IS a a Y a 4 4
We “3dnuila” drdnasdanuiinaseneunaslaedurelvininau (anggnau) 1ila
AUNLNENUYIATIVOIAI “UTIFRINURBUAITAITE”

galuniniu MagegaiugfeseAuansgIunsigaltanass luad

ca v

R v. Starr'® lagafung suluuuadsAnmaseiuiInggIun1sigalndesusaanmgdunls

[ 1

asdounanzgnyud “Wuszavunsgiuiigainlifuenazdesigaidenaasedindun

v [ 1

Uszdnvegautuiudnuinninseaunisiigaufiiigauiiieswaliiuiine 1umdnguvesau
oA A Ly a ¢ a lo g v & 1 o | < v o a A =

Undeiondn” uagmsiigatiesuaviliiuindiasuasidudnsgianuiianiomiouay
nszviauRngevlife.dunsiigauiiiissned msuseduunsgiunsiigadlneusnfainie

DUAITANHY

10> msfigavlusedviiondy “Iiidelneliifdiesunasasde” vie “Proof to a moral certainty”

= g o a a = 1 v & a e o 9 val o = '
wnefia Wussduinesgiunsigaunldlunssuiiasanafotsyiduiu Inadunsiigaiivihlidve duaisde (us
Lifstuiigaiaududninderisssaduduiuegiaudu) MnasdanuRasmuneuvdnguiliindu 9599uds
@ a e o Vi o2 oo A ~ 9 a ¢ ) o vy R
sgiviasgIuNsiigalilazBenlaindudntenilves seAumsiigatauysannngduaisasdenls (Moral certainty,

[Online] 7 November 2015. From http://legal-dictionary.thefreedictionary.com/moral+certainty.)

106 Ry Starr [2000] 2 SCR. 144.
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dielinsuianssuindsiansanaiengy1vesusemawaunlUwdIE Uk UL
Juegnsls Tudwsislvazdusewainguunsuazadifauluussmaiauiniluanuiasu
d‘ g o d‘ 4 2 1 a ol dl a 49{
WeanunisnseiinseslasulusyginludssimanauinninddymludnyusNiia iy

1 a L & 1 ¥ = ¥ Yas 19
WulRganuivUsewmalnersoly LL@%G’WI’]ﬂiILL@’J‘U?SL‘VlﬂLLﬂ‘tﬂ(ﬂ’ﬂ%’)ﬁﬂ?ﬂﬂiﬂﬂ?ﬂm‘{jﬁy%’]

3.3.2.1 Af R. v. Boudreau'"’

Y @

Juadfidaslagndiiuadainnisandedens (lobster) lnglidl
Tuayan dudasiengnane Atlantic Fishing Registration and Licensing Regulation Section
10(1)@magngmune Fisheries Act R.S.C., 1970, c. F-14 Section 34 4AAFINA1INTNIY
88n13 (Crown) t@WeNeIUMANg WA liN1sSuaIsnmaesdtaedtanssinlulnelalasu
Tuoyg Wity matudufinnsaudaiuinduneundngiuiiliveulagliaunsadiuniu
Heusznaunisiiansanld uenandud Criminal Code - Section 730(2) azAvuAliNITe
a a ¥ (] a 1 a ) 6 1o A 1 LY @ 14
nmsfgadluFeeiiaaseidlueugavselilinnundiae wilieusingimdnaudenisia
o & 2 A Y = a v A a ey A o ° Y
avluuszinusedduoyginluugd Faiivid (n1sen1siigan) Nagdesimeundngiuu
1% <@ ! £ 3 a ! o 1 o o = % [ M ¥ o
wanslvimaiudeluludeiaaseindnaslusilueygyie dadulendnaudenislalean
[y r.ﬂ' Y @ a o [ ay [y Y , 0 @
neunangIuBuIkans il iukasdiiesmeundngunliansasuilels (Asuansnimues
T11a8) Jsimnwenilas
ynnsdidananiudumglimdnausenislandviinisiugvssallag
IpSuaumangiininuesRnuefangt?

ARFITUINEA1agnsIal lagn1sgnssalaindiendnaudenislann
A1aavsIaIiANNLALIIRILNg e Criminal Code - Article 730(2)1% laiiwunliiiinsang
a 9 v % i A o ¥ o a 61 & vaa
asensiigadlvinnegundgnndivn Msedas) vinnsiigadinudugniilueygyin
AeldaunueveInguung The Atlantic Fishing Registration and Licensing Regulations

~ Section 10(1) n1sfimuansen1siigatillinnegunitasdweuudinsldfolunisindns

107 R v. Boudreau [1987] 81 N.S.R. (2d) 359.

108 Article 730 (2) - The burden of proving that an exception,exemption, proviso, excuse

or qualification prescribed by law operates in favour of the defendant is on the defendant
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fagiiaueneundngiusuieafuiiindnagliflueygin ansznisfigaidennnagn
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Sedinmsdmuanisymsiigailengunelsmihiidanananeguidaond dudesnduded
Faraueglusuazuimdngruininausemainnuansagbiaansofuilsldfvninanseny
ueglall fadu magnssniFadiuingrssallandilstuiiuasfiazdouduundululiena

FUAUYINNITNATUAR T AT UL A 91310

3.3.2.2 AR R. v. LEE'S POULTRY LTD.!°

Juedfidnasgnadniuaigiudelsanushdnilnsusimanlueygyin
Fadafunguung Meat Inspection Act of Ontario — Section 3! wagvirl#ilauiinn 1y
Meat Inspection Act Ontario -Section 16112 Tngludrniiiefussdusenaunumuind
‘Waﬂﬁ'aﬂ‘uay@’m Win3s1uden15LAa19 Provincial Offences Act of Ontario -

LY

Sectiond8(3)!"* galadygiRten1snmunanisenisiigausuiiediunsnangududunaaudd

109 uanani ?0’1ﬂﬂ’]iﬁm&}’m{]ﬁﬂmﬂﬂLﬁEJ’]ﬁUIUE]HﬂJﬂG]ﬂi’E]Uﬂi@Q@’QS%u‘U@\‘i‘UixLWﬂLLﬂu’]ﬂ’](ﬂ’m

nHMUe Firearm Act S.C. 1995, c. 39 fawuin VLﬁﬁﬂwsﬁzyfﬁﬁiuL'%mﬂumnﬁxmiﬁ@ﬁ]ﬂﬁulﬁmﬁuiuaqzymmaumaa
m’gﬁiﬁmﬂLLﬁﬁ’]LaﬂaﬂLﬁuﬁ'ﬂu Section 75 (3) - “At the hearing of the reference, the burden of proof is on the
applicant or holder to satisfy the provincial court judge that the refusal to issue or revocation of the licence,
registration certificate or authorization, the decision or the refusal to approve or revocation of the approval

was not justified.”

10 g v LEE'S [1985] 12 C.RR. 125., 17 C.C.C. (3d) 539.

11 section 3 - No person shall engage in the business of operating a plant other than an

establishment without a licence therefor from the Director.

12 section 16 - Every person who contravenes any of the provisions of offences this Act

or the regulations is guilty of an offence and on conviction is liable for a first offence to a fine of not more
than $500 or to imprisonment for a term of not more than six months, or to both fine and imprisonment, and
for a subsequent offence to a fine of not more than $2,000 or to imprisonment for a term of not more than

one year, or to both.

13 Section 48(3) - burden of proving that an authorization, exception, exemption or

qualification prescribed by law operates in favour of the defendant is on the defendant, and the prosecutor is
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munguing (luaygye) sululssloviuninasiudnaeasseaigaudsludesiumadusiu

'
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a . . @ 1 a o A CY [ ¥ £ a |
M1v11n15WA15UAR (Provincial Court) WULYULABIAUNNTNUTENITO1T TIRNINYIIN
JasiiauinLazasneInay

sow Iasdvinisgrssalludseauasy (Country Court) Inguaneg
dl o 1 dﬂl

Aimualinisensiigadluisesveslueygmegiuauiul fediliveumesgsssuyaile

Y

wa Y a £

Tyapliansnazlasunisduiivgrulinewindudusgns (The Charter - Section 11(c) wa

Y 9

[ |

Section 11(d)"") emaluduiiivindusasuiidnassienia lnediuidadegosmuyqun
Ussnauauiailagdeniund R, v.Oakes!® ianguanedananalifinnudumeidusaiae
sgwindoiianiadesnsilsendnitasteiianiuiesiduasld flusugnduagyilnin
Hudoduiugrulneseusengransld Suinisendfiminumatususudummiangns
gvssalveminanudunisieragnssal

magnssaliiudn ioviinsiansandadiudfyviliiAnnguane
Aoafunisnsginidesldfulueyginlunisvinlsssndniniu Meat Inspection Act
Ontario,R.S.0. 1980, c. 260 - Section 3, 16 Hufinuin nguansvesway Ontario Fuwnf
dlaTagnisiuassuraunaznismuaunisnsideonsluiuiluadanandanguane
Meat Inspection Act fReAsiintumnaninguszasddanann Tasidunisaivauuas
prRdeunITIeLarnsateanitednineluiiufiuady wenand npmneidinistivun
sUnuuSeuuuledy “lusygin” lunmswanuazinieunisiionisdsesnuazvnenieluin
fuiuasy Wnelddmundeuluwarisnsamadoulise Suluidulfedsdaauitanun

e A A 15 v d‘ [ a a (Y [y . v |
voangmnetiiiienazldlviglaanunsonaganiuianisisuindnilunasy Ontario laliuus

not required, except by way of rebuttal, to prove that the authorization, exception, exemption, or qualification

does not operate in favour of the defendant, whether or not it is set out in the information

1% section 11 - Any person charged with an offence has the right

(c) not to be compelled to be a witness in proceedings against that person

in respect of the offence

(d) to be presumed innocent until proven guilty according to law in a fair

and public hearing by an independent and impartial tribunal

115 R V. Oakes [1983] 40 OR. (2d) 660, 32 C.R. (3d) 193, 2 C.C.C. (3d) 339, 145 D.L.R. (3d)
123 (CA.).
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Y

[ = a 3 a = =2 & d{' A & A o
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Y 9

den1sdenluliigoud agelsnmu lussuunguuie Common law lafinnswWaiwnannis

1%

wugudainanlasladniseniiunisgnisigauiulusvuvuvesuntygfinunguang lag

1 1% [ [ 1

dusnnudinguinednuarsananaviusesiisrtunssidavierauyanalilsinsyyiing
Snvumanizerlsuedns Budsusiyaeaiuduiiifswanungmnemelduniyd
fifnunly Fedosniiusenannflieanundu Provincal Offences Act — Section 48(3)
Eaihi

'
a

Bvlunindu lussuundnnguune Common law AléEnsdnduluad R
v. Edwards' s ddlupfiusnasgnaniuailufomesgiasusaanluoygndudaiu
npunedifvualy nerumdngiuluaiiu @nnsthiulpendnaudenis) Alfesmsigad
uAtdagldimsmemdluaauinaiiesads uindulifimeundngud uniigadliiu
Ilvoynanungraneiituuntusnaslid Sefinnnuiiifiarsuludugyssal (Lawton
LJ) (@nmsgnssalmnuiinvesitias) ldnanuanavanaiongnssaivesdnag|ii

“luiFoseanisfiesnd nuisufoalumnatsqdfsiunvesnsusiisa (Metropolitan
Police District) uazndniidenuuazldnasniieusymasinguuaziiadiu laiinnsisen
werundngulaquazUaesliduniniivesdiasiiazdesfigal d1vndasviiesiedniae
doudasnsaunsasluaynyn !

uanaIntl Lawton dldnanisiusniauaznisusuléfenniiulion

Y

“Tumiﬁﬂ?{wmqmmé’ﬂwmzﬁumé’mwﬁéfﬁuLﬁaslﬁii’ﬁ’uﬁgmizmmaﬁzumgwma

Common law U Ha1nUseaun1salinaTuLkarALADIN1SRasdudulazSuUsEAWINAINL

16 R V. Edwards, [1975] 1 Q.B. 27, [1974] 3 W.LR. 285, 59 Cr. App. R. 213, [1974]

2 AILE.R. 1085.

17R V. Edwards, [1975] 1 Q.B. 27., p. 30.
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elmAnduuszdulunisinnsan (evidential burden)

[

Tudruvesnsdnduresenauasy (Country Court) Aind1731 Provincial

<9

Offences Act TuinAUNENNTTUIUEIUNTUTILINUSTITTUUYLIIUTENALALINT NS

= 1 =] I @) a 1 [ a a I v 6 (=]
LMU'JWI@JNF]'NILILUUL%G!L‘UUNE‘}FLUF]’J'IJJL‘UE]SJIENS%‘M'J'Nﬂ']'iﬂ']LUUﬂ%ﬂ’ﬁIiﬂ";’ﬂaﬁl’JLLagﬂ’]'ﬂﬂJﬂJ

18 1bid., p. 39-40.

19 R v. Edwards, [1975] 1 Q.B. 27., p. 40.
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120 R v. Oakes [1983]40 O.R. (2d) 660, at p. 672.
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3.4 [ WAUNATDINLAYTING

v a

dmfuununasesfieugosniasiie “wdnifsssu”luiugiulunisdadu
nuIeRanaeaTraauitsnstaRuldngranetuazden duiifiaunsonsaaeut
anuveumengngliiarsnavesiguazanasnsdunasiunlifulssneuazdennain
nuaneilisiunald wenani mawnunasesfiudesnuesildinismsinguuie BasicLaw
of The Hong Kong Special Administrative Region (#58 The Basic Law of the Hong Kong)
Imsam@mmmgmmma (The National People’s Congress) GI’HJLLUU“UEN%Eﬁii@HZyJ“UEN
Uszimaansisassuszneuiu Tneadetuidusgsssuyededuasniuesdsldinisusznia
weounstadulaluiud 4 nuansiug aa. 1990 wazdnateduldluiud 1 nsngian aa. 1997
Tnevtsszunnazlsuensunasesiiasianldfuaunasesfivusesnsdauuduafiug it
271 Basic Law TRAus e mdseuagszuuiasugiame taelunstuduiiagliavsuas
@3 e ladndu La%'mwsluﬁag:mﬁ’a, anslunszuiunsefsssuasAuidIuTINYes
Uszrnaulunseennguune Bsluninty szdeshifingmunelaiianinsonsesnunde Auldls
mntnfiungvine Basic Law i

duilanidunasiiuinuasnguane Basic Law tufifensognielivannis
97 “nilaUsznd, ud 2 s2UU”(One Country, Two Systems) na1afe szuudipudsunay
wleugvasanuanisunasesdanalalaihunldluununesesiivavgans (mdieufuan
srsaszrneuin) widussvunuienilduudadaineunasidinsioiioniosuauds

Jaqdiu

3.4.1 N15ANHUAR LUTUNTZUIUNIITUN

ludiuresnisaniiuaiu egrenlananluudndesdiu aunguane Basic

o Y 1 .

Law MJumileuduigsssuygatugediuvesuninasesiiavdansiunliUayaAtadnsuy

fuguvesTiaeviiedfewdlegnaiiuafeigilimeliaeaadesiuniinisenitssemei

12 The Basic Law, [Online] 11 November 2015. From http://www.doj.gov.hk/eng/legal/.
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a a N o @ o o v oA v a | < a & o ~a
PIEINNY, NIDAILNUVDINY uaﬂ’i]’]ﬂu&ﬂlmu’]%LLﬁW’]’J’]ll‘i‘UNWHEJ‘UGL‘U?I’]'WUENﬂ’]ﬁﬁ\‘i'ﬂ@\‘iﬂﬂ@’]iyﬂLLﬁSL‘U‘UR]’]LﬁEJI‘L!ﬂSﬂJVl

ﬁﬂ’]i‘WENﬂﬁLLWﬁﬁiawﬂ’Jm’m%aﬁ'ﬁ (The Role of the Secretary for Justice, [Online] 11 November 2015. From

http://www.doj.gov.hk/eng/about/soj.html.)

125 Criminal prosecutions, [Online] 11 November 2015 2015. From

http://www.doj.gov.hk/eng/legal/.


http://www.doj.gov.hk/eng/about

110

o a J

7 Au (38 9 AU lunsdinaadiuauns) dunsuludivesnnegnyuizininnsanindiaed

Y

anuAnaTanieli Tnsmasgyimihillunsauauuaziusiiielvldddaduvesnuzgnyu
Aduenduvideidnduvesaazgnyuenagnndulsmnliliudionduich sazuuudes 5 sio
2 vive 7 s 2 (lunsdl 9 aw)'®*
TusnuvesguuuumavesununasesiiAvgainaazUsenaulume magnsel
g (Court of Final Appeal)'”, Aags (s AagNEI0ivse The Court of Appeal'®
LayAatuiunse The Court of First Instance!?"), Airawnise The District Court, AALY
VR Magistrates’ Courts, A1aNTI5K38 Coroner’s Court WALANALENITUNTD Juvenile

Court wusy'?e

4

3.4.1.1 13EN1TNEU

a 6 a

ANU5UN15LNISRAIUAR D1 T ULIRUNATDINLARTDINITU AYFH DY

QY o

v a £ |

1 = [ U a 2 & 14 a ¢ & =
ﬂaqﬁﬂﬂﬁaﬂﬂqiﬁuu‘lﬁi’]ﬁbﬂE)u’]']LUUNUiﬁWﬁﬂ?‘Uﬂl‘UWﬂEJL‘Wi']gﬂqigﬂqingULUUNaﬂ(ﬂqNN’]

Y 9 Y

'
= 2

1nndnn1sll nanafie nannisduiivgiulinewinduduignslinanelunidnnised

128 The jury  system, [Online] 11 November 2015  2015. From

http://www.doj.eov.hk/eng/legal/.

125 gm¥umagussaigegailumiseuiiistulasnssainnisuszniald Basic Law U3
SgossuynueavnUnasasiitiugasns) Ineflunduaranasariviesiumnasesfiaudanauasfinnuivihns
finsanlumadinannazgnussialasfiinvenanunasesfiiavgosnsanmagniaueielnsannssumsdesiuuay
U1UUTIUN59930 (Independent Commission Against Corruption) (Court of Final Appeal, [Online] 12 November
2015. From http://www.doj.gov.hk/eng/legal/)

126 o  w 1 o o ok a ¢ A o < a A =
a']'VﬁUﬂ']aqmﬁﬁmﬂxmqmuqmiuﬂqiwzﬂqﬁmqﬂ']ﬁ@qWﬁﬁmﬂﬂ‘W\‘iU'NiﬂJ'J']ﬂgL'UuﬂﬂLLW@W?@ﬂ@@WQJﬂ

Y = & a o g o
‘\]'1ﬂﬂ']ﬁﬁdumul,l,azﬂ’]aL?Jﬁ‘]“ﬂﬂf\]gLﬂuﬂ7§Wﬂ']‘im7LLaZ')’]\Wiﬁﬂﬂ.ﬂ‘ViiJ']EIQWﬂﬂﬁmmhﬂ?iqﬂﬁiﬂﬂu{]Zylﬁqaﬂaﬂawll’m (Court of

Appeal, [Online] 12 November 2015. From http://www.doj.gov.hk/eng/legal/)

127 gavfumatusuaziivnsiuiadiatazsuianisiansanluadialrsiitindululalnases
AYFDINT MIAALKILAYARDIYY AAVIEN, AFNINNT, AFLANUIEY, ARTUYATYNYSIIY, ARTIdunssY, ARLRgIiuAIY
Eanuaiuisawaziaua venandduimiiiasasuafainnisgnssaliuiainaiauyieeiae (Court of First

Instance, [Online] 12 November 2015. From http://www.doj.gov.hk/eng/legal/)

128 The Court, [Online] 12 November 2015. From http://www.doj.gov.hk/eng/legal/.



111

0 2 L4 a L3

Woolmington v DPP'? gudlunisnandanthinninaudenislandgilesafassesiigo
a - < | U Y o a o @y 2 =t
Auialilaliindeinaaseasluegals wasndndeduiivgudinanilaundudiuniwes

' PN a . 130 Y ' A a Y '

JEUUNMENEFINIuTUsINgluaf Kwan Ping-bong'® laafiteminuuisdiuiiieatesin
“dundugeinal lundnnguuiseigilifieslsazuenmilolunitnisindnau

[y 17 = v a b4 = W 3 a o & 3 o
dun1sylesnRAaigatlvusngdatonaaseduiussddsenavvesnnumufiosivasy
wagn1siigatagdewiiusimanusdumsasdedaduseduninsgiunisiigauiininniing

sgelli iy undngIuemULLTefiand "1

Y i o o a A a X o o ¢
nmgnananatuyliluafe g iiiisdundnaudenislanad

¥

nihinazsesiigalindnasinnuianiuiles’®

1

3.4.1.2 Fo8nLIUYRMANATEN1TNEY

ludvesosniiunisenisiigaldmsuaiiongvesununasesdfivay
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Undefionimie Proof on the balance of probabilities tfues
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- n3dd 1 msfigadludszifuiesinaada (Insanity) Tasazidunis
figailutasnaiinisnsshanufissaiioniu suaedgndniunfifuginasin

- nsdlt 2 WWunsdifRenfudsiiendt “nisnandrdludnuaziiy

v . I3 Naa & I3 Y ag v °
na31e” (negative averments) lnsazidunsdififnguunensiduundunisiudlvinszyiings

129 Woolmington v DPP [1935] AC 462.

130 kwan Ping-bong [1979] HKLR 1.

Bl ydau1aindeninuiiin “There is no principle of the criminal law of Hong Kong more

fundamental than that the prosecution must prove the existence of all essential elements of the offence with
which the accused is charged — and the proof must be “beyond all reasonable doubt”, which calls for a degree

of certainty considerably higher than proof on a mere balance of probabilities.”

132 Michael Jackson, Criminal Law in HONG KONG, (Aberdeen: Hong Kong University Press,

2003), p. 35-36.
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| '3 a 1 o v vl aa < 1 (% v A &
desAusznavvesmuiinitdnasldladilueugn Mdelunisnaiissludnuugiduy
N&3BTL) AusTUUNMINY Common law udmdedinsdlidusesninasiesaunsangalla
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v v Y & ° Y A o
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133 yawnanunnyeda

“Section 13 - (1) No person shall have in his possession any arms or ammunition unless-

(a) he holds a licence for possession of such arms or

ammunition or a dealer’s licence...”

134 Michael Jackson, Criminal Law in HONG KONG, p. 37-38.
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(4) dfomnuiinanlilu (2) Whundsfulddunsdiiugin Iisulueyaiala, ng
lasuanudueey, Tuiuses, n1sidmalaeyeuaIeng g, N15ATUBYYINRINNY MY
wsosuaoule, ANUAIIUYINLNY, ﬁms;am"iw'%a%aé’wﬁulm, lasudesniiy, dnuauds
muifosnsvideludnuazdunindondeiu” 2

aeiwvl,iﬁmmﬁ'ﬂuﬁ’mmaﬂiwmg‘wmEJ Common law kag Section

94A agliifinmsihanldlunsdindiasenteregdindunstesiulaeseumenguune, nzsi

INSIQNINYUsENsafaInTErins MRl

135 wawnanundnyed

“Section 94A
(2) For the avoidance of doubt it is hereby declared that in criminal proceedings -

(a) it is not necessary for the prosecution to negativeby evidence any matter to  which

this subsection applies; and
(b) the burden of proving the same lies on the person seeking to avail himself thereof

(4) The matter to which subsection (2) applies are any licence, permit, certificate,
authorization, permission, lawful or reasonable authority, purpose, cause or excuse, exception, exemption,

qualification or other similar matter.”

136 Michael Jackson, Criminal Law in HONG KONG,p. 39.
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NUsznAu nsnserinnenaelinfang g Import and Export (General) Regulations -

v
v Y <

regulation 4 Gsenatusuiiuindnasgandendulniansensiganisanuilunisdeen

137Su;oro,.p. 37.
138 THE QUEEN v LI TAT [1993] 2 HKCLR 203.

139 Regulation 4 - To provide for the regulation and control of the import of articles into

Hong Kong, the export of articles from Hong Kong, the handling and carriage of articles within Hong Kong which
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cal v ]

uwauazdulunsdlvestognssalioninisuannisenisiigatlvinnegundnastudaiunan
presumption of innocence MmuATaYEIRALIlu Hong Kong Bill of Rights Ordinance — Article

11(1) AnagnsIalfiansawdiuIINIAImUanIsEN1sigaumladadendnn1snIna e

Av o =

aglalal insrznsiginednvudsduddioeniinisen1siiaaritianisuudsd uAmsuu U

kY

aggnaesulusygntiudmaraduauasud linavegslstanudenisgenlidndusios
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have been imported into Hong Kong or which may be exported from Hong Kong, and any matter incidental to

or connected with the foregoing.

190 section 94a- (2) For the avoidance of doubt it is hereby declared that in criminal

proceedings-

(a) it is not necessary for the prosecution to negative by evidence any matter

to which this subsection applies; and

(b) the burden of proving the same lies on the person seeking to avail himself

thereof.

(4) The matters to which subsection (2) applies are any licence, permit, certificate,
authorization, permission, lawfulor reasonable authority, purpose, cause or excuse, exception, exemption,

qualification or other similar matter.

14 Article 11 - Rights of persons charged with or convicted of criminal offence.

(1) Everyone charged with a criminal offence shall have the right to be

presumed innocent until proved guilty according to law.
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3.4.2.2 Af HKSAR v. Mohammed Khan Shamin!*?
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192 LKSAR v. Mohammed Khan Shamin [2013] 3 HKLRD 469.

143 wUaa1nvaAlITuNI1 ¢ shall, until the contrary is proved, be presumed to have know

[their] nature”
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144 LKSAR v Lam Kwong Wai Wai [2006] 9 HKCFAR 574.

145 HKSAR v Hung Chan Wa [2006] 9 HKCFAR 614.
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3.4.2.3 AR HKSAR v Lam Kwong Wai & Another!*

AINNNRUNY Firearms and Ammunition Ordinance - Section
20(1) Wiivundn “Tu 2) uay (3) glaiivinisaseunsesduiienergseuduniiuin ' uas
Section 20(3) Aifmuain “yanasialsifaafnaneld (1) sndwilnduinelaudmai..
(0 nulslldnsounsesduiiensnsifiefiagyhdunseromssuyvienszyhanuiindu... ” 14
Tumatudu Snasvinssensuildaseunsesduiionensaiauaisrseindunsdiidl
WiRR Section 20(3)(c) inszauLazInhUueudsnaunlidgmiuiauiu (war games)
Wiy uidenseiiy mafiiuiussduiisiasentudisilsldfunazifuiiniu Section
20(3)(0) uiFosesnmndnansensfigaunanluad (Legal burden) iusinlidasazsiag
figrlanuiliifiuidnaglifianunhanfiouensdna i oneawliasunieiile
nsgheuAnesnedy dadu Weituiresliamsafgadlifuasueuiuld made
ArAuITIAeilnNURAnLTle
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71 Section 20(3)) uifissnsimunasznnsiigatimsiigatiiielAndulszidulunis
finrsaiiity (Evidential burden) fatu miﬁmﬁuﬁu@wma%’juﬁu%ﬂaj%auéf’mﬂg‘mmEJLLaz
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146 Supra, fn.137.

17 yasndearuiii “Subject to sub-s.(2) and (3), any person who is in possession of an

imitation firearm commits an offence”

18 yaandeanuiii “A person shall not commit an offence under sub-s.(1) if he satisfies

the magistrate that.... (c) he was not in possession of the imitation firearms for a purpose dangerous to the

public peace, or of committing an offence...”
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13 Section 160 - Selling liquor without licence.

(1) Subject to the provisions of this Act, if any person—

(a) sells or exposes for sale by retail any intoxicating liquor without holding a justices’

licence or canteen licence...
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1. Any person

2. Sells or exposes for sale by retail any intoxicating liquor

3. Without holding a justices’ licence or canteen licence

4. Malice (Mens rea)

Tagluafdenanndeifivaseindroduaiinumfinineinifl 816/2546 ¥4
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nafanisimuanisenisigatludssinuseduoygininlinnuidnasniy §16.631
Licensed Driver—Burden of Proof* Tuns@ifinisnsgfiiairdian1y West's
Ann.Cal.Vehicle Code-Section12500% #silasAusznauninuie fail

1. A person

2. Drive a motor vehicle upon a highway

3. Without the person then holds a valid driver's license

4. Malice (Mens rea)

he shall be guilty of an offence under this section.

%5 16.631 Licensed Driver—Burden of Proof - “It is not necessary for the People to
introduce evidence that the defendant did not have a valid license to operate a motor vehicle. Whether the
defendant was or was not properly licensed is a matter peculiarly within [his] [her] own knowledge. The burden
is on the defendant to raise a reasonable doubt as to [his] [her] guilt of driving a motor vehicle upon a highway

without being the holder of a valid driver's license”
15§ 12500. License requirements; motorized scooter engine requirements

“(a) A person may not drive a motor vehicle upon a highway, unless the person then
holds a valid driver's license issued under this code, except those persons who are expressly exempted under

this code.”
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Inspection Act of Ontario — Section 31 FeflosrusznouvesnuRnall
1. Any person
2. Engage in the business of operating a plant other than an
establishment
3. Without a licence therefor from the Director.
4. Malice (Mens rea)
wonani Juduminuiinaiy Meat Inspection Act Ontario -Section 16’
wAdensziy wilneusenisiesiligrangmune Provincial Offences Act of Ontario -
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1. A person

16 section 3 - No person shall engage in the business of operating a plant other than an

establishment without a licence therefor from the Director.

17 Section 16 - Every person who contravenes any of the provisions of offences this Act or
the regulations is guilty of an offence and on conviction is liable for a first offence to a fine of not more than
$500 or to imprisonment for a term of not more than six months, or to both fine and imprisonment, and for a
subsequent offence to a fine of not more than $2 ,000 or to imprisonment for a term of not more than one

year, or to both.

18 Section 48(3) - burden of proving that an authorization, exception, exemption or

qualification prescribed by law operates in favour of the defendant is on the defendant, and the prosecutor is
not required, except by way of rebuttal, to prove that the authorization, exception, exemption, or qualification

does not operate in favour of the defendant, whether or not it is set out in the information
19 Section 13 - (1) No person shall have in his possession any arms or ammunition unless-

(a) he holds a licence for possession of such arms or

ammunition or a dealer’s licence...”
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2. Have in his possession any arms or ammunition

3. Without holds a licence for possession of such arms or ammunition
or a dealer’s licence.

4. Malice (Mens rea)
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20 section 94A

(2) For the avoidance of doubt it is hereby declared that in criminal proceedings —

(a) it is not necessary for the prosecution to negative by

evidence any matter to which this subsection applies; and

(b) the burden of proving the same lies on the person

seeking to avail himself thereof

(4) The matter to which subsection (2) applies are any licence, permit, certificate,
authorization, permission, lawful or reasonable authority, purpose, cause or excuse, exception, exemption,

qualification or other similar matter.”
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