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# # 5585981534 : MAJOR LAWS

KEYWORDS: SEVERE MENTAL DISORDER / CRIMINAL RESPONSIBILITY / INSANITY
TUANGPORN NGAMPHAIBOON: LEGAL MEASURES FOR PROVING SEVERE
MENTAL DISORDER AT THE TIME OF CRIMINAL COMMISSION. ADVISOR: ASST.
PROF. KANAPHON CHANHOM, Ph.D., 187 pp.

The purpose of this thesis is to study the problem of proving the insanity of
the accused at the time of the offense which can be used as a ground for an
impunity or mitigation under section 65 of the Criminal Code. In addition, this thesis
studies the factors that the Supreme Court considers before rendering its decision
and also conducts analysis in order to find the means to amend the law to be

appropriate for Thai society.

This study found that applying section 65 to the case, the defendant is
obliged to prove his insanity unless this fact is appeared from the plaintiff’s evidence.
In consequence, the Court’s decision regarding the criminal responsibility only
depends on the defendant’s provability and the Court’s discretion. Although the
facts concerning the insanity are related to the offence and the offender and may
affect the criminal responsibility, all parties should cooperate to find the truth about
such insanity. Even though the issue of mental state is beyond the ability of ordinary
people to understand, the governmental authorities could ask for cooperation from
psychiatric expertise to evaluate the defendant’s mental condition and describe the
symptoms to the Court. This procedure will make the Court more understandable in
the defendant’s condition and will helpful to use its discretion before rendering the

judgment to be fair and appropriate for individual offender.

This thesis suggests that the law shall determine the nature of the case
which should be forced to send the accused or the defendant to examine mental
status as soon as possible after the incident so that the result from this examination
will be a preliminary evidence that the court is able to use to support other

evidences before making an appropriate decision for the individual offender.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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2) Diagnostic and Statistical Manual of Mental Disorders (DSM)
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4.1 Useinedeanguuaziiag

ansrvorandnsusnulnguazlesuauanile (United Kingdom of Great

Britan and Northern Ireland) Usznaulusiedsslngfe dingu 1ad anesuaud waz
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losuaudinile lasludiuvesssuunguuie danquiaziiadazldnguuieifediu

druanenuausnazlesuausiniedudisfissvunguuisiazssuumatiuresnuies
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NOUUIEADNNDUADINAANIIINLUIAIAAAUARYBIFIALUARNOY (Case  Decisions) %38
MsenduIndunguuneiiraad1a@u Judge Made Laws) uwagnguunediinsUyealiidu
a1uaNwaaNYs (Statutory Law) MAANNINSTANT LU WIeIUaRnnee Feanguanend
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yaanguie T A.A. 1965 In159nRsAnEnIsNNIINYMNIY (The Law Commission)
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druszuumaniisiunainnsanafegusliiduaudu fie maaniyuung
(House of Lords) \uenageaavesuszing magnssalunafiongy (Court of Appeal

Criminal Division) fnalanasn whunmIua LS (Queen’s Bench Divisional Court) way

ANaAI1IUABSY (Crown Court) Wumagsdunans Aaudamsnaesy (Magistrate Court)

1 _ o o o a ¢ & d o
G MIULIEJQG]&I, FZUUNHNNIYNNY, WHNAINN 5 (ﬂéﬂmWM%’ll‘lﬂﬁ: 1AsINSASILaLIana@1sUsENa UNNTEaU

ANEIRFNERS UNINeSUsIIUAIERS, 2555), NN 14.

z Jacqueline Martin and Tony Storey, Unlocking Criminal Law, 5 ed. (Oxon: Routledge, 2015), pp. 64-67;

Jonathan Herring, Criminal Law the Basics (Oxon: Routledge Taylor & Francis Group, 2010), pp. 24-25.
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Jumatusiu wisgslsinu luadegfldlyanuiadndesuaznguunefimualidead
MIfsARlAEAMLaNYUTLY Magistrate Court asvimthilumaldaiuyailouaziile
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L‘Viu’l']ﬂmll%a ﬂ‘ﬂ%ﬂﬂ‘lﬂLW@WQW?MWW@IW&@@USQﬂsUusLu Crown Court ﬁ'ﬁ/ﬁ‘UsL‘U'JV]EJ']'UW‘L!ﬁ

adull Jillguagnafuaniznsaiuasly Magistrate Court wag Crown Court ludau
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4.1.1 1A396519A1UTURANI9DIYN

mMsfiarsanInsnszdilnazilunisnszrianuiauazazfegnadivieniy
ngMNevessInguuarnaduioll avdeaiufiansanainlasiaiiennuiuinmseng uas
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Jeuvseoniluassdiundng Ao psAUsEnaudIUNITNTEY (Actus Reus %38 Conduct
Element) wagaadusznaumadnla (Mens Rea 3o Mental Element) Tneffiiazinnusuiia
n1901919100150589 1 nsnsEiaiusrfeauszneulufiuesiUseneutieaesdiy
Tuvaiziieatu snviuluanufindiauin (Crimes of Strict Liability) Sa8uainusiaed
lifeanisesdusznoumaduisla wu anufngdusniduiusmue Hui’

1. 8IAUITNOUNINAIUNIINTE (Actus Reus %38 Conduct Element)
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Linsevin (Omission) 1199 MeusininivseANukniuaUngraneiazaeenseiivedesiu

I ¥

19liaU1998197ATU LY NakUTNUNNAkaaN W tuawa Udaaiﬁgmi‘]ué’umw Wudu

Y Y U
v

Tnensnszviunaniazdeadumsnsevhiinguunesmualiiluaulauazdsinguaintu
o & 5 =t a s 1% o w =
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neANITalwINARNN1INIEINBneIe 1w luAnuRaguvudunseying s givg szdeaiy
TunsdifimbeliBusen nisnszviduisazduauie wisluauRagiudnning nsndduy
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’ ate wludveny, sLUUNgMINYEINgY, vt 187-194.
* Jonathan Herring, Criminal Law the Basics, pp. 22-23.

> The Handbook of Comparative Criminal Law, ed. Kevin Jon Heller and Markus D. Dubber (California:

Stanford University Press, 2011), pp. 535-536.

¢ Jacqueline Martin and Tony Storey, Unlocking Criminal Law, p. 34.
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2. 83AUTENOUNWUINLA (Mens Rea %38 Mental Element) vianedia
anmevesdnlaturuznsgriauin Wudiuiiazdeaiiansandsenouiu  Actus  Reus
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4.1.2 ANUFURANINDIYIVBIYAARTINSEIIANNEATUIMEINGRTA
NVNNE8IYI VBTN BAzadgauTUMALAINTINAY T lUYMEN TN

AnuRaludesedegnmilsvesiednas 138011 “The Defence of Insanity %3® Insanity

a

Defence” lnun138ndanadininaass axdnneniunan M’ Naghten #971 The House of

Y

1 1 a a 1%
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Lords fivualiluafivesuy McNaghten Faiindndn lun15dnetenagdininadsn azdesd
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ManaraduLiewnnlsan1adnle vilvdnsevilddfsaninuazansedrfyveanisnseyi
= Y &M v oa A o & a da
wseiarIuanlisindnauesinludeiie
lumsiansaneausenauveanan M Naghten Hllguazuenasuny fail
1. “Defect of Reason” v3aAMuUNNTIMAWANEG Feladin1sedurelily

Ad Clarke (1972) Al ER 219 31%u1gd4 c’iﬁmmmmmmmiumﬁmﬂwﬁL‘wama
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" The Handbook of Comparative Criminal Law pp. 536-537; Jonathan Herring, Criminal Law the Basics

pp. 17-22.

® to establish a defence on the ground of insanity, it must be clearly proved that, at the time of the
committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind,
as not to know the nature and quality of the act, he was doing; or, if he did know it, that he did not know he was

doing what was wrong.
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Defect of Reason’

2. “Disease of Mind” \udssmnanguuglilddosdmianisunne
Fanunedis lsamsdnladudsnasienmainsalumangua anmdwazanudla lne
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3. “Not to Know the Nature and Quality of the Act” wuneds mﬂ:iif
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o U o Ill
Mdaieslsed
“the Act Was ‘Wrong’” n3en1snsyyiimduainuide dslumi M’Naghten
(1843) uazad Windle (1952) 2 QB 826 lsesurein“anuin”luiil nuneds n1sdn
AaNYVUIY NINTLaE3INNITNTEINVRIAILeITRR BN NUEULA? ﬁlﬂawﬁw%’a&iaﬁ’h
a a 12
Inaasale
p814l5Anu %dn Insanity Aena1 AdBnuanylnalAseiy A Automatism
A A | ) va = & aa ° v o oA Vo ) v
W3esund ngdnlulla Falunsdiueaansevilaglisdndimseliegaelinisdefunag
mMsAIuANYedala manseyhdenangnszyilidesiuinveu mszlidunnuRaniseig,
lagnegaananIzdouintuandadunisusnwagyinlidnlaliaiuisaniuaunisnseyinla
TReAuLT Faunnm19a1nnsalvesauivdlrsvesdalaminaintdadenielusnanie
| a ] a aa A & Y} & = Aay °
winuRandmnUnAvesdinlifeinduladenitsuen wenainil winilunsdingnsevin
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’ Jacqueline Martin and Tony Storey, Unlocking Criminal Law, p. 264.
“Ibid., 265.

" Ibid., 269.

 Ibid., 269-270.

" Jonathan Herring, Criminal Law the Basics, pp. 136-137.
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fawladelunivseld dansilesadsemalalnuagnieldveadninaungmuneg nMsdiiuag
Ingadiulnguadfldeneazud i minaui v ukasntnui1 1931 duad
TumuarAuausnie Crown Prosecution Service w3adtinaudenis daduniisanunanid
grunalunisitesafiongy) egslsinu mihenuduressgrsoenvuieafiesnnangsenia
laneldnaninaeiveanguane afeigrtulssinelagdiulngudidgniledlag  Crown
Prosecution Service @4n1siasAnetgoantnaudsnisasduluiieusslovivesdiny
| P a a9 1 44' Yo a ° 14 . & )

drusukaienuyfsTsy TlYisaieaglulamininuwiatinediag Wity wineu

= o a

dun153slnasitalunisflesnd wonainll laglunisilesnfiangtiu dn1suusdnuaeved
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] @ v Yo I Ao i =t = a =
$uMesTIuaT Wudy agldimesuugeaniseonit  Summary  &9agiin1siansanadlag
ANty Magistrate Court #1liiinisldamzanyusinlunisiinnsmn 2. afnuHnTuLs
LU AINAAgINEN ANRAgIuTNdY LDudy sgdeaindAflesuuufngULuusenidn
Indictment  #33zAvsiin1TRITUIAALABE AN INY LAz AMEanYUly Crown  Court
3. ARAURATIANLNTOYINATTEILUY Summary Nidewdin1siiansunly Magistrate Court %39
yAfloauuy Indictment fAfesiin1sRiansaunantu Crown Court Ald (Triable either way)
| a v o ¢ & w 15
U AURRgIUENNSNE Wuau
luadfinguuneimualuidnisiiansanlasldanegnyutdy zaead
a = N v A a Y & a
N15AsaIAAbY Crown  Court  AmggnYuIsdntnNlun1siasudeIn993931n
g uvangundnsinauslutunisiansanvesaa gininwssvimiinlunisesuie
dongrunglinngnyuilaariiiugdniigg Neifuranngrane naantduamzgnyue

Usvgusiuiuiednduitdaeinnuianiuignilessemield diugfininwiueniainay
aounevengmneuazliauuzunnuzgnyuLa Sullnihnlunisaiununsiansanafuag
nsutauengundng i lulumundnvesngvune winauzgnyuiaduiniiduay

= a va N Y o ° 16
HATTUNR QWW']ﬂU']ﬂ%ﬂJV‘uW‘VﬂUﬂqiﬂqﬂu@Im‘H

" The Code for Crown Prosecutors; 2.3 “It is duty of the Crown Prosecutors to make sure that the right
person is prosecuted for the right offence. In doing so, Crown Prosecutors must always act of the interests of
justice and not solely for the purpose of obtaining a conviction.”

® Jacqueline Martin and Tony Storey, Unlocking Criminal Law, pp. 69-70,73.

** Jonathan Herring, Criminal Law the Basics, pp. 25-27.
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figaulvlafesgdunfianadululd (On a Balance of Probabilities) 319 1ae7naase
TuruznsgyinAMuURneIIMIUNan M’ Naghten o niidoduiugiuamungvuieniniiay
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4 a

ABINTUlnAMY ﬂsquiu Crown Court LLau%']ﬂ%Jﬂ’J’]ﬂJ’Jﬂﬁi‘liﬁ]@ﬁﬂ%ﬂ{]ﬂiﬂ?ﬁﬂ’]ﬂﬂﬂ

Y

13934 muzqﬂsquﬁ%aaﬂﬁwﬁwmmmiamw “Special  Verdict” dunugfie N15ARFUIN
° ' a : .. 20 '
Fuaglifirnuiniilesannivginasia (Not Guilty by Reason of Insanity)” oenslsfinia
1% W . Yo d‘ a A U ¥ [
nguinglanimualidn aurgnyuazeean Special Verdict ladaillednisduduniendngiu
Juntlsdonzasenaaniderngneniswmdnlavunzideuliognslosgosauieniu
a a ° 21 s A a ! . % Ao
ANIINaTAYesT Ay wena Nl Liledl Special Verdict wi Crown Court 181119900
mdslvidaiadnagluunisirlasnululsaineiuia viemmasnseendidedslnogramnils
fumnzauiuad fe fddslasdfiving (A Guardianship Order) maAamsNev8s Mental

Health Act 1983 %30 & °wél’<ﬂ ’]LﬁEJlﬂSUﬂ’]iﬂLLﬁGﬂﬂJ@’ﬁ’N2“06\‘1 Criminal Procedure

" bid., 30.

** The Handbook of Comparative Criminal Law, p. 541.

v Jacqueline Martin and Tony Storey, Unlocking Criminal Law, p. 264.

o Trial of Lunatics Act 1883, section 2 Special verdict where accused found guilty, but insane at date of
act or omission charged, and orders thereupon.

(1) Where in any indictment or information any act or omission is charged against any person as an
offence, and it is given in evidence on the trial of such person for that offence that he was insane, so as not to
be responsible, according to law, for his actions at the time when the act was done or omission made, then, if it
appears to the jury before whom such person is tried that he did the act or made the omission charged, but was
insane as aforesaid at the time when he did or made the same, the jury shall return a special verdict that the
accused is not guilty by reason of insanity.

?! Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, section 1 Acquittals on grounds of
insanity.

(1) A jury shall not return a special verdict under section 2 of the Trial of Lunatics Act 1883 (acquittal on
ground of insanity) except on the written or oral evidence of two or more registered medical practitioners at least

one of whom is duly approved.
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(Insanity and Unfitness to Plead) Act 1991 e fifdslivassmsnaslu® uadmin
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druszuunsunasesiiu ansgasniinisunaseslugduuuaniussy (Federalism) nnele
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5U1aNa1e (National  Government) FIUIN15AINTAIUNANVBIUTUNAAUNTTTTTUYY

o

1 [ a 2 o [ = 1 ) [ ! a
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% Criminal Procedure (Insanity) Act 1964, section 5 Powers to deal with persons not guilty by reason of

insanity or unfit to plead etc. (substituted by Criminal Procedure (Insanity and Unfitness to Plead) Act 1991)

(1) This section applies where—

(a) a special verdict is returned that the accused is not guilty by reason of insanity; or

(b) findings are recorded that the accused is under a disability and that he did the act or
made the omission charged against him.

(2) Subject to subsection (3) below, the court shall either—

(@) make an order that the accused be admitted, in accordance with the provisions of
Schedule 1 to the Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, to such hospital as
may be specified by the Secretary of State; or

(b) where they have the power to do so by virtue of section 5 of that Act, make in respect of
the accused such one of the following orders as they think most suitable in all the circumstances of
the case, namely—

(i) a guardianship order within the meaning of the Mental Health Act 1983;
(i)) a supervision and treatment order within the meaning of Schedule 2 to the said

Act of 1991; and

(iii) an order for his absolute discharge.
(3) Paragraph (b) of subsection (2) above shall not apply where the offence to which the special verdict

or findings relate is an offence the sentence for which is fixed by law
® The Law Commission, "Criminal Liability: Insanity and Automatism a Discussion Paper-Summary for

Non-Specialists,"(London: Law Commission, 2013).


http://www.legislation.gov.uk/id/ukpga/1991/25
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dUNY ‘QQJU’], ANMUIUNAULNGINUNNNUIEFNIFBLUIND, WHUNAIIN 2 (nﬁmmmmm: FUNNUNIYEYTY,

2553), Wil 27-32,62 uay 84.
% The Handbook of Comparative Criminal Law, pp. 564-566.

26 a ¢ v & { Y o a B
auUny i]illih, ﬂ'J'm’ELﬂameﬁEJ?ﬂ‘UﬂQVﬁJ']EJﬁ‘VIiﬁ@LiJiﬂ’W U1 183-184.
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1) Actus Reus ®IAUSEABUNIAIUNISATEIIN WI00IAUTENDUNIBUBN
wneds n1swedeulnisianielagegnilinisaiuauvesdnla  (Voluntary  Act) %3e
nshkiidaulmsnieiisypragiuiintNnengraeNfeansEyinn1su1eeEIe (Omission)
< A a '3 Ve a [ T o < @
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19U Model Penal Code, section 2.01 Lo I NInUANUSURR
M98 1lII yAradgdefuinn1segselliednisnsyvinegaglanisaiuauediala
a v ' ° Y & P o vy | aaa Y] Y] wa A
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A & ¥ o | cgf 1y 1 < o A 1 I YY) a
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2) Mens Rea 89AUsENaUN19AUInla msessrusenauneluinta lnamiu

nnuugasaUssinallauuseaniluaiuyszian Ae 2.1) laauifivy (Specific  Intent)

o Joycelyn M. Pollock, Criminal Law, 10 ed. (USA: Anderson Publishing, 2013), pp. 46-48.
% Model Penal Code, section 2.01 Requirement of Voluntary Act; Omission as Basic of Liability;
Possession as an act
(1) A person is not guilty of an offense unless his liability is based on conduct which includes a
voluntary act or the omission to perform an act of which he is physically capable.
(2) The Following are not voluntary acts within the meaning of this Section:
(a) a reflex or convulsion;
(b) a bodily movement during unconsciousness or sleep;
(c) conduct during hypnosis or resulting from hypnotic suggestion;
(d) a bodily movement that otherwise is not a product of he effort or determination of the
actor, either conscious or habitual.
(3) Liability for the commission of an offense may not be based on an omission unaccompanied by
action unless:
(a) the omission is expressly made sufficient by the law defining the offense; or

(b) duty to perform the omitted act is otherwise imposed by law.


http://www.dubberkelman.com/restricted/student_cd/web/MPC/PART1/snippets/omissions.htm
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# Joycelyn M. Pollock, Criminal Law, pp. 56-58.

** Model Penal Code, Section 2.02 General Requirements of Culpability.

(1) Minimum Requirements of Culpability.

Except as provided in Section 2.05, a person is not guilty of an offense unless he acted purposely,
knowingly, recklessly or negligently, as the law may require, with respect to each material element of the offense.

o Joycelyn M. Pollock, Criminal Law, pp. 58-59.
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* Ibid., 61-64.
*> Wayne R. LaFave, Criminal Law, p. 390.
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Insanity Defense Reform Act of 1984 ?(j!ﬂeiamgﬂs’JUi’Jmlﬁu Title 18 of the United

a

. 36 19 a Y 1w a ' v o
States Code, Section 17 TRANLNUIIUAITRINTUNTDADEIINGDIATN D1 LUVULNTEYIN

Y

AnuiRe Inaglieradilalaededndafi@ninuazaiszreinisnseivienugninves

N3N58YN UL ULLDININANUIUTIENTBUNNTBIN9INDE19518 UTe drumiulae
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wIaunNIRINinsssuaionvendwdudesedls waznguuieimualiihediasiing

1 b4

Tunsfigaddesiedianandieneundngruiitaaunazinieie mnanzgnyundena
(lunsdiefdulsifimsfiansaninenmzgnuu) Wohdnasnsgianuialuaginasindingn
FanagilmAnInEIIN ai’wLaalajﬁﬂawmﬁml,ﬁaamﬂmaiﬂaﬁm (Not Guilty Only by Reason
of Insanity) A4 Section 4242(0)(3)”"

drunguaneluseiuuadsiu visassldmaninudn snaglifanuin
DIYUNIINRNINAIA (Not Guilty by Reason of Insanity) Tummsﬁwma%’gﬁaaﬂ
AANINE1IN Suasiianuineigiualiulienieda (Guilty but Mentally L) uagwsu

AANINYII “Guilty but Mentally 117 1 1umfinnwrisagazlasusianistidasne

» R.D.Mackay, Mental Condition Defences in the Criminal Law, pp. 111-113.

*18USC§ 17 - Insanity defense

(a) Affirmative Defense.— It is an affirmative defense to a prosecution under any Federal statute that,
at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental
disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts. Mental disease
or defect does not otherwise constitute a defense.

(b) Burden of Proof.— The defendant has the burden of proving the defense of insanity by clear and
convincing evidence.

*" 18 USC § 4242 - Determination of the existence of insanity at the time of the offense

(b) Special Verdict.—If the issue of insanity is raised by notice as provided in Rule 12.2 of the Federal
Rules of Criminal Procedure on motion of the defendant or of the attorney for the Government, or on the court’s
own motion, the jury shall be instructed to find, or, in the event of a nonjury trial, the court shall find
the defendant—

(3) not guilty only by reason of insanity.
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] a o v a ~ ¢4l
ANUUNNIIN1edn nanilldlusyiauaudes
4. ALl Test %39 Substantial Capacity Test wanildnviniulasanidu
nOVNIEBKISNT (The American Law Institute: AL waglaniinualilu Model Penal Code,

. a2 [ 1 4 U a ¥ o a gj
section 4.01 Iunaninaeiin yaralifessuianiengy) sluvaenseinnuRayanaty

% H.L. Krober AR. Felthous, H. Saf8 ,, "Forensie Evaluations for Civil and Criminal Competencies and

Criminal Responsibility in German and Anglo-American Legal Systems " Tu Contemporary Psychiatry, ed. Norman
Sartorius Fritz Henn, Hanfried Helmchen, Hans Lauter,(Berlin: Springer-Verlag Berlin Heidelberg, 2001), pp. 299-
300.

* Wayne R. LaFave, Criminal Law, pp. 397-398.

“ Ibid,, 411-612.

“ Ibid,, 414,

* Model Penal Code, Section 4.01. Mental disease or defect excluding responsibility
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mﬂﬂimwu’iwﬁmsmzﬁf}m’mﬂmmmLﬁ@%W%GTﬁWWUmiﬂigﬁwmmﬂmm FN523N3Y
Sudndunisaevauainardenisasdulfiosafvena winoufiazdnisiesldadid
dowudunaumsndunsesaiou luafinnuRinerg$euss (Felony) aziimsladaiuyadles
(Preliminary Hearing) lag  Magistrate Court damﬁaLiﬂumiﬁmimmﬂﬁmad‘[wﬁﬁa&a
naazdlasomanioli uazndsnniuasdesiumsldaudnadidasnuzgnyulvg) (Grand
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1si119zlpe Indictment %3e Information Aazdinislalenaliiinisnesesmlinisdas
syitantdnausen1siusiae (Plea Bargaining) mndntagliin1ssuansain annazauas
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Felun1siansanafengy1tu Inasiiansiaglasunisiansanlaganzgnyu vinluadd

(1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental
disease or defect he lacks substantial capacity either to appreciate the criminality (wrongfulness) of his conduct
or to conform his conduct to the requirements of the law.

(2) As used on this Article, the terms “mental disease or defect” do not include an abnormality
manifested only by repeated criminal or otherwise anti-social conduct.

* Wayne R. LaFave, Criminal Law, pp. 420-421.

“ Ibid., 396; R.D.Mackay, Mental Condition Defences in the Criminal Law, pp. 127-130.
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* The Handbook of Comparative Criminal Law pp. 567-570.

“ Joycelyn M. Pollock, Criminal Law, pp. 28-30; James W.H. McCord and Sandra L. McCord, Criminal Law
and Procedure a Systems Approach, 3 ed. (United States: Thomson Delmar Learning, 2006), pp. 220-221.
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Federal Rules of Criminal Procedure (amended to December 1, 2015), Rule 12.251ﬂ1

" Wayne R. LaFave, Criminal Law, pp. 438,450-452.
*®18USC § 17 - Insanity defense

(b) Burden of Proof.— The defendant has the burden of proving the defense of insanity by clear and
convincing evidence.

* Joycelyn M. Pollock, Criminal Law, p. 30.

% Wayne R. LaFave, Criminal Law, p. 442.

o Rule 12.2 Notice of an Insanity Defense; Mental Examination

(a) Notice of an Insanity Defense. A defendant who intends to assert a defense of insanity at the time of
the alleged offense must so notify an attorney for the gsovernment in writing within the time provided for filing a
pretrial motion, or at any later time the court sets, and file a copy of the notice with the clerk. A defendant who
fails to do so cannot rely on an insanity defense. The court may, for good cause, allow the defendant to file the

notice late, grant additional trial-preparation time, or make other appropriate orders.

(d) Failure to Comply.
(1) Failure to Give Notice or to Submit to Examination. The court may exclude any expert

evidence from the defendant on the issue of the defendant's mental disease, mental defect, or any
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ANNANVDIT AN biNsUEANaNNISAINa1I b tE Model  Penal Code  Section

T o

4.05(1)"* uagiinsdygAlidunguuneluseduanigau Title 18 United States Code

Section 4242(a)55ImaswazLﬁamiuﬂwsmmamw%mzLﬂulﬂmu Federal Rules of

other mental condition bearing on the defendant's guilt or the issue of punishment in a capital case if

the defendant fails to:

(B) submit to an examination when ordered under Rule 12.2(c).

** Model Penal Code, section 4.03(2) “ Evidence of mental disease or defect excluding responsibility is
not admissible unless the defendant, at the time of entering his plea of not guilty or within ten days thereafter or
at such later time as the Court may for good cause permit, files a written notice of his purpose to rely on such
defense.”

> Wayne R. LaFave, Criminal Law, p. 438.

** Section 4.05 Psychiatric Examination of Defendant with Respect to Mental Disease or Defect.

(1) Whenever the defendant has filed a notice of intention to rely on the defense of mental disease or
defect excluding responsibility, or there is reason to doubt his fitness to proceed, or reason to believe that
mental disease or defect of the defendant will otherwise become an issue in the cause, the Court shall appoint
at least one qualified psychiatrist or shall request the Superintendent of the ~ Hospital to designate at least
one qualified psychiatrist, which designation may be or include himself, to examine and report upon the mental
condition of the defendant...

*> 18 USC § 4242 - Determination of the existence of insanity at the time of the offense

(a) Motion for Pretrial Psychiatric or Psychological Examination.—Upon the filing of a notice, as provided
in Rule 12.2 of the Federal Rules of Criminal Procedure, that the defendant intends to rely on the defense of

insanity, the court, upon motion of the attorney for the Government, shall order that a psychiatric or
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psychological examination of the defendant be conducted, and that a psychiatric or psychological report be filed
with the court, pursuant to the provisions of section 4247(b) and (c).

% Rule 12.2 Notice of an Insanity Defense; Mental Examination

(c) Mental Examination.

(1) Authority to Order an Examination; Procedures.

(B) If the defendant provides notice under Rule 12.2(a), the court must, upon the

government's motion, order the defendant to be examined under 18 U.S.C. §4242.

(4) Inadmissibility of a Defendant's Statements. No statement made by a defendant in the
course of any examination conducted under this rule (whether conducted with or without the
defendant's consent), no testimony by the expert based on the statement, and no other fruits
of the statement may be admitted into evidence against the defendant in any criminal
proceeding except on an issue regarding mental condition on which the defendant:

(A) has introduced evidence of incompetency or evidence requiring notice under
Rule 12.2(a) or (b)(1), or...

*" James W.H. McCord and Sandra L. McCord, Criminal Law and Procedure a Systems Approach, p. 238.

> Federal Rules of Evidence, Rule 704(b) “Exception. In a criminal case, an expert witness must not
state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an

element of the crime charged or of a defense. Those matters are for the trier of fact alone.”
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Uszineeasud wistoagruduniinisin “aniusaisisudsioosui”
(Federal Republic of Germany) #in1sUnasesssuaulsvysulnenelasgsssuuey

(Grunggesetz ¥5® The Basic Law) @aiin15UszneltUanuiiioiuil 23 wawniau A.A. 1949

[

I¥5unuunisunasasludnuaraniusizusenauluimenasy (Land) s1aq 91w 16 uasy

<9
o

danalinsdAnsluieasull 1wy Sganiuaziguralinievssaniussy (Bund) wasvoiuasy

[y

(Lander) Aafifiansanpfongiiiguiisniuiiinmavesaniiussguazavesuasy lnoma

** 18 USC § 4242 - Determination of the existence of insanity at the time of the offense

(b) Special Verdict.—If the issue of insanity is raised by notice as provided in Rule 12.2 of the Federal
Rules of Criminal Procedure on motion of the defendant or of the attorney for the Government, or on the court’s
own motion, the jury shall be instructed to find, or, in the event of a nonjury trial, the court shall find the
defendant—
(1) guilty;
(2) not guilty; or
(3) not guilty only by reason of insanity.
%0 Wayne R. LaFave, Criminal Law, p. 458.
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System and Laws, 3 ed. (United States: Oxford University Press Inc., 2005), pp. 66-67,146,153,174-175.
¢ Nigel Foster and Satish Sule, German Legal System and Laws, pp. 6,174,295-299.

63 a a v a ' aa s .
wans yaadndnng, Tassasieenuiaeigy: anuuenislussuungune,” nsansifanans: 3; Michael

Bohlander, Principles of German Criminal Law (USA: Hart Publishing, 2009), p. 16.
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o Nigel Foster and Satish Sule, German legal System and Laws, pp. 301-302; The Handbook of

Comparative Criminal Law, p. 260.

® German Criminal Code, Section 13 Omissions “(1) Whosoever fails to avert a result which is an
element of a criminal provision shall only be liable under this law if he is responsible under law to ensure that
the result does not occur, and if the omission is equivalent to the realisation of the statutory elements of the

offence through a positive act.”

* The Handbook of Comparative Criminal Law p. 260.

*" German Criminal Code, Section 323c Omission to effect an easy rescue “Whosoever does not render
assistance during accidents or a common danger or emergency although it is necessary and can be expected of
him under the circumstances, particularly if it is possible without substantial danger to himself and without
violation of other important duties shall be liable to imprisonment not exceeding one year or a fine”

% German Criminal Code, Section 15 Intent and negligence “Unless the law expressly provides for

criminal liability based on negligence, only intentional conduct shall attract criminal liability.”
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* Nigel Foster and Satish Sule, German Legal System and Laws, pp. 304-305,320.

70 a a v a ' aa e .
wadd yegadndnag, Taseasnennuiinengy: AnuuanaslusEuunguuie," 21sasifenans: 4-6; Michael

Bohlander, Principles of German Criminal Law, p. 16.

" German Criminal Code, Section 32 Self-defence

(1) A person who commits an act in self-defence does not act unlawfully.

(2) Self-defence means any defensive action that is necessary to avert an imminent unlawful attack on
oneself or another.

" German Criminal Code, Section 34 Necessity “A person who, faced with an imminent danger to life,
limb, freedom, honour, property or another legal interest which cannot otherwise be averted, commits an act to
avert the danger from himself or another, does not act unlawfully, if, upon weighing the con icting interests, in
particular the affected legal interests and the degree of the danger facing them, the protected interest
substantially outweighs the one interfered with. This shall apply only if and to the extent that the act committed

is an adequate means to avert the danger.”

” ANA 0 UAS, NNNUYBIY mﬂﬁ"ﬂﬂ 7 284-287; Michael Bohlander, Principles of German Criminal

Law, pp. 17,20-22; Nigel Foster and Satish Sule, German Legal System and Laws, p. 313.

™ German Criminal Code, Section 46 Principles of sentencing “(1) The guilt of the offender is the basis
for sentencing. The effects which the sentence can be expected to have on the offender’s future life in society
shall be taken into account. ...”

” Nigel Foster and Satish Sule, German Legal System and Laws, pp. 313-314.
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’® German Criminal Code, Section 19 Lack of criminal capacity of children “Persons who have not
attained the age of fourteen at the time of the commission of the offence shall be deemed to act without guilt.”
" German Criminal Code, Section 20 Insanity “Any person who at the time of the commission of the

offence is incapable of appreciating the unlawfulness of their actions or of acting in accordance with any such
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appreciation due to a pathological mental disorder, a profound consciousness disorder, debility or any other
serious mental abnormality, shall be deemed to act without guilt.”

® The Handbook of Comparative Criminal Law, p. 273; AR. Felthous, H. L. K, H. Saf ,, "Forensie

Evaluations for Civil and Criminal Competencies and Criminal Responsibility in German and Anglo-American Legal
Systems " 295.

" German Criminal Code, Section 21 Diminished responsibility “If the capacity of the offender to
appreciate the unlawfulness of his actions or to act in accordance with any such appreciation is substantially
diminished at the time of the commission of the offence due to one of the reasons indicated in section 20,
the sentence may be mitigated pursuant to section 49(1)”

% Fnwensnsanlneiisdaléann German Criminal Code, Section 49(1)

* German Criminal Code, Section 63 Mental hospital order “If a person has committed an unlawful act
in a state of insanity (section 20) or diminished responsibility (section 21) the court shall make a mental hospital

order if a comprehensive evaluation of the offender and the act leads to the conclusion that as a result of
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his condition, future serious unlawful acts can be expected of him and that he therefore presents a danger to
the general public.”

* The Handbook of Comparative Criminal Law, pp. 273,275.

® adin o ung, "IBRANALene: vdnnguneiumafoanhinssty, ' nsasifmant: 4-5; 1@ o
wYgsey wavalgaan dnslngsd, seuunisfumanuaidluafongy: defiansandmiunisusuunnssuiunisesssuly
Uszinelne," sunsine: 60.

& ﬁﬂwmﬁ'mﬁﬂﬁmm German Criminal Procedure Code, Section 374

* German Criminal Procedure Code, Section 160(1) “As soon as the public prosecution office obtains
knowledge of a suspected criminal offence either through a criminal information or by other means it shall
investigate the facts to decide whether public charges are to be preferred.”

86German Criminal Procedure Code, Section 163 Duties of the Police

“(1) The authorities and officials in the police force shall investigate criminal offences and shall take all
measures that may not be deferred, in order to prevent concealment of facts. To this end they shall be entitled
to request, and in exigent circumstances to demand, information from all authorities, as well as to conduct

investigations of any kind insofar as there are no other statutory provisions specifically regulating their powers.
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(2) The authorities and officials in the police force shall transmit their records to the public prosecution
office without delay. Where it appears necessary that a judicial investigation be performed promptly, transmission
directly to the Local Court shall be possible.”

& German Criminal Procedure Code, Section 161 Information and Investigations

“(1) For the purpose indicated in Section 160 subsections (1) to (3), the public prosecution office shall
be entitled to request information from all authorities and to make investigations of any kind, either itself or
through the authorities and officials in the police force provided there are no other statutory provisions
specifically regulating their powers. The authorities and officials in the police force shall be obliged to comply
with the request or order of the public prosecution office and shall be entitled, in such cases, to request
information from all authorities.”

% Nigel Foster and Satish Sule, German Legal System and Laws, p. 346.

* German Criminal Procedure Code, Section 160(2) “The public prosecution office shall ascertain not
only incriminating but also exonerating circumstances, and shall ensure that evidence, the loss of which is to be
feared, is taken”

% German Criminal Procedure Code, Section 152 Indicting Authority; Principle of Mandatory Prosecution

“(1) The public prosecution office shall have the authority to prefer public charges.

(2) Except as otherwise provided by law, the public prosecution office shall be obliged to take action in
relation to all prosecutable criminal offences, provided there are sufficient factual indications.”

*" German Criminal Procedure Code, Section 170 Conclusion of the Investigation Proceedings

“(1) If the investigations offer sufficient reason for preferring public charges, the public prosecution

office shall prefer them by submitting a bill of indictment to the competent court.”
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2 ﬁﬂwmﬁ'mﬁﬂﬁmm German Criminal Procedure Code, Section 153-154e

? Nigel Foster and Satish Sule, German Legal System and Laws, pp. 352-353.

** Michael Bohlander, Principles of German Criminal Procedure (UK: Hart Publishing, 2012), pp. 48-51.
95

German Criminal Procedure Code, Section 244(2) “In order to establish the truth, the court
shall, proprio motu, extend the taking of evidence to all facts and means of proof relevant to the decision.”

% Nigel Foster and Satish Sule, German Legal System and Laws, pp. 354-355.
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*" The Handbook of Comparative Criminal Law, pp. 268-269.

* Michael Bohlander, Principles of German Criminal Law, p. 131.

? Markus D. Dubber and Tatjana Hornle, Criminal Law: A Comparative Approach (United Kingdom:

Oxford University Press, 2014), p. 511; The Handbook of Comparative Criminal Law, p. 269.

100 German Criminal Procedure Code, Section 126a Provisional Placement

(1) If there are strong grounds to assume that while lacking criminal responsibility or in a state of
diminished responsibility (sections 20 and 21 of the Criminal Code) someone has committed an unlawful act and
that his placement in a psychiatric hospital or to an institution for withdrawal treatment will be ordered, the
court may, in a placement order, direct that he be provisionally committed to one of these institutions, if public
security so requires.

" Norbert Konrad and Birgit Vollm, "Forensic Psychiatric Expert Witnessing within the Criminal Justice

System in Germany," International Journal of Law and Psychiatry 37(2014): 149.

102 German Criminal Procedure, Section 246a Medical Expert

(1) Where it is expected that placement of the defendant in a psychiatric hospital or to preventive
detention may be ordered or reserved, an expert shall be examined at the main hearing on the defendant’s
condition and his treatment prospects. The same shall apply where the court is considering an order committing

the defendant to an institution for withdrawal treatment.
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"% Norbert Konrad and Birgit Vollm, "Forensic Psychiatric Expert Witnessing within the Criminal Justice

System in Germany," International Journal of Law and Psychiatry: 150.

10 Michael Osterheider and Bernd Dimmek, "Germany," in Placement and Treatment of Mentally Il

Offenders-Legislation and Practice in Eu Member States

(Germany: Central Institute of Mental Health, 2005), p. 154.
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