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# # 5686014034 : MAJOR LAWS

KEYWORDS: MINOR / PARENT / SECTION 1574 / LEGAL EFFECT
LUSSAMON VIRIYANGAMWONG: Problems Concerning Legal Effect of Juristic
Acts with Regard to the Property of the Minor which a Person Exercising
Parental Power Enters into in Violation of Section 1574 of the Civil and

Commercial Code. ADVISOR: PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur, 213
PpP.

The section 1574 of the Civil and Commercial Code provides thirteen types
of juristic acts with regard to the property of the minor which a person exercising
parental power needs an authorization by the court in order to enter into such acts in
the name of minor. However, the provision does not specific a legal effect of the act
entered into without authorization, causing different ruling of court decisions regarding
legal effect of the acts and relating issues without making persuasive precedent, which
reflects uncertainty, injustice between related parties, and especially inability to

protect the minor’s interests as intended by the law.

Regarding this concern, the study gathers opinion amongst the scholars and
the Supreme Court’s judgment, and performs comparative analysis focusing on similar
legal provision of the Federal Republic of Germany, the French Republic and the Italian
Republic in several issues: legal effect of the juristic acts, annulment of the acts by the
court, avoidance of the acts, confirmation of the acts, ratification of the acts, return of

the properties, and compensation.

Hence, the study suggests an amendment to the section 1574 of the Civil and
Commercial Code should be undertake to contain “ineffective to the minor” as a legal
effect of the juristic acts entered into without authorization, including supplement the
provisions regarding confirmation of the acts, ratification of the acts, return of the
properties, and compensation under a new Title 5 “Ineffectiveness” in the Civil and

Commercial Code Book 1 “General Principles”, Title 4 “Juristic Acts”.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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3.1 wdnnguunevasUssmAsinuSas IS sl

Uszaanguaneuvisieasuil (Burgerliches Gesetzbuch 5o BGB) l¥UsAulaTufN
1 un51AL A.A. 1900 leeiinsdnuvsdrnuuntyafegindussuuseilovnasidununuuly
n153nviUsERIang Ut unsenluratsUsene 1wy UsemagUu Usemneaasnsusy

wakatln (M3oUsenena) Usenmasnsusgnsn Usemeaansnsasglusnng waslunusnig

Y %

fawunin wazliundydAuiinguuieitdaeaseunsa (Familienrecht) \uansseoglu

]

TN 4

% Convention on the Rights of the Child Article 3 para. 1 “In all actions concerning children,
whether undertaken by public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary consideration.”.

* Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental
Freedoms Article 5 “Spouses shall enjoy equality of rights and responsibilities of a private law
character between them, and in their relations with their children, as to marriage, during marriage
and in the event of its dissolution. This Article shall not prevent States from taking such measures

as are necessary in the interests of the children.”.
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Tutad a.a. 1949 Wusiuluael a.e. 1990 Ussimmaniusansisasgieesuiognigls
n1suusendulsEmaaniusaIsnsas sl esulingfunn (Federal Republic of Germany
v3e FRG) deunasesnessuaulszrdulaguasUssimmaniusaisisusgwesuinguoon
(German Democratic Republic %139 GDR) FsUnaseafeszusudinuien usdnsognnels
Uszananguaneurisigesudatuiieatu unseis seunUssimeaniusaisisusgioosud
nriuoanliusznilduszutanguuieasounsi a.a. 1966 (Family Code 1966 %30
Familiengesetzbuch) wazUseaanguinawnsluglul a.e. 1976 (Zivilgesetzbuch) YT
Uszananguunedan a.A. 1982 (Contract Act 1982) WWuveswmutes wazlud a.a. 1990 161
Aensruszmanduidunilafieadiu (German reunification) wagnduunliUszanangming
uwingesuiatufn® Insnquineaseuaiiveseesuilubesdunaunaseswesdnunsan il

nsasulUasntvaegnaenuiuludseTnaansaaknatunauiin swuswe nUseme

1 d' ¥ 1 = L% U ] IS
Aouaglduszaanguuiswniseasuilatutagiu Tudssnangvunsunseasudl
v Ya [ | < . .
auudl A.e. 1896 lalwdenuvesenaunasesindu parental authority (Elterliche Gewalt)
= [ Y & a | 3.; 1 Y a N I [
Fatugnnaangvesidudauinty uireulainnswisuwladasiaiwesnseunialy
Uszimnaaniusansisusgieesuillnefouunuimvesdansa lnglansumdnanuauenina
sendtunaunganifunseuadt deusingedlunguuigiiugiuveslszinaanius
mswm%gwawﬁ atul A.¢. 1949 (Basic Law for the Federal Republic of Germany
%30 Grundgesetz fur die Bundesrepublik Deutschland)® TngUsginAaniusansisusy
wosuilansnguuiedidisdnsiauenia a.a. 1957 (The Equal Right Act of 1957 %38
Gleichberechtigungsgesetz) uldUsAu wazdamaliiann1susuuunlanguraneaseunsily
L3R9NIsANsALazNguUIedY o NIfesmananuanantantanelulgisAui el
A0AASDINUNYVINENUFIY LU NYUUNeNediuyns wazihlrdaiuazansnddiunaunases
| a (Y Y a 1 o ¥ d‘
Windsudumiunguuieatelateiulnivessiuiaunases Ingladeuann parental

authority tJum1i1 parental care Tud a.e. 1979

wonaNt ANuFuTussEnINdausafuynsuenausawsiiy Felidviniieudu

Audniussznindanunsafuyasveusrenguuie Alesunisusulgelndusssusae

* The Reunification Treaty Article 8; the Introductory Act to the BGB Article 230, EGBGB.
® Basic Law for the Federal Republic of Germany Article 3 (2) “Men and women shall have
equal rights. The state shall promote the actual implementation of equal rights for women and

men and take steps to eliminate disadvantages that now exist.”.
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agnalsinn anuldwindfeududdivsingedlunguuisaseuasiieasud
Tagtanizog19dlulsziauuisaifdldannzidouausa (non-married mother #3e
Amtsvormundschaf) Famungvuneaseuaieesuiiluvastiuaiunsaldsunanasesla

Ia

wiiesife Inedunisldgnnaunaseduguuuuvesiiving (curator wie Pfleger) ustn
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o o

lnefivaumengnieazUsIAIINgIuIaUNATed LIULALASUBYLINIINUITAIMSOLATUAIEY

91nA1a Javnefigaussimaaniusaisisusgessuinlaviuusainguuneinsedivingly

U A 1997 wielvisassuavvesinilaelveumengrunawuiu

o w

ma‘d%"uﬂsﬁﬂgwmaﬂiam%’m%gqmmymaqmgw]ﬂawﬁuﬁ‘mmsm%’gwaiuﬁ
Lﬁﬂ%ULﬁ@ﬁﬂﬂiU{jgﬂﬂ{]MuﬁﬁJLﬁ&J’JﬁUQ@i (Child Law Reform Act %758
Kindschaftsrechtsreformeesetz) InaUsznaldidofudl 16 Sunau a.a. 1997 wariinald
Gaduludui 1 nsngien aa. 1998 laglduAsungunaeiiafunisldsnaunasesestan
wsnuarmsinseiuyaslunsding) waznsddnnaseswesdaniiliaanzidouansa Ty
svualromifldaamadevausaansaisnnaunasestdluuiensd Tuvngiimsldsna

Anmuguaynslaendnduduveannsnn’ wavdadrmdnizeanslddunaunasessiuiuly

® The Illegitimacy Act 1969 Article 6 “Illegitimate children shall be provided by legislation with
the same opportunities for their development and their place in society as are enjoyed by the
legitimate children.”.

" German Civil Code Section 1626a

“(1) Where the parents, at the date of the birth of the child, are not married to one another,
they have joint parental custody

1. if they declare that they wish to take on parental custody jointly (declarations of parental
custody),

2. if they marry one another, or

3. if the family court transfers joint parental custody to them.

(2) On application by a parent, the family court is to transfer parental custody or a part of
parental custody to both parents jointly in accordance with subsection (1) no. 3 if the transfer is
not inconsistent with the best interests of the child. If the other parent fails to submit any reasons

which might be inconsistent with the transfer of joint parental custody, and if no such reasons are
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nstfigausaLeniueg (joint parental responsibility) lnedinannisldgunaunasedaeans
(sole custody) Wudeeniiuremanmsidsruiaunasessiniu nanfensideruiaunases

Nerfuynslaendndaetanfenisdnaulasiuiuvesdaiunsen (joint decision) LiuwAazdn

(v

Tegniuveingnune® wagvnenaanguuisaduiladesuifdnsvesaseuasiguaua

Y 9

(stepfamily) uazpausalmivasinnionnsn (step-parent) Fanguunesessulvdianslunis

[

Ansafiuyasla (right to contact)’

foun UsswAaniusansisasgwesuilauissuunsaansidoundinunlddmsunis
amaﬁzwi’mqﬂﬂaLWﬁLaaaﬁuiuﬂ A.A. 2001 (The Act on Registered Life Partnership %38
Lebenspartner-schaftsgesetz) 675@md]‘wmaaﬁuﬁlﬁﬁﬂMumiﬁﬁjﬁ?j%ﬁé’]mwﬂmmaEi’lﬂﬁi’ﬁm
(limited parental responsibilities) fisynsveiddInantiey LLazf;h*amﬁLLf’flSzmgmmsJaﬁUﬁiu

Y 1aa U a

U a.a. 2004 loeusuligdinanunsasuynsvesdnihaduynsygsssuvawmula '

Y

1 (% s U a v -dl a 1 b4 o
d1gn Ussimeaniusansisausgieesuillauseniangvingiensu]suinsigdiuns

Unasesyasuennguune (Gesetz zur Reform der elterlichen Sorge nicht miteinander

otherwise manifest, it is to be presumed that joint parental custody is not inconsistent with the
best interests of the child.

(3) Apart from this, the mother has parental custody.”.

® German Civil Code Section 1671 (1) “If parents live apart for a period that is not merely
temporary, and if they have joint parental custody, each parent may apply for the family court to
transfer parental custody or part of parental custody to him alone...”German Civil Code Section
1671 (1) “If parents live apart for a period that is not merely temporary, and if they have joint
parental custody, each parent may apply for the family court to transfer parental custody or part
of parental custody to him alone...”.

’ German Civil Code Section 1685

“(1) Grandparents and siblings have a right to contact with the child if this serves the best
interests of the child.

(2) The same applies to persons to whom the child relates closely if these have or have had
actual responsibility for the child (social and family relationship) ...”.

' Act on Registered Life Partnerships Section 9 (6) “If a life partner adopts a child on his own,
the consent of the other life partner shall be required. Section 1749 (1), second and third

sentences, and subsection (3) of the Civil Code shall apply mutatis mutandis.”.
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verheirateter Eltern) finaldUsiuidlotud 19 wqwanau 3 a.a. 2013 Faudlodisdumng
1626a waz 1672 vesUszananguuunsesuiilonuanysavesnisldsrnatnases
Tnedaunsadsiildaameidouausa o Juiliiudayns Inguns 1626a (1) fmueliden
usaaunsniusesyssuenngvseldlnonisuansianuiteldswnaunasessiuiu lng
ausatuluniends wielnemansounsa (family court w3e Familiengericht) fisgndsliidnn

15 lB1LIUNATRISINAU

Hagtunguneaseuadifiusngmuussn ¢ uisUszinangraneuiagosui o
ponuaudnwuy duldunnisausa (Division 1: Civil Marriage %38 biirgerliche Ehe)
Auduiusluasouasa (Division 2: Relationship %38 Verwandtschaft) waga1uunaTes
(Division 3: Guardianship w38 Vormundschaft) lnglulssinunisdnnisnindduresied
Usingiiionnagludnumzass und Fosnsldsiuratnasosyns (Title 5 Parental
Custody 58 Elterliche Sorge) RausuIngn 1626 89 1698b uay Snwazay unwils 3os
AUUNASY (Title 1: Guardianship 138 Vormundschaft) luungesdiaes 3asnsldsuia
UnAT99 (Subtitle 1: Conducting of the Guardianship %38 Fiihrung der Vormundschaft)

Faudns) 1793 fa 1836e

3.1.1  91u1aunATad

A3

[

1uUNvakaUnAIDIYAT (parental custody, parental care "3 0
elterliche Sorge) \uwyimenguuneildluussm 4 vesszmangranouwasesuil Fan1s
19A191 custody, care 38 Sorge ﬁ?uazﬁauiﬁﬁwé’ﬂﬁﬁzﬂuﬂgwmamam%’aLﬁ'mﬁumi
T¥81un1aunasesdeiosdrilsfeUseloviggnuesyns Snvisdvasiioulvifiudananm

Waguwlasluyuuewastinngrunenlned1unaunaseguaveddniunsn RNumiNgtadn

" Luise Hauschild, "Reforming the Law on Parental Responsibility Germany," in The

International Survey of Family Law,, ed. Bill Atkin (Bristol: Jordan Publishing, 2014), p. 148.

"2 German Civil Code Section 1626a (1) “Where the parents, at the date of the birth of the
child, are not married to one another, they have joint parental custody

1. if they declare that they wish to take on parental custody jointly (declarations of parental
custody),

2. if they marry one another, or

3. if the family court transfers joint parental custody to them.”.
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1626 (1) wisdszananguaneuwniseasud Jydaliin Imusanddnsuasntinesiuyns

o 5 =

Ale1iauuadu n1sdanisquadayns (care for the child w38 Personensorge) wagnis

54

Y v 6

ﬁmmi@jLLamwaﬁmamm (care for the property of the child %38 Vermdgenssorge)*® &4
a a Y A v 1 [y o = = 4 ) v a [ Y
ANBTRUINAN € maqaguwaﬂmimmmﬂsﬂwuqqqmamm IﬂEJLiJUMﬁﬂVILLNQ@Qi‘UG]’JUVI

NOVINENAENINT U 1as1 1671 (21 ladnemdnUsslevigeaavesynsundutouls

v a

lumsldnafitiavesaalunsdnduadinerfuunuimuinvesilddmnaunasesguaynsiy

9

nssnUnunsaueniuey wienuu1nsn 1680 (2)° Ussleviasanvesunsilundnlunis

A5UAR TuNSANTAMSau1sARENElAEN8UTIDILAANUATY FIIRIUNRNTT 16821 ASMN

" German Civil Code Section 1626 (1) “The parents have the duty and the right to care for the
minor child (parental custody). The parental custody includes the care for the person of the child
(care for the person of the child) and the property of the child (care for the property of the child).”.

' German Civil Code Section 1671 (2) “If parents live apart for a period that is not merely
temporary and if, under section 1626a (3), the mother has parental custody, the father may apply
for the family court to transfer parental custody or part of the parental custody to him alone. The
application is to be granted if

1. the mother consents, unless the transfer is inconsistent with the best interests of the child
or the child has reached the age of fourteen and objects to the transfer, or

2. joint custody cannot be considered and it is to be expected that the transfer to the father
is most conducive to the best interests of the child.”.

> German Civil Code Section 1680 (2) “Where a parent who, under section 1626a (3) or 1671,
had sole custody has died, the family court must transfer parental custody to the surviving parent
if this is not inconsistent with the best interests of the child.”.

' German Civil Code Section 1682 “Where the child has lived for a long period in a household
with one parent and the parent’s spouse, and where the other parent, who under sections 1678,
1680 and 1681 may now alone determine the abode of the child, wants to remove the child from
the spouse, the family court may of its own motion or on the application of the spouse order that
the child remains with the spouse, if and as long as the best interests of the child would be

endangered by the removal...”.



98

Uszlevigegnvasynsilumgualunisiienaszdnduliunsondeegiuinvsounsan waz
Aausalnivesdnmsennsauugalilidudldgnaunases

wa o a

Uszananguaneunseesulliladvydanmuaunieiunin “Useloviay

)
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" German Civil Code Section 1666 (1) “Where the physical, mental or psychological best
interests of the child or its property are endangered and the parents do not wish or are not able
to avert the danger, the family court must take the measures necessary to avert the danger.”.

'® German Civil Code Section 1629 (1) “Parental custody includes the representation of the
child. The parents represent the child jointly; where a declaration of intention is to be made to
the child, it is sufficient if it is made to one parent. One parent represents the child alone, to the
extent that he exercises parental custody alone or the decision has been transferred to him under
section 1628. In the case of imminent danger, each parent is entitled to undertake all legal act that
are necessary for the best interests of the child; the other parent is to be informed without undue
delay.”.

" Nina Dethloff and Dieter Martiny, "Parental Responsibilities — Germany," in European Family

Law in Action Volume lii: Parental Responsibilities, eds. Katharina Boele-Woelki, Bente Braat, and

lan Curry-Sumner (Oxford: Intersentia, 2005), pp. 40-42.
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? German Civil Code Section 1631 (1) “The care for the person of the child includes without
limitation the duty and the right to care for, bring up and supervise the child and to specify its
abode.”.

*! German Civil Code Section 1687 (1) “If parents who have joint parental custody live apart
not merely temporarily, then in the case of decisions in matters the arrangement of which is of
substantial significance for the child their mutual agreement is necessary. The parent with whom
the child, with the consent of the other parent or on the basis of a court decision, customarily
resides has the authority to decide alone in matters of everyday life. Decisions in matters of
everyday life are as a rule such as frequently occur and that have no effects that are difficult to
alter on the development of the child. As long as the child, with the consent of this parent or on
the basis of a court decision, resides with the other parent, the latter has the authority to decide
alone in matters of actual care. Section 1629 (1) sentence 4 and section 1684 (2) sentence 1 apply

with the necessary modifications.”
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# German Civil Code Section 1626 (3) “The best interests of the child as a general rule include
contact with both parents. The same applies to contact with other persons to whom the child has
ties, if maintaining these ties is beneficial for its development.”.

* Basic Law for the Federal Republic of Germany Article 6 (3) “Children may be separated from
their families against the will of their parents or guardians only pursuant to a law, and only if the
parents or guardians fail in their duties or the children are otherwise in danger of serious neglect.”

* German Civil Code Section 1629 (1) “Parental custody includes the representation of the
child. The parents represent the child jointly; where a declaration of intention is to be made to
the child, it is sufficient if it is made to one parent. One parent represents the child alone, to the
extent that he exercises parental custody alone or the decision has been transferred to him under
section 1628. In the case of imminent danger, each parent is entitled to undertake all legal act that
are necessary for the best interests of the child; the other parent is to be informed without undue

delay.”.
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% German Civil Code Section 1687b

“(1) The spouse of a parent with sole parental custody who is not a parent of the child has
the power, in agreement with the parent with parental custody, to make joint decisions in matters
of the everyday life of the child. Section 1629 (2) sentence 1 applies with the necessary
modifications.

(2) In the case of imminent danger, each spouse is entitled to undertake all legal act that are
necessary for the best interests of the child; the parent with parental custody is to be informed
without undue delay...”.

% Act on Registered Life Partnerships Section 9

(1) If a parent in a life partnership has sole custody over a child, his life partner in agreement
with the parent exercising custody shall have the power of codecision in matters relating to the
everyday life of the child. Section 1629 (2), first sentence, of the Civil Code, shall apply mutatis
mutandis.

“(2) In exigent circumstances, the life partner shall be entitled to undertake all legal actions
that are necessary in order to protect the child’s best interests; the parent exercising custody shall
be informed without delay...”.

*" German Civil Code Section 11 “A minor child shares the residence of its parents; it does not
share the residence of a parent who lacks the right to care for the person of the child. If neither
parent has the right to care for the person of the child, the child shares the residence of the person

who has this right. The child retains the residence until it validly abandons it.”
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?® German Civil Code Section 2 “Majority begins at the age of eighteen.”.

* German Civil Code Section 1755 (1) “On the adoption, the relationship of the child and its
descendants to the previous relatives and the rights and duties arising from this are extinguished...”.

** German Civil Code Section 1633 “The care for the person of a minor child that is or was
married is restricted to representation in the personal matters.”.

*! German Civil Code Section 1680

“(1) If the parental custody was held by the parents jointly and if one parent has died, the
parental custody is held by the surviving spouse.

(2) Where a parent who, under section 1626a (3) or 1671, had sole custody has died, the family
court must transfer parental custody to the surviving parent if this is not inconsistent with the best

interests of the child...”.
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*? German Civil Code Section 1698b “If the parental custody ends as the result of the death
of the child, the parents must, until the heir can make other arrangements, carry out the
transactions which cannot be deferred without danger.”.

** German Civil Code Section 1673

“(1) The parental custody of one parent is suspended if he is incapable of contracting.

(2) The same applies if he has limited capacity to contract...”.

** German Civil Code Section 1646 (1) “If the parents acquire movable things with the funds of
the child, then on the acquisition the ownership passes to the child...”.

** German Civil Code Section 1642 “The parents must invest the money of the child subject
to their management in accordance with the principles of efficient management of assets to the

extent that it is not to be kept ready to pay expenses.”.
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*® German Civil Code Section 1649 (1) “The income of the property of the child that is not
needed for the proper management of the property is to be used for the maintenance of the child.
To the extent that the income of the property is not sufficient, the income may be used which the
child acquires as a result of its work or as a result of the independent operation of a trade or
business permitted him under section 112.”.

*" German Civil Code Section 1649 (2) “The parents may use the income of the property which
is not needed for the proper management of the property and for the maintenance of the child
for their own maintenance and for the maintenance of the minor unmarried siblings of the child,
to the extent that this is equitable, taking into account the property and earnings situation of the
persons involved. This power lapses on the marriage of the child.”.

*® German Civil Code Section 1638

“(1) The care for the property of the child does not extend to the property which the child
acquires as a result of death or which is given it free of charge inter vivos if the testator by
testamentary disposition or the donor when making the disposition stipulated that the parents

were not to manage the property.
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(2) The parents may also not manage whatever the child acquires on the basis of a right that
is part of such property or as compensation for the destruction, damage or deprivation of an object
that is part of the property or by a legal transaction that relates to the property.

(3) If it is stipulated by testamentary disposition or when the disposition is made that one
parent shall not manage the property, the other parent manages it. In this respect, this parent
represents the child.”.

* German Civil Code Section 1629 (2) “The father and the mother may not represent the child
to the extent that under section 1795 a guardian is excluded from the representation of the child.
If the parental custody for a child is held by the parents jointly, then the parent in whose charge
the child is may assert maintenance claims of the child against the other parent. The family court
may deprive the father and the mother under section 1796 of the representation; this does not
apply to the determination of paternity.”;

German Civil Code Section 1795

“(1) The guardian may not represent the ward:

1. in a legal transaction between his spouse, his civil partner or one of his lineal relatives on
the one hand and the ward on the other hand, unless the legal transaction consists solely in the

performance of an obligation,
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2. in a legal transaction the subject of which is the transfer or encumbrance of a claim of the
ward against the guardian secured by pledge, mortgage, ship mortgage or suretyship or the
cancellation or reduction of this security or which creates an obligation of the ward to effect such
a transfer, encumbrance, cancellation or reduction,

3. in a legal dispute between the persons designated in no. 1 and in a legal dispute on a
matter of the kind designated in no. 2.

(2) The provision of section 181 is unaffected.".

“ German Civil Code Section 1641 “The parents may not, in representation of the child, make
donations. An exception applies to donations that are made to comply with a moral duty or to

show consideration to decency.”
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“ German Civil Code Section 1643 (1) “For legal transactions for the child, the parents need
the approval of the family court in the cases in which under section 1821 and under section 1822
nos. 1, 3, 5 and 8 to 11 a guardian needs approval.”.

* German Civil Code Section 1821

“(1) The guardian requires the approval of the family court:

1. for a disposition of a plot of land or of a right in a plot of land,;

2. for a disposition of a claim that is directed to the transfer of the ownership of a plot of land
or to the creation or transfer of a right in a plot of land or to the release of a plot of land from

such a right;
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3. for a disposition of a registered ship or ship under construction or of a claim that is directed
to the transfer of the ownership of a registered ship or ship under construction;

4. for the assumption of a duty to make one of the dispositions set out in nos. 1 to 3;

5. for a contract which is directed at the nongratuitous acquisition of a plot of land, a registered
ship or ship under construction or a right in a plot of land.

(2) The rights in a plot of land in the meaning of this provision do not include mortgages, land

charges and annuity land charges.”.
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** German Civil Code Section 1822 “The guardian requires the approval of the family court:

1. for a legal transaction by which the ward is obliged to make a disposition of his property as
a whole or of an inheritance that has accrued to him or of his future share of the inheritance on
intestacy or of his future compulsory portion, and a disposition of the share of the ward in an
inheritance,

2. to disclaim an inheritance or a legacy, to waive a compulsory portion and for a contract for
the division of an inheritance,

3. for a contract which is directed to the nongratuitous acquisition or the disposal of a trade
or business and for a shareholders’ or partnership agreement that is entered into to operate a
trade or business,

4. for a usufructuary lease of a farm or a commercial business,

5. for a lease or usufructuary lease or another contract which obliges the ward to make
periodical payments, if the contractual relationship is to continue for more than one year after the
ward reaches the age of majority,

6. for an apprenticeship agreement that is entered into for longer than one year,

7. for a contract directed to the assumption of a service or employment relationship if the
ward is to be obliged to render performance in person for longer than one year,

8. for taking out a loan against the credit of the ward,
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TANU1TAIMIUNINTT 1643 (1) wad Tusnes 1643 (2) Felanmuatesnianisyindanssuves
Tanunsandfisiy 16w JosianisaazusanrseRifenssy warnsaazansludiuulfises
SuniatsAulunesusan (compulsory portion %38 Plichtteil) ?faﬁliwﬁﬁmui'w‘[,uﬁauum
fuagiuau®
3.1.3.3  mM3liayaalunmsinlingsy auunsy 1643 (3)

AUUIAST 1643 (3) TAU111MS1 1825 hazuns) 1828 §4 1831

Tuisesnmslieugalunsiifnssuvesilnasesneylaulddsduiuinunsavinndsduld

9. for issuing a bearer bond or for the assumption of an obligation under a bill of exchange or
another instrument that may be transferred by endorsement,

10. for the assumption of the liability of a third party, in particular for the assumption of a
guarantee,

11. for the granting of a full commercial power of agency,

12. for a settlement or an arbitration agreement, unless the object of the dispute or of the
uncertainty can be assessed in money and does not exceed the value of 3,000 euros, or the
settlement corresponds to a judicial settlement suggestion made in writing or recorded by the
court,

13. for a legal transaction that cancels or reduces the existing security for a claim of the ward
or creates a duty to cancel or reduce it.”.

“ German Civil Code Section 1643 (2) “The same applies to the disclaimer of an inheritance
or of a legacy and for the waiver of a compulsory portion. Where the devolution on the child
occurs only as the result of the disclaimer of a parent who represents the child alone or jointly
with the other parent, the approval is necessary only if the parent was entitled together with the

child.”.
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® German Civil Code Section 1825 (1) “The family court may give the ward a general
authorisation for legal transactions for which under section 1812 the approval of the supervisory
guardian is necessary and for the legal transactions set out in section 1822 nos. 8 to 10.”.

% German Civil Code Section 1825 (2) “The authorisation should only be given if it is necessary
for the purpose of management of assets, in particular for the operation of a trade or business.”.

*" German Civil Code Section 1828 “The family court may pronounce the approval of a legal

transaction only to the guardian.”.
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5ﬂr;'l’18‘v1‘1j<1ﬂ§Laﬁﬁaﬂiiﬂmwﬁﬂ%’l (without undue delay rejects the legal transaction)®

“® German Civil Code Section 1830 “If the guardian has claimed to the other party, untruthfully,
that the family court has given its approval, the other party is entitled to revoke the contract until
it is informed of the subsequent approval of the family court, unless it knew of the lack of approval
when it entered into the contract.”.

*“ German Civil Code Section 1831 "A unilateral legal transaction which the guardian enters into
without the necessary approval of the family court is ineffective. Where the guardian, with this
approval, enters into such a legal transaction with another person, the legal transaction is
ineffective if the guardian does not provide the approval and the other person for this reason and

without undue delay rejects the legal transaction.”.



113

Auldfinaveedfingsy (ineffectiveness %38 Unwirksamkeit)
munguuneteesud WiflundygaluuszuianguuieedulsaunuIgueInanI1enguuiey

Y ! ° A 1 aa ' | ! A a caa
E‘ULL‘U‘U'UI'J LW]@Wﬂmqiqﬂaqqumﬂiﬁulﬂmwa'E]EJ']\TGL@LaEJ@J']LW]LLﬁﬂ Lu@ﬂ‘ﬂ']ﬂLﬂ@L'Viﬁ]ﬂ'ﬁﬂJ‘Vlll

a

nanszvusenavesliingsy uwilAnssunlifinauuionanateundneauysallunenaalaiols

va v a

UURnuaulvresngvuie® dmsuifnssufeidunsndduvesiioniliteulunvinli
HAnssundunnanysal loun Amanseuai ey iawnnsidanssuluniendiniuuing
1829 (1) Usznauunsn 1643 (3) nierle1inussaiiineuaiivougauanisvidanssuly

AYNRININLINTT 1829 (3) Usznauungi 1643 (3)

Anulifinavaslifinssumungruneeasuil Iaununglndifes

Auluaznssy (voidness 38 Nichtigkeit) fonanisnguuieuasdfinssuisaaswuuliiing

'
=

agslatae wananansiuiluaznssuliaiusavibinduanfinaanysalla® Wefifnssudu
TuggdadSouiaiioudifnssuiulinerintuas® waslfnssuiilidnaunnsrsiuifnssuindu

ludley (voidable n38 anfechtbar) TnefiAnssuiluludiegliiodninaauysaluuwadu

) £%

LF813QNUBNaNY (avoidance n38 Anfechtung) n3alvdnendu (confirmation ¥30

Bestditigune) lalunenas™
3.1.4.2 N15VANNOBUURNSIURDANE

Aulifinavestinssufedfunsndduvosfionity Liweauslud

1 1 = I a

Hasogle1 Ity walilinadednsaluvislinssudnelaey ngruneddlanivualve nsaldu

Y

o v ' P Y a aa & i a1 = a =~ & o !
ﬂ']i@ﬂ@@?ﬂﬁLW@I“LWﬂﬂ@uu@ﬂiilluu@ﬂ LLagﬁqﬂ@ﬂﬁfMNqSMUQﬁ@\ﬁ@ﬂﬁ]qEJLVWNLUUQWL@U@@

¥

maieliufufnisdrseniauifnssuieriunindduesiend Suasfaunsaendeoned

=3

% Dieter Leipold, Erbrecht: Grundziige Mit Fallen Und Kontrollfragen (Ttbingen, Germany: Mohr
Siebeck, 2006), p. 145.
*!bid, p. 145.

52

Eberhard Wagner, Vertragliche Abtretungsverbote Im System Zivilrechtlicher

Verflgungshindernisse (Ttbingen, Germany: Mohr Siebeck, 1994), 188.

>* German Civil Code Section 142 (1) “If a voidable legal transaction is avoided, it is to be
regarded as having been void from the outset.”;
German Civil Code Section 144 (1) “Avoidance is excluded, if the voidable legal transaction is

confirmed by the person entitled to avoid.”.
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* «_ the contracts are ineffective because of violation of the AUG so that the claimant can

only demand compensation for value under unjust enrichment...” "Bgh, 18.07.2000 - X Zr 62/98
Translated by  Raymond  Youngs," [Online], 18 July 2000. Available  from:
https://law.utexas.edu/transnational/foreign-law-translations/german/case.php?id=975 [10  April
2016].

> German Civil Code Section 184

“(1) Subsequent approval (ratification) operates retroactively from the point of time when the
legal transaction was undertaken, unless otherwise provided.

(2) The retroactive effect does not cancel the effectiveness of dispositions made by the ratifying
person before the ratification of the subject matter of the legal transaction, or made by execution

or attachment or by the administrator in insolvency proceedings”.
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animslanuLInST 817 (Unjust Enrichment %38 Ungerechtfertigte Bereicherung) 1

*® German Civil Code Section 1829

“(1) If the guardian enters into a contract without the necessary approval of the family court,
the effectiveness of the contract is subject to the subsequent approval of the family court. The
approval and its refusal take effect in relation to the other party only when the guardian notifies
the other party of it.

(2) Where the other party requests the guardian to notify it whether the approval has been
granted, the notification of the approval may occur only before the end of a period of four weeks
after the receipt of the request; if it is not given, the approval is deemed to have been refused.”.

>’ German Civil Code Section 1829 (3) If the ward has reached the age of majority, the approval

of the ward takes the place of the approval of the family court.”.
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*® German Civil Code Section 817 “If the purpose of performance was determined in such a
way that the recipient, in accepting it, was violating a statutory prohibition or public policy, then
the recipient is obliged to make restitution. A claim for return is excluded if the person who
rendered performance was likewise guilty of such a breach, unless the performance consisted in
entering into an obligation; restitution may not be demanded of any performance rendered in

fulfilment of such an obligation”; Hein K&tz and Axel Flessner, European Contract Law Volume

One: Formation, Validity, and Content of Contracts; Contract and Third Parties, trans. Tony Weir

(Oxford: Clarendon Press, 1997), p. 103.

*? German Civil Code Section 818 (3) “The liability to undertake restitution or to reimburse the
value is excluded to the extent that the recipient is no longer enriched.”.

% German Civil Code Section 819 (1) “If the recipient, at the time of receipt, knows of the
defect in the legal basis or if he learns of it later, then he is obliged to make restitution from the
moment of receipt or of obtaining knowledge of the defect to make restitution as if the claim for
restitution had been pending from this time on.”.

°" German Civil Code Section 818 (2) “If restitution is not possible due to the quality of the
benefit obtained, or if the recipient is for another reason unable to make restitution, then he must

compensate for its value.”.
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Francais) Iulaeiinaldvaruiilaiun 21 duiaw A.A. 1804

Tunasionn ngmineaseuaiveslsemams susgrsamanliiiimuinisannndn
AL RN AUYeI0A 1u19A1 (principle of equality between the parents %39
coparentalité) lunislisunaunaseddasianemeaiu uenainiiieguuiuguvemdnai
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%39 juge des tutelles)

%2 German Civil Code Section 1833 (1) “The guardian is answerable to the ward for the damage

arising from a breach of duty if he is at fault. The same applies to the supervisory guardian.”.
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® French Civil Code Article 371-2 “Each one of the parents shall contribute to the education
and support of the children in proportion to his or her means, to those of the other parent and to
the needs of the child.

That obligation does not come to an end as of right where the child is of age.”.

* French Civil Code Article 371-3 “The child may not, without the permission of the father and
mother, leave the family home and he may be removed from it only in cases of necessity as
determined by statute.”.

® French Civil Code Article 371-4 para. 1 “The child has the right to have personal relations
with his grandparents. Only the interest of the child may be an obstacle to the exercise of this
right.”;

French Civil Code Article 371-5 “A child may not be separated from its brothers and sisters,
unless this is not possible or where his interest dictates a different solution. If there is occasion,
the judge shall rule on the personal relations between the brothers and sisters.”;

French Civil Code Article 373-2-6 para.l “The family law judge of the tribunal de grande
instance shall settle issues brought before him in the framework of this Chapter while watching in

particular over the protection of the interest of minor children.”.
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% French Civil Code Article 371-1 para. 1 “Parental authority is a cluster of rights and duties
whose finality is the interest of the child.”.

*" French Civil Code Article 371 “A child, at any age, owes honor and respect to his father and
mother.”.

% French Civil Code Article 371-1 para. 2 “Itis vested in the father and mother until the majority
or emancipation of the child in order to protect him in his security, health and morality, to ensure

his education and allow his development, with all due respect owed to his person.”.
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* French Civil Code Article 203 “The spouses contract together, by the sole fact of marriage,
the obligation of supporting maintaining and educating their children.”

" French Civil Code Article 213 “Spouses assume together the moral and the material direction
of the family. They provide for the education of the children and prepare their future.”.

" French Civil Code Article 1384 para. 4 “The father and the mother, in so far as they exercise
parental authority, are solidarily liable for the damage caused by their minor children who reside
with them.”.

"2 French Civil Code Article 371-1 para. 2 “Itis vested in the father and mother until the majority
or emancipation of the child in order to protect him in his security, health and morality, to ensure
his education and allow his development, with all due respect owed to his person.”.

" Fredérique Ferrand, "Parental Responsibilities — France," in European Family Law in Action

Volume lii: Parental Responsibilities, eds. Katharina Boele-Woelki, Bente Braat, and lan Curry-Sumner

(Oxford: Intersentia, 2005), pp. 1-2.
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" French Civil Code Artitcle 371-3 “The child may not, without the permission of the father
and mother, leave the family home and he may be removed from it only in cases of necessity as
determined by statute.”.

" "European Court of Human Right, Case of Elsholtz V. Germany, Application. No. 25735/94,"
[Online], 13 July 2000. Available from: http://hudoc.echr.coe.int/eng?i=001-58763 [10 December
2015].; "European Court of Human Right, Case of Kutzner V. Germany, Application No. 46544/99,"
[Online], 10 July 2002. Available from: http://hudoc.echr.coe.int/eng?i=001-60163 [10 December
2015].

"® French Civil Code Article 373-2 para. 1-2 “Separation of the parents has no influence on the
rules of devolution of the exercise of parental authority.

Each of the father and mother shall maintain personal relations with the child and respect the
bonds of the latter with the other parent.”.

" French Civil Code Article 372-2-1 Art. 373-2-1 para. 1-2 “Should the interest of the child so
require, the judge may entrust the exercise of parental authority to one of the two parents.

The exercise of the right to visit and of housing may be refused to the other parent only for

serious reasons.”.
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" French Civil Code Article 371-2 para. 1 “Each one of the parents shall contribute to the
education and support of the children in proportion to his or her means, to those of the other
parent and to the needs of the child.”.

" French Civil Code Article 389 “If the parental authority is exercised in common by the two
parents, they are the legal administrators. In other cases, the legal administration belongs to the
parent who exercises the parental authority.”.

® French Civil Code Article 389-3 para. 1 “The legal administrator shall represent the minor in
all civil acts, except in those cases in which statutory law or usage authorizes minors to act alone.”.

®! French Civil Code Article 388-2 “When, in the proceedings, the interests of a minor appear
to be in conflict with those of his legal representatives, the judge of tutorships as provided for in
Article 389-3, or, failing which, the judge who is seized of the case shall appoint an ad hoc

administrator who has the responsibility to represent him.”.
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# French Civil Code Article 108 para. 1 “A husband and a wife may have distinct domiciles
without conflicting thereby with the rules concerning the community of life.”.

® French Civil Code Article 215 para. 2 “The residence of the family is at the place which they
choose by common consent.”.

# French Civil Code Article 108-2 “A minor when not emancipated is domiciled at his father
and mother's home.

When the father and mother have separate domiciles, he is domiciled at the home of the

parent with whom he resides.”.
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® French Civil Code Article 371-1 para. 2 “Itis vested in the father and mother until the majority
or emancipation of the child in order to protect him in his security, health and morality, to ensure
his education and allow his development, with all due respect owed to his person.”;

French Civil Code Article 414 “Majority is fixed at the full age of eighteen years; at this age,
everyone is capable of exercising the rights he enjoys.”.

* French Civil Code Article 413-2 para. 1-2 “The minor, even unmarried, may be emancipated
when he reaches the full age of sixteen years.

After a hearing of the minor, this emancipation is declared, if there are just reasons, by the
judge of tutorships, upon the demand of the father and mother or of one of them.”.

¥ French Civil Code Article 413-1 “The minor is emancipated as a matter of law by marriage.”;

French Civil Code Article 144 “Marriage may not be contracted before completion of the
eighteenth year.”;

French Civil Code Article 145 “Nevertheless, the State prosecutor of the place where a marriage
is to be celebrated may grant dispensations as to age for serious reasons.”.

® French Civil Code Article 413-3 “The minor without father and mother may likewise be
emancipated upon demand by the family council.”.

* French Civil Code Article 378 para. 1 “By express provision of a criminal judgment, parental

authority may be totally withdrawn from the father and mother...”.
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** French Civil Code Article 389-3 para. 1 “The legal administrator shall represent the minor in
all civil acts, except in those cases in which statutory law or usage authorizes minors to act alone.”.

*! French Civil Code Article 904 para. 1 “A minor who has reached the age of sixteen years and
is not emancipated, may dispose only by testament, and only to the extent of half of the assets
that legislation allows a major to dispose of.”.

*? French Civil Code Section 389-1 “The legal administration is pure and simple when the two
parents exercise parental authority in common.”.

* French Civil Code Section 389-4 “In the legal administration pure and simple, each of the
parents is deemed, with respect to third parties, to have received from the other the power to

accomplish alone those acts for which a tutor would need no authorization.”.
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* French Civil Code Article 389-5 para. 1-2 “In the legal administration pure and simple, parents
together accomplish acts that a tutor could only do with the authorization of the family council.

If the parents do not agree, the act must be authorized by the judge of tutorships.”.

* French Civil Code Article 389-2 “The legal administration is under the review of the judge of
tutorships when one of the two parents is deceased or is deprived of the exercise of the parental

authority, and when there is a unilateral exercise of the parental authority.”.
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’ French Civil Code Article 389-6 “In the legal administration under judicial supervision, the
administrator must obtain the authorization of the judge of tutorships to accomplish acts that a
tutor could do only with an authorization.

He may do other acts alone.”.

*" French Civil Code Article 389-3 para. 3 “Assets that have been donated or bequeathed to
the minor on the condition that they be administered by a third party are not subject to the legal
administration...”.

*® French Civil Code Article 387 “The statutory enjoyment does not extend to the assets that
the child may acquire through his work, nor to the assets which are donated or bequeathed to him
under the express condition that the father and mother may not have enjoyment of them.”.

* French Civil Code Article 389-7 “The rules of tutorship, for the rest, apply to the legal
administration, with the adjustments resulting from the fact that the legal administration involves
neither a family council nor a subrogated tutor, and without prejudice to the rights that the father
and mother have under the title "Parental Authority," in particular regarding the education of the

child and the usufruct of his assets.”.
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%% Article 509 “The tutor may not, even with authorization:

1° Accomplish acts that entail a gratuitous alienation of the assets or of the rights of the
protected person, excepting what is said about donations, such as the remission of a debt, the
gratuitous renunciation of a vested right, the renunciation in advance of the action in reduction
under Articles 929 through 930-5, the release of a hypothec or a security without payment, or the
gratuitous creation of a servitude or a security to guarantee the debt of a third party;

2° Acquire from a third party a right or a claim that the latter holds against the protected
person;

3° Be involved in commerce or exercise a liberal profession in the name of the protected
person;

4° Buy the assets of the protected person or rent or form lease them, except as provided in

Article 508; ...”.
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' French Civil Code Article 389-5 para. 3 “Even if the parents agree, they cannot sell by private

agreement, nor contribute to a partnership an immovable or a business concern that belongs to
the minor, nor borrow in his name, nor renounce a right on his behalf, without the authorization
of the judge of tutorships. The same authorization is required for the amicable partition and the
statement of liquidation must be approved by the judge of tutorships.”.

1% French Civil Code Article 389-6 para. 1 “In the legal administration under judicial supervision,
the administrator must obtain the authorization of the judge of tutorships to accomplish acts that
a tutor could do only with an authorization.”.

' French Civil Code Article 473 para. 1 “Except for cases in which statutory law or usage

authorizes the person under tutorship to act himself, the tutor represents him in all acts of civil

life.”.
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1% French Civil Code Article 505 “The tutor may not, unless authorized by the family council

or, if none, by the judge, make acts of disposition in the name of the person protected.

The authorization determines the stipulations and, if need be, the price or the fixed opening
price for which the act is passed. The authorization is not necessary for execution sales upon
judicial decision or for an amicable sale authorized by the judge.

The authorization to sell or to contribute an immovable to a partnership, a commercial
business, or financial instruments not traded on a regulated market, may be given only after the
effectiveness of a measure for investigation carried out by a technician or after receipt of the
opinions of at least two qualified professionals.

In case of an emergency, the judge may, in a specially motivated decision made upon request
of the tutor, authorize, in the name and the place of the family council, the sale of financial
instruments, provided that he give an account without delay to the council that decides its

reinvestment.”.
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' French Civil Code Article 506 “The tutor may settle or compromise in the name of the

protected person only after approval by the family council or, if none, by the judge of the
formulation of the settlement or compromise and, if need be, of an agreement to arbitrate.”.

1% French Civil Code Article 507 “Partition regarding a protected person may occur amicably
upon authorization of the family council or, if none, of the judge, who appoints, if need be, a
notary to proceed with it. The partition may be only partial.

The final scheme of division of the partition is submitted to the approval of the family council
or, if none, to the judge.

The partition may also be made judicially under Articles 840 and 842.

Any other partition is deemed provisional.”.

" French Civil Code Article 507-1 “As an exception to Article 768, the tutor may accept a
succession falling to the protected person only to the extent of its net assets. Nevertheless, the

family council or, if none, the judge may, by a deliberation or a particular decision, authorize the

tutor to accept purely and simply if the assets clearly exceed the debts.
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The tutor may not renounce a succession falling to the protected person without an
authorization of the family council or, if none, of the judge.”;

French Civil Code Article 768 “An heir may accept the succession purely and simply or
renounce it. He may also accept the succession to the extent of its net assets when he is called
to the succession as either a universal successor or a successor under universal title.

An acceptance or renunciation subject to a condition or a term is null.”.

' French Civil Code Article 507-2 “If the succession that was renounced in the name of the
protected person has not been accepted by another heir and so long as the State has not been
sent into possession, the renunciation may be revoked either by the tutor authorized for this
purpose by a new deliberation of the family council or, if none, a new decision of the judge, or by
the protected person who has become capable...”.

' French Civil Code Article 508 “Exceptionally, and in the interest of the protected person,
the tutor who is not a judicial mandatary for the protection of adults may, upon authorization of
the family council or, if none, of the judge, buy the assets of the protected person or lease them.

For the execution of the act, the tutor is deemed to have interests opposed to those of the

protected person.”.
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"% French Civil Code Article 389-7 “The rules of tutorship, for the rest, apply to the legal
administration, with the adjustments resulting from the fact that the legal administration involves
neither a family council nor a subrogated tutor, and without prejudice to the rights that the father
and mother have under the title "Parental Authority," in particular regarding the education of the
child and the usufruct of his assets.”.

"1 French Civil Code Article 465 4° “If the tutor or the curator has accomplished alone an act
that ought to have been done by the person protected either alone or with his assistance or an
act that could only be accomplished with the authorization of the judge or of the family council,

if one has been constituted, the act is null as a matter of law without need to demonstrate some

prejudice.”.
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"2 French Civil Code Article 465 para. 3 “In any case, the action is extinguished by the delay

of five years as stated in Article 1304.7;

French Civil Code Article 1304 para. 3 “As regards acts entered into by a minor, the time runs
only from the day of majority or of emancipation; ...”.

% "Case Epoux Etzol Et Sagecc V. Banque Nationale De Paris," Bull. Civ. 2001.1V, no. 113 (2001):
104.




136

& ¢ vaa a [

mulnasduinsiy Fazwandiuludissnunguunelne Fagiiansaiunsavenastiingsy

Y

Suduluglezlalaglifnifosvasaria

Aty dRnssuienunindduvesdieninglisunaunasevinlag

v 6§ =

Lilasuaygmaunguunediuaadaduluazduivs Jsluflunngvuneiseanisuendaiif

N334

3.2.4.4  m3lisygialuniendiuinisindiangsu

o v 6

Tuagduiinsinnuwanssduluasdnlssianuilaniungmung

Hiumadasendiluazanysal (absolute nullity w3e nullité absolue) na1ide lunsald

Y a a a

fanssuduluazduing yanadlavsmuningmneimunsvainisadosvelimaleunyin

wnnsyndRnssuMuluasdusinsiuuartuluniendald F9muuIns 465 155AANNUAN

a a a

“aeludmuneigainy 5 Tlunslddnsvaiiinaaulifnssusiena

A o

I Ao 1 a aa AV o v & v Aa a v v A
53‘1/17]'13‘1/]ﬂﬂlumﬂqiLWﬂﬂ@uumﬂiimwLUUI@J"ZJ%E@JWWﬁ E&Uﬂﬂ'ﬁ@ﬂmaWﬁSUQqﬁaﬂﬂJQIWﬁ’]aﬁia

AENTIUNNIATOUATIIRUR nRAlANTSuTLlUN18MEs (confirm W38 peut étre confirmé)

» 114

LAY ERNTIUMNNIATT 465 ayung 4° 167 wavesnislieugynvinludfnssuiidu

v v

Tuszduinsiundullinaauysalsnasusau (ab initio)'"

3.2.4.5 ASang1UwnEANIY

drendlianunsaladneduunluasduinslanignuies 1899910
° Y v 0 g vaa = & v w e
nguangimuasUwuuliugIdn mevilviianssudadulusgduimsnuuing 465 auuns
e 1A

4° qendunndnaauysaindedielasuaygmanmansennznssumsaseuaiiluntendlag

AFN15HUAISDUVINIU

" French Civil Code Article 465 para. 4 “During this delay, and as long as the measure of

protection is open, the act mentioned 4° may be confirmed with the authorization of the judge or
of the family council, if one has been constituted.”.

"> Denis Tallon, "Contract Law," in Introduction to French Law, pp. 221-223.
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"% French Civil Code Article 1312 “When minors or adults in tutorship are allowed, in such
capacities, to seek restitution against their agreements, the reimbursement of what would have
been paid out in consequence of those agreements during the minority or adult tutorship cannot
be claimed, unless it is proven that what has been paid on account of their agreements has turned
to their benefit.”.

" French Civil Code Article 389-5 para. 4 “If the act causes a prejudice to the minor, the
parents are liable for it solidarily.”.

"® French Civil Code Article 412 para. 1 “All the organs of the tutorship are liable for harm
resulting from any fault whatever that they commit in the exercise of their function.”.

" Francesco Parisi and Giampaolo Frezza, "Family Law and Succession," in Introduction to

[talian Law, eds. Jeffrey S. Lena and Ugo Mattei (The Hague: Kluwer Law International, 2002), pp.
408-410.
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%% Mario Beltramo, Giovanni E. Longo and John Henry Merryman, The lItalian Civil Code (New

York: Oceana Publications, 1969), p. vii.
! Italian Civil Code 1942 Article 319 para. 1 “A father who is unable to restrain the misconduct
of a child can, subject to the rules contained in special legislation, place the child in a correctional
institution, with the authorization of the presiding judge of the tribunal.”.
2 Italian Civil Code 1942 Article 320 para. 1 “The father represents the children born or to be
born in all civil acts and administers their property”.
'# Constitution of the Italian Republic Article 3 “All citizens have equal social dignity and are
equal before the law, without distinction of sex, race, language, religion, political opinion, personal
and social conditions”;

Constitution of the Italian Republic Article 29 para. 2 “Marriage is based on the moral and legal

equality of the spouses within the limits laid down by law to guarantee the unity of the family.”.
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' Italian Civil Code 1942 Article 2 para. 1 “The age of majority is fixed at the termination of

the twenty-first year.”.

' Italian Civil Code 1942 Article 147 para. 1 “Marriage imposes on both spouses the obligation

to maintain, educate and instruct the children.”.

' Italian Civil Code Article 147 “Marriage imposes on both spouses, the obligation to maintain

and educate their children, taking into account the ability, the natural inclination and ambition of
the children.”.

" Italian Civil Code 1942 Article 315 “A child, whatever its age, shall honor and respect its
parents.”.

' Jtalian Civil Code Article 315 “A child should respect its parents and must contribute

according to its resources and to its income, the maintenance of the family while living with it.”.
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' Constitution of the Italian Republic Article 30 para. 1 “It is the duty and right of parents to
support, raise and educate their children, even if born out of wedlock.”.

% Italian Civil Code Article 148 para. 1-2 “... When the parents do not have sufficient means,
other legitimate or natural ascendants, in the order of proximity, are required to provide the parents
the necessary means so that they can fulfill their duties towards their children.

In case of default, if the president of the court, on the application of interested person, heard
the defaulting and gathered information, it can be ordered by a decree that a portion of income
of the obligor, in proportion to the same, is paid directly to the other spouse or those who bear
the costs for the maintenance, education and instruct of the children.”.

P! talian Civil Code Article 318 “A child cannot leave the house of the parents or the parent

exercising parental authority over him or the house they assigned. If the child leaves without

permission, the parents can call it back, applying if necessary to the guardianship judge.”.
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1% Constitution of the Italian Republic Article 34 para. 2 “Primary education, given for at least

eight years, is compulsory and free of tuition.”.
" Italian Civil Code Article 2 “The age of majority is fixed at the age of eighteen years. Once
reaching majority one acquires the capacity to perform all acts except those for which a different
age is prescribed.

Subject to the special statutes establishing a lower age on capacity to perform work, a child

can exercise all rights and actions arising from the employment agreement.”.
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"% Italian Civil Code Article 343 para. 1 “If both parents are dead or for other reason connot

exercise parental authourity, guardianship is opened in the pretura of the district where the
principal place of business and interests of the minor are located.”.

" Italian Civil Code Article 346 “The guardianship judge proceeds with the appointment of
the guardian and of the deputy guardian as soon as he has notice of the event leading to the
institution of guardianship.”;

Italian Civil Code Article 357 “The guardian has the care of the person of the minor, represents
him in all civil acts, and administers his property.”.

" Italian Civil Code Article 324 “Parents exercising parental authority have in common usufruct
over the property of the child.

The fruits are collected for the maintenance of the family and for education and moral
guidance of children.

Legal usufruct does not apply to:

D) property purchased by the child with the proceeds of its work;

2) property devised or given to the child to enable him to engage in an employment, an art
or a profession;

3) property devised or given on condition that parents exercising parental authority or one of
them have no usufruct over it; however, the condition is without effect with respect to property
to which the child is entitled by way of forced heirship

4) property received by the child by inheritance, legacy or gift and accepted in the interest of

the child against the will of the parents exercising parental authority. If only one of them was in

favor of acceptance, legal usufruct belongs exclusively to him.”.
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" Italian Civil Code Article 316 para. 1 “The child is subject the authority of its parents until

majority or emancipation.”.

"% Italian Civil Code Article 390 “The minor is emancipated by operation of law on marriage.”.

" Italian Civil Code Article 320 para. 1 “The parents jointly, or one of them that has an
exclusive authority to represent the children born or to be born in all civil acts and administer their
property. Acts of ordinary administration, excluding contracts under which they grant or purchase
of personal rights of enjoyment, can be made separately by each parent.”.

% ltalian Civil Code Article 320 para. 2 “In case of disagreement or the exercise does not

comply with an agreed decisions, the provisions of Article 316 shall be applied.”;
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ltalian Civil Code Article 316 “The child is subject to parental authority until the age of majority
or emancipation.

The authority is exercised jointly by both parents.

In case of conflict on issues of particular importance, each of the parents may appeal without
formality to the judge indicating the measures it considers most appropriate.

If there is an imminent danger of serious harm to the child, the father can take the urgent
measures and the appeal is postponed.

The judge, having heard the parents and the child, if greater than fourteen, may suggest the
decisions it deems useful to the interests of the child and of the family unity. If the contrast
remains, the judge may attribute the power to take a decision to the parents that, in each case,
considered the most suitable to treat the child’s interest.”.

! Italian Civil Code Article 320 para. 4 “Principal amounts cannot be collected without the
authorization of the guardianship judge, who determines how they shall be invested.”.

"2 Italian Civil Code Article 320 para. 5 “The operation of a business enterprise cannot be
continued except with the authorization of the tribunal, upon the opinion of the guardianship
judge. The guardianship judge can consent to the operation of the enterprise on a provisional basis,
until the tribunal rules on the petition.”.

' Jtalian Civil Code Article 320 para. 6 “If a conflict of interest arises between children who

are subject to the same parental authority, or between them and their parents or one of them

that has an exclusive parental authority, the guardianship judge shall appoint a special curator for
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the children. If the conflict is between the children and one of the parents exercising parental
authority, the representation of the children is solely for the other parent.”.
' Italian Civil Code Article 321 “In all cases where the parents jointly, or one of them that has
an exclusive parental authority, cannot or do not want to make one or many acts for interest of
the child, in excess of the ordinary administration, the judge, on request of the child, the prosecutor
or one of the interested relatives, and after consultation with the parents, the child may appoint
a special curator authorizing him to do such acts.”.

' Italian Civil Code Article 323 “Parents exercising parental authority cannot, even at public
auction, purchase either directly or through an intermediary the property and rights of the minor.

Acts performed in violation of this prohibition under the preceding paragraph can be annulled,
at the request of the child or of his heirs or successors in interest.

Parents exercising parental authority cannot even become the assignee of a cause of action or
claim against the minor.”.

' Italian Civil Code Article 378 “The guardian and the deputy suardian cannot, even at public
auction, purchase either directly or through an intermediary the property and rights of the minor.

The guardian and the deputy guardian cannot lease the property of the minor except on the
authorization of and with the security established by the guardianship judge.

Acts performed in violation of this prohibitions can be annulled on the request of the persons
indicated in the preceding article, except for the guardian or the deputy guardian who have
performed them.

The guardian and the deputy guardian cannot even become the assignee of any cause of

action or claim against the minor.”.
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“Inheritances devolving on minors or on interdicts can only be accepted with benefit of inventory,
observing the provision of articles 321 and 374”.

18 grymdninluluanes 1572 assands Winualinmsidugndmingauiuigd lunsdmly
ﬁ’ﬁadwLﬂumiﬁwﬁammﬁ'lﬁuﬂdwmiﬁwﬁaﬂimmmﬂaLﬁa%’mﬂﬁm%’wéﬁuﬁguuﬁq; ltalian Civil Code
Article 1572 para. 1 “A contract of lease for a period of more than nine years is an act beyond the

ordinary administration”.
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' Italian Civil Code Article 320 para. 3 “The parents cannot transfer, mortgage, or pledge the

property received by the child in any capacity, including as a result of death, accept or renounce
inheritances, legacies or accepted gift, request partitions, contract loans or lease for a term
exceeding nine years, or perform other acts that ¢o beyond the ordinary administration or
encourage settlement or compromise in arbritation actions in connection with such acts, except in
case of necessity or for the obvious advantage of the child and after authorization by the
guardianship judge.”.
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% Jtalian Civil Code Article 1171 “The owner, the holder of other real right of enjoyment, or

the possessor, who has reason to fear that new work undertaken by others on their own or
someone else’s land can cause damage to the thing that forms the object of his right or his
possession, can denounce the new work to the court, provided that the said work is not terminated
and a year has not passed since its initiation.

The court, taking summary cognizance of the facts, can forbid continuation of the work, or
permit it, ordering the appropriate security; in the first case for payment of the damage produced
by suspension of the work, when the opposition to its continuation turns out to be unfounded in
the decision on the merits; in the second case for the demolition or abatement of the work and
compensation for the damage that may be suffered by the complaining party, if he should obtain
a favorable decision, not withstanding the permitted continuation.”;

ltalian Civil Code Article 1172 “The owner, the holder of other real right of enjoyment or the
possessor, who has reason to fear that any building, tree or other thing threatens serious proximate
damage to the thing that forms the object of his right or possession, can denounce the fact to the
court and obtain, according to the circumstances, provision to obviate the danger.

The court, whenever necessary, orders appropriate guarantees for possible damage.”.

"' Jtalian Civil Code Article 374 “The guardian cannot, without the authorization of the
guardianship judge:

) acquire property, except such movables as are necessary for the use of the minor, for
household purposes, and for the administration of the assets;

2) withdraw principal from investment, consent to the cancellation of mortgages or the release
of pledges, assume obligations, unless they concern expenses necessary for the maintenance of
the minor and for the ordinary administration of his assets;

3) accept or renounce inheritance, accept gifts or legacies subject to encumbrances or
conditions;

4) enter into leases of immovables for a period exceeding nine years or, in any case, extending

for over one year after the minor reaches majority;
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5) institute actions, except for opposition to new works or feared damage, possessory or
ejection actions, and actions for the collection of fruits or to obtain precautionary measures.”.

2 nduiiinssuueningadu maﬁLﬂmzﬁmum’jﬂmsmaﬂfuﬁaqﬁﬂmamsﬂizaﬂaﬁammﬁamnaq
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ltalian Civil Code Article 376 “In authorizing the sale of property, the tribunal determines

whether such sale shall be made at an auction or through private negotiations, fixing a minimum

price in every case.
When the tribunal, in granting the authorization, has not stated the manner of disposition or

reinvestment of the proceeds, this shall be decided by the guardianship judge.”.

'? Italian Civil Code Article 375 “The guardian cannot, without the authorization of the tribunal:
\) alienate property, except fruits and movables susceptible to easy deterioration;

2) grant pledges or mortgages;
3) proceed with partitions or institute actions relating thereto;
4) make arbitration agreement and compromise settlements or accept to compromises.

The authorization is given after having heard the guardianship judge.”.
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% Italian Civil Code Article 378 para. 2 “The guardian and the deputy guardian cannot lease

the property of the minor except on the authorization of and with the security established by the
guardianship judge.”.

" ltalian Civil Code Article 322 “The acts performed without observing the rules of the
preceding articles can be annulled at the request of the parents exercising parental authority or of
the child or of the latter’s heirs or successors in interest.”.

" Jtalian Civil Code Article 377 “Acts performed without observing the provisions of the
preceding articles can be annulled on request of the guardian, the minor, or his heirs or successors

in interest.”.
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" Italian Civil Code Article 378 para. 3 “Acts performed in violation of this prohibitions can be
annulled on the request of the persons indicated in the preceding article, except for the guardian
or the deputy guardian who have performed them.”.

158

“The voidability allows, until the annulment decision, the effectiveness (interim)” Fabrizio

Di Marzio, La Nullita Del Contratto (Padua, Italy: Grafiche Tpm, 2008), pp. 43-44.
159

ltalian Civil Code Article 1442 “The action for annulment is prescribed in five years.

When voidability depends on a defect in consent or legal incapacity, the time runs from the
day on which the duress ceased, the mistake or fraud was discovered the interdiction or disability
ceased, or the minor attained majority.

In other cases the time runs from the day the contract was made.

Voidability can be pleaded by the defendant in an action for performance of the contract,

even if the action for annulment is prescribed.”.
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' Italian Civil Code Article 1421 “Unless otherwise provided by law, the nullity can be relied
on by anyone interested and can be detected by the courts.”.
! Italian Civil Code Article 1422 “The action for a declaration of nullity is not subject to

prescription, subject to the effect of usucapio and the prescription of actions for repayment.”.
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"% Italian Civil Code Article 1444 “The contracting party entitled to sue for annulment can

validate the voidable contract by a declaration containing a reference to the contract and to the
cause for voidability thereof, and a declaration of intention to validate it.

A contract is likewise validated if the contracting party entitled to sue for annulment, knowing
of the voidability, has voluntarily performed it.

The validation has no effect if the person who does it is not in a condition to validly conclude
the contract.”.
' Jtalian Civil Code Article 2041 “Those who, without just cause, has been enriched to the
detriment of another person shall, in the enrichment limits, to indemnify the latter the correlated
reduction balance.

If the enrichment has as its object a specific thing, the one who has received it has to return it

in kind, at the time of request.”.
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"% Jtalian Civil Code Article 2033 “Those who do not have to make a payment have the right
to repeat what he paid. He is also entitled to fruits and interests from the day of payment, if the
person who received it was in bad faith, or if he was in good faith, from the day of request.”.

' Italian Civil Code Article 2037 “Those who has received unduly a particular thing has to give
it back.

If the thing has perished, even for fortuitous events, those who received it in bad faith is
required to corrisponderne the value; if the thing is only deteriorated, the one who gave it may
request the equivalent, or the restitution and compensation for the diminution in value.

Those who have received it in good faith is not liable for perishing or deterioration of it, even
if due to exceptional really, except to the extent of its enrichment.”.

166

Italian Civil Code Article 2039 “The incompetent who received the undue, even in bad faith,

is not required to the extent that what he received was turned to his advantage.”.
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"7 Italian Civil Code Article 382 “The guardian shall administer the assets of the minor with the

diligence of a paterfamilias. He is liable to the minor for all damages caused by violating his duties.

The deputy guardian incurs the same liability with respect to the duties of his office.”.

'® Italian Civil Code Article 334 para. 1 “If the assets of a minor are improperly administered,
the tribunal can dictate the conditions of administration by the parents or can remove both or one
of them from the administration and also deprive them, whollly or in part, of the legal usufruct.”.

' Italian Civil Code Article 1338 “The party who knew or should have known of the existence
of a cause of invalidity of the contract (1418 and following), has not given notice to the other party
is obliged to compensate the damage suffered by this to have confided without his guilt, the

validity of the contract.”.
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