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Wity Fodianvsedind aeuaudeyavinennsdnuinuuazile vy
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(Immunity from jurisdiction) wazn15U03AUAR (Immunity from execution) $IUHIAIL
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3. ylvmsudsguassmananuauiuvessgresdaansulunisiesiossginsusemna
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4. yinlvnsudanslvgnavedrayAsssuseninaUsenalund Jurisdictional
Immunities of the State (Germany v. ltaly: Greece intervening) MU’iSLﬁuﬁi’N‘]ﬁUi’mg
TuadiAgadeatuauduiuresiganunsiunaLarnsdiduafvesmagfsTsusening
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ansvastanvuiazlasunisyaldandenisarnnisazilianguaneuyuesssy
serdnelsemeegnedusanunanANANiuvassEnelanguanesEndng

dsend

dedaanyulasuanuidenisainnisasilianguuienysesssusenindsema §
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Nlinsavilinng ey vesTIsE RN sEnARE19 BT vIa

ey undl 2 awhmsAnwuieiuiaunsueanisseniuanivestlaianvulugiug
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nmsgenfulunsassenineUsemauisatu wazazyiinisAnuiiaansvesialanvuias
3undedliseiinisualdendene (Reparation) dearuidsmielagfinuiiintuainng
avifianganeaywessIuTEinUsinAeg e euss omanszluneuduasifuniseiue
fevdninasiialuaneldinguane seninsUszimalunseouuansvestaenulugiuzgsu
Uszlovtianmsvaldandomevessy dasdounazeSurefandninaseivihlunigléinguane
uywesTINsEIUsEmATiUTngegludeunveseydyanguenatiuil 4 a.. 1907 (Hague
Convention VI 1907) LLazﬁ'ﬁmiLﬁmamué@apL'«aﬁm A.A. 1949 atiufl 1 (Additional
Protocol | of Geneva Convention 1949) uffagfinsszyadlemanselunisvaldanideme
@il luunUydd winrulidaauvesuntydaiilninusediuiidudoacdedn Jawnvu
(Individual) favsTaziFundeslisgueldandemelasnsuntaansuilédfuaudemean
nsasfinngrineuyvesTINTEiasnaetnsheusavielal Tasluunil 2 fagvhnisine
M9azdunURIUNUYARINET iwﬁammLﬁuﬁumﬁﬂ%ﬂmmiﬁwmwﬁqﬁiﬁmiaﬂuaqu
u,mﬁ@dwwﬁ’zyﬁyfamﬂwﬁmwzyﬂﬂﬁgaaaamigﬂamﬂmﬁaiﬁaw%mﬂaLf\m%uﬁzﬂ,ﬁ%’umm
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Tuidlomdrutnunasduiesnnuduiuresisnieldngraneseninsszine oy
msfnwideliazssfinsannginasifiusngeglungrinesevineUssna ndmite nounosi
Tuﬁaﬂm’mﬁmﬁ'wuaﬁgﬂwm United Nations Convention on Jurisdictional Immunities
of States and Their Property 2004 #afiaidunguunesenitalsemanléfunisinsuas
sonuutlasfiansannenasngmnesEriassmeaisatiu wUftivessy ianiseen
ngmnenelunasiiininyvesmanislu saudedinsveniuluerfununveseydyyri
'viaﬂm'iL'iENmwmuﬂumaai'ﬁl,ﬂuﬂgwmamsmﬂiumeiumﬁwi wa sAnwiilomdiui
wfumsnaniefinuariiannmsvemdneuduiuvessy msuennisnseyiivesiglaows
(acta jure imperi)) ka¥N15NTEINVRITTTNIMYY (acta jure gestionis) AIUANAUIINLYA
81119 (Immunity from jurisdiction) N13WA151UTEANNITNTEVINVRITT AUANAUIIN
39 uAR (Immunity from execution) Uszwnnaasninddufiansasduailiviely
anunsateAuAR laegufnuInwaznIRinaasANAuiY (Waiver of Immunity)

demansrludiuantiisanfuauduiusseninnisazidiangvaneuyvesssu
5ENI9UEMADENIIEUTINUNENN1TANLANAUYD9ST wiannsAnwlumange]as
wuin fuurenuAndiuiuinniviuin Jaanvuanansasidenfediss valdademenis
avfianganeayvesssusewinsemaeteusdlilnenss usluanuduaiedu daan
yulslamnsatieafesdesziananls iesanndnanuduiuvesdsidundunumuazidu
gUassaron1siFonfosmastiaanyu guassadnanidwmalitiaanuilldfuanudsmegn
nesidlasusrnnITBeae wihderiatsiuussdnsdaandn msandefiAatudy
AINIEIYeIsginY ImLuawﬂumuummmiﬁﬂmmLLmUQUMaﬁ%mumwwmwwm
mangluifiuualiuaensulvlumadedtu uenani sgfnuiiesdfing nuivesmasedu
28innA n@mAe European Court of Human Rights ATl fimnwBudundnnisanuduiu
GU'eN%’gifuLﬂummgwmaﬁu%mim (Legitimate aims) M¥ganunsauaaiaziinaals
dneu

2.1 n1sgausvansvesdaanvulunisiasunisuatdandenienialduannisnaldvas

NYVNNETENINUsEINA

nann1stunguuneseninalssimanguduiusnsallunisvaldandeneaniia
uuluefnvaenAmITIERIUNT nafAe Tul A.a. 1927-1928 Aausedngfsssusening
Uszina (Permanent Court of International Justice: PClJ) fififladeluad Factory of

Chorzow 11

“tilunannisilvvesnguigsenindsemauasduuyianiiluveang vugini
nsazidnlnglutesnasazyiiideiusnsilitnsdosvaltandenie ... n1swnldandemendu



dsgnaviivsvinlilaideiinaiuaumaiiivejoanueydya uazludnauandun
£ o ' Y ¥ o 1
vwRApasyyluaudy g 119¥d04din)svalvAnae I

I3 Y} ad g a ] a A a X v u ¢
EJEJ'NIiﬂGﬂlI Maﬂﬂqiﬁl’]NQYﬂULUULWENﬂ']iﬂ@Imﬂ'ﬂ']llLﬁﬂ%’]UmLﬂ@ﬁﬂu‘ﬂqﬂﬂjqﬂamwuﬁ
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5eNI935-3511uU (Inter-state) wazlusfnnguueszninaUsswmageusuaniuzdaianyu

3 o9

DuifssgFuusslevinaiusnsdlsznineg llvimsednsaunguuneszwinssena’
061l5fiA wunAnfensuidaanvudugmssdvdaunguuneseninssema (Subject of
international law) iAndunevdsamssud 19 uazseuludrmisasesialanadedl 2 n1sla
dhviinuAwnAnififissnnty dhngufvarseuldiiauonanvansmanaiioaiuayy 1
mMawRfmThuesfdmnangmineszinsUsema (interational legal order) $aulU
MsfituresvdnnIsiuuysesIs ANNgIaRTeIng e st mamiiong iy
el uagdotadulaensa (Direct regulation) Tudnsuagnihivestalanvulaonguane
serisdszina’ ogslsfiony Bamsiiidessaumnndaun el duieheatuay

U A & v
LAY IUVILAULES

George Scelle \iud1 SguwduiiiesuadeiuseAvgu (Fiction) luvmuegvsidns
| A Yva o ~ = 2 & . q )
PIUNVNNETENINUsTNATILYAS B laAgAouywd (Human being) #8391nN15LEUD
= dy . S/ (1908 A [ ¥ a a 1

AU Wolfgang Friedmann laugedn mndaanvudugmssd@nsaunguuiesening
Uszinaase anduidilaluainuddnniefasssy (Moral) uaznisauungulue (Figurative)
mnmﬂumﬂmaﬂmmaumaLLaumiﬂgum WU Humphrey Waldock Adindn N3
uansuased Scelle duiunisasfistusvguomngmneseninteUssne’

luraue? Hersch Lauterpacht w8931 Jawanauaisiasunisueusvaninunnalu
NONUIETENTIUTENAIINNITNIITUIAIUANAIANTUYYETULas U UNYBEEITY
Lauterpacht 3l aaugasdu (Traditional position) vastatanautudululailaaey

' Case concerning the Factory of Chorzow (Germany v. Poland), p.29

“the Court observes that it is a principle of international law, and even a general
conception of law, that any breach of an engagement involves an obligation to make reparation.
... the Court has already said that reparation is the indispensable complement of a failure to
apply a convention, and there is no necessity for this to be stated in the convention itself.”

? Alexander Orakhelashvili, The Position of the Individual in International Law, Califonia
Western International Law Journal, (2001), p.243

’ Ibid, p.244

‘ Ibid, citing Wolfgang Friedmann, The Changing Structure of International Law (1964)

’ Ibid

° Ibid, citing Humphrey Waldocy, General Course on Public International Law, (1962)
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wliignnsznunszifiounnimuinisveangruneszuinasemailiswunadaansulunng
Untlesavisomaseninsuszima Baluninfunguuneseninassmadsimunniiniives
Jatanvulpenss Lauterpacht  Sagausumedn Jawnvwluinguiisdnd (Object) w3
ngvnesEinsUssma denndeifinatatannvuuinguisdviuesngmne seninassine
AlaildmnearridaansumduarliligmasdvinungmnesswisUssmaluuiensd’

#u Hans Kelsen Wudnvilaindfmansiuansmnuiivladsanmyaaavesiiaian
yumeldngmnesewineuseine uiih Kelsen awgausungunasiildinfifiosssuiduios
Jugnsadndanunguuneszning ag1slsfinu Kelsen dayndsdasniiuvesnginasiluaing
Hululddetaanyuaunsagnidannivinnelinguuieszninsssimannnisagide
npunasifiimualsnmineszrIeUsEmA

lan Brownlie wamiAuiueeeinauil wiinguineseninsUsemaazlalanuly
FouAgatvanmyaaavestiaianvu udtuflifiusslonifeslianmyananiungmine
sgwhaudtiansu waensliduenasmneiinissonsuansilifiegluannduae ua
nslduilallfdsundasarusidulunsuduensswinduantuiasdvssdnsduly
ﬂgwmaﬁwdﬂwimmg Yeuzdl Georg Schwarzenberger sJam%’Udﬂﬂmﬂﬂsuuﬁ?uLﬁuﬁ%’uaw%
YN TEnineUsena uazseuuirdauduldldlunsadangnasine sanunsald
anmyaranann Mg sEiUsEmALAtlaanTy Wy Msaiseumnassenineigiisensy
Avisdanann

anuwivestinifmansitefnuar Jagiudinadinsidudeiuagodeseiiiowuazds
Liflwwaldudneslideslusseznadulng Fan1siwseilulssinuliegmilousnveuian
YoInetinusatull

v v
v

viail vnfinsananiauinislungmaneseninsussimealuinesseznamaisdudi
ruan finsiudavesnsianssenindssmasiunuanniildsuniseousulungrunesening
Uszinerild GellidomanssBudiuauivinvesiglunsdiifsidesiuaniuyvesudy
fugniluunades liesdusmasssrinsUssmaiungmneuyuesssuvieng e ans

! Ibid, citing L. Oppenheimer, International Law (Hersch Lauterpacht ed., 8 ed,), (1955)

¢ Ibid, p. 245 citing Hans Kelsen, Reine Rechtslehre (Pure Theory of Law) (1960), p.327-
328

*Jan Brownlie, Principles of Public International Law, (1998), p.66

10 Alexander Orakhelashvili, The Position of the Individual in International Law, Califonia
Western International Law Journal, (2001), p.246 citing Georg Schwarzenberger & E.D. Brown, A
Manual of International Law, (1976)
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UYwEIUIENINNUTEImA nvensiarsunatunseunsdeuntasuniseensuinlungmung
9130 Uszindlszninalssna wazluvisnsdilasuniseausulugiugnginuaniliana

a < 1 A 2 [ o ay v [ a’f ¥ v
WaguuUaslued1eduld (Peremptory norms) ndnnisaanlanaiunignasiousasle
gudunus1tounmIusuianveasy (Draft Articles on Responsibility of States for
Internationally Wrongful Acts)

Tnesretounenusuianesigldsunnsvaldandemelivivdu 4 Yssan ndnfe
1. dsefuinaglaiiAntudn (Non-repetition) 2. n1snduganinial (Restitution) 3. nsusld
\Judadu (Compensation) wasnisviliifianela (Satisfaction) fawdiimandnSuyweyuas
lailsignnanifsognaamzianzadusistoun uidesuisveaden 33 szyh

“iilositusnsdilunisanltandemeinduaesy nsvaldaudemeluisniudonty
maiukaUsslonDiunsgiu degiu nrusvinvessydmsunsazidaiusnsdinield
aussyg AT U sANASasaNSIY e TU 9 lags I ATUAUEA Y waitlaen
wuilipeatomsesgniinrsaniugsuansineiigalunuiiledrifaenvuiudugioansi
iAeadae”

Fndeunillasunisnausslunsnfaninngrunedvsuyvesusiuiuuin og13lsh
M1 N1seeieansvesduansutuiinegiiieulumeduty (Commentary) ununayly
o v | Yo a a ° = 13
Usngegludeun dwalilasunisinnyinsalduaumile

" Articles on Responsibility of States for Internationally Wrongful Acts, article 33

“1. The obligations of the responsible State set out in this part may be owed to another
State, to several States, or to the international community as a whole, depending in particular on
the character and content of the international obligation and on the circumstances of the
breach.

2. This part is without prejudice to any right, arising from the international responsibility
of a State, which may accrue directly to any person or entity other than a State.”

" Draft articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries

“When an obligation of reparation exists towards a State, reparation does not necessarily
accrue to that State’s benefit. For instance, a State’s responsibility for the breach of an obligation
under a treaty concerning the protection of human rights may exist towards all the other parties
to the treaty, but the individuals concerned should be regarded as the ultimate beneficiaries and
in that sense as the holders of the relevant rights.”

? Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.30
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wonwiloandaunAIusuRAvessy nseausuansveslanyulilasunisunld
andemelunguineseninsUssmarilgsanusanulsluAiugii (Advisory opinion) 484
maqaﬁiimzwj’mﬂizL‘Vlm‘%lm Advisory Opinion on Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory (2004) FeBududaning
vosdaseatunsvihbindufiuganimbuuasealdademeailuiituiiunnasssunuazda
yamaiilasurandevneanmsneasaiums aaidadelunouniein

“mnmsneasidunsluduunuvesunaalmiilagninnses dewaliiAnnssansa
uszmvhaIesaUuTeu g3 uasmatudiwemnanssy maitdeded) dasueadusnsed
Tz anldandomedmsvaradsmeiindudoynnasssumiediyanaiiieitos ..
SasueadeiliuansallunIsAuiiay aausalsl dunznenuasnswdduiluannsandoudlsn
gndnluanyanasssunmiediysmaiiiogassasalunsneasrmundluduuautnaalmi
gndnases dmsunsdiinisAunsneaudumnldigaiudailuimunsaduluidlaenisAudu
ng Sasueadiiusnsdliinznldliunyanasssunsediyanadmsuniiudemei yana
fanaranlasu”

fawiiintufiie nfesuieiinanudedu Jaenvuilansfaylésunisuld
audemenielingrunessrindsemanioli WeRansanudmuit Reulvusndmiunisd
ogvesanstaansuiayldsumsualdandemenisazan annisiloguesansuazniiives
Jansuinannguasiaiunsn (Primary rules) MdlolafmugnazifinazdeliAnamsy
Anvessy Fsenathlugdeduivgiuin msazdlisiusnsdlsewinsussimaanansalsiansdatan
yuvideesannzdulalunsérsismnusuinuesiinsyyininldmniusnsdifignasidaduves
Hannsuvidossnnniziu egnlsfiniy nstieguesavstaansuiierldunissaldedems
Lilésuniseousundedydalilusadeunanuiuiauess wiinded 43(2)(b)" lusde

14 Advisory Opinion on Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, International Court of Justice , (2004)

“Moreover, given that the construction of the wall in the Occupied Palestinian Territory
has, inter alia, entailed the requisition and destruction of homes, businesses and agricultural
holdings, the Court finds further that Israel has the obligation to make reparation for the damage
caused to all the natural or legal persons concerned ... Israel is accordingly under an obligation
to return the land, orchards, olive groves and other immovable property seized from any natural
or legal person for purposes of construction of the wall in the Occupied Palestinian Territory. In
the event that such restitution should prove to be materially impossible, Israel has an obligation
to compensate the persons in question for the damage suffered.”

" Articles on Responsibility of States for Internationally Wrongful Acts, article 42

“A State is entitled as an injured State to invoke the responsibility of another State if the

obligation breached is owed to:
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unAnuSuRnvesigazivualinsazfinfiusnsdiignitudunismly (erea omnes) T3
nn¥zanunsaiondedliisiiazifaiiusnsdueldandenels violunsddussarnsadon
uwusgauildsuanudemendeflesulsylov (Beneficiaries) Alé udnnsazfiansandin
‘glesuusslond Alilssldladugfodnslunisldsunsveldandemedubeseniioy
ou Bnviednth ‘Glsuvselend guaflouszannsafinnuldunnimisanumang dowa
Trigaeshmsanidestusely il auufidnnded 43(2)b) ferwileinlallaingndans
vosdaanvuiiagldsunissaldandonis luded 332)"° deszydn “druidlidunns
mzmﬂimﬁawia?m%%ﬂﬁ?iLﬁm%umnmm%’uﬁmwdwﬂwmﬂsuaq%’gﬁmmﬁwﬁulmamaﬁ’u
yaravidonsnnzdulauenwiiolunndy” deuntlomeuunilédnelfiAndvsiiaanyuiioy
Iesuvsldandone

wWaunslumseeniudvitaenvuiaglfduealdaidemetinnumensmiiazaing
‘vié’ﬂmmsﬁ%ummaﬁlé’wé’ﬂmmﬁmiaqmﬂm'ﬁgm (Diplomatic protection) auitldunannng
Alsginansvesnuoniofuasesausvesauildduaudsmie Taeddoulyin §3
Brvasdymivesdasnsurintuiivezanunsadiednsiile sniadlaanvudemunmunianis
ey (Exhaustion of local remedy) Tuiuwauiidaanvuivlésuaudeme uay
npsnasineldinguineszrieUssmadesgnazdin . anfeuluiingnun f53slnaefitalu
nsldmnudunsesmanisyadelaAnuissiniunssuiunsedidlaegrmdaiiountes
AvSvasaumifiegrinsussma nsdidunisvesiaisuildldnunennuidaenvubuag
IEsunsnsnvdelduseiuinagldsunssaldanidene Bsluniniu mndgdnsanslusedu
s¥INaUsEInA ﬁm%maai‘]ﬁ]Lﬁmﬁuuﬁm%’umstﬁmmmsimfu%gmmuﬁ nNaIfe AILLEENY
fldsulaedaansuaznanefumnuidomevesigiwesdywd sgasnaoidudiuamnnis
ooy

(b) a group of States including that State, or the international community as a whole,

and the breach of the obligation:

(i) specially affects that State; or

(i) is of such a character as radically to change the position of all the other
States to which the obligation is owed with respect to the further performance of the obligation.”

1 Ibid, article 33(2)

“This Part is without prejudice to any right, arising from the international responsibility of
a State, which may accrue directly to any person or entity other than a State.”

" Enzo Cannizzaro, Is There an Individual Right to Reparation? Some Thought on the ICJ
Judgment in the Jurisdictional Immunities Case, Essays in Honour of Professor Pierre-Marie Dupuy,
(2014)

** David Leys, Diplomatic Protection and Individual Rights: A Complementary Approach,
Harvard International Law Journal Online, (2015), p.6

? Ibid, p.7
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% John Dugard, First Report on Diplomatic Protection, UN Document A/CN.4/506 and
Add.1, p.223

“Unless the injured person is able to bring a claim for such injury before a competent
international court or tribunal, the State of his/her nationality has a legal duty to exercise
diplomatic protection on behalf of the injured person upon request, if the injury results from a
grave breach of a jus cogens norm attributable to another State.”

* John Dugard, Diplomatic Protection and Human Rights: The Draft Articles of
International Law Commission, Australian Yearbook of International Law, p.80

“ Ibid, p.81
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deanigdwesdymivity widisnludsssfitaanvuiigisiu (Habitual residence)
ogfaiduieatu Belundiiu feundsfivusveuinanisléduanslvvesludayanals
dryvd (Stateless person) LLagﬁj?:ﬁEJ (Refugee)”” wonand ludodt 19 Hnrsuuzthuuams
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Anlvunyanagldsunuidene ikesegnslfiteulvveanisinaldieililuodi
wnzan”

winsteunazldlalvavslannvulaeasdunisisendorasy fanseuu windinis

° P < a & Y] P Ay Yo &
Avualinasilunsidsuiemaselundnnisvesnnuduaseaninsyandesisgdu
AldansisonTesluogaduis a819l5An U AziulaI1T1etaunatuiiniswaun lnaade
VANNNTENSUYWETUNINGWU nanfe NMstiauAuAsesyAnalidy s ATeday 991N
ngvu1eaIAUsEinalseninelsewmeieatuaufuaTasnansyaaulilalinisnads
yaraUsznnilonld Snviadinsiduugihinssnlddnsanslinissaldandemeauntdaanau

Yo a v ' a ) T A ' ) & '
Alasunnudemesieiuieaiy uiildunundeaiedeU a.e. 2007 s19dauniligniauase

“ Ibid, p.9-10

* Draft articles on Diplomatic Protection, article 8

“1. A State may exercise diplomatic protection in respect of a stateless person who, at
the date of injury and at the date of the official presentation of the claim, is lawfully and
habitually resident in that State.

2. A State may exercise diplomatic protection in respect of a person who is recognized
as a refugee by that State, in accordance with internationally accepted standards, when that
person, at the date of injury and at the date of the official presentation of the claim, is lawfully
and habitually resident in that State.

3. Paragraph 2 does not apply in respect of an injury caused by an internationally
wrongful act of the State of nationality of the refugee.”

“ Ibid, article 19
“A State entitled to exercise diplomatic protection according to the present draft articles, should:
(b) take into account, wherever feasible, the views of injured persons with regard to resort to
diplomatic protection and the reparation to be sought; and
() transfer to the injured person any compensation obtained for the injury from the responsible

State subject to any reasonable deductions.”
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nsetiu Tl A 2010 magRsssusenitalssmaddfininuiluad Abmadou
Sadiio Diallo Fsterfiaassiiogin Tudl a.a. 1998 At (Guinea) Tuumwosingsiadedn Diallo
Surileswd (Zaire) %Gﬂﬁ]ﬁ;ﬁuﬁaﬂaﬂﬂ (Democratic Republic of Congo: DRC) fiaFa
439 A.A. 1988-1996 Alnarvnaeslnivinisiuny Auds wagiusine Diallo 8anuen
Uszinelaglalveumeng g Bnia msnszvhasnanlunisazifianguuneseninalssme
p819518u5s ma-idadein aeslnazifindedl 9 waz 13 ¥4 Covenant on Civil and
Political Rights wavazifindadl 6 waz 12(4) ve9 African Charter on Human and People’s
Rights T,ﬂa%’auwﬁwmmdwﬁlﬁlm%’aaﬁ’umiﬁmsaqaw%ﬂaLamﬁuuammﬁuqm ANDY uay
wamanusnela aeuntmanlinaniinisiauvemdnanuduasesmsnisyelii
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* David Leys, Diplomatic Protection and Individual Rights: A Complementary Approach,
Harvard International Law Journal Online, (2015), p.11

z Ahmadou Sadio Diallo, International Court of Justice, (2007), para.39

“Owing to the substantive development of international law over recent decades in
respect of the rights it accords to individuals, the scope ratione materiae of diplomatic
protection, originally limited to alleged violations of the minimum standard of treatment of
aliens, has subsequently widened to include, inter alia, internationally gsuaranteed human rights.”

% Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.31



17

Uszimaiiladnsendnsdu 39e13na1aledn nguanesenitelssineludagduliveusu
wannisisesavsvestaansulunisisansaslilasunssaldandemelannnisasiiinuessy

2.2 wéannrsnaluluntsyalddndensuntdaansunialdnguuisuyvesssussndng

Udsend

Y ”agaynﬂ‘a;uaﬂaﬂ’uﬁ 4 a.¢f. 1907 (Hague Convention VI 1907) 1usudyagadu

9
1

LSNTEN1INEITINTTYALIANFEMIEIINNTALEAN MU BUY BT TTUTENINUTEINA Iagde
1 3 vesoydyyratuisyyn

56747475‘\7?7571/%753411@UWU(UZUW?/EJMQMZW/] (Laws and Customs of War on
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sounlul a.f. 1977 léfﬁﬁﬁmsLﬁmamayé’zgfgwmﬁm A.A. 1949 adudi 1
(Additional Protocol | 1977 of Geneva Convention 1949) Fusn Tnewdlomuosdof o1
yosfiSansiiududunisaended 3 maqayé’zgfmﬂguaﬂaﬁ’uﬁ 4 .. 1907 Tualval sadld]
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@ Hague Convention VI (1907), article 3

“A belligerent party which violates the provisions of the said Regulations shall, if the
case demands, be liable to pay compensation. It shall be responsible for all acts committed by
persons forming part of its armed forces.”

% Paolo Gaeta, Are Victims of Serious Violations of International Humanitarian Law
Entitled to Compensation?, International Humanitarian Law and International Human Rights Law,
New York: Oxford University Press, 2011
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. Commentary on Additional Protocol | 1977 of Geneva Convention 1949, article 91,
para.3645

% Additional Protocol | 1977 of Geneva Convention 1949, article 91

“A Party to the conflict which violates the provisions of the Conventions or of this
Protocol shall, if the case demands, be liable to pay compensation. It shall be responsible for all
acts committed by persons forming part of its armed forces.”

» Commentary on Additional Protocol | 1977 of Geneva Convention 1949, article 91,
para.3649

* Ibid, para.3650

* bid, para.3651
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* bid, para.3652
*" |bid, para.3655
* bid, para.3656
” bid, para.3657
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[ Ly
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9 v v 9

“ Ibid, para.3659

“ Ibid, para.3660

“ Liesbeth Zegveld, Remedies for Victims of Violations of International Humanitarian
Law, International Review of Red Cross (2003), p506

“The liability of parties to a conflict to pay compensation for violations of IHL committed
by persons forming part of their armed forces could entail an obligation to compensate not only

States but also individual victims”
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{Ferffuiy Kalshoven agdlsfinnu dymiliAntude LﬁaMﬁqa1ﬂaQﬂﬁwm§uqmaq§§ﬁﬁw
asnsuinaghausdygviennunnasduinmiiess fudefinmansqdasuludenisvald
Andeme lngiluudssidosaldandomeazieduiuieulidnignis wazidleglésu
Sufeuiniluuisdadlimngauuntnansudlduemudemesniivis fomgi Tuuns
nsdiflanvuunsdnddildsumsweldmdenedienaiatumsedatovasgetns 1wy 55
IFsudutunlidfissefiazuould viesganvauseedaansuiiansléfunisuald
Andene s

Usgnsiaes Jaanvuaiusasensasrdselaenssmamanielunsamasening

[

Uszinelavisoldl mniansaneudyyinguanatun 4 a.a. 1907 wasisasiiuiuoydynn

g7

 Frits Kalshoven, State Responsibility for Warlike Acts of the Armed Forces: From Article
3 of Hague Convention IV of 1907 to Article 91 of Additional Protocol | of 1977 and Beyond,
International and Comparative Law Quarterly, p.830

“The records of the conference that adopted the text, i.e. the Second Hague Peace
Conference 1907, provide convincing evidence that the delegates sought not so much to lay
down a rule relating to the international responsibility of one State vis-a-vis another, as one
relating to a State's liability to compensate the losses of individual persons incurred as a
consequence of their direct (and harmful) contact with its armed forces.”

“Ibid, p.833

“As regards Article 3 in particular, its drafting history and, indeed, its internal logic make
clear that its two sentences must be read together as an indivisible whole. This is to say that it
specifically addresses the liability of a State to indemnify enemy or neutral persons for damages
incurred as a result of acts committed by members of its armed land forces in contravention of
the Regulations.”

® Expert opinion by F.Kalshoven, E. David and C. Greenwood, in War and Rights of
Individuals on Commentary of the Additional Protocol 1 cited by Liesbeth Zegveld, Remedies for
Victims of Violations of International Humanitarian Law, International Review of Red Cross (2003),
p506



22

=] o =] =2 s & 2/ 1 o a aa a a [ 2]
Al ALe. 1949 atud 1 ldfinswedauseiauil wiksreSulgvesiizansiiiuiunludinig
watwsznuilimedudiendu daudinasiinseensuiiuuintuindaansuiuiansoe
lasunisvaldandemeannmsasilinnguuneseninauseme laswwiAnilasunisyeusuriu
ngvuneavsuyvevy Wldueiesmadnsuywevunaausasinisyensvansvesdauanvuly

b4 1 a o i U a a U 46 d VYo
nssenIedlaunse widesaulufsausdygynenivansuyvesudnuaivatu . AlWsTEeIe
a < o a £ ' < S v =
mMazdialaqinuiindu egnelsiny anzvesdanvuniduglasuninudsnieainnis
avilanguuneuyuesssusznitUssnadadulymin Jaenvutuiidninesdreuntygs
Tueydygvseidasiiuiuiioisonsawamaniglulavseld wszlaeialuuds Sgidug
fansnawisenTealanungranesenineUsewme dmsulaanvuazdeasunioaiusguesnu

& 47 St oY i 1y}

widy - UsziiuilFadsludanudaiou

PnANUeNAIeLarlitaluesundyirdaansuglasuanuideneainnis
aziianguinouywesssusenitsssmalildiunsealdandonefiminzay uagiile
yhmsAnwuuUfoRveasgiuMfinine 1wy Ryuichi Shimoda et al. v. United States
Leo Handel et al v. Andrija Artukovic49, Western Prisoners of War Casesso, Hamdi v.
Rumsfeld”, Goldstar v. United States - 1dudu wuieanelufsslildsensuansves
‘flfﬂLfﬂﬂsuuiuﬂ13§1auwﬁmaj’amaaau%ﬁmmwﬁLﬁ'mﬁ’uﬂgwuwawwaﬁiimwdw‘Uismmwi
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“ Article 2(3), Articles 9(5) and 14(6) of the International Covenant on Civil and Political
Rights, Article 14 of the Convention against Torture and Article 6 of the Convention on the
Elimination of Racial Discrimination

“ Emanuela-Chiara Gillard, Reparation for Violations of International Humanitarian Law,
International Review of Red Cross (2003), p537

* Hanrei Jiho, vol. 355, p. 17; translated in The Japanese Annual of International Law,
vol. 8, 1964, p. 231

* Handel v. Artukovic, The US District Court of California, (1985), para.1425

*0 Sayuri Umeda, WWII POW and Forced Labor Compensation Cases, Law Library of
Congress, p.15-17

> Hamdi v. Rumsfeld, The United States Court of Appeal for the Fourth Circuit, p.30

- Goldstar v. United States, The United States Court of Appeal for the Fourth Circuit,
para.15
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furedivuadnudolvginntosdieda fewaiios f53danogneldsiuiavesiglads
wils msennunAedinanieiisianuinfisstunelingmuneseninsUssmanieen
lunwazfudn par in parem non habet imperium vilsguiazSlinnagnelagiuia
Yo3d18uUTNT (Executive jurisdiction) wazlinnegnelddrunavesiegainis (Judical
jurisdiction) i1z SgiAUANAY (Immunity)

A o a = Y [ 1Y) a

Wevihnisfiansanainfiunvesanauduiuvessgluaf The Schooner Exchange
v. McFaddon and Others fifageamsgewsnilaidadelilul a.a. 1812 agnudn ndnaiy
Y W [ :.’/ 1% r.g a Y Q) 6% a [ [ a . 1 v v v
Auiuvesssuugnasstuieliludssleviluiesdsendeluns (Comity) sen31955UTy

s

Walil#iin157178299111205UlRese1I197U ASALTUIIDIAINANTENUADAIUTUNUS

[

sywinesld maluaddlddritiymvesdsiinranmsadanistunisazidaiiindulness
osUlnednsguilslévdelal nandndeviede 3geslisunaesulagse dnsgniewmdela 1y
Hymfidnvaziduulovie (Policy) 1AnINguae (Law) wazifuzeuieafunisyn
(Diplomatic) unninAgafungyane (Legal)™ Fanasudeslidumiiiveadiouimsniay
daaula feaenndesfuiumiavesanigowiniiuiiingini seonnguunenislufeniu

ruAuiuressgeanu uamanigluildnguunefnanidinsmdedsiianisvesihouing

7 QU aneauns, NunesErinsUseine W@ 2, (ngamme: diinfanayay, 2554), wih 26
> The Schooner Exchange v. McFaddon and Others, 11 U.S (7 Cranch) 116, p.11
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< A Y v v & ] 55 cav v Y Y
TudsghudymnifeitesiuanuduiusseninaUsema Inedselovunlaamnuanainudy
UY9935NABNIINANIABINITNITNUNTEINTENTINAMUFUNUSIZNINNIFAUSE 91nN1573T
niadnaulaliiniawguesulnevesdnignil

WufianuAuiuresssiidnuaziinn (Absolute) SgansUszinaanunsauslanniny
ﬁmﬁuié’ﬁgﬂuﬂaﬁLﬁmﬁummmLLawwmmﬂ souTlutisfuanssuil 19 Wodgenagd
psduugInIALagsasuanBity Wlewisvesudarisinudsundadlulaenis
fvuadosniiumnuduiuvesannisnsgindanduedvesly auvgiiilefiaisaugania
Srunafimnzannalailvissinanldnnudufuvesfsvanidssnnuivin Aiaduainnis
nseindemnded fady anitauinisainefnauidagtuieilivdn anudufuvessy
aunsaudseenldily 2 Uszian s Uszianusn anuAudukuuLinia (Absolute
immunity) uazUsginniiaes muAufuLuUEin (Restrictive immunity)

1) AnuduiuLuufaIa (Absolute immunity)
FRUINEFUVDIITAUINITAMUANTUYISTAN BzIAAYIR wudARTTNUgILLNRIN
N1598UTUVRIANAEIEN3FOIITNT (Supreme Court of the United States) luad The
Schooner Exchange v. McFaddon and Others sl A.@. 1812 LﬁUﬂaﬁﬁaﬁaﬂﬂaam%ﬁu
19971 ‘The Exchange’ 9nEnlagdnsnIANSILAaUTIIUNZIANAI (High sea) doxnnag
A 1o o YA v ] v Y A | du a a 1% 2 .
anmeinienliidulavi liiedinanidesdniisuriisgilaneaily 1W1vese The
Exchange’ SsBurflassiamainiagndnegidliteusengmineg agrslsinnu magomsnn
& 1 = ° a a Y a < v o a =i
Wi enatufiiwngunalunisiiansanas Imawwmm Marshall LUURLIEUAINNNINYIN
lasunisasudlaeionduiainaannnzin

“Lyngu19veIsgluduunuessiesludanvaziinY 190 UK kazaIe gl
Togn U 19981 s INGUAZIAY I g lud UL YEIS TR I9zdal AT UR LB
o ,,56
035"

Fmnwdtedugaisuduresmufuiuressguuuinun uonani Tudssinad
Tdszuunguuneanednualdnys (Cvil law) Afluwavnamsidaduadluiesnuduiuuessy

> Hazel Fox, In Defense of State Immunity: Why the UN Convention on State Immunity Is
Important, International and Comparative Law Quarterly, (2006), p.403

% Danhai Qi, State Immunity, China and Its Shifting Position, Chinese Journal of
International Law (Oxford : Oxford University Press, 2008). p.309

“[the] jurisdiction of the nation within its own territory is necessarily exclusive and
absolute ...” and “[all] exceptions, therefore, to the full and complete power of a nation within

its own territories, must be traced up to the consent of the nation itself”
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TWluwwmafeafufudsemafildszuunguangliiduaisdnualdnes (Common law) f
UsingluafmausemeanSaaa Tl A 1849 The Cour de Cassation léidadunfifivn
dSneadutiossguaaunnnsdfisgueadudstesearilifunewinvosay maluafidl
Ufiasiazuenszninanisnssiilduliledssloviansisay (Public act) funisnszyini
Guluiteustloninianisi (Private act) uazldlimguady

“lumnanihunis FnsvessguiaunassguiaiivedadedoRnmeuineInn 150 s
o Ogj = o a o/ Ogj 2/ o/ d’ 1 2 o o/ 1 2/, 57
vousguuesliogluannvesulagvesspiuua ssuradulionlieivdmaile”

sounlutammsswi 19 meldngumneseninsUszma anuduiuluuiiauiagnld
ogsunsvansuaznlUlulsaz sy ansvenandnsiesidaiusnglifuieaduanuduiy
Yo3gUUUAATIRtuSNBLIREITU WU AR The Cristina Tud A.A. 1938 fAininw Lord
Wright firnuiiulumifinnnundy “aginasiluBesmiuduiuvesigorananlaiinunanvdn
par in parem non habet imperium wazlaifidglaaydrsunsnamioszduld” vieadlu
A18g9%a (Chile Supreme Court) 58U “Bvdtuiiuguetremilivesisie Avsluaumi
Feufu . Sneatuivsvenisgesulngasdosldnnagnieldionsiuiavesealusy
MaUszma”” anudufuuudiauagnldinegieelies insgndninasilunisutasening
Aanssuvnsesulag (Sovereign act) funsnsevidildlefanssunisedulaeg (Non-sovereign
act) fvldfiannudaian mseduiluedndy Aanssumemndedidudossniienauas
anunsoavinle daty Sg3adugifanssumanndudidudiumn”

ofls mrudufuLuuinIn Taendnnisudililddidnvasiinunasadeiifen
ANUANTURUURnIREInsannegnelidaaniuussenisld wu winsganasewadu
fhedufilestomanelusglaisuils ndnfe splutheduduaiios nsdiiuiazioisy
iadszmalduanaamniaglailinuduiuresss Lﬁaﬁ%’gﬁf’uﬁ]z”LéTLs’u"]z;jﬂﬁﬂmimfmaLaa
uena i FgLeafidianunsafiazanzanuduiuld (Waiver of immunity) lai1azidunisany
HIUAUANAY (Agreements) 3anslimINBUsoN (Consent) aeadnuds Wudu

" Ibid, p.311
“... In fact, each government’s right to decide disputes arising from its own acts is
inherent in its sovereign authority. Another government may not take it on itself to do so ...”
* Rosanne Van Alebeek, The Immunity of States and their Officials in International
Criminal Law and Intermational Human Rights Law, First Edition, (New York : Oxford University
Press, 2008), p.50
> Xiaodong Yang, State Immunity in International Law, First Edition, (New York :

Cambridge University Press, 2012), p.8
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2) ANUANAULUUTIIA (Restrictive immunity)

Jumsenilazuenldutusuimduiuuuuiinuanieldnguuneseninassine
finsldfusgrunimaeinsasuwlaniunguienuduiuwuudiaidlela losann
fimuinsvosaudufuinduegiadiquazdniuiegiaeniuiu nseiu Tudianiends
asnslanadedl 2 iéfLﬁumiL‘U?{auLLUaaﬁﬁwﬁmLﬁmﬁuéoﬂizw3aqmsmwizmﬁaw%’gmﬁm
dvaamuneiitedn ‘Tate Letter 1ud a.a. 1952 Wuiadounisliduuziiilugadsdneg
WefazudslimsuianizeinifinnuuszasdiazivasuulsvelvaluFesnnuduiu
[domwes ‘Tate Letter dumilsssydn “nsensnmainsUssmaFusiduulouismy
nufenuduiuluudiia nanfe arlimnuduiuainnsnsgiesizesulneuasidmiig
yos¥ilunanszviwesglaeui (acta jure imperi) uiazufiasnistiauduiulunsdi
Hunisnseindennded (acta jure gestinis) Fo19asvinlasduansunseussenald
avnTiFesuenszrINInsEYivesdglaswitunisnseimemdedduidonnainizusas
Spleuduiusmadnunsindeduneinndy dvinfensdfninlagseviigiuonsy

v
= v &

YU FpNausadANANiUTLIN FagdwaliiingUassalun1saniuian1smeanisa

[ = [ £4 a n:l' Y v [ a o o 1
Mevaanny a.a. 1952 1uduniuIAnsoIruAuiuLuUAaasudnwI Lyl
Dunfouunniu wazsgenegiuiiui anusuiuwuunavinesssyiliiinguassaluizeanis
AVETENIN9SY AaneluAeUsEmAR NS NEBN S ULLIANAINANAULUUTIAIRLINBITY LU
L ] = aa o 1 « o ' o [J ¥ v
masgessuunwesuil lul a.a. 1963 Aadud “Audasasialanasen 1 {Wuduun anuay
furesiggniilididnvasdinuintu Useifmanseuduiuvesignateidulsy fhaans
wisn1sAusuiutesniiukasvaulnnisidauduiy”  wselul .. 1973 A1aansy
[ aa o a . X . P [ a o w o 1 Aaa o = awv
210413N353UR8AA The Philippine Admiral @908LUUAAF1AYAIDENNVIIUIRYDITIAIUINT
AnuANfUlianyaEIiaunTL Maseyd “lifesasdoinednluiiassezina 20 Ukiuin
nouauduiuwuuIiadsngunduas .. wazliieslinsguintunegueniasednsani
CY Y1 v = A ¥ U < Uy IS a
annsadulaindsdatennuduiuuuuiinuined” wazlud A 1983 Af Congreso del
Partido A1aans19@10413Ns AbiAUTARElunanALANAUYRISTRULIARNINETY Loy
Lord Wilberforce Timanaiiingi

“TogniunSedodinduiieatessunniuduiuvessgiioglunannisarusuiuyes
55 139077 nguausuuLuYTISe nguidiAndusnanauaiaslevesssiazid
msdruitaanyy Samguiivildifundn 2 Usens Usenisusn Tearudnduluvsslon
uisngisTsudmsuiiuanauginsausy tiebisgeugmbitiuansumardaisasn

“ Ibid, p.12
o John M. Niehuss, International Law : Sovereign Immunity : The First Decade of Tate
Letter Policy, The Michigan Law Review ,Vol. 60, No. 8 (Jun., 1962), p.1142
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Uymvuilessiamals Usenisiiaes ialisgnevilymidunnainnisyimnisanuiiaenay
Ingmsmautymidinanivessy lulavunedenisanaiudniasvessy nTeilun 15unsnues
o aQ o U I} 62

g1u1va5Ulngvaessunaenlan”

MnnsHRLILLAEsanNduiulutaanssed 20 Wuduu S59mauann
pousunguinudufuLuUsIAaIn Ty wiuuftRvesudassasdanuunnesiy
sonluluilomanszunsuszmsinnu Ineamansngmnesswiaussmaatuusniidun ey
Aeafumiuduiuyesdy Ae sudyaglsuindenuduiuyesds . 1972 (European
Convention on State Immunity: ECSI) usteydaaiifvouialduduszinalugfiniaglsd
Wity uarluiligiuAiifies 8 YsewaniduiifuniAveseudygyratul edlsinnu Ty
vane3sfin1seenngmineifeafiuanuduiuresislaslfidunguineniely wu Uszne
anigewsniil Foreign Sovereign Immunities Act (FSIA) v3aluansivennndnsi State
Immunity Act of 1978 TagshsassatiuifinsimuauuAnd esmuduiusuuiiaadiuly
ngsnenely fedaduuduuuldfunanequssmeluniseennguuneaisluiieldifudes
ANUANTUYRISY 079 Useimeuauial, §AlUS, eoawsidy, wansnild, Uifanu uas
LAY

sownilundazyszmaliuuiujoaluiiesnnuduiuresisunndsiusenly
psfnsanUszrnmnissinvneudyaidhsnnuduiuresssuaenindauainiunsuna sy
(United Nations Convention on Jurisdictional Immunities of States and Their Property:
UNCIS) aqﬁigigwﬁ%’mﬁﬁ(umﬁaua 32/151 aiyyivejusanyss Al Tud 19 Sunay
A.A. 1977 SgausrasditoTaunungunasinsifegludosnnuduiuresfgnilussdussy
WAL IENINUTLINA aqﬁmmwaﬁuﬁlé’ﬁmﬁmﬁﬂmaEJ'Nmmuf\]uhmﬁﬂizﬁqmaﬁww
anussanminsed 65 Laflud A58/38  Tufudl 2 Sureu A, 2004 Sueydynn
anlsz IR IITEAINANTUYRITTHAENSNIAUYRISFINUASIUIAMIA A 2004 wazluy
aué’zy,zgmﬁ’uﬁﬁaiﬂﬁiwLmLLmﬂﬁﬁ’a%ﬁgmq6] ladnazifunguuienislu wied

° Danhai Qi, State Immunity, China and Its Shifting Position, Chinese Journal of
International Law (Oxford : Oxford University Press, 2008). p.312

“The relevant exception, or limitation, which has been engrafted on the principle of
immunity of States, under the so-called restrictive theory, arises from the willingness of States to
enter into commercial, or other private law, transaction with individuals. It appears to have two
main foundations: (a) it is necessary in the interests of justice to individuals having transactions
with States to allow them to bring such transactions before the courts; (b) to require a State to
answer a claim based on such transactions does not involve a challenge or inquiry into any act of
sovereignty or governmental act of that State. It is, in accepted phrases, neither a threat to the

dignity of the State nor any interference with its sovereign functions.”
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o

finnwreenundunginadiauduiuessasieundnng uueasaussindlsz ning
Uszinelanseunguitgalutagiu

2.3.2 ANUANANINUATIUIIAIAAUANUANTUIINNTTUIAUAR

nsanulutidedandunisinwiain UNas Wundn iesnndsiilénalilu
pouTheesidereunth nelingrunessninasamaiinguunedifidomaseunquluies
ANUANAUTENINUTEIWALES 2 20U Aa 1. European Convention on State Immunity
kae 2. United Nations Convention on Jurisdictional Immunities of States and Their
Property ognslsfinu eudyamatui 1 I%LLﬁiJizmﬂuQﬁmﬂquﬂwi’nf?u R ENNVGE!
Lﬁmayﬁfyﬁywaﬁ’uﬁ 2 fdunissunannnisiansanasansseninasemanatsatui
Aedestunnuduiuresiadndedu® suilufuuufifvesiganeg lidesidunguane
nulu wsemAnINEIvesmaniylu daiﬁﬁmaqé’zyzy}waﬁ’uﬁ%um

2.3.2.1 MsiTUANBLN1INEIYasigasUsEna

<

wanauAuiuressganiiuluefnffidnvauz dunnuduiusuuinneie

o w

(Absolute  immunity) AldWauTulnefinnuduiukuudiia (Restictive  immunity)
dandfnduulfmaneluldfinnsan el nisasfinnsanitdgarannsadsanuduiuld
ydolitu ngrneaidaUssndszninessmatinund anuduiusuuiauaazdslda
sowlonisnssvhilintudunisnszyiessslneutt (acta jure imperi) iteensdiifies Semn
mansgyiiintuduniansesimienndvg (acta jure gestionis) $gigoulsiaunsofiazdng
AmwAufuiieliuanmsduailumanieluls

WiennsananundiyelAves UNCIS dalasausintemuiufinivesiyane

o

wlddundnlunissseydyayrmaduileznui sudgygivlaiinuaussnnnisnsgyim

L7 Ag>]

[y

W1elwe (acta jure gestionis) 1L3V9AY 8 nsdlmaiu Ineuntydans 8 Talueydyyiail
Junsimuadosniiuin nsnsyihwessglatenisgiuldannsadeanufuiuainis

<9

81u1ald (Immunity from jurisdiction) na3#e

* e Brussels Convention on State Owned or Operated Ships 1926 and 1934,
Hague Convention for Protection of Cultural Property in the event of Armed Conflict 1954,
Geneva Convention on the High Seas 1958, Vienna Convention on Diplomatic Relations 1961,
Vienna Convention on Consular Relations 1963, UNESCO Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property 1970,

European Convention on State Immunity 1972 Hudu
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A av

1. nsdifisgeinvihgsnssumanndlnd (Commercial transactions) fuyana
wsednyanaseUseine

2. nsdifieadostudyadausas (Employment contracts)

3. nsdinmsazidanelufuiauuesdsiiinisiansaned (Teritorial tort)

4. nydinsiansanduiieadunisaseunsesmielinindauiliana
waeuiils (Immovable property) ﬁéfaagﬁlﬁgﬁﬁmiﬁmimﬂﬁ

5. nsalnsaziladnsluninddunistyan (Intellectual property rights)

6. nsdinsgladnnddninluitniessdnssadule (Collective body)

7. nsdimsiansSeiujiinisinessviespludvesiduiunisiaed
IMQUIEEIANaNaIYY

8. nydlimnunnaslveygilanainissziudefinmlulgmsuiieady

FINTTUNWNIYE

d1miuia 8 n3dIduAIUNYIBIUTDIAULNTTUITNITNYUUIETENIN
Useinel (Interational Law Commission: ILC) #1agsyyin AanssulatieininuAuiueeasy
Lihandedauly Inensuendssianiimsnsgihmsenanssulavessgaiunsadnsanuduiula
Wi ILC  LAf915103AUIENaUNANE 99819 19U dNINYARAABIaNYMLY8I5T (Dual
personality of State) AMUEINT0ABIANWALVBITT (Dual capacity of State) N3N
Y933glneu (acta jure imperil) LazN15N58YNVBITTIINIAYE (acta jure gestionis) Bl

a Y v v o v 1o Y A = Y A |

AnufeIdesiuanvagensnseinvessgIndulunisnisavseldidulunisnisavsely
aghalsinnu ILC ddulafiazaniiunissundaygflaenisfiansanaingiuvewwujifives
o & o 64 = o % & v =Y Ny o
Sglunan” Feilvldesnuludesntiuiiadu 8 nstlmenu

1) nIUNSLUIMIZINTINN1IWIAYE (Commercial  transactions) Ay
yaAadsUsEmAviTeliiyaaa

Taunil 10 Y89 UNCIS 58y

“winiginsiulugsnssunmalvdivyanavsedigunnanuseineg lng
01NNl Tung g senIreUssmausinAf yana uazlunsalittiymini iy
TnudsiAeadoetugsassumemdvdanegneldindiuamavesdnsguils seliamnsn
§rummAuiuImIne I lun s UL sATITRAA U g s TNl

Issanialulesulany

(a) lunsalithugsnssuseninesy v

* Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, Part 3, para.3
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(b) wmg'ﬁzyzyﬂugin551/W7a?°szj’1fu2é’mnam”mﬁuafmﬁu

Welafmuisyiamiansoosnnnedulaldgnindilngsguardaznia
ngmaneithidaszuasannsaite

(a) Wessaeniagniled uay

I
LR N

(6) 185y 1Thuidrve9 wiensouases wazd1miignsndauiieidosly
NTLUIINITISUNGINUGINTIUN NN VTS I 1mNanToesnn e dudulaTITIu A7
AuiuYesTgINEmeenlngUlnalaesgisyiamnauasesnn 1z ouiin153nn ey lign

= 65
nIgnunseiveal”

A1 ‘§INTTUMINIAIYE” (Commercial transaction) lasin1slviaiumang
Hludief 2 vea UNCIS Fsdfpsguisznauiuted 10 lay ILC IdeSuneiianiudin ‘gsnssy’
(Transaction) 3dusfifianumunenitanindnin ‘Fyen’ (Contract) FasauludaRanssud
lalafidnwaugiJudyaaie (Non-contractual activities) L N15L9591919§509 (Business
negotiations) Asluanuduaieudadin ‘ganssy’ Tarwendwinlunisuvaidunim
119n158u ILC Fufiudrenadmuwandslunislddfifanununaguieaiulussuy
nguaneduvetusazUssina” agalsinm Tuted 2 lolianumuieves ‘ganssunig
widlvd” Tieau 3 nadiseiu nanfie

© United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 10
“1. If a State engages in a commercial transaction with a foreign natural or juridical
person and, by virtue of the applicable rules of private international law, differences relating to
the commercial transaction fall within the jurisdiction of a court of another State, the State
cannot invoke immunity from that jurisdiction in a proceeding arising out of that commercial
transaction.
2. Paragraph 1 does not apply:
(@) in the case of a commercial transaction between States; or
(b) if the parties to the commercial transaction have expressly agreed otherwise.
3. Where a State enterprise or other entity established by a State which has an
independent legal personality and is capable of:
(a) suing or being sued; and
(b) acquiring, owning or possessing and disposing of property, including property
which that State has authorized it to operate or manage, is involved in a proceeding which
relates to a commercial transaction in which that entity is engaged, the immunity from
jurisdiction enjoyed by that State shall not be affected.”
* Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, article 2, para.20
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“(c) gINTIUN NNV
(i) dygrmrwidvd wiegsnssulnga1msunIsvIgdunImions
liusnis
(i) dyarlagdmsunsgdu niegsnssudulaidsnvasiieidy
1565y Fasauludetusnsdlafnulunisass funSeussdududoanannisdunse
gsnssUIuTI

=

(ii)) dyeymiegsnssudulaidanwaly nianglved N19eaaIMNTsY

9
1

N = ~ l =~ o v 67
nIsuaniag WIOAINNETVEIYIEY Léﬁ?Zl/??l/ﬁﬂﬁiyiy'?f?75@7\7\771?[/@\77.!@@5”

dmsu ‘dygymenidied wieginssulaadinsunisvieduninienis
T3ne tunseuaaulunnyssamvesgsnssumendudviodaygmandudfifedostu
msvedudmsenisiiuins SLUﬂaﬁﬁﬂ?’liJf%{’]ﬁ\‘l’j']ﬁﬁﬂ35&W7&W?ﬂ%éﬁ%@ﬁ@@?ﬂﬂﬂwWﬂj“lj&j
fiauieadeatunisueauuienisivusnisvielidy wu undad@neatunisesn
Tuougalsivudeds viedygnisatuayuiufiendoudetudiue Tezvosuynd ns
Fedeiudunielituonntuegiumanisluiifiunsuna efinnsanandnwagaiudu
enanwal (Individuation) maaqsnsimguqég

el ‘dyayrlagdmSunisies vioganssudulaifanvaziAeadunisiiu G
suiludstusnsdlafinalunissussfuniouss fusuidesunannisiBuvieganssuudn
tu ILC Ienshegraonly Wy ns1g8a (Loan) nisliauide (Credit) N39N15219UTE AU
N9WlYd (Bond) maaiummmqu (Money market) 4898n3guils Immlﬂiﬁumvlmiﬂm
ﬂaiuﬂauLauiuuﬂmmaaﬁLaqmmu usiluusessssfdadosliinisuseiu (Guarantee) wioidu

o United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 2
“(c) “commercial transaction” means:
(i) any commercial contract or transaction for the sale of goods or supply of
services;
(ii) any contract for a loan or other transaction of a financial nature, including
any obligation of guarantee or of indemnity in respect of any such loan or transaction;
(iii) any other contract or transaction of a commercial, industrial, trading or
professional nature, but not including a contract of employment of persons.”
* Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 2, para.21
* Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.540
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[y Y

AAUsEU (Surety) Iniuusdnnilausenlaifidynmnelfusgiuglunisvevieniesiu

A ¢ & v 10
N19NUBE LUUNY

luANMUnIIgEgAnevedA1dn ‘gINTTUNIIMIEYY’  na1dfe ‘dygnse
sanssudulafifidnuazyemndud nsguanmnssy nsuanilasu viderundeawgy wilsl
sufedgarnmsdisnureyees’ ILC Hanuliaumneidesevaauianssuvesisly
vaulaEewgiiflarunainuatsuanssiusenly TnsamzegneBdudunisndndusi
(Manufacturing) wazidululainlsaulufsnisasmuuessgaie (Investment) ludiuaes
Fynsirssuiy ILC Ieuenoenundusndounnils st']ﬂ%’ﬂgLﬂmsﬁﬁLLmsﬁmﬁu Feay
Usngeglutedl 11 ves UNCIS

oglsfinu Tefl 10 Seldmuadesniiuliluissaiiaes Adadlianiunts
anunsadnsmuduiulalunsdli

1. fsiidmhgsnssumendiedfusgiinnsfiansanafiannnsignssuma
WdlydaanalasnmlunisanainisyAveninmiues Inge1aldnisia 91 (Negotiation)
nsadaslavesiassihelunsseeuglanainistumnsziutefinm vievumedulanui
Syisansnnasiu Salneiluudamsiidumednuaisnes - uas

2. §3N3915EWI1935 9 ILC 1FlAeBU1edn iWudeifiaaTeiinsruiufin
Uszinamasimun (Developing countries) ﬂﬂﬁﬂéfﬁgﬁgﬁ@ﬁgﬂ%ﬁlma (Trading contract) iU
$5ouq luvasiiussimadsauion (Socialist states) shyhnsiunefuislalsuAiossemne
ﬁﬂﬂmmgmwmaﬂ’ﬁmﬁﬁu widssulufsUssmaiidsinuiuas Useimagrannnsy
yunlvg SRduTusUssamisansldsunuduiu wagsulufsganssulainid (Tripatite
transactions) Buqliigafun1susSnIsTanisiasenIstIemded ue1ns (Food  aid
programmes) e?fﬂmaﬁalﬂLLé’aLaﬁmmmimmi‘fgﬂﬁﬂﬂLﬁamim'}mmammﬂ n30an
ANTULTITBImNenesIn UL A Sgaunsaldtuanudismieniansiusiuigau
vEomsTiniessy Tnunsteduianysemadseenommsiimdsiaun lid1aglaenienss
VIONIUBIANITIENINUTEINA Yavtheauilyn1siitAyyesanussnd@ g3nssuuseny
sl fifivsusitomieUssrnsfioamanudiomde widiiemivatuayunisdieanyos
Uszimaiidsiamn unuigauayunisiunatn (Dumping) wionisudsdusgaslaify
5954 (Unfair competition) TunsfsznineUsene

" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 2, para.22

" Ibid, para.23

2 Ibid, article 10, para.8

73 Ibid, para.7
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nsdifivesiziania (State enterprise) ieasannzdulaiidnislnesuasiianinyananu
mungrneidudaszanigdwiigsnssumendedlilunssad 3 Tag ILC aBunein Tuszuy
AswgRavesunesg ganssumemdndmuded 2 () Mlvudingduiunslaeiziamia
vioesannzdulaiifadolnesguazianmyanamunguanedudassainds Tasfinisds
mmﬁmﬁ]Lmﬂsmﬁ’uaaﬂlﬂsﬁuagjﬁ’mzwﬂQ‘VimasuaaLwiaz%’g Tuvisssuunguansetaing
laanguune (Law) w3onses1imun (Decree) va3sguna wazluussuungumanganatiule
iinmsdafatunudmnigiuldtetuisdimnn egislsfinu SiamAaviessannizdu
Tawmdriisidugsnssumemndadiasiivesesdnsiosusnaanainisfianis (Parent state)
waglailddniunisluniuvesisieduifoatu fadu lunsdiifdywiiatuainnis
ganssumandind SglamRarioasannedulawmaiongnilesdemanesdniguileld uay
p1afesfuiindenalaqfauiignsdldnaimiun nsdiduind anuduiuvossgiidnde
SiamAwdonsnnngdulaagllildsunanseny esnndglildfugdyanlugsnasudu™

aila mﬂ%wﬁ’cy@fammwﬂamﬁmagjnwaié’fﬁauhwﬂsznws Na1AD
nszurumsRsanfiAetudoniedostugsnssumemndedinaluiaaduiusiog
$siamiavieesnn1izdula LLazé’gﬁamﬁw%aqﬂmwSuimﬁ?uﬁmﬁﬁquﬂﬂamu
nguunedudaszainsy anmyaraniunguuneludaszainigsuludsanuaiusalunis
HosSowmsegnilonduad uaslauauisalunislasu Wuidives AseuATaLazINLY
ningau Fesulufmindaunizlalismnaigiamfaviossanngduladuiunivie
Jans

2) nsnﬁﬁﬁm%’aaﬁ’uﬁ'zy}wp%’wLL‘JNW (Employment contracts)

NNANNIUABULUADIMENMIANALAUYB IS TUUULFInU AN A AN Y
wuuiavildinisaianivindaya1ansa (Contract of employment) 81393gQniasaitv
Judyemunguunsiensy (Private law contract) Fadudfduiusseninaunedrsenu
(Private employers) flugndnsienau (Private employees) 1 ivindgyeysiariu egdlsianu
Tuauduass wnujifvesss ldinezsdunissungumnensedfininervesdia wansli
umnuseiinsysegeBslumsaiadosniuifsafunisinauanauduiuessy 3
UNCIS AlfAusuuunuffvesiginquudendu’ Unngegluded 11 seyin

" Ibid, para.9

" Ibid, para.10

6 Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.548
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“uuglaiinimmnantusegrduseninssiineites Synilaluaunzad
A AR YRININEIUIIemAYeedn SenTeileIualunsevaunse s ulnIIL
Bedostudygrireuseninssutaanty dmsvauiufiinieesldsunsuioalydy
sfhuionumvsoundnluduunuyesssidiune g
Issanilalanhuasulen
() gnilasumsinbiuguamhilasianizieraslunislesiwisvessy
(b) gniruiiu
() 18mhiinrsmsyamnilaseylilueydyynuisuuiiineg
AT NNITYS A.A. 1961
(i) s rmiiinreneganuilaseylueydyyuieuuirse
AIAUNUSN1N9GA A.A. 1963
(i) a1118nveudrmiiinen1syslun15A90719599909A01555 1379
Useinam3enisiviiay wiolasunisdnidudunuveesglunmsuseusenindsama wie
(v) yamaladmuilasuaulnaniususumamsys
(©) UsswduwisndlunszuaunIsiersaniesdaasunIss19e n1sdedye)
N1597997U ¥30NI53UNAUT I NIUYEITRkINYY
(d) Ussiuuvisndlunssuaumsitrsaiesdosdunislasen n3enisaugn
mssrautaenvunwildsyyleeyssyvvessy winihssuia viessuuniimsnsensie
nssNUszmAYeasi InenssuaunisitorsamsuIrivesitunisunsnussayse oo
119m 1AV
(e) gndidnymidieavseiluvaisings vauntsitersanefiuldisudu
u uusigniveudinarausdpiasnanslusgiinmiosaned
() S35 1vuazgnivladnisanasiuiueerntiuarganvaldnysngld
foulslumsinrsanulovieaisisaslnglimavesseitionguinanie idessanmus
YoaUszisuLYiInFvaInIsT A

" United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 11

“1. Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to a contract of employment between the State and an individual for
work performed or to be performed, in whole or in part, in the territory of that other State.

2. Paragraph 1 does not apply if:

(a) the employee has been recruited to perform particular functions in the

exercise of governmental authority;

(b) the employee is:
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dmSuden 11 dasounqunsdivaluiiu ‘dygr91991w’ (Contract of
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employment) dsfieindudosniiuvesnisldammduiuresss lnsawnai ‘dyardiea’
QnuBneanan ‘ganssumiemded’ audldssyliluded 2 233a 1 (0 Adesnannsdisis
aosUszamiiidnuaeialuunnsetu’” ILC Seldesurednuarves ‘Fyandienw Bised
lelafnunsgesulpsansigdunifentos nanfe Sgffinauassgiifiansanad Jatanvunie
unnasssungeuiuetdusynevdrnyluguzadyyludyyrdnnu lnedawnvunse
yarasssummATtignihidliUsRnulussiifnsaed wandelefnuiddymietuain
Fourn (Terms) sieriouly (Conditions) ﬁﬂi’mga@ué’ﬁgﬁgﬁmm TUNLIUVBIAIUANTU
yosigazthundaduly”

W31 ILC zasuneanvazvasdyyinsnulinhuasaseunqulunaiensal
agalsfenu dait 11 el mvuensdifingunasiluiesnnufuiuressgdaunsateduldla
LUULAL NETIAD

(i) a diplomatic agent, as defined in the Vienna Convention on
Diplomatic Relations of 1961;

(ii) a consular officer, as defined in the Vienna Convention on Consular
Relations of 1963;

(i) a member of the diplomatic staff of a permanent mission to an
international organization or of a special mission, or is recruited to represent a State at an
international conference; or

(iv) any other person enjoying diplomatic immunity;

(c) the subject-matter of the proceeding is the recruitment, renewal of
employment or reinstatement of an individual;

(d) the subject-matter of the proceeding is the dismissal or termination of
employment of an individual and, as determined by the head of State, the head of Government
or the Minister for Foreign Affairs of the employer State, such a proceeding would interfere with
the security interests of that State;

(e) the employee is a national of the employer State at the time when the
proceeding is instituted, unless this person has the permanent residence in the State of the
forum; or

(f) the employer State and the employee have otherwise agreed in writing,
subject to any considerations of public policy conferring on the courts of the State of the forum
exclusive jurisdiction by reason of the subject-matter of the proceeding.”

" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 11, para.l
" Ibid, para.2
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1) nsdlmudeit 11 155aa03 (a) ‘gninsldsunsdreliufUaniilag
anzlzaslunslddnavessy’ Wesnnidudumiafitniilnddadunisldsnnaves
$guna feghatu gninsiiiulavidnisdiush (Private secretary) taflousiia (Code clerk)
a1 (Interpreter) fAuva (Translator) wagyanaduildsuanulinedaliugsaniiii
Aertestumnusiunmesisvidonausslovivesdy

2) UNCIS I#3utendiedi 11 259a04 (b) iisidudnunilefiaslvdosniiuain
auduiuvesislunsdidygreaudunsdiies Wesngndnemm (b) anegnielitady
YouLATiwIesmNALTUUEIANTY NAIAe ANuANRUNIeYA (Diplomatic immunity)”
uenaniiludiofl 3 253ausn (2) 09 UNCIS S3ldazylid

“oydyqr9atvillibunisidoudedeansimuarnamduiuiildaulan
Inesgmelingmnessninsymasuheasunmsufimiives

(@) 015A9N9NITYA AINUINIGA NI5ATIAY NI5AYIBIANITTENTI
UsEnNA 930 UIUYOIILIB1UYEI09AN I T NINYSENAYSINI5USE s M1 sEina”

3) NSETAN UTTLAULAARLUNTZUIUNITRIITUAEITEIAUNITINY
NITADEYYINITINGIU NTONITTUNGULTIVINIIUTOIUAANTU MIuTel 11 155AdD9 (0)
\evnanseilgnesnuuuiienasdudunisatuayuuuiuifvessglungunusisesainuny
Auann1slegunanasfiila (Discretionary power) lun15usiess (Appointment) n3oly

1 gj . o 1 < 1 al [} A 1
Wsi9R9 (Non-appointment) Jatansulusuwnuslaginiy wwwherdunsalndunislasen
(Dismissal) n3aUanaaniand1LnUe (Removal) gni19vee5s Falagiluualinasiin
wiinnIsasUanIsasmdamiaasmsensaeuaudu ludiunilsvaaundiunaniaide
(Disciplinary jurisdiction) fignl4lae$yane lnetienilu (o) Uddlddeduiunsaingndng
UszanAnazaadyy19719 wievonaultinaulnduasainnisenidnnisaneegngliuingau

1 < ¢ A dt' S % = A !
ag13lsfionu ngunadivarilidilunisidendadenisilasioasenddameainnislasen

% Ibid, para.9

* Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.554-555

% United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 3(a)

“1. The present Convention is without prejudice to the privileges and immunities
enjoyed by a State under international law in relation to the exercise of the functions of:

(a) its diplomatic missions, consular posts, special missions, missions to

international organizations or delegations to organs of international organizations or to

international conferences.”
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LamANEEMENAnaINN13AN Nsaadyyn Nssuvinaulnivestiawnuy

a) lunsdimuded 11 253aae9 (d) “Ussiiuwisailunszuiunsiansan
Aeadestunslasen wiensauaanisisnuiliansumuiildssylneyszavosdy st
um M3BIFUUATIINTNTENTNNTHUTENAVEISTTHI Im&mi LUIUNITNA TUNYUT
fusndunmsunsnusssadsslovdmsauiuasesigiing Womdsndnundrafudianun
iiesnwmaustlovtimaninusiuag (Security interest) YBITFHI Fadudammeaniy
fumsow1@ (National security) LLazmmﬁummaqmiﬁwwmﬁgm (Security  of
diplomatic  missions) ka1 NLINIaNIga (Consular  posts) weil aeldded 41 ves
AU NITUUIIIIEAIUFURUTNINITYA A.A.1961 wazdad 55 YRIBUAYY1INNIY
Awdusensga A, 1963 yarafildinisnanisludeundenanimiffazdeansn
npvsnowardetady dasmilufanguranoussan (Labour law) veasgiiuse Tuvasiieaiu
o7 38 uavdof 71 maqaué’ﬁgﬁmLﬁaumﬁgﬂaaqmmﬁﬁu iﬁﬁmuwﬁwﬁmm%’g@’%’udwsé’m
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MInNsYAvEofLYNaNIEaLT AT

o

5) dmiu (e) :nved 11 153A709 ‘gninelldnyuAneniuigedneluvney
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)=

nsruIunsiasanaftulasudiuIy uwiandnaudsnaniuazdaiawunnislusgninig
#saued’ ILC TrA1esuigdn AuAUATEIYeIsTNdn1THAsIARgNINinag L
wssuluUsemawini FazusznaulumenufvesssninisiiansanaiuasauyAound
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pildnuwegluszniinisiiansanad WeusiAannanueuleanedynaviegianun Sgnd
nsasaaffusImaIngInlunissnsdnsfesldnguuisussuaziundiunasnesgidng
A1aUseng wiinazdianuedlemaualaunngfuan uin1sdnsuLazanIun lunis

a wa Y o =3 85
UfuRneladyafin

6) nstgavhesuded 11 v5saaes () ‘Sgiduazgndndlainisanasiuiy
sghadumednualdnusmeldReululunsinsanuleuveasisaslaglimavessgnidian
dhuaemzidadeanugraveslszinuiiiaiveanisiiatsan’ wWunishiasamlunisvin

* Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 11, para.10

& Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.560

* Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, article 11, para.11
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Fyayn Fesildaniaidennguang (Choice of law) wazauduldldlunisdonmai
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A a 86
Jse Lﬁ‘ULLVNﬂ@sUENﬂigUQUﬂ’]'ﬁwf\ﬂﬁmq

3) nsdinsazfinnnelufuuauyasigisinsiansunad (Territorial tort)

undygfisesnsasianielufuuau (Terrtorial tort) efin1sthundyaAls
Tu UNCIS wudenfiu Tnendnnisialuldfinisynenuntayd@ves European Convention
on State Immunity (ECSI) s ndunuueagnslunissis egnelsinnu mmzﬁﬁmss’waqé’zgfw
atuil AngnssEnIIngrnesEiUsing Iefinsyanefufunuesigunanisg dslu
ﬁumzﬁ?uﬁmwizmﬁ'ﬁiﬁLﬁuéhaﬁumaﬁ’mzﬁﬁwé’ﬂmsﬁaqm':?azLﬁmmaﬁluammuvﬁﬂﬂaﬁu
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audyy siudmann1siivsingeglunguunenieluveslifvszmeasintu s
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87 2/ 5 v A o g o v (% dy
edlanumnzaninndt winsedu daldununnvaneusemanlvinsaduayundnnisi
Fadimstauatisveuwaininningy wu Reulvinvualignseiaziliadesusngdegly
vaugdlansgyiasidinlianvaedndniuly envdwmallianunsaddnseyiinundiuadla
mndunisnseyinfineliminauuinldunsedemediunsuway (Transborder injury or

=< ¥ v a8 ¥ 14 L% wva 1Y ! y88 4 { L% va
damage) 3eAsWidn 15Uyl tviiveulualunisldundayafininendil Menaaundayes
s:l' a a P Y v wa Y A & a &
Saamsaziianglufuuaulaiinisueusukazgndeyefalily UNCIS a7 12 Feilillamansy
el

“uuslainisanauthiessdussninesgiieates sgliannsadrinimudu
Aunningasiemavesdnsynileideuralunsyvaunisirsansuagaiunsvaly
ANFmeudUIUSMSUR NN IENTONITUINTURRYARS YTORIIUEENIENNITTYTY
nsweduimansasudedld lneiniuainnisnssyimieasfunisnssiilagnnaramandy
N3N 7110093y MNNIINT 7/171/7'5@075@::43117775%9,7/1mmmw?mmmuw\mmma
UnaILeIsEIuLL Uas Wmmm %wmsaa:;uun 19n352vUsINgeglunuunuluvalzingy
nssvimsensasiumnesviniusadu”

% Ibid, para.13

& Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.571

* Ibid

# United Nations Convention on Jurisdictional Immunities and Their Property 2004,
Article 12
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defansaunanAesuteved ILC Tuded 12 wuindedl 12 gnsrsuniieldiduy
Togniinvasmaninaiilulunsldanuduiuvressgmnnisnssiiintuegluveuiunies
a G~ U a 1 - . e A & [ =) 1%
azkdln (Tort) MI9ANUIUNANIGLNG (Civil liability) MUUNANIINNITATENINIDALLIUNT
nsgvidudinaliiinnisuinivseyaravionudemeuazaiugyidesensnddud
Y% 290
anunsndudesla

Tnonsdllathsiazanansovilissifasanadddosniummduiuyosisle
ILC 52y31 n3din1suinidusiesnievesyana (Physical injury to person) #3amuideig
Aonsngaufiannsadusesld (Damage to tangible property) fiilurauiannisidedin
(Death) n3an13gaide (Total loss) w3an1sunLiuLaniies (Lesser injury) gndndinlae
wdnn1segiiivaudnandssieruseAudeld (nsurable  risks) Tudruveuiwnvosn
Bomeiifsreydygramatazegaelddedi 12 § lnevdnqudaieafudostunisdedin
lnaguRme (Accidental death) 38n15UALIUABIINIEVBIYARE N3BAUEENHD
niwdaufiannsadudedls Inedmuafindiniasdeniendosiugifingmieasas (Traffic
accidents) 981U BUNWLEAZEUT (Moving vehicles) uawmasls (Motor cycles) sa4n3
(Locomotives) w3ai38131 (Speedboats) o19nanléintedl 12 aseunquatimaiiAsates
fun1svuuasduan (Transport of goods) wazN15vUaIELAEa1S (Passengers) laiinazilunis
yudsrunuy (Road) a0l (Rail) 81n1@ (AN nFen1aw1 (Water) finiu Faanunsuoi
ddnyueston 12 Aendninamdildlinuduiufifiossidanudululsiuienuss fuay
vaniaealiidneUsefulasenduanuduiuvessy sudadestulilliusdndsefunanidoaniny
SuResetlianvuiilésuauuindu”

%ULGUWU@&%ﬁ 12 1?14 ILC upaiun ﬂ’giwwaﬁ%mamqmmi@ﬂmww
379N18laeLanun (Intentional physical harm) 1wy N15lauA (Assault) kazn19911318319018
(Battery), AnsidumglnaUssasrazlidensnodu (Malicious damage to property), N3
2MawEs (Arson) 1i3en158ANT5a (Homicide) uanandl ILC Jadiuindedt 12 Ssailudenns

“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to pecuniary compensation for death or injury to the person, or
damage to or loss of tangible property, caused by an act or omission which is alleged to be
attributable to the State, if the act or omission occurred in whole or in part in the territory of that
other State and if the author of the act or omission was present in that territory at the time of
the act or omission.”

** Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 12, para.l

. Ibid, para.4



40
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Mnnsnszirasdanelufuuaudieizduuennieluannsinsaiadluduaia
undysiAded 12 seyin “duusldinisanaaiueeiduseninssiingados..” andselen
fananilisganansndeniazldisnmsdulanuildmnasiuanuisaidenuneiias sz fute
il 119Ut ImaNITaTIImMIIMIYn 13eRIUTBINIIN1SInTennad (Agreement)
Safuansavinld mnnsdinsgafmmlivszasdfiaziasan videlianunsomdegfsinunns
yhidennasszminsiule wdnnisluden 12 szdeniunldiduin ndande fsiignilesiazgn
nammrinsginsasdinnslufuuaudanisnssyindunnagnielddouluvesded 12 357
gnileafiliienaazenanuduiuiitelallvigndniiiunszuiunmsiiansanadld

pannugeganianazsendulumuiaulveten 12 As asrdsznaulu
1599AULR N TEINNNLIRE1UNe (Jurisdictional connection) @4 ILC teaSunetdaulaly 2
Usenismenu Tawn

1) n3diusn ILC Ieesurgindeulvfisuludmiunsldtesniiunudon 12
Ao MInseyimviensaztiunsnsgyhiliduameideTin msuiadu viemnaudemedes
Aadusianun (Whole) n3ounsdau (Part) nolufuuauvesiguosaadiiinisfinnsunad
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2) ﬂﬁﬂﬁaaqﬁﬁﬂszﬁwazLﬁw%aazL"iumsmzﬁﬂfu%é’fawi’mgagiu
unauiinnsnsyivSensazifumsnszyiiuistu fitearlidaudenlodumefuuay
(Territorial connection) s¥wissgAfimsinnsanadfugiinszsiazifin wietlaianuudilavi
TAnmudemetunelufuuauvessgidnsinsanad  dwiunsdiiaes ILC filafiag
sraffomludiuilidlufifiefiezdseruindod 12 faglithunldfunsd nsvimduiid
SNWULTIUNTULAY (Transboundary injuries), N1saglliadnunaLAY (Trans-frontier torts)
wsoANLdE e UIALAY (Trans-frontier damage) @a9819%U N1sdsoanINgTELdn

” Ibid, para.4
” Ibid, para.6
’ Ibid, para.6
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(Export of explosives) saufiananldlyl (Fireworks) n303mgdunsie (Dangerous
substances) fianusassidanzaiinbiiinanudeeninaziae lieilald wislaegURmed

95
M

Wil ILC SroSuneiiisiingaedn nsdin1sdeiy (Shooting) Srumsuuay wie
msfiaseida (Shelling) Sramsuuaulunmzdatunieys (Armed conflict) Sadndunsdid
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ﬂaqmamﬁﬁmu@l’ﬂu 1971 Hague Convention on the Recognition and Enforcement

of Foreign Judgments in Civil and Commercial matters |

dmsusegunsvasmaniglufitiniglided 12 vos UNCIS Wundninausilu
nsitede e udufuunsgddlaunngdaluilagtu awmunaneudyarmeduiliisgnia
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fvuslinsnszvhiideldiAinanuidsmedonistulufuuauresssiidnisinisanad e
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nsverning lnswmietuluideusidnsuszing aaldidedednlifiansiunalunis
firsanei msewnsendaduldlfietulufuuauessgiidnsinnsaned fofu Suasded
ANLANALINNTEUINNNTRITANARAIL State Immunity Act 1978 wazusiitlunnends
ARtz iUl URamadvBuyuesuuisannnglsy enasildondilosnes AlAdsani 1agl
WRALTULRAEIULaE I AT eI lAs UAUANAURINNY LY

” Ibid, para.?

” Ibid, para.7

o Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.573-574

” bid, p.574



a2

TngaguiteulvadyluFosmnuidenlowaandiunail 2 Usznsie 1. ng
nsgviteasiunsnsyrhazdeaistulufuunuvessgiifineiiarsaned 2. ffinsgiiasida
yioaziiunisnsssiniuazdosusingeglufuuauiinsnssvhuienisazifunisnsevin du
Aty

‘Wmﬂsﬂiﬁ%’ﬁmmmﬂmﬁlé”hmiauLﬁm‘ﬁ'LﬁmﬁuLﬁuiﬂmwuLﬁaulm 2 Usenns
Algnanuludeneuntii iwmmﬂumLa&Jﬂawimmmaasﬂmﬂmmumaai%{umLwa
UgLaﬁﬂiumumiwmimmlw Wil ilelanduas £31088L01gNILUIUNITNINTUAR Aol
mmﬁuuﬂaﬂgm’mawivmﬁimmvmuﬂﬁmﬂwaﬂmm%mmauﬂm Fedsmsauludansdiiland

LLﬁ%ﬁﬂLﬁﬁ’ﬂ%@]@ﬂ%ﬂﬁ']ﬁimwaiﬁﬂiuzQWW’]F}U’]MW]’JU?\]QEJGLWUE]WW’WWILﬂ(ﬂ“Uu

dmiunsdingminefagiuntsduldlunsfiansanad ILC oFurgliin
{dHomnmanssiwiensaziunisnssvhiinelfiAnanudemaiiatulufuunuresssiia
miwmimﬂﬂ ﬂg]wmamvmmmﬂulﬁuwmL'vamwvmaaLUuﬂawmmaaiwmiavLmuu
{Andu (lex loci delicti commissi) wnfiansanandresuisdanunsadiulddaauingg
azfinfintuiifuuauvesssln fedeningmnevessgiunntesuld ludiuvesmaiiorldly
mMsszdudeinm ILC o5uneliin maflagmniigndviunisiiansaned fe malufuuaui
nsazdlafintu 1ng ILC Wiudmamsssme (Foreign court) lallnangauunn1siansuIad
(forum non conveniens)” ety WuiReafunsdinguuneiivgdoninndeduldlunis
A5 manvgdosinnsanainisazidinnglufuuaunuded 12 Ao malufuuauiinig
avifininty

nsazilinfiegnelddosniiunuded 12 vea UNCIS d1inegifiosudnis
nszimsenisaziumsnsyshiduauelhiAnaudemesesianiensedenindaud
annsndudedduiniu’® nsdiflgmitinisasdaniuded 12 909 UNCS aseuaquianita
domefidunaunanmsmavidedsuasiulaindutesniiunuduiuressgniols ILC 1
osuneiensdliih Tof 12 liaseueauinsditlifanudememsameniatu Bsluniniy
audsmenedeidss (Reputation) 3on15uiiuyszam (Defamation) ludadndunis
VIR AUADSI1INY ﬁu’aé’ahjLﬂumiu,mﬂLLﬁziwia%w%Tué’fgcyﬂ (Contract rights) w3e@n3lagn
Ay slUBaENSaesugRauasdamy (Economic and social rights) #3addnainAL

” Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 12, para.3

100 Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.577



43

Fevedensndauiidudesld (Tangible property) nsagillaruAmNAvsoN1slEuIaly
pnagmelivdninasivesdodt 12 4

ofls mesugludedl 12 finsndnludsnmsnseivdeasiiunisnsgsilag
anun giRmgvdeyszarmsuionnandy (Attributable to a State) §1 ILC a5unpdauiii
fimsusnielifiiteaslvivsuindnsudsseninnisnssifnanyanaiilidiietesiudy
fuyamafinseyidudiosnainiguiniu'™ agslsfinnu mauendutl ILC Sanuniuiiass
iioliAnmnudaauluanuduiusszninamiuduiuresfsiuanuivinuedy (State
responsibility) T ILC sydn nansgyivdeaziiunisnszshduiFesnainiyiu ludema
nsznurndnnasTluFesauiuiinvesly ILC Wiumsandudwssiided 12 lldseyds
ausufinnessy deft 12 d9rinedlureuiundosfiarlailfaruduiuresisa nunsiung
maé’n%’gwﬁqwﬁﬁu ey vaninasiluiFesnnuiuiiaveuiziseguenimilovouiunvosted
12 uazanuluiaveuunlulTosanuduiunianisye (Diplomatic  immunity) waz
anunsainiAsatestunsiniiumas1ys (Armed conflicts) fheuifediu’

Taymndenilsduneiuuseinnvesnisnseyinegnelatasniiuaiuduiu
ANTN 12 BUTINITHUILENITNINNIINTLYINVBITTIAEY (acta jure imperi) AUNISNTE
a a ¢ . . . v a | = o 2 A A
\Wanelae (acta jure gestionis) menseld @9 ILC asyutndsdgymludssinuiiluegid
\Wesanlaeluudd mundnnguuneansaussindlssninelssmasganunsndneauAuiy
Ipaghalddrdamnnisnssvidudunisnsevihaesiglaeud (acta jure imperii)

ILC o8ueh nénn1sFestuuauiifinisasdiaintu (locus delicti comissi
desaliAnauidesloamsfiulausg1ausia3s (Substantial teritorial connection) Taglsl
Sudusiosdilainusegala (Motivation) weansnsgsividenisastiunisnsevirduasfuly
TneanuwidoUsvasdanes wagliinasdug g Uszam Tadila azind videlisviings Y
LLazﬁﬁwﬁ@ﬁquﬁ%Li‘;luéfaaﬂmmwdwé’ﬂwmzﬁuaqﬁf\miimﬁﬁm%’mﬁ?u%Lflumimzﬁmm
$5laaudi (acta jure imperi) wiaidunsnssvindemdlug (acta jure gestionis) Nle WuAARd
lesumsBuuanadlumaniglunisussma SadueiAsfugtfmmmesasuivas IUFoR
i finsnisnms (Military) w3eUfjoaniiflegnadumanis (Officia)'™ Fadu desniiu
AnuANfuYeIsgINTeil 12 v8a UNCIS laifinnsusnszwinemsnsgyivesislaeu (acta
jure imperi)) ka¥n15ASEAUTaNRYE (acta jure gestionis) a81lsinu ILC FaoSuresialy

" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 12, para.5
102 Ibid, para.10
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Ibid, para.10
104 Ibid, para.8
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® Ibid, para.8

106 Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.591

°" United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 13

“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a

proceeding which relates to the determination of:
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(a) any right or interest of the State in, or its possession or use of, or any
obligation of the State arising out of its interest in, or its possession or use of, immovable
property situated in the State of the forum;

(b) any right or interest of the State in movable or immovable property arising
by way of succession, gift or bona vacantia; or

(c) any right or interest of the State in the administration of property, such as

trust property, the estate of a bankrupt or the property of a company in the event of its winding

”

up.
* Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 13, para.l
” Ibid, para.4
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Ho Ibid, para.5

H Ibid, para.6

"' United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 14

“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to:

(a) the determination of any right of the State in a patent, industrial design,

trade name or business name, trademark, copyright or any other form of intellectual or industrial
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property which enjoys a measure of legal protection, even if provisional, in the State of the
forum; or
(b) an alleged infringement by the State, in the territory of the State of the
forum, of a right of the nature mentioned in subparagraph (a) which belongs to a third person
and is protected in the State of the forum.”
" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 14, para.l
e Ibid, para.3
115 .
Ibid, para.6
116 .
Ibid, para.7
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' United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 15
“1. A State cannot invoke immunity from jurisdiction before a court of another State
which is otherwise competent in a proceeding which relates to its participation in a company or
other collective body, whether incorporated or unincorporated, being a proceeding concerning
the relationship between the State and the body or the other participants therein, provided that
the body:
(a) has participants other than States or international organizations; and
(b) is incorporated or constituted under the law of the State of the forum or has
its seat or principal place of business in that State.
2. A State can, however, invoke immunity from jurisdiction in such a proceeding if the
States concerned have so agreed or if the parties to the dispute have so provided by an
agreement in writing or if the instrument establishing or regulating the body in question contains

provisions to that effect.”
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"® Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 15, para.2

v Ibid, para.3

? Ibid, para.5

“ Ibid, para.6
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" United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 16

“1. Unless otherwise agreed between the States concerned, a State which owns or
operates a ship cannot invoke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to the operation of that ship if, at the time
the cause of action arose, the ship was used for other than government non-commercial
purposes.

2. Paragraph 1 does not apply to warships, or naval auxiliaries, nor does it apply to other
vessels owned or operated by a State and used, for the time being, only on government non-
commercial service.

3. Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to the carriage of cargo on board a ship owned or operated by that
State if, at the time the cause of action arose, the ship was used for other than government non-
commercial purposes.

4. Paragraph 3 does not apply to any cargo carried on board the ships referred to in
paragraph 2, nor does it apply to any careo owned by a State and used or intended for use
exclusively for government non-commercial purposes.

5. States may plead all measures of defence, prescription and limitation of liability which
are available to private ships and cargoes and their owners.

6. If in a proceeding there arises a question relating to the government and non-
commercial character of a ship owned or operated by a State or cargo owned by a State, a
certificate signed by a diplomatic representative or other competent authority of that State and

communicated to the court shall serve as evidence of the character of that ship or cargo.”
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' Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 16, para.l

h Ibid, para.9

' Ibid, para.11
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(a) AaruauysalnsenIsanINveseug lenaINIT

(b) nszvIuNITVRIONYNAHAINIT 70

(©) minmstaduvesiim iusnaiumnaseya lagainisiimualiidu

oA 107
e NaU

foil 17 gniretuiielidudanisiunguasilunisufiasauduiud
Rendestulmsunalunismuaugua (Supervisory jurisdiction) vasrmadn3gnilefifisua
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1 Ibid, para.16
" United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 17
“If a State enters into an agreement in writing with a foreign natural or juridical person to
submit to arbitration differences relating to a commercial transaction, that State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to:
(a) the validity, interpretation or application of the arbitration agreement;
(b) the arbitration procedure; or
(c) the confirmation or the setting aside of the award, unless the arbitration

agreement otherwise provides.”



53

Lugemnuanasiilavidy Jymduieifunseuiuniseyglanainis w3en1sinn1sdedu
o & 128
VBIAAVINOYYIANAINTT

fiadl andoundrin ‘AUANAIDUYIARAINTS’ (Arbitrator agreement)
e AuAnasTEnIesuaryarandeyanaiissemarinty Taflawsniedsiuss
y3o¥siuosAnissendnadseina uenniinsdifignuenoenandouniie Uszinnues
oun AN 1sTdnRamuausEya (Treaties) svurinedy vioausdnya e fignitussls
srudofinmszninefsfieduiuausAvesigdu 1wy Convention on Settlement of
Investment Disputes between States and Nationals of Other States %ﬂﬂuawﬁwm’lﬁﬁ
untUgafoygilanainisanizuazidudass 5mﬁy’qé’Qﬁumﬁﬁgﬁg’aiuﬂﬁﬁ’qﬁuﬁ’]%ﬁum
ouglanarn1sdeuienty egelsfay undygadlilaiussuareadnissening
Uszimalunmsianunnaseyglagainisiienaiiteunieriuivasuslunsmunugua
vossgRiinsisanad

2.3.2.2 UWUUANNANAUYDT]

defnrsanundydineld UNCS Aildsiusinduinainasiansseniig
Uszimavangaturuluiauunujiivesigifegeznuin ednsudauenguuuuaaduiu
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"% Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 17, para.1

1 Ibid, para.7

" United Nations Convention on Jurisdictional Immunities and Their Property 2004,

article 5
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“A State enjoys immunity, in respect of itself and its property, from the jurisdiction of
the courts of another State subject to the provisions of the present Convention.”

! United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 6

“1. A State shall give effect to State immunity under article 5 by refraining from
exercising jurisdiction in a proceeding before its courts against another State and to that end shall
ensure that its courts determine on their own initiative that the immunity of that other State
under article 5 is respected.

2. A proceeding before a court of a State shall be considered to have been instituted
against another State if that other State:

(a) is named as a party to that proceeding; or

(b) is not named as a party to the proceeding but the proceeding in effect seeks to affect

the property, rights, interests or activities of that other State.”
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% Xiadong Yang, State Immunity in International Law, Cambridge University Press, 2015,
p.352

"> United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 18

“No pre-judgment measures of constraint, such as attachment or arrest, against property
of a State may be taken in connection with a proceeding before a court of another State...”

"** United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 19

“No post-judgment measures of constraint, such as attachment, arrest or execution,
against property of a State may be taken in connection with a proceeding before a court of
another State...”

"** Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, article 18 (1)
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1 Ibid, article 18(2)

" Ibid, article 18 (@)

(4) The measures of constraint mentioned in this article are not confined to execution
but cover also attachment and arrest, as well as other forms of saisie, saisiearret and saisie-
execution, including enforcement of arbitral award, sequestration and interim, interlocutory and
all other prejudgement conservatory measures, intended sometimes merely to freeze assets in
the hands of the defendant. The measures of constraint indicated in paragraph 1 are illustrative

and non-exhaustive.
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"** United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 19 (o)

“(c) it has been established that the property is specifically in use or intended for use by
the State for other than government non-commercial purposes and is in the territory of the State
of the forum, provided that post-judgment measures of constraint may only be taken against
property that has a connection with the entity against which the proceeding was directed.”

"’ Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 18 (11)

“ The Understandings attached to Article 19 of United Nations Convention on
Jurisdictional Immunities and Their Property 2004 cited by Hazel Fox, The Law of State Immunity,
Second Edition, (New York : Oxford University Press, 2008), p.632

! bid.
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PAUVDIARITTEN 18 NENNITITDIANUALTUIINUABILIIMILIG (Civil
jurisdiction) 8318n8A3519YA (Ambassador) Wuftseuiufulundnnisyluveusiayss
Frommiaehliunmmsnsyamadanmnsogulnamiuduiuld Teldhazduanuiivie
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ANUAUNUSNIIN15NA A 1961 (The Vienna Convention on Diplomatic Relations
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" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, Article 19 (1)

" Ibid, Article 19 (2)

1 Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.638

** Vienna Convention on Diplomatic Relation 1961, Article 22 (3)

“3. The premises of the mission, their furnishings and other property thereon and the
means of transport of the mission shall be immune from search, requisition, attachment or

execution.”
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196 United Nations Convention on Jurisdictional Immunities and Their Property 2004,
Article 21 (a)

(a) property, including any bank account, which is used or intended for use in the
performance of the functions of the diplomatic mission of the State or its consular posts, special
missions, missions to international organizations or delegations to organs of international
organizations or to international conferences;

"“" Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, Article 19 (3)



60

gnwazdunsldlilddioysslevimanis (Non-commercial) ™ ndsaniima3gsssuysy
uwisaniussgeesuiifivnnuiludesdoonun vaneqUsemailditadululuwumaientu
iy an31ve113n5uAR Alcom v. Colombia Ing House of Lord laldivgnaiieaiueaiag
SgeTsnywianiusigeesuiitede ity Tsunasvesanuyaildiioidudldaetioin
Hunslfiiiegnusrasdvasly ey ayatiyTuesanuyeddldsuaruduiuuay laianns
Safuaild uenaniddsiivssimaetne eeawde aldwesiaud wisesuaus uavasIass
datadellunumaieaiu™

arsseylfludruiifaedn @141 ‘a19ia” (Missions) uaz ‘Gunu’
(Delegations) i?ﬂ‘dﬁﬂm'ﬁﬁﬁlﬁuaﬂﬁﬁﬂmmmiajm?ﬁ (Permanent observer missions) wag
AuNUEFUNANI1al (Observer delegations) AMUAIUMLIEYBY Vienna Convention on
Representation of States in their Relations with International Organizations of a

Universal Character 1975150

2) NSNgaUMINIINIAIS (Military Property)
nindauvesdgdnussnnuilsilasunisduasedliliiinislduinsnisderuead
P819LAAA AD NINGTFUNIN15NS Tneden 21 ves UNCIS lafvuandnnisilly (b) §

)

Waunansean

[

“niwdaunidanvalen1anisnms uiegnlinsesenaneiieldlunisujos
P 151
wiANNNI TN

ILC lalsmedune (b) 1iogn9nd19931 @131 ‘asvms’ (Military) Tuusun
04997 21 (b) TsIuhe neeviwise (Navy) nesviweania (Air - Force) waynesvinun

“ Eva Wiesinger, State Immunity from Enforcement Measures, University of Vienna
(2006), p.11

“Ibid.

" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, Article 19 (3)

! United Nations Convention on Jurisdictional Immunities and Their Property 2004,
Article 21 (b)

“(b) property of a military character or used or intended for use in the performance of

military functions”
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152 sl v Y o ea o oy oA ¢
(Army) * iilpannannanudszasaaesnsliminddunianisnmsvessgildiieuselewd
Y0335 LneunlaTUMUANAUNIIUA

nslifesungagenaduiives ILC oratilugnsiauldniraviiouly
ngvneneluresuisussianld degrau ansgewinifingrunelfgadesiuanuduiy
%a&%g&haﬂwmﬂﬁ%aﬁ Foreign State Immunity Act 1976 (FSIA) finsUayejalitansaiviny
Tnmsnstaduunningaunammasuiendu wildowiinienn nanfe nindauild
viosmneiiielddursdesiinrndenlosfuRanssumnanismms (Connection with a
military activity) wardanwaen19n15uIs (Military character) ¥3e aganglanisaiuay
YoudMINTNINIsIm s eniasuauuag (Under control of a military authority
or defense agency)” mslirienunaguil vlimsndaumenisnmsldlsuadssiand
Foafnaswinduiiarldsuanuduiy uidesulufmingauildlunisoudsenms
wioway Wemds udneshdmmaifielflunmsufifinsia™

ag13lsfimu nshinuANAURANINGAUNIINIINIITUNUTZAN D813
1305V (Warships) 813fansantaainingussasdvesnisldassladuineiiu liesaind
a o 155::' 1 ¥ 1 & QIJ d‘«v ¥ . t:l'
auddya  Muuvsmennisldszrinasemlunsgiudives (Normal state-owned ships) 7
YR v Y vy & Ao & % 9 v A & a ¢
Sgldanunsaldanuauiuld waviSensgludvesdldiegausvasdlidululuniandivg
(Non-commercial purposes state-owned ships) ﬁ%’gmmiah’fmmﬁuﬁumﬂmmmi
aRuanlea

o =

duiunuuifvesssrudfinnenidnvazaenndesiuivauddygy
indnundnedu Ao mndudesuitlildgnliifiognussasdmenidied Fetufssadlédy
ANUANAULTULAY F79819AR Wijsmuller Salvage BV v. ADM Naval Services (1987) @nala
e msfimalidmddferdadefietundszninudldfiunliannsomld iesan
303U (Warships) figndalaildgniinanldifiegauszasdnmenndvd uazusiniFedfigndnas
Lilfogszninsnsufuantnfiiniu " nonsdlaf Societe Paul Liegard v. Capitain

"% Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, Article 19 (4)

" Foreign State Immunity Act 1976, Article 1611 (b)(2)

e Hazel Fox, The Law of State Immunity, Second Edition, (New York : Oxford University
Press, 2008), p.644

" The Brussels Convention for the Unification of Certain Rules Relating to the Immunity
of State-Owned Vessels 1926, Article 2

e August Reinisch, European Court Practice Concerning State Immunity from

Enforcement Measures, The European Journal of International Law Vol. 17 no.4, page.825
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Serdjuk and Mange M1aa5u1831 3 UuveIsER1IUsEINg In15UTINNAUANIUNIVIZLA
Ivitenwu (Private person) wagdlIngUszasAn1an1san Wullkad NgLnaaitusesnuauiy
o o Y ' ° Yo AR o ] o v w157

vossgdmsusenliannsadmldlatusomudn Al Sednaniausoedals

3) NINGFUVDITUIAITNANY WIaNTWETUVIFIUNUNINITRUVD 5]
(Central Bank Property or Property of another Monetary Authority of the State)

Tagiialsurasnans (Central  banks) snazildgydsuraiseglusuians
m"m‘dizmmﬁaﬁfmqﬂizaqﬁsuaqmqmi WU N3AISAIILaniUdey (Foreign  exchange
reserves) Fsluvnsafatiydvossuiasmaniagnldlulumemndsd fafu suensnanddad
Svaugilunanggegrerniu ndmite suimsnaeglumsnasesvesisiaygTinasunng
naNaTuan wsesurAsnatafiunummiifilunislidiuuzi (Supervisor) 11938188U
(Regulator) ulgu1en1991UNI5RY (Monetary Policy) U453 muﬁwﬁwﬁ'mi@LLalﬁwJ'msuaq
%5 Soinadseine vieusinsevianadnisserinaUssmaseiudeatu

wilAuineufazinissangraneneluielianuauiuwinsndduve
su1A1snans Yeydvessuiansietalewinudadsuianssssuninald dledradu af
Trendtex  (1977) FaduafsEnI1e USEN Trendtex Trading  Corporation 5@%1@
a s ¢ o a a . . Ny & a A
fawesihauniusuIAsnaeludise (Central bank of Nigeria) 901913939 Al SUIAIINANS
lusyeaniammaseaiasin (Letter of credit) TiduusEm Trendtex wiaNazaaiduen
Pt s = 8- AT - v & o |
Tuaudauiinge gy529nanlnuludise (Nigerian Ministry of Defense) Tagaun ualiiaiianuiu
1% ﬁmawawamuummﬂmw Trendtex gn3guseEns i%mﬂummlumiwmaﬂm
ﬁmmiﬂmﬂmLiﬂlmmmam%muﬁiwﬂUmw Trendtex @ty USEM Trendtex 3984
HossuimsnasvedludiseuazTesvelvdnse iy fagnssal (Court of Appeal) Y09anI1Y
grandnsiiuiswimsnasludiselulasuansanuduiu Wesaniluypranunguuneidl
Y] a a . Y] Ao aa o o da aa
amumwﬂmmgmaiuma (Separate legal entity) 1a991nUAIUIRYAA Trendtex NUAAN
fdeiM9959AaN8 UBE"Y Hispano Americana Mercantil S.A. v. Central Bank of Nigeria
aa o v a o A vy ~ o A N a 2159
lngaailadesemanamileunufsayynliiinisiadydvessuinnardluiisele

1 13 | [y 1% = [y Y v

agalsfionu U aa. 1978 ansrverandnslieannguuieieniuainuauiu
¥839550¥971 State Immunity Act 1978 (SIA) Taedei 14(4) vaanguuneatuinivuali
nindduvessuimsnanlifeindunsnddungnlivieysszasdiiielddmsugaussasdns

" Ibid.
* Eva Wiesinger, State Immunity from Enforcement Measures, University of Vienna
(2006), p.13

159

Ibid.
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wdlwe . damnimdnnisanudedt 14@) wldfuaR Trendtex masnafidifadefiunneing
sonluaniy wenmileain SIA vesanswetandns luansgeusniniinisivualaliidings
JaduaRiusuiAsnanduieniu Ineg FSIA vasansgarsniltaseylilute 1611 (b)(1) 3
VEMEAUTRISUIATINANENIUsEINA Hed UMt uiiulidetydvesdninauly

Y] Yy av w161
ausalduinsnisaruaRLe

NnuUftRvesssaldnanudeiy ILC Felfluuuvagrdlunssrsdoun
FdeatunsiulalitinisTdunnsnstefuafuinindauressuinsnaraniensnd duves
AUTNNUNINITRUYEIST ANEIINgMIIEReY ILC lafiansanuuiuiannngruieniely
VBIANTIVOINNINT AnsFoLTN ALY Imauwﬁ"zgfﬁaﬁﬁwﬁuaﬁuﬁﬁaﬁ 21 (o) iflemansy
1 wuldlifinesnsdsAuadiu

o ca = o ca o o a o , 162
“NINYFUYDNEUIAIINAN NTONINYFUYDNGIUNNIUN NN UYDNT”

YuETIinT9319 () M9y Special Rapporteur wauslvifinisldusslon “was
TdwiuanUsrasdimeniniu” adlulureuineves (o) ogslsfn Yssloaililidinnafa
il uundydf eshelilliiumsativayuanvansss - Wesanenvawidufifnaiiog
vilanunsasinulaniennnineu

4) niwdauiduusannieimusssy (Cultural heritage) N1SWEAINIT
InerA1ans (Exhibitions of scientific) ingn1eUsedArAnans (Historical objects) %38
N19IAUFTIN (Cultural objects)

aeldtedl 21 (0 uay (d) iimsszyfmindauiisghionaldunsmsdadiu

X

ARlAagafavIRd SN NS AUNITTRUsITY Tillavalsen

“(c) nindauduilugaunieeasusannivinusssuyesgriaiduaiunieved
mslasuanvessy Inemsnwdauiulalammuaviedivnuiliiieovre

" United Kingdom State Immunity Act 1978, Article 14(4)

" United States Foreign State Immunity Act 1976, Article 1611(b)(1)

"2 United Nations Convention on Jurisdictional Immunities and Their Property 2004,
Article 21 (b)

“(c) property of the central bank or other monetary authority of the State”

" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, Article 19 (5)
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Useagmans lnegnsndauiulilanmuaviodionuliinevie”

Nnundiyali nindauiinauniisiuieildsumiuduiuainnsteduad
ogdlsfinnn Sdedunnimindausandnduazdedsignimumidofianuliflers Sy
wd indaumanifliaumsiierldsuanudufuainnisdifuai insesgiinsounses
ningAulalldinausslonifaziAunindauely vonand nindausududunisluns
LansIngMIeineeans Jausssu nieUseiRmansissaseuaseanaziimLaniile
TUseaeAn1anisAn (Commercial purpose) iﬂlé’mmﬁmﬁ’umuwﬂ’zgaj&ﬁlés

2.3.2.4 NM3EALANNANTUVDITFANVAGIUIUALNTUIAUAR

PINMIANBINUIY Auuiuvessgaunsawieentiliu 2 Unuumeiu
nadfe 1. MNNANAUIINLASIUIA (Immunity from jurisdiction) uag 2. AMANAUIIN
n13tafuAR (Immunity from  execution) Feimnil n1saazaudufuresfgiagnuus
poniilu 2 sUuuUliilauaenndesfundnanuduiuivsingegmelingmunesening
Usene laun 1. n1saaeauAuiuaInngIuia (Waiver of immunity from jurisdiction)
LAz 2. MsaazANLANALAINN1TTIAUAR (Waiver of immunity from execution) 1l
fiansananundayelAves UNCIS agnuin aydygiiflavinisuennsaazainuduiuoeny
L‘U‘u 2 gluuuiduliie Iy 9z maﬂumqﬂumuﬁuaqmiaa mmﬂmumﬂmﬁmﬂmmvm
fisdu 2 Suneu Ao Tuneurouflazddifininyn (Prejudgment) uagdunaundsiiining
(Post-judgment)

1) A158agAUANAUIINLYASIUIR (Waiver of immunity from
jurisdiction)
Tudiedt 7 vea UNCIS Iesyfiaidnsiiagaayanufuiuannunsiualiin

* United Nations Convention on Jurisdictional Immunities and Their Property 2004,
Article 21 (c), (b)

“(d) property forming part of the cultural heritage of the State or part of its archives and
not placed or intended to be placed on sale;

(e) property forming part of an exhibition of objects of scientific, cultural or historical
interest and not placed or intended to be placed on sale.”

** Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, Article 21 (d)



65

“1. sgllannsagnmupuiuaniunguelunsyvaun1TieIsanlumaves
spnilsduiieaiuilynmiondld uusspildtuseslaedausslimaveasanialdiunsiung
I8lutlymmseniiulne

(@) AIIUANBNTERINUTLUNIA;

(b) dyanituatgsnvalsnys: use

(©) lngnisuseniadenia wienisdnneiiuaiganvalenysi
NTLUINNITHDITAAERNILDIZ DI

2. mumnaslaesgamsunslongmunevesdnsnieasdealigninaing
(humsdugesliltivneuiamavessginars”

mn3gAeansiiazaayaudufuYe4 LRSI %’gﬁfuﬂﬁmm{imﬂuﬁ
wspuanamuilvinuBugeuegdauds (Expressly) Tsgfidiiiunszuaunsiiansanad
0en91U Teazdeliindgiuldanranuduiuainunsiun msuansanuneavildiuan
ANAITENINUTLNA é’agmgﬁﬁﬁmﬁumaé'ﬂmié’ﬂm WsensusznAvseudsnemaiuane
dnwaldnuriUszasdiazaazanuduiuainiunsiune lunsainsgliléusngfdemanie
lailduanaanuilan Sgidunssuiunisinnsanafegiuasduivguenedldléhigiign

&3
[ '

'
¥ % = a

Hosdasldaazauduiu aanadunszuiunisiiansanefegiuiinnudnluedieds

[ 1 v a

wfpsndeiigairionangiuininisliamiugusenegednudeinfgignilesiesuseasanay

%9 Y

v o 167
dagAINUANNU

wadl mnfinnsananuualfoRvesignsgaenuin miaazmmﬁmﬁuﬁu
eadniay (Clear) laN1£191¢33 (Specific) wiuay (Certain) Luiidufifinan (ndisputable)
Lifinuaguiade (Unequivocal) uagazdasdldfunisaararuduiuaingiisiuraminty
uanand wurtfoRluueiganuduiuansoaasineuesld wisgiifansanaias

' United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 7

“1. A State cannot invoke immunity from jurisdiction in a proceeding before a court of
another State with regard to a matter or case if it has expressly consented to the exercise of
jurisdiction by the court with regard to the matter or case:

(a) by international agreement;

(b) in a written contract; or

(c) by a declaration before the court or by a written communication in a specific
proceeding.

2. Agreement by a State for the application of the law of another State shall not be
interpreted as consent to the exercise of jurisdiction by the courts of that other State.”

" Draft articles on Jurisdictional Immunities of the States and Their Property, with

Commentaries, article 7 (4)
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Fufiugruenedhild sgfinsanafiazdosiinnsanainnisnszywesigiignilosiesluusdaz
AR L ﬂiiﬁﬁ%ﬁﬂiﬁﬂgﬁaﬁamaLﬁaﬁ'ﬁ]v51@mmﬁuﬁulﬁﬁadﬂLﬁumaaasmmﬁ”mﬁﬂma
Y3ene Tumanduiu mmmﬁﬂmﬂgmmamaLmlmmimqmwmmm am%ﬂummm
muduiulag Ui viensdliuntygAieifueualanains (Arbitration clause) 7
&JamumiaamuLLawwﬂuﬂmmﬂmmmagzyﬂmmmi (Arbitral award) s’

2) N138agANANAUIINAITUIAUAR (Waiver of immunity from
execution)

d1mi3u UNCIS Ieduundnuazveanistadunadly 2 afindnedu daitlénan
1lURDUAY Ao 1. 11RIN1SUIAUARADUAIANINGT (Prejudgment) tay 2. 11RSN15UAY
ARMEIFANINY (Post-judgment) Tnewis 2 Usziavniiindnnisiindoadeiy Aesiufilvdl
mmmﬁﬁ’qé’mﬁLLﬂ'V]%’Wé?{umaa%’gﬁ&%agﬂuauLmuﬁuaa%’gﬁﬁmsﬁmimma ogslsfnu doi
18 waz 19 9939 UNCIS  dallalonialisgaunsalduinsnistaduadls wassuduluniy
Souleitlaimunliludod 18 uay 19 wdusinsdl sl neldded 18 way 19 FnsTadi
fuuadoulafiaveugalisganunsataduadldlitidemansamiioutudn Sganansald
wmsnistasuailalunsdemeluil

4

(a) $5lduanaanurBugosogdaudsliaansaldumsnisiulilae
() AIUANAITERTNUTNA;
(i) AI1mNAIN MUY NAHAINIT wSodyqiuaresnvalsnys;
%30
(iii) n15UsemImsona wsensandeiduarednvaldnysnienasaini
Foitwmszninginmldiindu; n3o
(b) 35l sdnarsnsndauinmual iifeiuntsvaltaudonaridreiitu
a”mqUixmﬂ‘wam5zwum'5ﬁmmvzfu,.. e

* Xiadong Yang, State Immunity in International Law, Cambridge University Press, 2015,
p.340
* United Nations Convention on Jurisdictional Immunities and Their Property 2004,
article 18-19 (a)-(b)
(a) the State has expressly consented to the taking of such measures as indicated:
(i) by international agreement;
(i) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a

dispute between the parties has arisen; or
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ILC laaBunendnnisdrymu (a) 1331 Sgseenisazlduinsnisdeduadiu
dnsguilsdndurziadlasuamuBuseuansginnidudias lnedslimnuduseuaiuisasi
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' a a a1 v A g o a £ Y] ay voooaA )
n1susenasieAIaniansanafsniludnastuseulnlduinsnisteduadla wselunsdl
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Buvoulildunasnistsfuafunmsndaunessgld nisbinudusenvesigonadunisBusey
Hunsey e ildunnsnsdiduefiiissegnufion visduiiiesniseugnlidadunindau

1 1 = v &Yy A < a v & =l @ Yo a o 170
agulnegrantlvesizila viailunstuseslinsaesnsaliaeilaliune i

desgliuansanurdusonlvidunsmstduaiuanindauvesigluuda
oglsfnu fgdaliigndeavifazifinnounuduendildlily dmiunsalasslalinng
BugourIuANLANAITENIIIUTEIMNAN I ABIUaNA1IAUBLEEULABAIIUANAITENIN
Ussimasuiiendu ddliisiunsdimsiianudugeuiuamnunnamiseygylanainig vie
dyaniduaednuaidnus mndgiirulszasdiiazuandanudusenidesldififaiu
fuildlsusenly ulinsedy lunsdfidunislimnubuseslnenisseniasora wiens
fnsafumednuaisnmdniidefinmseningnsdlfiAatuliannsoooumiubusen
1§ namfe dwsunsdaninedlonssuiunsfiansanvesmadufuiu arudusouifliu
rounthiliieanauls’

[ < o =i v Y a o v fa a

wannsau (b) iundnnisieygnlildinnsnisdeduaiiunsngaduvesdn
Sgnileld lnevsndduvessgiasdulunundninasives (b) d1dussdemsndduvesssiinn
< o Y o v = Y o v A a = ! v A g
Judnaglavinisdnasmmselammuaienliiieldlunisiansaneaflasaniy wu Ssndu
Juageugnliayavaydvesanuynanunsaldiduinguimiidunindlaluaiididadinng
fiansaney wullud wesnmstduafiuayadgydvesanuymianmnsavinld el lunsdidu
d‘ o v 6a Y} A o a A ' & 2 o v Y o ' B a
Masduiminddugninassiedunldluaviseldiu Wunidiladulaeniluiimiseslvianai
a vaa o 172
fiansonendugitdede

NNTANYINSNANUANAUYRISFIINIASIUIARaEN1TTIRUARN U Tudagdu
AuANAuYesspasuLUasnRuiluauAuiuwuuLiinuIa (Absolute immunity) 1
Wuauduiuiuudnde (Restrictive immunity) Inauennisnssyivessgidunisnsziinves

(b) the State has allocated or earmarked property for the satisfaction of the claim which
is the object of that proceeding.”

""" Draft articles on Jurisdictional Immunities of the States and Their Property, with
Commentaries, article 18 (8)

" Ibid, article 18 (9)

" Ibid, article 18 (10)
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Ladly msnsgydananfazilunmsnszyihvessglaauilaednluia
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ag13lsfinnn nguunesznitslssmaigafuauduiuvessgliladinisuads
PuduTUS s mdnANuANAuYessiunguunednyaziauaeiliagetniay Favinli
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Aty auuin nsasdianguunednvaziiain dadungunanilisiawdeunlaniu
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fnly

2.4 guassaananuduiuvassgnddedaanvulunmsseniaditinisvaldandenieain

N138LANANYNUNENYBETITUTENTNUTLINADENNT 8L

NMsENYIUNYYEiRngraneLyesITsENINUsTnAnyY I Seldifinnudniauiin
Lﬁmwaﬁ%agﬂlﬁdﬂaLaﬂ%ummmanwﬁ’agaﬁma‘iﬁaqé’mapﬂgaLaﬂaﬁ’uﬁ 4 p.A. 1907
(Hague Convention VI 1907) LLazﬁﬁmiLﬁ'mLauauﬁmaﬂ,ﬂﬁm A.¢. 1949 atudl 1
(Additional Protocol | of Geneva Convention 1949) fusifteisensaslisgueldandome
MnnsasiianguineuywesssnsewinsUsemaldviely uivieiienanielussilonials
Aledsundyafddnan andeiianidutagiuisinamuiniguassndnegraniatiun
5?1’@60’3Nlﬂﬁ%’gléfﬁiamaﬁmimwwﬁﬁyzﬁamUié’mmﬁswdwﬂizmﬂﬁgaaaa Faguassn
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9819518us9 uansnIzvhiadudunisnszyivessglaewd (acta jure imperii) dsnaliima
eluidadelvsginssemalasuanuauiuwasiidaansuglasuanudenelilasy
nsyaldadenieannisasdniingu

Tudeildwhmsfinunnuifvesssfifsatestuguassaananuduiuesssi
setaansulunisBenfesliinsvaldedemefiiniuannisazifianguaneayuesssu
JUINNUsEINARE9318LsY IngiiansananiuIl]Uivessgandmininweanisluiagan
finnwvesranininfe European Court of Human Rights %ammmm;‘jﬁ’ﬁﬁ%aamsﬁ
wiinazlaliddadeussinunisasdinngraneuywesssuseninalsemelaensslunnad wiya
aRfiAnTudunsasinn granedniuyseruseninaUssimasgneineuss Sadungunousii
IesuanuzngMIEaNBZIAAYIA (jus cogens) LWULRAEI

2.4.1 wurufuRvasmanielulszme

1) e@nigeaidn1 (United States)

1.1) The Siderman Case (1992)

JuaRszning Siderman  Blake . Republic of Argentina lufia
ansgoiini laglandnanamatagimmsvediiganauiuinseitn snsuiulang Iaglann
Tiudsiemainmuduiuvesigliannsaldld iesanmsmsunudunisnssiiiazifinse
nqmnednuasiiana maluafiBdadeh fevunmanulasdmiiivessslauaniug
Jdunguanednvugifinue uwaeiglaAnuidudunmsuiuieindunisazfianguine
Snuazidinuin agalsfinny matuitdemasdadandilaldvilieaufumunansiay
lasumnuAuiuniels FSIA maifadulagduduiuiAinine1ainaf Amerada Hess
Shipping Corp v. Republic of Argentina A9 FSIA Iwmuwﬂ{]wmdumﬂmmmmmﬁ]mua
Sprnsuseimelumaansgenisng fau mmmﬂmumaﬂﬁiummﬂwmhmmasJﬂLa‘wuaa
FSIA LLmWmimzmwmmiﬂmamﬂmzLﬂuazLumﬂgwmaizmwﬂizmmmm maaaqﬂm

E Xiaodong Yang, Jus Cogen and State Immunity, New Zealand Yearbook of
International Law (2006): p157
“In the Siderman case, an action was brought in the US against Argentina for torture

committed in Argentina by Argentine military personnel. The appellants argued, among other
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anwalzianY I liaunsoliugruane e gld FSIA”

1.2) The Princz Case (1994)

Huafszwing Hugo Princz v. Federal Republic of Germany lueia
ansgouing landiluaudymfewsnn Wewdds Sudilosdermavelisesuiunld
AdemeanmanudwarufiResnetidouselandifleatoasnsulanadsfiaes matusy
Fadedngesuiignnguanelaiin (Estopped) lilvimnuduiuvessy lnglivguaiiiesin
nsnsgyiliAndu Wunsnsgshdulnaiievesund §Rwinw Sporkin dadufifoud

Annwaduilseyin

“Syuraniduegluaniuzvesmilaseehsundigasuidgnngmiietntinein
nssrngmnevesanszewinlugaatsd winmasygmbisnaauduiuressyiusaaliay
ilunisasrmuliaugaeereirousilupamduivsuazminnsnieiuuassudedoedog
s¥I93 uarbiAnnimesdsssuiilieronuldneloniuasnannsigeansgewing
Fosduanonr” "

1 o a ¢ = Yy v o W a =
pg19lsfinu wwesullduanssal lnstwasuiignliudeindnsissfwesuil
(Third Reich) laaaganuauiunvesilnevessasuilulneusananials FSIA drunisasiiie

things, that State immunity was trumped or superseded by the jus cogens norm of prohibition of
torture. The Circuit Court agreed that the prohibition of official torture had attained the status of
jus cogens and that any State engaged in official torture violated jus cogens; but the Court
nonetheless held that that alone did not strip Argentina of immunity in the absence of an
express provision in the FSIA. The Court decided that it had to follow the Supreme Court's
emphatic holding in Amerada Hess that the FSIA was the sole basis for a claim against a foreign
State, so that immunity was to be granted in those cases that did not come within one of the
FSIA's exceptions, even if they might involve alleged violations of international law.”

" Siderman Blake v. Republic of Argentina, para.719

“if violations of jus cogens committed outside the United States are to be exceptions to
immunity, Congress must make them so. The fact that there has been a violation of jus cogens
does not confer jurisdiction under the FSIA.”

' Princz v. Federal Republic of Germany (1992)

“A government which stands in the shoes of a rogue nation the likes of Nazi Germany is
estopped from asserting U.S. law in this fashion. To allow otherwise would create a severe
imbalance in the reciprocity and mutual respect which must exist between nations, and would

work an intolerable injustice against the plaintiff and the principles for which this country stands”
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1.3) The Smith Case (1996)

WuaRszning Smith v. Socialist People’s Libyan Arab Jamahiriya Tuena
anigawsm foufinaseiiistufe in3esiu Pan Am Flight 103 1figadiuan Frankfurt TUs
Detroit iAnwnszidinduuiian Lockerbie luataiunves Scotland dswaliiifidedin 270
au Tnofidedin 189 audurnanigewifu’ mowmideTindiuniededuileaduadsde
AAaNA1IMIIN 5Lﬂﬂiugmzﬁi"}LaaLﬁuQagLﬁamﬁqmﬁzLﬁmﬂ%aﬁuﬁlﬁmﬁu agslsfinny
adeufiastenamlaniuasBudusamadn adedansgulananuauiuuessy dreland
sedlurnaindidelfaazmuduiulasuieiomszninseiAndunsazidangmune
anuwazAnYIn Mmalaidadedn

“msnimavfiastosniimsazidangnednvasisavinnebiiAan)saay
pamAuAulngUzeIeneldnaumees FSIA Luldunaindeulaniumiueyssaenlu
Section 1605(a)(1) n3orAININYIYa9Ad Amerada Hess N15Ufias 7097144 9INa 190 IUAIIY
1hlevesmade anineunsaluldyssyaerliddosniiuizonisaazarduiuniegls
Section 1605(aX1) Wvenevevalulnavuimin” "

1.4) The Sampson Case (2001)
Juaiisening Jacob Sampson v. Federal Republic of Germany Tuea
andgosiu lutsasasulanaseiass landgndunuindeluluuaun liuiundeainnis

Junu landgndeiludsaedniuil Auschwitz uargniadulmluussuna vasiiogly
Aefiniu aundnaseunsivg 6 AuvedanigndamsideTinnavue wdsiielaniaubied

" Princz v. Federal Republic of Germany (1994)

T Leslie Mckay, A New Task on Antiterrorism: Smith v. Socialist People’s Libyan Arab
Jamahiriya, American University International Law Review (1997): p.440

"% Spnith v. Socialist People’s Libyan Arab Jamahiriya

“Our rejection of the claim that a jus cogens violation constitutes an implied waiver
within the meaning of the FSIA rests neither on reading a subjective “intentionality” requirement
into section 1605(a)(1), nor on the precedent of Amerada Hess. It rests on our understanding
that Congress did not intend the implied waiver exception of section 1605(a)(1) to extend so far,

however desirable such a result might be.”
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1.5) Hwang Geum Joo v. Japan (2004)

\Jumfisening Hawag Geum Joo wazindsdn 14 Jufiosdoduuluma
anfgoiini lnedeifiansediogn Tanddanuannifumanamea (Sexual slavery) waggn
nsuilugiasnslanasad 2 Tngthoddu landnarmdgduin Evdjauseanns 200,000
ﬂuam‘]’qﬁ’u‘[mwmizﬁﬂﬂﬁlmﬁumamqmevmwﬂ A.A. 1931-1945 ﬁm‘ﬁqmm‘ﬁavm
58077 UNULTe (Comfort women) dlegwdjagniu vy aﬂmﬂumamaﬂmﬂﬁlﬂwamu
119058 (Comfort stations) szm%vmaswmnmumaumwm (Front lines) iag fusiedl
183 NMEUQ‘VN‘VI&I(ﬂ‘i]‘”ﬂﬂGUM‘UUIG]‘EJVlWﬁWU’]E’JVIﬂi”ﬁUI@EJVl’ﬂUUi”iJ’]EU 30-40 AureTu Balunin
t wmmmummmmu NUR Anaieny mam’mmiﬂummmmu an Il
AUELE Immdmgqmamiﬂmumsﬁﬂmmaﬂw Lifi Aivnfimanean Wldsuemnsi
WoLNes Iawﬁé’ijﬁﬁw@ﬁiammﬂmilﬂumaﬂﬂLia’(,uamimiaﬂﬂ%ﬁ 2 il 25-35%

’ Sampson v. Federal Republic of Germany
80 .
Ibid

“We do not question that the allegations in Sampson's complaint rise to the level of jus
cogens violations-they are a paradigm case-but that does not mean that Congress intended an
implicit waiver provision to encompass this expanding legal doctrine.”

“ lbid

“Congress did not create an exception to foreign sovereign immunity under the FSIA for

violations of jus cogens norms.”
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esnniunisflesizuiadiu Uszneudvanizeudningmneiieaiunuduiuesiy
naafe Foreign State Immunity Act 1976 (FSIA) Aadsdnduazdositadonauin fad
westunaflazfiansanefiviels neluvssduamnuduiuvessy Tandldudei duuldans
anuduiuvesigneliten 1605(a)1) szyin Spieusemaazlailéfumnuduiuainiun
s1unavesmaanizeuinlunsdiiginsUssmaldaaz anuduiuvesiglidnazlaedauds
vielasUsene” viail landdiudduldaazanuduiunielé Potsdam Declaration uaw
Juazifianguinednuaziinun (us cogens)

Uszinuwsn anuntayalAtu Potsdam Declaration fifaaruszy

“Useinadunusidnslulayse ﬁmmuwaﬂuananwwwmm@ w39gn
vharelugigaunud usnueioTsussdouindusveivgnsasn s s2u/luF
gilaldmmuTnaeduinlmeas spunagiuaroousuassaamniionioyiluuasasre
Avuaunsalisumsiansussnsulnelulssmmemdgiu’

maiui1 Maunminnwildfaduinianudaauiinisazaasamdy
furpssgasdeslinnudaou Jauszasdogadaunds wazlddadnudinig agrelsini
Potsdam Declaration lafléfszyliagnsdpiauidgulfaazanuduiuvesisviesjisvasdas
saumnognelintsiiosfesmeuridlumaanigoiudng ey Potsdam Declaration laifiod
Junsaezrnuduiueessy

]
a A

Usziiuiiaes landwiudl msidgUuazdinngmneuysesssussninalssme

2]
o

Falgsvanusdunguinednuazinnua nsnseiwesduuiadedunisaazanuduiuees
SglaeUSenunieladen 1605(a)(1) maiuin dedrsvedlandilslidiy wazillofiansanain

o Hwang Geum Joo v. Japan, United States District Court for the District of Columbia,

* Ibid, p.8-9

*Ibid, p.9

“We do not intend that the Japanese shall be enslaved as a race or destroyed as a
nation, but stern justice shall be meted out to all war criminals, including those who have visited
cruelties upon our prisoners. The Japanese Government shall remove all obstacles to the revival

and strengthening of democratic tendencies among the Japanese people
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LAANINYIYeIMIaLAINUI1 Nguingminednvasiinuializenadesiuitouludis
Usrandnelideil 1605(a)(1) mMsftagaazauduiulasyu3enetuegiuiguiaris s e
wdpaszypgdaau wastesn uluFesngmnednvusiinuianield FSia laildidua
seUsvasivasaniroansafifianunineli FSIA aseunpuisdosniiudendn fafu qduudiag
Iiumnuduiuvessgiuiu

2.) wau1An (Canada)

2.1) The Bouzari Case (2002)

Humisening Houshang Bouzari v. Islamic Republic of Iran Tueina
wan landidusmdniufiasiagliautomdeununuyaazinturessysusus
Susulurneiiu landgnduguansads sheflangnivnuuasdeunaunuluanduiiu egn
Udesineanun lanfasslueguauiniuaziiafitugmaiiieveliidusiusaldandemenn
nsnsuuiintu"™ Tandldudasadiuniduaadn fevunsmsinuiiaauzdungurune
dnvaztiavindaynituuauinilianslandlunisileafesre sgrsusemalumanauinn

o 1

MIVANAYIINNINTUSWAATULBNAULAUKANINT BE19L5AAN {TiN1N¥1 Swinton J

a w1

WY

D M,

“9INN1995I9FOUAIINIREIAIAN 18 IUMALAIATENINUTENA bYUAEIAUNIT
ponnnmneiieItesiummANTunNesUlneannsasylRan liiivannsTunguiieiin
Ussumalseninsemanlidosniiuninaaususuvessadenisnsyiidunim suuld
Baduuenssiiinisiinrsannd nieuinsinisitatunguaednvaziiae uasuds
neng e URessy Ailldasioulusridededuasunasiiundu uilugdeasuiiaids
dnginassimung e savssinalsenitesemailinususue 155 msun15n e
Lﬁun751451/7ua‘"uéﬁmfuuanﬁuzzﬁ;wav{gﬁﬁmsﬁmmmﬁ o

* Ibid, p.10-12

** Bouzari v. Islamic Republic of Iran, para.11-10, 17-18

o7 Ibid, para.88

“An examination of the decisions of national courts and international tribunals, as well
as state legislation with respect to sovereign immunity, indicates that there is no principle of
customary international law which provides an exception from state immunity where an act of
torture has been committed outside the forum, even for acts contrary to jus cogens. Indeed, the
evidence of state practice, as reflected in these and other sources, leads to the conclusion that
there is an ongoing rule of customary international law providing state immunity for acts of

torture committed outside the forum state.”
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2.2) The Kazemi Estate Case (2014)

JuARsening Kazemi Estate v. Iran Tuenauawini Iag Hashemi mem
uazfinnisusanves Zahra Kazemi fiflusnsalsdudflondundums doifiaaiediogin
Kazemi Aur@AwAuInLAun1slugdnsulugusginindassuazung Tul a.a. 2003
Kazemi WinlUmoguguseingdu Tehran wazgniunulnoddsues Saced Mortazavi daidiu
Tehran’s Chief Public Prosecutor 5¢%374fi Kazemi gNIuUNY 150QNYUR A9aziiANIaLNe
wagnssulaeidmihivesdndu Snedslaifinisudsludinsgavioaniuyauauiniudesng
To deunluudl 6 Squieu a.a. 2003 1segnassnananludslsaneiuia iesanlasu
vdumsauesegnemin TufeiuiaumauusseuTnnlund uwwu 1 Wh 18 kst
ofvazina limihilvesuauinmsuiazandslsaneuialuiuil 10 fquieu a.a. 2003 Loy
wnindléudad seflonisavesmeuarliiflenaiuAunduandumioudulddn med
ATOUATIVEY Kazemi Uszasdagliiinsiadeudnegiionduluduauin ogralsiny
dmihillsswenunanesgunsaiiniestismelaveasesen wazluiuil 12 fiquiew 1
yesiguiadniulssnainselideiauda mMemves Kazemi FsBufiossomaniglu
LAWIA loedldnashe Usewmadnsiu, Useyuvadnsiu Ayatollah Sattid Ali Khamenei,
Saeed Mortazavi funile Tehran’s Chief Public Prosecutor k&g Mohammad Bakhshi
fnUsenn Deputy Chief of Intelligence of the Evin Prison’” ¥snaeviavunvaly
AdpmeiiAntunnsandaiiintu feduseduddyiifstestuidede ssawise
gulnanmdniuvessglunsdififinsazidiangunednvaziiaveviel Tngihelandiiuin
Yo 3(1) vas State Immunity Act (SIA) fiszyin L”iuLwimaiﬁlﬁﬂ’ggajﬁﬁmuﬂgumaaﬁuﬁ
SpiauszmaldFumuduiuannunsiunamaladlunaua” " fauiin (Ambiguous)
Jemsinuliaenndesiunguuneliifuaisdnvaldnes (Common law) ngUnsdnduaz
LA301MUANIAT (Canadian  Charter of Rights and Freedoms) wagngnu1esEnINg
Usgina

maiudn anurdagiuresnguuiesenitssemaieafiunisvald

=

Andemeveglasuanudemeainnimmsuulidlawdeuiienives SIA wsevhlv SIA &
ANUAININEETLANAN nguInesEnItUsemaldaunsagnldiiioatduayunisinig

a

"* Kazemi Estate v. Iran, The Supreme Court of Canada, para.3-8
189 .
Ibid, para.11
" Canada State Immunity Act, article 3(1)
“Except as provided by this Act, a foreign state is immune from the jurisdiction of any
court in Canada”

" Kazemi Estate v. Iran, The Supreme Court of Canada, para.59
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Lalasvaugalildlunguune denu Jedullugiuiesauaennaas (Conformity) fiu
1 ] i 1 aa o wal 9/192 b4 U
ngvEnesEnislssnalianunsafsuwlasanunveshedavydils  ealaasudn

“solidooniiuvesniuduiuvessgluioenisnsuivey ldaaius iy
nganeaTInUsndRgslidhdoeniiumy SIA wonani msflegvesngmiearFaussine
synInUsznaf i sonldrudhiesuiumdmanguungnieluls (Domestic
legal order) ... FogniiunuauiuYeIsgamsunITnsuIumITesitungnigeinUssine
w3iolu? ﬂgmwﬁmf'ua’?mmmZé’%’vmiawymZ@"T@amﬁ’z/f;7'527?@"7147@wwﬁﬁ‘iﬁ’:yzg’@ﬁaﬁ%
(ungmneunun) Iuldmenisissy (Mandatory)” ™

3) Wuaus (Poland)

3.1) Natoniewski Case (2010)

JuaRsening Winigusz Natoniewski SutlesUszmeeesuiiiadondes
Andeverdudnauiiu 1,000,000 w28f (Zloty PNL) 9nmsuiaiduitinainnisyngnides
Szczecyn Tutasasulanadsil 2 lnenasrndmmsvensosud dwmalilandddieny 6 1
Turneiuldyuuadunnuuallngiosisieuseiidsue wihen wazlievieassding sauds
aunmiingalnsusuinuanmsuinduindn i dielandldendededFostooniiu
ANNANAUYRISFIINNITasIliangruednyeinn og19lsinu mageluuaua (Polish
Supreme Court) li3fiadelvieasuillasumnuauiu Inglimnxadn

“magaiiarsai1dn g ngwneiiteaneios dedelvinsazda it
WInIINNIINTEYTAduluAuuAUYeeSTIIN 350 Faluravinnisazidangning
ansuwverurznelilnndeeniiuniuaunuYessy uiiresUsingdeuuiliulungnune

. Ibid, para.60

2 Ibid, para.61

“Even if an exception to state immunity in civil proceedings for acts of torture had
reached the status of a customary rule of international law, which, as | conclude below, it has
not, such an exception could not be adopted as a common law exception to s. 3(1) of the SIA
as it would be in clear conflict with the SIA ... Moreover, the mere existence of a customary rule
in international law does not automatically incorporate that rule into the domestic legal order ...
Should an exception to state immunity for acts of torture have become customary international
law, such a rule could likely be permissive — and not mandatory — thereby, requiring legislative

action to become Canadian law.”
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4) ¥aea (France)
AR Bucheron v. Germany (2003) dhelandlddulonduasunsluena
L3997U (Employment  Tribunal) na1aveesuiiian lavsdulrlandluiduuseaudedu
(Forced labour) luthsasasnulanassii 2 Famsnseidanandunisasifiangrunednuny
Wiavm egnslsfinu maganiaaa (Court of Cassation) Ufiasdfiesvesland Lieaain
wosuilannsagulnanuduiuvesisle Wufeafuad Grosz v. Germany (2006) fifags
WSnadlddususemmnaiuietu

5) sladuile (Slovenia)

AR AA. v. Germany ﬁﬂﬁ%ﬁﬁiim%@aia%l,ﬁa (Slovenian Constitutional
Court) snileslanddildduilondunfuriasema lnsyanfiAsadostunisnsgyivensesul
seisasasalanaedl 2 dhelandlaldudsinneldngmuneanindsemdsewisemad
ngvanednvaiinun Sudutesniuvemdnmnuduiuesss ol enapewsuindivdng u
Unnglutlagtuisimunislusuanvesngrneseninsussmanertunisdiiaamdu i
yosfglumarsussmadmiunsdidumsazifiangmnedvduyuevusgisiiouss egslsh
Y Mé’ﬂgmmmﬁé’ahjLﬂuﬁqmazL‘fjJuLLuuﬂﬁﬁ’aﬁlﬁ%’Umsaau%’ulugmzﬂ{]‘wm& Snvtauin
UftRndegdsliamsafungmneaiaussmdssnineUssnals

oY av Yy Yy o v & v woa a ..
wannARanuanlanauiludeiitetiudy e Ferrini v. Germany lufa
a = a L. a 2 a N v Y]
3013 wazAR Prefecture of Voiotia v. Germany ludian3a Feilmuieddesiu
ALdRUSTEMINANANTUYR S TN e nwazAnn a89lsAnu Tiedesrdilmail
Anfladenuanageanly naifie malfiasvananuAuiuessy Lesann1saviing

* The Supreme Court decision of 29 October 2010, Ref. No. IV CSK 465/09 in the case
brought by Winicjusz N. against the Federal Republic of Germany and the Federal Chancellery for
payment, Polish Yearbook of International Law, 2010.

“The Supreme Court observes that there is no sufficient legal ground to declare that the
tort claims resulting from acts committed in the territory of the forum State as a result of a
violation of human rights constitute an exception to the State immunity. There appears to be a
trend in international and domestic law towards limiting State immunity in respect of human
rights abuses, but this practice is by no means universal.”

" Jones and Others v. The United Kingdom Judgment, European Court of Human Rights,
2014, para.147

" Ibid, para.148
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Anvwlunisasidangrunednvaziaviniagnisasilinngruiedneaznavinieidunis
aazmuAuiulagU3eny (Implied waiver of immunity) lnensaesnfiaglafnuiluuni 3
Aaly snzdimuiietasiuaf Jurisdictional Immunities of the States Tnemss

Sofinnsananuuufiivesigluesnuduiusssninennuduiuresiguasnis
aziliangvunednuazifinun (us cogens) nuin Janvugldsuanudsmeldduiios
Senedlisgiatssmafiazdangunasiiusaldsidomennisnseyhiiatuliannse
sFduafiusgrinsspmald meanuduiutessy uiiasdnsenvdnnisiagduan
nuuneanuziavInddnurganlunguneserinsUseneg manglufdinsufiasuuifn
Fandna warBuduiinguaneseninedssmadslifinsseusuiuifni uenaini adly
anfgeniniuazuaun dadulszmaiiinmsoenngumneagluieriuaiuduiuresdgd
Budusgnaenndonduieniuln mnnsazdlianguuiednvaziiauiavinliiindosntiu
AmuANfuYe93y nguuneneluiieanlagiedavydRadeadmunliosrsdaiauing
fosncfudinam Sirudundisissumarignilasiosiissaddfuanuduiufaguba

2.4.2 i URvasrasTAUiinIA

1) AaanSuywevuglsu (European Court of Human Rights)

1.1) The Al-Adsani Case (2001)

Aufiteifniswosafiifunfseming AlAdsani v. Kuwait lumnaavsiy
910805 9257 a.A. 1991 landAumsludaguniiedulanisgnsiuves Saddam Hussein
wigniuldlaymsvasgrnuazgnnaminduiUdesimedifideniieadestuFoamana
194 Sheikh Jaber Al-Sabah Al-Saud Al-Sabah FafiénAiluafvesgaruuvisaiin land
szyin vauglauduldgansuuluanvesqun Welandldsunisudssinasnduinisansne
9101303 landdutleaduafifioGenfesridemeannmsuiniusudunamnainnisnsunu
ABIgUIAALIN ma%uﬁuamwmmﬁﬂﬁﬁﬁ]ﬁadw nsazfinfiinduinuenfiuunuresa
319010303 Froimgi WoRiansanain State Immunity Act 1978 (SIA) wudumSnyei

a

ﬂ’]‘Vi‘Uﬂ‘l'J“UﬂL’ﬂ‘ujﬁaﬁiﬂsﬁaﬂm’]ﬁ]ﬂiiJ‘VmTVlG]ENI‘Viﬂ’NﬂJﬂuﬂuLLﬂi%@’N‘UiuL“VIﬂﬁ’WiiUﬂ’]iﬂiuVl’Wl

a

LﬂWUUUE]ﬂL‘Uﬂ@?ﬂﬂ%%@ﬂaﬁiﬁ“lf@’]m’]ﬁ]ﬂi I‘\WlﬂEJuq‘Vlﬁiiu maqmim’;uﬁ]am’] {jﬁyJMTVI

g Xiaodong Yang, Jus Cogen and State Immunity, New Zealand Yearbook of
International Law (2006): p.158

“The High Court drew a distinction between the acts alleged to have taken place in
Kuwait and those alleged to have occurred in England. As to the former, the Court found that the
clear language of the 1978 UK State Immunity Act conferred immunity upon foreign sovereign
States for acts committed outside the jurisdiction of English courts.” However, according to him,

"the [1978] Act is a comprehensive code and is not subject to overriding considerations”
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Al-Adsani Budfnidemagsuignuiiasiies Ietusniuilosdenadns
uyweruglsUiluaisyning ALAdsani v. United Kingdom 1agnana1131 ans1we1aidns
Suvaniazundesavsvedlanduazufiaslandlunisidrfanssuiunismangmung (Access
to legal process)’” agslsfinu Tuail madfadeansveandnslilléinsasifingns
Taquaslandmuilandlénarivian fimnvudesdinamn 9-8 seuduinderunimsunu
Iisvanuzngmnednvaiiavanuilandldudunade uinsedu iowaaniuzngvane
anwaziavndldannsaufasnislianuduiuressgla

“lnelaiaidadaan s Mimeyin159Iun 159U IuNg N8 Te NI WU TSN
maldansofiveueuiiiilunsiasseninsame wWimiikhegainis nsedeiedulnve

* bid, p.158-159

“On appeal by Al-Adsani, the Court of Appeal held that the important question was
whether State immunity applied in respect of the alleged events in Kuwait. Stuart-Smith LJ
understood the argument to be "that international law against torture is so fundamental that it is
a jus cogens, or compelling law, which overrides all other principles of international law,
including the well-established principles of sovereign immunity”

" Ibid, p159

“Thus, the prohibition of torture under international law does not lead to a denial of
State immunity in the absence of a statutory provision expressly authorizing a court to do so.
Since there is no jtts cogens exception to immunity in the SIA, a foreign State still enjoys
immunity in respect of torture or other acts contrary to international law not falling within one of
the express exceptions.”

% Al-Adsani v. The United Kingdom (2001), para.3

“The applicant alleged that the English courts, by granting immunity from suit to the
State of Kuwait, failed to secure enjoyment of his right not to be tortured and denied him access

to a court, contrary to Articles 3, 6 § 1 and 13 of the Convention.”
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waluainnisieasesniunialumayeasgduiinisnseimsuugnna1Ing”

ANy Matti Pellonpaa wae Nicolas Bratza dadugininuidestng

Y
[y |

unliTeuditedoduyanalnsssydianini fngmnednvaszifinunognioanuduiu
193¥5ud1 TununeANiImINduiuYesisaInn1steduad (State  Immunity  from
execution) seufidndmninnguunednvaziieuiaruieitu domeil e1ailead
NsanefaNsataAuEansndduvessy (State property) ﬁfg%ﬁu'lmiﬁiﬁﬁaa;mﬂizmﬁ

¥8435 (Bank account for public purposes) ¥3ausinseiiean1TuNIaTmusssy (Cultural
. . ' = 1 N 1 1 o 202
institutes) WAEBIVEINANNAIINIIUNDTEWINUTLNATENINNGT

Aiwnwndesdadosdnuiudes 6 ey 8 @eadatos 1 BauauiLLE
Sufulagaiuasatuinguunednvauziiavinegdmionginasisenitslsemeanily
(Ordinary international law) Fawuweuirsiulufwananuduiuressy

SR Y U YBN AN YU LAY IR LT EITIIIVOIN NI
lussuunguungsenindszmalutagdunde nguinganvuzanyIne s inalalngi
muilallaiianIuzideaiy lunsalidnistasuseninngmngdnvalzdarinuasnginasiou
InvasngvugseninNuseine nvuiganvalesanvnegmidaninate NagwsvenIIu

ot Ibid, para.61

“Notwithstanding the special character of the prohibition of torture in international law,
the Court is unable to discern in the international instruments, judicial authorities or other
materials before it any firm basis for concluding that, as a matter of international law, a State no
longer enjoys immunity from civil suit in the courts of another State where acts of torture are
alleged.”

2 Concurring Opinion of Judge Pellonpaa and Nicolas Bratza

“A holding that immunity is incompatible with Article 6 of the Convention because of
the jus cogens nature of the prohibition of torture would have made it difficult to take into
account any considerations of this kind. In other words, in order not to contradict itself the Court
would have been forced to hold that the prohibition of torture must also prevail over immunity
of a foreign State’s public property, such as bank accounts intended for public purposes, real
estate used for a foreign State’s cultural institutes and other establishments abroad (including
even, it would appear, embassy buildings), etc., since it has not been suggested that immunity of

such public property from execution belongs to the corps of jus cogens.”
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1.2) The Jones Case (2014)

ﬂaﬁﬁﬂﬂguﬁummﬂﬂa Jones v. The Jones v Ministry of the Interior of
the Kingdom of Saudi Arabia and another ¥aifi9939iAuilogdn 93¢ A.¢A. 2001 Ronald
Jones AumAaMTIvIANINTeAIarinueglumeiensuidelasuuimiuanmnsside
$runifsdolu Ryadh  luaandonn Jones  gnidadslsanegiuialagidmiinfves
g19f015zide lade Jones  na1am1dn Wmthildindadalits 67 Yu Felusening
szezImfanan Jones seyin gridmthiuddeliivinusnade wh uvy wazv gnau
wagsioeusnalumi gniuldnayuaiowazlgautein gnvnuldlviusundu wazgndsduly
AuLUasuau@n (Mind-altering drugs) 1l Jones lasun1sudesiiuasnaugdansiy
9101193 Jones  Id15uUn19m929919n891nUNNS Fanansaaasuiinisuialduil Jones
#suihuaenndostiudondmmil Jones Iénarvnsaegiensde™

Fuiil 27 e A.A. 2002 Jones Budilosemaansivenandngiundiusis
ansosAndemedesTuunIIINIsNIENINUMAlnegIgfe1seide (Ministry of Interior)
uaziiuln Abdul Aziz Tugugiimihiivessgiensuide deundisegfensuidelddumies
damnudutuvesigiema uarlutuil 30 fquiou a.a. 2003 maitadeliwgfesuide
sumnuduiunelédden 1(1) ves SIA” ¢ Jones Bugnssal magnssalitadelgyssal
Iaamgdinvaanisiiesiuln Abdul Aziz wagdtadelviuln Abdul Aziz JAuRAgIU
nsz¥imInsInu eg1lsfiny dhewgienszileduiniverags (House of Lord) Aage
Aadedoidssendurindudfininwmagussal Tnsmaufiuinsiasimunluafdlasy

v A

anuduiuressgianuanndenarvn wadl ludfininwieagadinisnandisussiudifn

o

[

AeadosiuanuduiussenineauduiuvessgiunguuneanvaziavameguLfeaiy

* Joint Dissenting Opinion of Judge Rozakis and Caflisch joined by Judge Wildhaber,
Costa, Cabral Barreto and Vjic, para.l

“For the basic characteristic of a jus cogens rule is that, as a source of law in the now
vertical international legal system, it overrides any other rule which does not have the same
status. In the event of a conflict between a jus cogens rule and any other rule of international
law, the former prevails. The consequence of such prevalence is that the conflicting rule is null
and void, or, in any event, does not produce legal effects which are in contradiction with the
content of the peremptory rule.”

 Jones and Others v. The United Kingdom Judgment, European Court of Human Rights,
2014, para.7-8

e Ibid, para.9-10
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1ne Lord Bingham waz Lord Hoffman unseiudn anuduiuvessgilunguuneatyai
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law) nQuuneaeslisdianistanuanaiuseniy

Fomagaansvenandnsidadelihevofenszideianslasuanuduiu
90433 the Jones Fadutlesansrwernndnaifuad Jones v. United Kingdom #ada@ns
uyweruglsy nanvil answerandnsazfinded 6(1) anslunsdiianszuaunimi
Y (Access to legal process) vadlang ognglsinu mavujiasteoldutveland lny
389Af Al-Adsani Midadedn lutegtudslaifinguinesenintessima viewuuftives
Sglnezdudulain mammumtﬂumiavLuﬂﬂgwmaaﬂwmvmmmmamﬂumaamuﬁuaﬂ
msliaruduiuresdy uonanimadesuiaiuiiulifed

“Tunare i Mnouuasndsinnyivesmagsansvetansnslund
i Fsgsmausnldinersandy luifgtunguunesnvasiianmdudosniiuresnuduii
vossglupdunsititososgssusemansolal ... oghefniu lufiarudniuimaissiiorsan
sanmsimaremadluidomasy iesnnaininwmagisssuseninysmassning
wosuiliudnad Gedelddramsvmailsl AriwinwmagisssusynIsmais N
wuiFesudenivesnguineriaussndseninsaina neldasrmdninasiluiou
nuniug A.A. 2012 91 lsiidegnifuainngmnednvaziiayinlusesniudusuressy
iAndueehaiugusssy™”

msszyliluiiemaiuvesmagnsuysesuglsuiedn luiengauaiaia
Fadelenledlaniaesad wmsienisiienaniglulvmnuduiuvesigunsganelssinaiu
< [ ¢ v ' = t% Y v v O ¢l
ulumuvdninat 2 98 nadme nsliauAuiuvessgiudy 1. nswarsmdselevud
YaUsIIN (Legitimate  aim) wag 2. danuduiusiuuizanluaiuladadiu

* Pietro di Ciaccio, A Torturer’s Manifesto? Impunity through Immunity in Jones v The
Kingdom of Saudi Arabia, Sydney Law Review, p.552-553, 557

* Jones and Others v. The United Kingdom Judgment, European Court of Human Rights,
2014, para.197-198

“In recent years, both prior to and following the House of Lords judgment in the present
case, a number of national jurisdictions have considered whether there is now a jus cogens
exception to State immunity in civil claims against the State ... However, it is not necessary for
the Court to examine all of these developments in detail since the recent judgment of the
International Court of Justice in Germany v. Italy — which must be considered by this Court as
authoritative as regards the content of customary international law - clearly establishes that, by

February 2012, no jus cogens exception to State immunity had yet crystallised”
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fremnt dymiiintude uitaansuarldiunisseniuanslunsldiurald
ANAEIERINNYMNITEnIUTEIWA WA uduiuvesssenandiunduguassaluns
uenavmaBeefimngan ngluunil 3 azlé@nwidnfvesmagRsssuszninasemnely
A Jurisdictional Immunities of the States #afUszifiufeitesiumnuduiussening
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FoiaasauaznannguaneluAininwmagisssuad Jurisdictional

Immunities of the State (Germany v. Italy: Greece intervening)

MnnmMsAnsIuni 2 wudgydausniidwiuguasiadavnslalidaanyy
1#$unisualdandonennisinssinnisasidangmaneuyuwesssuseninalssinaogis
IR mﬂmmhj%mLﬁlumawmﬁigzﬁmuaué’ﬁyigmqqLaﬂaﬂ’uﬁ 4 A.f. 1907 (Hague
Convention VI 1907) wagfiSansiiandnoydnygyiaiian a.a. 1949 atfufl 1 (Additional
Protocol | of Geneva Convention 1949) Bslunintiu maneluilenalduniinilesle
AadunvyaiAnanan Lﬁmmﬂ%’gﬁgﬂﬁamﬂuﬂﬁﬁﬂé’wmmﬁuﬁ’wm%’gsﬁum dwalirng
aeluldanunsafiansanaale

og19l5fmu lodudl 3 quatsius A 2012 magAsssuszninaUszing
(International Court of Justice) ladiAfin1nwIad Jurisdictional Immunities of the State
senaesuiiiudnd uarndudnFesaen Tnailuadfiidefinasaieafuaruduiusiu
FeansazifianguuenyuesTnTzninUssmaeg e eLsaiundnauduiuvesiys 9
nninasifignagfiaduldsuanuzdungmnednumsifenn (us cogens) neldngmans
sewieUseing Suldinduaiiiautususimfnnuiluad Arest Warrant wag Armed
Activities of the Territory of the Congo ildin1sifadelulseiuiifidnuvazadieiu waz
dosnifumfininuivesemagisssuseninaszna Jsflaruddnseng e sening
Usgine LWiwﬁwﬁ‘w1ﬂmﬁmagﬂi%’LﬁuLLuaﬂﬁﬁasum%’gﬁmsﬂ,uamﬂm 914157 navas
ﬁwmmﬁdawaiumqaulﬁmﬂaLaﬂﬁuuﬁlﬁ%’ummLﬁa‘mamﬂmsasL:ﬁmﬂgwmawwaﬁﬁm
serinUszma JeneliinUssdiudagmidmalilaanvuliaunseldanslunisSensednd
nsualdandyla

fatiu Tuundl 3 azdunisinviafdeagfsssuseninesemaluad Jurisdictional
Immunities of the State (Germany v. Italy: Greece intervening) lagazyinn13ANE10970
Tudawasia 2 the uaznslWinauavesmagfsssusewinssema Saazanmsouandliifiu
InguInesznitsUssmaluiFosanuduiuvesiguiaswddnunltuiaunuilufianisdla
LLazﬁmmLﬂﬁﬂuLLUaaﬁﬁﬁ'ﬁy‘Lm6]Lﬁm%ﬂmwdwﬁi’mmmsmﬂﬂmnmﬁmum ey
fugnilumsumenderimeglusuian sludaisnisvienalndudieliavsuddamneuly
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3.1 79119939LaZAMUTUNIVDIAR

9297 A.A. 1939 lavinasmsiulanasan 2 (World War 1) Juseninadadunusing
(Allies) flurednue (Axis) meluszeznaiasnsulanasad 2 ladintu Sauldsuuiniu
a aa I3 o =1 =] 1 I
wazidetinaadudvinannlaedanvsunannislasivesudazineluansiy uas 2 Ussine
lunang quszsmeanlasuanudemeainasnsuliinasidueudemeneninddunso fe
yapannw teunussinadniduwazszmen3s

lufousiquigy a.e. 1940 Baalmdisinainsiulanaseil 2 lnedamanandianin
1 [ .«.:4' Id 1 al v a £ . = < Y o 1 (%
YNNI TUBNEINUINTITIAWOIUY (German Reich) BadudssinauINIeon Yy
soulul a.a. 1943 willn yaladil (Benito Mussolini) Hurdnmaluraguuiunduniedu
e idendseseenuineiheduiusiing Wedandladunediudeduiusiinsuddni
Aalivinsusenieaeasuiueesudl

oehdlsfiony Aufiludmadinulngdigninnsesienasindmmavensesuiuagly
sewial ae. 1943 uisnsaugavesasastulanasd 2 nesfndmmsveawesuilévihng
adlnwifinenuiunelufuuaudna TnefinsdanamywaiSounaziinisdmaliousnou
wntudaaluiluwssauldsdu (Forced labour) ‘uaﬂmﬂﬁﬂaaﬁwé’wmisﬂw@m?ﬁgﬂwmﬁ
vasthewesuidiunuladiuiuinnlilasuaniusdnivyasnsiy (Prisoner of war) 4agnis

a aa Ly P o ! L a A VY & v o ~208
’eJWm‘VlQﬂQ‘UmaW‘LJEJ\‘iQﬂa\ﬂ‘ﬂEJ\‘iLEJaﬁll‘uL‘W@i‘?ﬁLUuLLiNWUUﬂﬂUI‘u&@iNu

doasesalanadedl 2 IiFuarasheduiusiinsanunsoiorusmiedhodnue 36l
Hn19viausdydufnin (Peace treaty) %mzquqﬂlﬁaé’uﬁuﬁﬁmﬁ’uﬁﬂwmas]ﬂszmﬂﬁ
Hurheviowiluasnsm wagluduil 10 nuaius a.a. 1947 dheduiusiingliiausayan
Fuinmiusmalaglannudfyveausdyyratuiiiordestunaiinuuiniendeain
ansnilubosanugmengrnsuazaniugnaasgia - dveuniidiayde doundl 77 sey

3N

“1. dunsuansiinavsavldvesausaygravvid vinwdaulugosudituyesdna
wsavenUYIAINIAYY LignUUmTunsweduvesdag (Enemy property) uasdo911nv1anun
8UNAINNITUHURIYU 192 gNEnkan

® Jurisdictional Immunities of the States (Germany v. Italy: Greece intervening), para.20.
209 .
Ibid, para.21
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2. wswdauiiannsaszyld (dentifiable) vesdmauazvasnumadniangneillay
msvssumsansydyeniuunuvesdmaludusesuilnenasmssensesui iaidmii
YougsHTNEVaIIU 3 Aueneu a.a. 1943 Tavsilasunisvalsau

3. msilunnionisonltaulunsndauvesdmaluee suivsiinduldniuinsnis
s997ezimunlaeglte wialunsdnnsensesui

4. ... IMaFeraNsluLINYeITTUay lUINYaIAUYIAMATuYNYBlTensnalasul
uazAumie sulis o dedlildiAnTufeiuil 8 wounieu a.a. 1945 tuuddeisensos
Z@7#@5@5ﬂ@7nﬁww7zzasﬁu5n5&75u7ﬁi7wan’aui’uﬁ 1 Auergu A.A. 1939 miﬁasﬁwﬁi
531/;707/7145»%7707 Léﬂgwaéiﬂniawmium’)\ﬁﬁ (inter-governmental claims) aummnvmi
@@mﬂmmwmmmw uazdoisensoaiamunduieatunsgadensold suaudenei
iAndussninasnsi

Sofinsannausdygduinmssuitsheduiusissfudadaduiasdiuld
maamwuﬁmwaam{[mamﬁaauaw%iusuaLﬁaﬂsaamaqlmwﬂummaaamama’luum
vosaunA BndiitetlostuterlilliAnnisilesfesdiuaumnfiazifinduniumn msennads
MerRINAngInTINE Il TUANEIMEANAIATINTILIULINABINIINITE LI WAL
#sumsgaldandems FehliAnnisiaitudamasuaumnnldiasduandildsuamiu
Fomeieslnenssviolaemsdeusnumemvesiiilasuanudeme

noulud A.p. 1953 aniussgieasuil (Federal Republic of Germany) la5usns

ﬂgmmaﬁﬁ%@iﬂ Federal Compensation Law concerning Victims of National Socialist

10 Ibid, para.22

“1. From the coming into force of the present Treaty property in Germany of Italy and of
[talian nationals shall no longer be treated as enemy property and all restrictions based on such
treatment shall be removed.

2. |dentifiable property of Italy and of Italian nationals removed by force or duress from
ltalian territory to Germany by German forces or authorities after September 3, 1943, shall be
eligible for restitution.

3. The restoration and restitution of Italian property in Germany shall be effected in
accordance with measures which will be determined by the Powers in occupation of Germany.

4. Without prejudice to these and to any other dispositions in favour of Italy and Italian
nationals by the Powers occupying Germany, Italy waives on its own behalf and on behalf of
[talian nationals all claims against Germany and German nationals outstanding on May 8, 1945,
except those arising out of contracts and other obligations entered into, and rights acquired,
before September 1, 1939. This waiver shall be deemed to include debts, all intergovernmental
claims in respect of arrangements entered into in the course of the war, and all claims for loss or

damage arising during the war.”
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Persecution  (Bundesentschadigungsgesetz  (BEG)
1 a 2% I . . a < A = . 1 [
Andameliuiyanau1eUseLnn (Certain categories) Mnniluiavesund (Nazi) agelsf
My Wenguuneatulieanin AUYIREMIATILILLINNEIEINTEEENTaINTYAldALFe e
nnguineatuiudliatunsaiila wWesangsesldidideulunuiienuveglasuning
a v & A vy M yaa o ' .. & Ao

demeaunguuneadull niegseclulaliiuiiey (Domicile) ¥SeWNn135 (Permanent

. i v o 2212
resident) luwwesudaunnguunelaniiuall

Frewmnil SevhliAensudlungunglud e 1965 Tngrnenseuaguiaiianies
yosypraiilasunsnalvumssuflamgandymaiensduaundnvesnguunanugilaly
yrwesudl luragfingrunedisvuaiuinimanaiiainsosiondedldtuadoad
anugdade (Refugee) daus 1 manau a.a. 1953 ulfazfinisudngunsatill auridnia
SrununnidalidfoulunungruneiasldfunsvaldridememeidesnngFoslalad
anuzianeRuATull 1 naneu ad. 1953 uazdewivilisifewiomaiosuiifieuna
Snnaldvhnsiulugnendosianun’

mndmresngrneatiuiiuhlmiinnuanas (Agreements) seuinaasuiiiy
SanaTudiuay 2 atu IngluatuusndednadeduldifloTuil 16 fueneu aa. 1963 fanwy
Aeadeatu ‘nssefudefinmduierfunindauuisssnnuar Yy fenfunisiduas
LWASWENA’ (Settlement of certain property-related, economic and financial questions)
aeldmnumnasatuifluted 1 wesudardwrmaldruidemeliundaadmiuiam
Taqiisidnuaziiiluniaasugia (Economic nature) Aifansdnadiszay” wagludod 2 vos

ANUANAITEYI

“1. $puIadmAveYsEnImIIN SN TeeanEa199AEalulaingstsy luiresdulae
NI9138N3099INTFNTOUAAANIUNY NU18YBIDN ARG I gLE0 TUTNTOUARAN NN NIIY
vougesuil Miflvouismaiudnsuasanunsaiiiniuseniisseznariuil 1 fugeu a.a.
1939 09 8 WgwnIAL A.F. 1945

2. 33U188m159¢ 9 1gR 1Y i Uaius Sl suivTayrnanIung e a suil
Fmsunsevaumsiersanmmantululs vsenisiosdoaninguungdug suinnn
yARAAINNNIEYesBmaIATNTISenawnndaiSanseilanaranluisse 177

" Ibid, para.23
212 .

Ibid, para.23
213 .

Ibid, para.23
214

Ibid, para.24
215 .

Ibid, para.24
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ANuanasatuil 2 Faiinadeduldilioiun 31 dguieu A.a. 1963 dauiieitaiu
‘Aaldauds s MTUANEIRDN AN AT UAMNLEIIEINNINTNITANN VDY IR EIAL
"oy’ (Compensation for Italian nationals subjected to National Socialist measures of
persecution) asgdfgyvesnUnNaatuilhe amiussgiuesuliazdnerynldninudenie
TinuausAdaanlasuanudsnieoarnuinin1s6nee) neldden 1 wesarun nasatuil

= cs' 1 va a & a o ¥ a Y a
wosuilinnasazaelndnd Wukudiwau 40 81u Deutsche Tasdlanusuallunisvaldi§u

UL

“iilovsslemivosnuIisnIa Aemmunadond fiasomiognunisaiosmnag
MelduImsnIsnIsnaTvumevesIAsANTey UazEimsuIuINAINga oSNNS
ATnFemeungun e uAinnavesnIlmInITIMa 1 wasiileysylvlesgiines
AN AT INSUAANIINNAVOIINTAITHI

warludedl 3 dmuainisdeiuresanitusgwesuiluafsifoinlunsssiude
finwilunsaeldandemensaninessriaeesuiiudma

“... mswalenilimiuded 1 doantumsseiudoiinmaningseninamiusigigosud

1

o a Al v o I aw % 4,217
uazarsrsassgomaluyndymilalienalimuausaygymivi

WAINANNANENSEIIEnTussFleasuiifuasnsuigdna 2 atulmhadaduuay
~ v @ Y o Y a Y ) o P v o
Hnaveruld dasaunluiui 2 Gvney A.a. 2000 aniussgiwasuiisunguunentdlunisinns

“(1) The Italian Government declares all outstanding claims on the part of the Italian
Republic or Italian natural or legal persons against the Federal Republic of Germany or German
natural or legal persons to be settled to the extent that they are based on rights and
circumstances which arose during the period from 1 September 1939 to 8 May 1945.

(2) The Italian Government shall indemnify the Federal Republic of Germany and German
natural or legal persons for any possible judicial proceedings or other legal action by Italian
natural or legal persons in relation to the above-mentioned claims.”

2 Ibid, para.25

“for the benefit of Italian nationals who, on grounds of their race, faith or ideology were
subjected to National-Socialist measures of persecution and who, as a result of those persecution
measures, suffered loss of liberty or damage to their health, and for the benefit of the
dependents of those who died in consequence of such measures”.

2 Ibid, para.25

“... the payment provided for in Article 1 shall constitute final settlement between the
Federal Republic of Germany and the Italian Republic of all questions governed by the present

Treaty.”
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e Ibid, para.26
219 .
Ibid, para.26
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1) AR luA1ausznadnia (Proceedings before Italian Courts)

$udl 23 fuenoy a.a. 1998 Wieawd w3l (Luigi Ferini) AuyAsnaTuasgnivly
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o3Ulny (Sovereign  state) ey iwesudiFefiannuduiuvesigarniansiuiania

20 Ibid, para.26

“...held that Article 11, paragraph 3, of the 2000 Federal Law, which excluded reparation
for prisoners of war, did not violate the right to equality before the law guaranteed by the
German Constitution, and that public international law did not establish an individual right to
compensation for forced labour.”

= Ibid, para.26

“... a Chamber of that Court declared that the application was “incompatible ratione
materiae” with the provisions of the Convention on the Protection of Human Rights and

Fundamental Freedoms and its protocols and therefore was declared inadmissible.”



91

(Jurisdictional immunity) tWe3iguanssalnam1agnssal (Court of Appeal of Florence)
magnssalufiasransnivotneiiuagiivanaiedtiumatususunlaiiaden

og9lsinnu le3ddufn semagedmnd (Court of Cassation) wazlutuil 24
furAu A.A. 2004 FagaItiadedn madmatwnsnamieriladlagduieatunsisenses
AndemenuiiloIidladudiiioann lasmagiliinamadn aruduiuvesigliainsa
thanldfuaniunisaifinsnsesiniignaanamundunisnseienvgyinssusgninesema

(International crime)

Aendsaniimagsdndiiuinmadanadivnsiunalunisiuiies duiunidegn
dnduludsmatuiudl Arezzo leliiinisidads Gemna Arezzo 1A 3Tadeluui 12
e a.e. 2007 gmaiiuiiudimatsiiansunalunissuiosluadidl winisdones
Tidinsuald (Reparation) Sunuaeigaaa egrdlsfinu magmssallaiiudeiumadusiy
magnssaliiuineesuiinsazdreandeme (Damages) Wnne3dl uazlivanainaudy
fuvassganassunalilaidnuaziinin (Absolute) wazlidasananddlalaesslasg
nisnnnisnszivesfgiug iidnuasduenvginssunieldnguanese ninausena
(Crimes under international law)™”

0o aa w

U gj 1 a ay va ! a aa o % a A 14
HuRausimageuedandlataiiaduinmadmaiivngiustunisiuiiesanisenses
Arwaldaudsniy wasndnausuiuvessgliaiuisasislalunsdiiduenvginssy
' 2 ° o aX ! & v . . & aa
seninelseina AlluaraduuiIniAftulasiaaatusuly Turin wag Sciacca N3 2 AR
Hessormalneadoaiunisiusne (Deportation) wazn1siluuseudsduluwesuiilugied
A.A. 1943-1945 FaluvauziRednumaeesuillainistudsesludsemagevesdnnaduduin
Aagnakilsunasuilowseiansanafilesnieosuilinuduiuveesy wlnseuumds
| a Ao A o a  ax ° N o ay v
293U 29 WA A.A. 2008 MagdIadmstudumadmatiundunavitenilasnle

finstueonsesuiieeniediivalinidyme

uenniimagevesdnadinsdusunislunisliivenaluad Ferini luuSunilsfu
28nlUINN1TRAITANAR Mr. Max Josef Milde oRARANITNYDINUIENBIARINNIT
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2 Ibid, para.27
* Ibid, para.28
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U933y

24 Ibid, para.29
2 Ibid, para.30
ze Ibid, para.31
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" Ibid, para.32
28 Ibid, para.33
2 Ibid, para.34
20 Ibid, para.33
231 .

Ibid, para.35
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P2 p Special Highest Court shall be established, the jurisdiction of which shall

comprise:
f) The settlement of controversies related to the designation of rules of

international law as generally acknowledged in accordance with article 28 paragraph 1.”

* Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.36

234 .

Ibid, para.15
“Germany prays the Court to adjudge and declare that the Italian Republic :
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124 v U A 1 14 v = Idgj 236
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goldandemeliniudend dadumveiieguenwiiondiuiama Wednszuiunislinis

(1) by allowing civil claims based on violations of international humanitarian law
by the German Reich during World War Il from September 1943 to May 1945, to be brought
against the Federal Republic of Germany, committed violations of obligations under international
law in that it has failed to respect the jurisdictional immunity which the Federal Republic of
Germany enjoys under international law;

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of Germany’s
jurisdictional immunity;

(3) by declaring Greek judgments based on occurrences similar to those defined
above in request No. 1 enforceable in Italy, committed a further breach of Germany’s
jurisdictional immunity.

Accordingly, the Federal Republic of Germany prays the Court to adjudge and declare
that

(4) the Italian Republic’s international responsibility is engaged,;

(5) the Italian Republic must, by means of its own choosing, take any and all
steps to ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable ;

(6) the Italian Republic must take any and all steps to ensure that in the future
[talian courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above.”

* Ibid, para.16

20 Ibid, para.16

“On the basis of the facts and arguments set out [in Italy’s CounterMemorial and
Rejoinder], and reserving its right to supplement or amend these Submissions, Italy respectfully

requests that the Court adjudge and declare that all the claims of Germany are rejected.”
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=t Ibid, para.17

8 Ibid, para.17

“[Flor the reasons given in [its] written and oral pleadings, [Italy requests] that the Court
adjudege and hold the claims of the Applicant to be unfounded. This request is subject to the
qualification that . . . Italy has no objection to any decision by the Court obliging Italy to ensure
that the mortgage on Villa Vigoni inscribed at the land registry is cancelled.”

* Ibid, para.6

20 Ibid, para.18

“that the effect of the judgment that the ICJ will hand down in this case concerning the
jurisdictional immunity of the State will be of major importance to the Italian legal order and

certainly to the Greek legal order
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Further, an ICJ decision on the effects of the principle of jurisdictional immunity of States
when faced with a jus cogens rule of international law — such as the prohibition on violation of
fundamental rules of humanitarian law — will guide the Greek courts in this regard. It will thus
have a significant effect on pending and potential lawsuits brought by individuals before those
courts.”

241 Ibid, para.41

“The High Contracting Parties shall submit to the judgment of the International Court of
Justice all international legal disputes which may arise between them including, in particular,
those concerning:

(a) the interpretation of a treaty;,

(b) any question of international law,

(c) the existence of any fact which, if established, would constitute a breach of an
international obligation;

(d) the nature or extent of the reparation to be made for the breach of an international
obligation.”

* Ibid, para.40
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firudeadestunisealdaidemeduiinannesindamms (Armed forces) vadgasudl
Tudae¥ a.a. 1943-1945 uddilosensesuiluiiliieitestunsufofdedgmilus og
N13YAMANFIEAUAIRININYIY0IMIaBRE AleevatuTuiiielATEUdAINANAY
Mg AkazaInNstiRuaRvestesuiifugnadin ity FefnwmilAatugeylidud

Y
[

asdaiaeindarfinasawazanunIsalianuea ety avaannfioydeygimatuiinataduld
a aav i [ ° N ay v =% aa o 2 &

wagdmantdlalaudslagmuariosiwesuiladunsraun Aravdidadeluussiauilin
a o a ad Y A .

AaTRlUReIUIalUNISRATUIAALAINTET 1 U9 European Convention for the Peaceful

Settlement of Disputes246

“the Court must . . . always be satisfied that it has jurisdiction, and must if necessary go
into the matter proprio motu” (Appeal relating to the Jurisdiction of the ICAO Council (India v.
Pakistan)

o Ibid, para.42

“... it shall not apply to “disputes relating to facts or situations prior to the entry into
force of this Convention as between the parties to the dispute”.

24 Ibid, para.d43

e Ibid, para.d4d

20 Ibid, para.d4d
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3.2.2 UsziunisazilinAanufuiuvesigannungiunadia  (Immunity from

Jurisdiction)
3.2.2.1 nsgunamiiuaffaUsemAeasiulag 1A anaA1adn1a

° ) <z & v & A aa o Ay va !
a'ﬁ/ﬁUﬂﬁgLWUUﬁWa”lVLWLLEJﬂﬂigL@u%f\]gﬁuf\]aﬂ(ﬂqmLﬂ@maml@mﬂ’ﬁlﬂu@ﬂ’]m@

[
a v a

fav Tnediviedu 2 Usziudieiu TuduvesUsaifunsnidudelfudwosdrednalutes
vinnsazfinnglufulauvesigiifinisiansanad (Territorial tort principle) wagludau
vosUszifuiiaonfudeliudvesihednailainisentudedlumanieludna Tasly
Ussiiuftaesidianunsaudedesldsniteau 4 deldudsdaasinnmsnandelulutdor

neufimanazdluitedeussiuilatinsentundedifuluad matussens
Tudesfudouirdeiimamayifdaseludssifiuiivevwniiodla soudrasslalfnansly
Soedelulsefudiliieadestuad warlunisidadevesrmanudeliudvosiaanadnely
ARl maazimdnnislauitade iesnnafithiuedfifetuauduiueessy uidgmi
dwﬁﬁwmﬂgmmr;hwmhﬂé’tﬂumﬁﬁuaaauﬁmmsumﬂwiumﬁﬁﬁwﬁ’md’aﬁmﬁ’ummﬁm
ﬂusuaﬁﬁt,aa LauLLmLaaimummumUumﬂ European Convention on State Immunity
1972 gatuiien an‘mmwivmﬁlumaaﬂgmmamummmﬂuisﬂuﬂmwvumgwmw
feglurieszeziialaunidadend maﬂmmwumwammaw3zmummuﬂaumzmq
NSNANsTelALdsvaslaaginy

malalsuuNaIsunIINssuIunITiasaniatulumanieludniaiiye
Aau1NNIINIEYINTRINeIRawMIsleesull (Armed forces) hareiAns (Organs) SIUDY
| ' @ a =~ . o S = =
MINBIUAN99093N5235Aa5uT (German Reich) Tuadasasiulanaseil 2 vl Lwasuil
vousundilafatunluefndudsiiliveumenguunewasseusumeiteesuiiniy
SuRaausmgnsainlAdAnTY Famiaiiuinnisnszrieneg iiiedulddnazidunsdues
. . =) IS . & o A a |
Ferrini v38lunsfiued Max Josef Milde 1Uun1snseyifaglinngnueuywesssusening
y oy Mo s o o
Useineluvaztunady” egalsini maldldgniesweliidadeiinisnseyidenaniveu
menguanenseld Ussinulymluaidfomadadiindiinezfonsnanuduiuyessy
1248
voueosuilvisely

Tunrsidadeaulsziaunlananiun aadmusndudeanalsaninagly

v Y

nannaeitalunsitadedeliudsvesisansihe Wemalansiaaeuguainuitansluies

*" Charter of the International Military Tribunal 1945, article 6(b),(c)
“ Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.52-
53
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ANUANAUYBISTTErinueesuikagBnidunainnguuiganinlseindlsenineUseina
(Customary international law) ety Wesanwesuiidulssmeionidumaveos
Furopean Convention on State Immunity (ECSI) undgwmsudmaldlaidnduntdves
aué’zyzgwmﬁuﬁ%’iﬂﬂﬁmaﬁjﬂﬁummayé@m°1 Seluninfuraeesuivardmanluladunia
Y99 United Nations Convention on Jurisdictional Immunities of States and Their
Property (UNCIS) #aenduiieniu’ dadu mavsedosfionsanniudodt 38 (1)(b) ves
5ITUYYARLASITUTENINNUTEWNA (Statute of the Intemational Court of Justice) e
finsanfamsiiegvosndausymdssninsemaniniseafannuduiueealy mauazses
Timdninamilflunsiunvdnueangmneainussindlssning duduiusingluad North
Sea Continental Shelf 111 “msfleguesvdninasivesngmneainuseimdseninsUszina
gfeaiuuUFURMTuNYR (Settled  practice) $amfuau3anindungmane (opinion

.. 250
juris)”

masildedureifiuiindn uuaufiRvessy (State practice) amnsamldain
Afinnwveamanielufidaduiigaiuiganaussmainfianuduiunielil vionisesn
ngvanevesigine feenuielflubesauduiuresss vionssrsanslutesmuduiu
Yos¥groraneUszna uazuaainisal (Statement) fivhidulnesy nsdlvesmuidnindu
nguu1e (opinion juris) @1u1saagvioulaainnissensureesglun1saeauAuiuin
e senisUssagelravslumuduiuanunsiunavesssdu viienslvimnuduiu
pufinguaneszrisssmadmualiiigui®

vanAmANiuYesdguiinasiinsanifesiuieaduduiiiavesnuduiy
Y9335 TIANSUENUSELAY (Identification) wesvdnnsiiegaeldmananuduiulusiai
dun ognslsnmulud aa. 1980 AaznssuNBnITngMUIETENINaUsELINA (Intermational
Law Commission) léfasuinngunasivesnnuduiuvesdginsfusendunginamivhlues
e IaUsEINdlsEninaUsEna JedninasifiaagnssninmsngraneseuinaUsemale
aqﬂma‘j fnsananuuaufiRvessy (State practice) Auiuvesmas (Opinion of the
Court) figndudulasniseenngmanenislu (National legislation) Adfinnwiea (Judicial
decisions) N15819@MEAMUANAU (Assertion of a right to immunity) wazn1sTiAwLAY

* Ibid, para.54

20 Ibid, para.55

“the existence of a rule of customary international law requires that there be “a settled
practice” together with opinio juris”

21 Ibid, para.55
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Y93556199 (Comments of States) a@esinaeanilvinlinanennidu United Nations

Convention on Jurisdictional Immunities of States and Their Property 2004”7

AavesuledaluImannusivesauANiuves gt Intunumd Aty
NOMUNEIENINUTEALAEAIUNENRUSI¥1I19UTEMA (International  relationship) Laz
nEnnagiafanudnnisvesauiniisnfulugunvesdlnevessy (Principle  of
sovereign equality of States) Fedodl 2 235AUINBY Charter of United Nations - léfizq
Hogedoauudy uarfioindundnnsiugiuvesngmunesswinsuszina udnnsidnd
wdosinnsumdeutudundnnisiindsiisiunsesulnemilofunauvosmuuasdudunan
mnsrwnredulasilfiunsiunavessgniomanisaiuazyanafiegnieluiunauiiu n1s
sniiuluiesmnuduiuvesisuanddiifiufisnisueneananndnnisanusiniisuiuves
$1unvesulag™

denmaiarsaniadeliiseseninaginmluiTomanngmaineain
UsendlsenineUssmadosnuduiuvesssiiazthanliluedd maveeldvdnanuduiuves
Syiitegluvaiitoifiansaintulugned e 1943-1945 wiemaazfoaimdnanuduiiy
maa%’gﬁﬁaaﬂuﬂmﬁ’ﬂummﬁmﬁazLﬁmmmﬁuﬁ’umaﬂ%’gﬁuLﬁwﬁu Usgiuiimandiuin e
ndnn15usIngogludefl 13 e Intermational  Law  Commission  Articles  on
Responsibility of States for Internationally Wrongful Acts ﬁszq’jﬂmma@mﬂéjm
(Compatibility) v83n15nszsfunguaneszninsUssmatuansnsfmualdanng e
sersssimaiiiatadulilunafimanssiidetusibu fafu luefidmanfuindondn
Meveagesuiifideindmaazdaiusnsdludesnuduiuvesszsulifumganamanigly
8d npmnefitsiuldsiesdungmneluvaeinsazfinusnsdllubesauduiuressy
Antu uenanimanaeitedelilund Arest Warrant uwdri1 “nguansaiuduiulag
fugnuudnfudesiBnsinsanlasdnume ™ femniiouenidesauduiusenain
nvangansEUnelR (Substantive law) ffdnvamdusimuniinisnssdhiifet urey
vidohiveusnenguine Mnwasaiimasldeuneslulssiungrnefiaztnundsduly aa

2 Ibid, para.56

®United Nations Charter, Article 2(1)

“The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall
act in accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality of all its
Members.”

% Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.57

2 Ibid, para.58

“... the law of immunity is essentially procedural in nature”
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Y

@ Y 13 aa v 1 1y a a a I 1
ﬂLWU’JW@@\‘]LUuﬂQVN’]EWIlILL@%I“U@%@\TLLG]llﬂigU'JUﬂ’ﬁW@U’]im']IUFﬂa@Gﬂa VLiJI‘Uﬂ{]MlI’]U
| 256
Tut9d a.p. 1943-1945

manfanandssziiuiiinnsnseiveasesuiilutag a.a. 1943-1945 19y
nsnszThdssanle SclufinnimanfisnsaniilunaneqUssmasuiceosuiuas 8naiinig
LUNTENIINIINTLIINVBISTLRBWV (acta jure imperil) LazN13NTENTINIAYE (acta jure
gestionis) InsiunAnuaigssinglu UNCIS uay ECSI” usma-luadiilildgnuelsiseyn
nsnszihusziavlalungminesznisUssinadunisnszindandiading agrslsinu aa
wfuInsnszivesnesidmmsuazednsduquensesuifiusngeglunszuiunis
fnsanlumadmdiduidaauindunisnizuosigloud (acta jure imperi) anasilsf
sweiBentndedn mufimaldtummeuliuesdanzvesmanilddasniuundnna de
SonAuimansgiveasesuiifiuniansshuesiglasuiiduiioatu feassUssmadaiy
nsefufeinfsananfiansiluiiagldfuanuduiuresigannisnseiwesislasud 3
wuAniAgnialdlungraneseninsUssimg saudanguansangluusias SgiiAeadastu
Audutuvesss egslsin luafimanfesitedeusaduiignantuinlunssuiunis
#9130709A187 NE1IRe ANNALAUAINITalElATUNIINTEITBINBIMEIMMTuALBIANT
Juquasiziiniulunmedatunieys (Armed conflict) wiald™ msdhewesuiiviuiy
arwduiuainsoldlduarlififedindonsnsevhiudunisnsevhuesislneudi (acta jure
imperii) Tuvnendudu dedmdmudi anufuiuliaunsaldld wsiznsnserivesiglae
wiliinsounqulufsnisazidia (Tor) Mvialidsuna1ume (Death) uiaduunssne
(Personal injury) w3eAuidemesensneau (Damage to property) Suintulufiuuny
Y993gilinsRasanaf (forum state) wagdanduiuin wesuiilianunsadremnuduiule
wgnsnssivensesuiliinaniniu a flafaw dunisnsshiliReadestunisasde
ot 1oussigarengmnesEisUszivaLay lienvaz e dulalunaiBelevald
arademefiantuls”™ enamazyhnsinsuUssiumedludusioly

3.2.2.1.1 alasland

o

Usziauiaanisazifinntalufuwauvaiigiiinisnasanad

(Territorial tort)

wosuiiiudn UNCIS waz ECSI lalldazviounguuneaisnuseine
sewinsUseme uenanddeiasssiiaduluadiimuldineadesansedreiuundygalu

20 Ibid, para.58
1 Ibid, para.59
28 Ibid, para.60
2 Ibid, para.61
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audave 2 waslufiuntygalalueydynivi 2 NlgeUssasdazldiunisnseyinvednes

g >]
L2 ¥

o ada v oo ' £ a 1 =] a a =
danms wesuidliiuinnntesswds lddealvuuenmiloanaadmduasaanialy
AR Distomo  Latae3tiadedn55luianslasuainuAuiuainn1snseinveneamaammsi

a =

Aedunglausunvesniedaiunieeys waziaaniglunateszinedfiasnisidiun

o I

o N aq Yy ~ ° Aa ad v v o 260
g1unvesnugetnInlunsaifslangun Wesndaeiiansnaylvanuduiu

Sofinsananmilesvengesuilulszifunisazidanielufuuay
voe¥gfiinnsfinnsanad wosuineewdldmanfiuiinsassenitUssmaegs UNCS
way ECSl tulallfawiioudandaussmdlseninalsuive mazdaifiaatsunngiasias
serhssminaaesiisgdnsndunmatesinn nviaiiftesranieludnduas nFawinty
Midadelinmsazidanglufuuauvesisiiinsinsanafidudosniumuduiuuesds uun
UjtRvesiguazauidnindunguuneluyuuesveseesudislifivameagagulai
wosudliannsngulnaeuduiuresislunsdils uasdelinsansseninesUssnaiioans
atuagiioufaninuszindseninsUseva wifusngiedounildliiuninyeaneldng
assewhalssmatindsfuldtuneshdmms Sannfasananuuuithvesspfisidud
wulddaauiinsfasirldundydfdinaniunesidmms

Ussihud1e9ildinisendudumguaiiiadagluaanisluvas

bloak

dmsulutspifuiivesuiliudsdododuosdmadeiiidu 3 4™
laglude 1) uwazde 2) wosuilaudidafiissitanuduiuvessgaiuisaldlauwaslad
fosrialnnflazusunisldansanuduiuldmnnisnssvhdudunisnszvhussiglaoud
(acta jure imperil)’” daude 3) wesuiifiuimdndugaasesulanasii 2 wesudldly
Suvaldrideme saudanisduaazing kunisvaldandomeluuiunfiuandnsiueenty
wosuilfseSuneeinlsifiv@iusiing (Allied State) MAlatasdildsuandomeiiudiuiy
MnMsgapdevesUssrnruresnuiiFemuyndnInuananw wesufiuinnunnasi
wosudvilud e 1961 uazmsreRubinunguuneaniussglud a.e. 2000 do3udunis
g domendn uasdomedunuaniiluaunadmanlaildgnasidlilalésuns

2263
YA

20 Ibid, para.63
! Tusagihdle 3.2.2.1.2, nih 105-106
#? Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.61
263 .
Ibid, para.98
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Toldudad 1) uar 2) vousesulioguuangiuresnisfianson
n1snszvivessgaelandnauduiueessy na1afe winidunisnszsinvessglaewi (acta
jure imperii) $ggoulasuauduiuLuUIAnYIA (Absolute immunity) tagldfnnudnduy
wiosdfieh manssitiuszdmalumenilomsle Snitsdeifiaiednisngded garuily
pRsApthesstonsuMInsEhnesnesd e sudlurasasnsalana s 2 1unns
nszvivessslneutt dmsudeldudsdl 3) wesuildrin Iivinsweldandemeduanunnas
seurinedy mavenngrneaeluiiiedayadsliudglésunumdemeouda uazdududia
amadusieilifinfiusinslaagldfueeldadomefiusuaunendsiuanasasy

3.2.2.1.2 A lin1s5aae

o

UsziiuiFaenisazifinntslufivuauvesigiiiinnsiiansaunad

(Territorial tort)

dmsudhedandiiuin nguuneansnUsemdssninaussmalaiinas
faunandaganigliannsnszsvanuduiuldannsnssyhiidunisasiiia (Tort) fivinlsida
wAANUANY (Death) UNALIULAS19A1E (Personal  injury) wSeANULdeanensSneay
(Damage to property) é’uLﬁmﬁﬁuiuﬁuLLmumaa%’gﬁﬁmiﬂmimmﬁ (Forum state) k341119
nsgvituaziunanssyhuessglneud (acta jure imperi) fn Bnndatfuayudeliudailoe
N138N European Convention on State Immunity 1972 sﬂla‘ﬁ 11 wag United Nations
Convention on Jurisdictional Immunities of States and Their Property 2004 dal 12
wazdn 9 Tu 10 Uiumﬂwumiaaﬂﬂg]wmsmuLuamﬂmaﬂuauammﬂm 2 atiu

56}15%@%1 European Convention on State Immunity 1972 4

wa a

WRVATRIGHEEAT "]E] 10y mlummhﬂumiﬂivmsuamaqmmmwm(Forelgn armed

[ e

forces) agiwﬁ 31 gpsoudyy’™ uidmAiuiiundyddted 31 diluifisaud
undgyelfentdu (Saving clause) Nyjsuszasanaglaliminnistniussninseudyyi fu
auanadlagfiieardestuaniusveanesindadanga (Visiting forces) Mdnanlufuuau

asUlneruN1sBU U TIAE 5T

a Y 9 | A A A YR v o
dnnadilmanasioluindnguunenieluilifeafuizesanuauiu
2998101 nshazdsalusAlununldiun1snsevinveneaiden1ewd saunedn 7

o European Convention on State Immunity 1972, Article 31
“Nothing in this Convention shall affect any immunities or privileges enjoyed by a
Contracting State in respect of anything done or omitted to be done by, or in relation to, its

armed forces when on the territory of another Contracting State.”
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Uszne laun eaufiul eeanside uauin dastea uu wensnile wasansgalusning
£ o a { a g o L ! Q265
nsldlngunarmawienisazidlaiinTulagnaendesiewi

dwsudssiunsavifinnelufiuuauuessziinisfiansanad 8ad
MafelAudiaguuguvesnguueasauseinalseninausena laglvivgnadn Tutagdu
npvsneiFesuAifuesssimuIGgafissliainsndnnuduiuannisasiianielu
unnuvessgiitnisinsanadld Taemsnsgvivessgiintuliinsdunisnssshwesising
wivdensnszhwessgdandudiliansodsauduiuld sl srunmenguanedidaald
duararaliaesatiu nanfe UNCIS way ECS| wavwiiindaundl 31 ve ECSI aziundyef
Flairunldfunesmdeined sanauesindeuniduundyafeniu (Saving clause)
NaIAD Lﬁuﬁﬁawﬁﬂaﬂﬁum'ﬁsﬁ’mﬁ’maqau%é*fgzgﬁwdwau%éfiumﬁL?imﬁ'ummﬁmﬁ’wuaq

[ Ag7]

SyivausdymiiedfuanIugraIneeiIdatingd dnndatuayutelaudalllaenisiaue

ngrunenglufgafuaufuiuesgnliviunldiunesidsisn A Suduwulug Ua
VD3

Ussihud1e9iildinisendudumguaiiiadagluaianisluvas
=)
A

D

YTalaudauaadaalulsemuiianunsanudldeanidu 3 nsdialeniu T4
& A Y] ' v v v a A 1 oA ) v v v
4 3 nsaliaglananselull lagnldidumemalumanigluvedandwuiioniu doldudaues
dandaunsanentanamaluil
1) BenalanIn1snTevinvteasuilutisasasiulanasan 2 1y
n1snsevifineliminnisazilined19518uss (Serious  violation) AanannIsAIUNYRUIY
senirUsznanldlun1staiunieens (Armed conflict) Jatfuinnisnseyivedesuilidu
91YYINTTUAIATIN (War  crimes) wago19InIsuABLIauY¥ey@ (Crime  against

humani’ty)266

2) dmdBuduiinisnsyrhveneesuiiunisasdnngunaeives
ngvunesEninUssinaniidnvauzdungunaeinlienssniiudusgrsauls (Peremptory
A A = ! P Y] . 267
norm) mawL'ﬁ&maﬂamwum'}ﬂgwmaaﬂwmzLﬁmnm (jus cogens)

** Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.62
266 .

Ibid, para.80
2t Ibid, para.80
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3) dnnaldudeingisensesanslumaniglunanglagnujiasnis
v & v o a A=t A [ <
o lunnaluuy fedunisldungiuavesamadmadadaiuindu (Necessary) uagily
o 268
nunanny (Last resort)

Foldudad 1) way 2) Bm1derfuuurIAnINNNUILIYITEWIN
UszimahilianuduiunniyaaaiiinisazidiangruneseninsUssmasgisiousslugiu
AuRafininualy iy N1591819INUG DIYEYINTIUAIATIN BI1YYINTTUNITINTIY
91UYINTTUADIIAUY WYY Jegrunnuiauanilldsuanusfungmnednuasiana Gus
cogens) Tdaifianinsosuildvinisasdamuguaufiadinanlurisasasalanads 2
oehdlsfima SmanenenaltudrlidnnsiviandedulimaitestesZonandemenmaus
Weufiasnmduiuessy nsdifeldudadl 3) Samaneiemiausuuidnlyiin fisunieqdvs
Tumamelunnaugnufiasiiazlfunisvaliandensannsnszivesesuiluyn
sUuuu nsldangunavesmadmdsawesuididulumszanudndunasununisgaiing
flazlviggnazifialdsunsueldandenne

3.2.2.1.3 A121928V9AA

[

Usziautianisazfinntalufuwaueai3giiinisnarsanad

(Territorial tort)

marsstodunaludssuinldfithe T vyaAussnelnuasiis
NOVUNELENTENINNTNTLYINUBITTIAELT (acta jure imperi) AUNIINTEVNLTINNYE (acta
jure gestionis) Twdestoanuiieatunisanianielufuway (Terrtorial tort exception)
wiin eI European Convention on State Immunity 1972 wag United Nations
Convention on Jurisdictional Immunities of States and Their Property 2004 Alaifinng
WeNSEIININTEYiT 2 Ussavliduieniu wesdlemalalufiansanlusas (Draft) ves
ANENITUNBNIINQUINETENINUTEIMA FunuanIuliainudiuseden 12 v89 United
Nations Convention on Jurisdictional Immunities of States and Their Property 2004 11
“Founilulnainnimdnnsnnuduiuuusidn (Restrictive immunity) ins1glaifin1suen
seriensnsgvimeesulasuagnisnszyhweaientu’”” Mdliunuainansgewsnfdls
Tmnudiuludeuniisasuiii dofl 12 Fesfinruuazldodaonadesiunisuensening
msnsgimesislasuvitunmanseyindendudiinneduemu Wesnnnsueensnia
Tneiilindsisnsuonarmduitu 2 Ussinniagfunsdnudsrendnnisiifiogueangmne

28 Ibid, para.80
2 Ibid, para.64
“the article had gone even further than the restrictive doctrine, for it made no distinction

between sovereign acts and private law acts”
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1%

' ,270 1 =3 a J o % Yaa o
seninaUseme’” egelsfinig mavfiansauninluadilenanldlagneelimidadedingruny
a oA v Y A a . v g Yo ° )
InUszindlisestagniiuisesaziila (Tort exception) lullagtuldiunisnseiinvessylag
wiviselal uimavdninnsidaduegudanisnseyimiindulufuiauvesisniinisiansanad

[

(Forum state) lngnasnaanm1sveesgaalsema saudsesnnsduqueeigniinaulunisli

] Y o o ¢ o XY a & v vﬂu 271
ANUTINTAUNBINAMINT Ben1snseriinaiiianuaintunielin1iedniun1eeiys

ﬂﬁﬁﬂLéMé’fHﬁﬁ]ﬁﬂA’lﬂﬁaﬁ 11 4849 European Convention on State
Immunity 1972 wazdofl 12 999 United Nations Convention on Jurisdictional
Immunities of States and Their Property 2004 léﬂﬁfﬂwﬁfﬂiumiaﬁuauu%’aiéﬂ,l,é’qsuaq
daanseli Usenisle LLﬂ'jwayé’zgiyﬂﬂﬁqaawzlziﬁwaﬁaﬁuﬁ’u%mﬁuazLaaiuﬁﬁmm WA
Uwﬁ’ﬁgzﬁamaqaué’ﬁwwﬂﬁgqaaaaﬁ’uﬁmmlﬁm%’aﬂuﬂizmumsaau%u (Adoption) Lag
U (Implementation) snandlevnvesnganeaintssmdsswineussng

FIaENNITANTON 11 VB European Convention on State
Immunity 1972 Wudusuusn lagluden 11 szyin

“S3nAoudY11ld9199719ANANAURINYATINIIAIANN 1A
owdy118nSgnile minnsyuaunsAesaninuieadessunisaltlunuuinfuse
yana wionudsmesiensndauiiindulusuuauvessgiiinisiersannd uasningi
naliiAnmaiuuiaiundenaiudoneusingegluduunudina 19 uaeidarionss

o & 272
naYY

v a

Tngundgyel@den 11 dnduspainnsanmugiuden 31 Faseyi

20 Ibid, para.64

“must be interpreted and applied consistently with the time-honoured distinction
between acts jure imperii and acts jure gestionis” since to extend jurisdiction without regard to
that distinction “would be contrary to the existing principles of international law”

an Ibid, para.65

o Ibid, para.66

“A Contracting State cannot claim immunity from the jurisdiction of a court of another
Contracting State in proceedings which relate to redress for injury to the person or damage to
tangible property, if the facts which occasioned the injury or damage occurred in the territory of
the State of the forum, and if the author of the injury or damage was present in that territory at

the time when those facts occurred.”
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2 Ibid, para.67

“Nothing in this Convention shall affect any immunities or privileges enjoyed by a
Contracting State in respect of anything done or omitted to be done by, or in relation to, its
armed forces when on the territory of another Contracting State.”

" Ibid, para.67

“The Convention is not intended to govern situations which may arise in the event of
armed conflict; nor can it be invoked to resolve problems which may arise between allied States
as a result of the stationing of forces. These problems are generally dealt with by special
agreements

[Article 31] prevents the Convention being interpreted as having any influence upon

these matters.”
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wdniasandeuniudimanidiug aué’mmﬂaﬁ’uﬂmwﬁauﬁu
European Convention on State Immunity 1972 fifinsUwelataunuwennisnszvivasnes
Adenumstilueydygyia egrelsiniy ma-lafiansaidiaduie (Commentary) ¥03
AngNITNBNINgInesEnineUssmaldlidesunedn “dofl 12 luthunldfuaniunisald
Aedestunmedntunisens”” Bslundniu lunsiiiauese Sixth Committee of the
General Assembly of the Ad Hoc Committee on Jurisdictional Immunities of States
and Their Property Us¥51ut84 Ad Hoc Committee lﬁizqdﬁaqﬁ@mﬂﬁéﬂqa&jaﬁuﬁlﬁﬁ
wisulileurldiuRanssuvawmms (Military activities)

2 Ibid, para.68

2 Ibid, para.69

“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to pecuniary compensation for death or injury to the person, or
damage to or loss of tangible property, caused by an act or omission which is alleged to be
attributable to the State, if the act or omission occurred in whole or in part in the territory of that
other State and if the author of the act or omission was present in that territory at the time of
the act or omission.”

2 Ibid, para.69

“... the International Law Commission’s commentary on the text of Article 12 states that

that provision does not apply to “situations involving armed conflicts”
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2 Ibid, para.69

“the Convention does not apply to military activities, including the activities of armed
forces during an armed conflict ...”

2 Ibid, para.69

20 Ibid, para.70

! The United Kingdom State Immunity Act 1978 uag Singapore State Immunity Act 1985

2 Canada State Immunity Act 1985, Australian Foreign States Immunity Act 1985 ag
Israel Foreign State Immunity Law 2008

 South Africa Foreign State Immunity Act 1981, Act on the Civil Jurisdiction of Japan
with respect to a Foreign State 2009

" Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.71
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WulAgdtueagevedlosuaun (Supreme Court of Ireland) 31ade
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European Convention on Human Rights

* The United States Foreign Sovereign Immunities Act 1976
L etelier v. Republic of Chile
7 Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.71
288 .
Ibid, para.72
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e Ibid, para.73
20 Ibid, para.74
291 .

Ibid, para.75
*? bid, para.76
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MU TRvesgMIuTR (Settled  practice) Usznaufuauidnindunguane
(opinion juris) éfwiﬂﬂgiuﬁ North Sea Continental Shelf (Germany v. Denmark Wag
Germany V. Netherland)” wazlumd Continental Shelf (Libyan Arab Jamahiriya v.
Malta)
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Awandntunguang (opinion juris) veasyvivate usfveydyamyniAersdunuim
denylumsvuiinuas lianumanem3elunisiaunginamiinanarsaussma =

s Ibid, para.77
294 .
Ibid, para.78-79
> North Sea Continental Shelf (Germany v. Denmark ag Germany v. Netherland),
International Court of Justice, (1969), para.77
¢ Continental Shelf (Libyan Arab Jamahiriya v. Malta), International Court of Justice,
(1985), para.27
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(Nicaragua v. United States)
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Yaunlu ECSI HundeygiRentiu (Saving clause) virlunUgefAves ECSI ldamnsatsdu

“It is of course axiomatic that the material of customary international law is to be looked
for primarily in the actual practice and opinio juris of States, even though multilateral
conventions may have an important role to play in recording and defining rules deriving from
custom, or indeed in developing them.”

®" North Sea Continental Shelf (Germany v. Denmark kag Germany v. Netherland),
International Court of Justice, (1969), para.77

“... a belief that this practice is rendered obligatory by the existence of a rule of law
requiring it”

e Christopher Greenwood, Sources of International Law: An Introduction, United Nations
Office of Legal Affaire, p.1

* Ibid, p.2

 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States), International Court of Justice, (1986), para.186

“In order to deduce the existence of customary rules, the Court deems it sufficient that
the conduct of States should, in general, be consistent with such rules, and that instances of
State conduct inconsistent with a given rule should generally have been treated as breaches of

that rule, not as indications of the recognition of a new rule.”
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o Dissenting Opinion of Judge AD HOC Gaja, para 1
“... the scope of the “tort exception” deserves further analysis, also because this is an

area where the law, according to several judicial decisions, is currently “developing
% Ibid, para.2
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- Ibid, para.d4-5
0t Ibid, para.5
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Gaja  Bhiuiemnulidaauvesundaygisiegaeludn uifin
European Convention on State Immunity 9giin1sUayeiAinanuauiuvessgdsnaliiung
N3g9NY84N0IANINMTBY WAFIMTU United Nations Convention on Jurisdictional
Immunities of States and Their Property lﬂﬁuwﬂ’mﬂaﬁ%Lf\]uﬁizqﬁamﬂﬁmmé::uﬁ'uuﬁ
neadamg uslufeduneaes ILC defl 12 Lﬁu’jwuwﬁ'@fyfﬁiﬂﬂwﬁum?ﬁ'mﬁ’umqmqﬁ
(Armed  conflict) wazlifniseSuredulaiiudy saudshiinsseyfamaiiniuuives
foufiaseiidedl 12 o1marlaitald venanddslimundngudindalaglunssuiunissig
uineufiinsiaueseeuluds 6" Committee Tne Gerhard Hefner Uss1uaes Ad Hoc
Committee 1#AUI1AINTTUNIINITVNTT (Military  activities) lainisazasounguils soun
Usgsufitauerefiszyuin nadinisdatumaens eudyanaiavaseuaquiieviel usf
Lalasunismausulag anudrdynenguungludaiuveslsesiu Hefner Jadslaifinany
Farau wagiiloavmanussrn@sundn 59/38 WleSuoudyan Teseyliluiheenfunun
11 “F50191NUaaeN13aivesUsEs1IAT Ad Hoc Committee Tildlauasneeusie Ad Hoc
Committee”™” gantillifimudneuduiiontu lurasiuesinduazainul ety
aigé@zmﬂﬁﬁlé‘lﬁﬁmizﬂmdw ayé’aujzgwﬁlﬂ%’ﬁuﬁaﬂﬁwwmiwmi wavilofiansanann
ngvunengluvesuszmeniegilddnisszylidauiiaseunguisnistaiunisenisuse
Aanssumenmsmmsvseld™”

Gaja gnuUIAIANInwvesrtantsluTuLito a3 utga1wly
denAdeIUaInIsAnduARe iflauAeItoety wu nsdvesdndluaf Ferrini fimalale
anuduiulnelinanainnisnssyhiiatulufuueumesmadiinisfionsan nadvosdamaly
AR Bucheron uaz Grosz (Hunsdifimunivesdsamagnasiiluiduussudedulueosui
mariuindunsnseivesislaeudt Wssmadsieslirnuduiunieesui nsdlvesnivluad
Aerios Pagos malallviauduiuiiosainmsasidanistulufuunuvesmaiiinisfiarsun
athalsfinnu aesdound Margellos lun3eitadusnzuuu 6-5 Weouduimdnnisdes
Tooniunsazdialilifuanssuvesmvng Wudrtunsdlvesluuausluaf Natoniewski 7
fuunifedelulumaienfufumanis anieesflendusnaznuiiusas fgdadluuAnd
uwansnaiuveanll mslivgraludesniiunisavilinduiinainianssumanmsdsdaldiinig
Farauannna”

5 Ibid, para.6

“GA resolution 59/38, which adopted the Convention, said in its last preambular
paragraph: “Taking into account the statement of the Chairman of the Ad Hoc Committee
introducing the report of the Ad Hoc Committee.”

e Ibid, para.6-7

7 Ibid, para.8-9
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Auginny) Abdulgawi Yusuf eduneglumnuiiuudedn enasilyls
fsuniauinisvesnguuneseninassina lunandufumassadidugaFusures
Paeniiunisasilinniglufuiauyeisgodnend Holubek v. Government of the United
States of American u¥l A.f. 1962 39 Yusuf gninfuafifeusen 1960 Fatu nsfimala
firsannginasifimdasiatulmiduatounsialdudduauresngunmridun ™ Yusuf
Fe8ramnuiiuiisafunisnsgiivesigiBanidudues Lord Denning ‘ilolafiniuaay
WasuwauAndy dosdlasdneudugFy UssmandsonadudiBudu uasussmadun fiay
UURnL’ uaglieSuneifisninin NYNUNUNUTTANVBINYMIETENINUTEIWAR198E LU
aulaidnan (Grey zone) uagnisfieguasnginausiduanannideatuldlunguinizinig
ngvaneaunseiamaldesuiefeaniuzvesnginaeiatunazliaden ginasitusn A
waniAntunatedenatsasslunsdifeafudos nifuvesauduiueesds lasnns
Wasuudasludesauduiuililfiinandesmamanisya nsadseydyan vienis
fndureeIAnIMImaTitsUszmanioaua lanain1s uinisasuuasludesnudy
Auldaunsinudfininuivesmanielu dddueigaudaviudsudunsruandnuosnis
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WARIUN

Ussihuangqiildfinsentulumgnaiiadagluatanisluvas

bloak

I 2 aa v g v Y Sy v I a v v
mavulaUssiauieagidadelivananudeldudevasdiininilag
nstaueulupffadelUl

1) ﬂ?ﬂ%JWLLiWENﬂWiﬁ&ﬁﬂ (The Gravity of Violations)

dwduuszifiunsnasiimanazfesionsande Telaudsiiinguane
sevisUsenaladlinnuduiuunssuiedinngdrinanslunslvauduiuilesglfaside
ANMNEAYWE5IIUTEI9UsENA (International humanitarian law) ddluAfdaaldduas
Wlupeuduudrinnisnsgivensesuiluatvasasulanaded 2 \Wunisanfiangmane

- Dissenting Opinion of Judge Yusuf, Jurisdictional Immunities of the State, International
Court of Justice, (2012), para.45

*” Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.46-
a7
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ANANAUTRRERsUTAUanamT L

Jesdueaniiuin arwdusunnensiualildfufioudnnsl
FoaUftRnusinine uidssaulufenisldgnandunisfisnsanaidndae daduwd ma
melusdimiififazfesseyludesiudeuindgissmaiansfiarldnuduiueadgioud
Aavzlufinnsanuszinuuniiend (Merits) w3alyl maTuesin minanuduiuazaiusaldle
vi3eldlalldlaeTuogifunisas vdlanguineiyseTIUTI NUsInAvS e quanedvsuy ey
JEnIUTEInA LﬁuummmamﬂuawummmLﬂum doslamululsifuuisaineuiay
lanluFonandiuny  Ourisdiction) vasaa fatu mnifissidonduninignszvia
(Wrongful  acts) 1ungyinlasgliaunsald@nsanududule aaiuiinrufuiud
ansagnufiasidedsinemeiiioultidfiasons (Skiful construction) vesdana1ndng
ey

9814l5An 0 w1 NveeAIaY AD9ABIaIZNIIINYUNIETZUIN
Uszimainisiauiundagensgliaiuisaldanudquivlalunsaiiinisasilianguunedns
UYWTUMIONYMUNBUYBETITUIENINIUTEINADEN518U5In3B L AmanuIuenmiloaindd
Afadevesmanisludnid Aunvagldfuuiufjihvessy (State  practice) Aazaunsa
atdvayutelaudivesdnidlaay udinmragenseluad Distomo dzdn1sueusukulfn
(2 U ! a a . a Y a a £ U
PN LAFAEINLAYNIY (Special Supreme Court) AA Margellos lngLaﬁLmemﬂan
a O o a o o vy a A Y Ao a =
dniedadin1suad Margellos anlgansluranisisosanndsandaninineiluan Margellos

v a wua ] i M v Y a & a1 312

wansbiiuluUiRvesnisargainlaladinissensuuwifniusetisla

felundndy maamuinduuiufjohvesss (State practice) 9035
e iuingmneEaUssndseniussmalivilanslunsldnnuduiuvesigualy
B anIENSRITANIINANUTULTIVBINITNTEIN (Gravity of act) wuUFTRTIAma-my
Aoutedniau nglumanisluvesvats Ussiaiinisufastolindsiin ngnunesening
Uszinalailvimnuduiuvesdglunsdindnisnanmildazifiangruneansuyuevuszing
Usew (International human rights law) N13N32M1919gYINTINAIATIM (War crimes) 138
DIVYINTTUABUIAUYWYYIF (Crime  against  humanity) A39819.94 N53Led wAUIR
dlafiile Trduaud TWuaus uazsanverandng

* Ibid, para.81
! Ibid, para.82
2 Ibid, para.83
° Ibid, para.84
8 Ibid, para.85
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maslaesuigdelidn mungininwiealasamaiuiudnialy
UsEAUT wazdnnalaliAnaulkne1as feainaureddsantaninulivulalunsald Tne
YU

of

“Bendnszmindarimz lus 09199 N T IUAIATINLAZ 01 1N TTUAD
waauywemAliaansaiinsanlantunisnseimesylaeiaessesdansernslonam
urumeasulnels .. luaiismasuiiweusnvesngmuneiseiniudusuyessyiaieg
TumsiAguuas Smadteeususaegilsidnmusmauluvar diaduneunisivaeuudas
lusasnusuiiuvesssosasaliAntoonumnlulmilusosmuauiu na1ade ngunasii
Uiasmauiuluyntena s iideidunisealdnniemesuananarmainssusyning
Uszina

oils uimaneludmalddend Pinochet (No. 3) luad Ferrini
adfiuined Pinochet MiAnTuluraavsrandnaienfuauduiusesefnlseyuves
53 (Former Head of State) 91ntwm81u1an199181 (Criminal jurisdiction) ulgaauAui
vosfslunszvannsfinnsaniifisafunsiuinveudesanudems (Damages) fiindu
A1811BIINTTUIUNITANTAUINIBIY (Criminal proceedings) agnIEUIUNITANAITAN
19U (Civil proceedings) deauenandu dafienaluansiveonundnsliitadelinatensdl
uannfivguaiienaifiadeluaf Pinochet Hg1un1ain United Nation Convention
against Torture 1984 3slaifimuniertosiunid

manddunmsiansanngnsnielulagnuin aundamaldinats
miLLf’flﬁzJﬂgwmwmaﬁgaLm%mﬁﬁ%aﬂ’l United States Foreign Sovereign Immunities
Act 1996 Sufiilomeniiunislinruduiulunisnseviunsssanitldsmualy wu nns
N3UIY waENITHIMITIAEUTIAIINTEUIUNITN N VLY (Extrajudicial killings) lagnns
nszvhueaigisguraavigeuinasaindusgilinisatuayunisienisie”’ Tunsdid

- Ibid, para.86

“Italy is aware of the view according to which war crimes and crimes against humanity
could not be considered to be sovereign acts for which the State is entitled to invoke the
defence of sovereign immunity . . . While Italy acknowledges that in this area the law of State
immunity is undergoing a process of change, it also recognizes that it is not clear at this stage
whether this process will result in a new general exception to immunity — namely a rule
denying immunity with respect to every claim for compensation arising out [of] international
crimes.”

36 Ibid, para.87

2 Ibid, para.88
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AaTiLINIswAlungnnevesansgosnlifianundieadsiuiungmunevesssdue uwas
LufisglaaeoannguuiedninAuANiuYeIs§AIEL A TEIAIINTULIIVBINITNTEII

(Gravity of acts)’"

ounmalaufiansaneudyyi1szninssme Aldnuinddediia
lunsldmnuduiuvessglaun15o198annusulsevesniIsnseyinly European Convention
on State Immunity 1972 %38 United Nations Convention on Jurisdictional Immunities
of States and Their Property 2004 %38 Inter-American Draft Convention on
Jurisdictional Immunity of States Wagn1NlANIITUITIAIDTUNBVBIALNTINIBNITILNI
Uszinelun13919 United Nations Convention on Jurisdictional Immunities of States and
Their Property 2004 axnuin ol A.d. 1999 AuznssaSNssenIneUsemalddads
Working Group Buanlpefiviniifiarsanuuimmanisiavesnguunsauduiuess s
Tun1ANLINYDIT B Working Group finmsyafsdssiiiudymifiedn “lunsdveanis
FedinvTonisuraiudeyanafiiumnainnisnszivesizainnisagifiangLnasi ans
uyweruiidnvazdungnednvauniavafulssifuiliasasie™ aglsfiam T
nsdlivheftaaudflifnisudluasiulufunveseudyny Tunadesndinsanidesiuly
Sixth Committee wafilsidglauuzilidodiniFosngmunednunziinuin (us cogens)
mszgniAasiulueudygi ma“ﬁqLﬁu'jmmﬂsz’j’amam%ﬁmuquiﬁdw%’gﬁm6]
lLildRnsanlingmngadnUszimdlssninsUssmadiinanuduiuvesignuidaalinan
S

wdaandiaalafansaneydyyivseniteUszinand aas
WIUALAIIIIAITILRNTAUAIRNINEIVDIA1AaTEWINUTLNATI LT ULAEINU Aa8nAN
WWINW European Court of Human Rights Tuad Al-Adsani v. United Kingdom G?Tum Fadl
Taplumfinnwineunie

“... if allegedly performed by a State which the United States Government has
“designated as a State sponsor of terrorism”

e Ibid, para.89

* Ibid, para.89

“in the case of death or personal injury resulting from acts of a State in violation of
human rights norms having the character of jus cogens” and stated that this issue was one which
should not be ignored”

%0 Ibid, para.8%9
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“malaiiilunsiarsng g ssnindsema ma viatdedus 7
Uningeemassiudunanguliagulaiisslienlonnunuiuladnselvamnisiiossosns
' A o aly o ' 321
uvalumavesdszimaduiinisnsgyindunisnsuusunlagnnaan”

nlannuluneuiivesmfininwiiuladnindia European Court
of Huran Rights AgsaslipeusuwnAnininsglifidavsnazldnnuquivlunsdiieatunis
AZLIANYVUNENYBETTTUTENINUTENAVTONYVUNEAVEUY BEYUTENINUTENADE 19 TULT

nisUlinasannAinInena Al-Adsani v. United Kingdom lagien
Annwluad Kalogeropoulou and Others v. Greece and Germany @senalaenaiiles
NeatunsUiasvesiguraniesdadumumininwimalua@ Distomo aalaseyin

“malinudegdni dnisgeusuiulunguunegseninseinaved
uwIAN3gllaTUaE A IINANA U AT UTBIS EnTaa N UNaT IS UA UF e TIWa
I o N o o= J a, 322
RO 3FIUaNTTNINTINYINOIVY INTIUAONIANL BT

nwgnanaalanaul aagitiadednniglinguuieaise
Uszindlsgnindsewmenaiisingegludagdu Sgldgniedulvldnnuduiulaswmexangn
ﬂa’]’J‘Vi’W’J’]lﬂﬂiuVl’]ﬂ’]iauLllﬂﬂ{]%u’]ﬂﬂuwﬂﬁﬁmiuﬂﬂ’mﬂiuLWﬂWi@ﬂ{]%N’]UﬁV}ﬁNUUS%U
sgwihelsseediteuss anarveiiudnssiiaedt maiiaduanizusnsdauguiu
¥93¥5aNUnsIuIavesmaigou Tnmiisafuaiuduiuagldfunssuiufionsuime
9191 (Criminal proceedings) vaadmiinfivessy (Official of the State) viseld Tulyuszihu
= a a X323
fiFnan9z s tunfil

nIlAINTULTITRINITIaslln AaaldnsiivarauRgIfy
Usziiunisazidinnielufuuauresigninisfiansanad na1ife amavfiarsananuuiuiin

= Ibid, para.90

“... the Court is unable to discern in the international instruments, judicial authorities or
other materials before it any firm basis for concluding that, as a matter of international law, a
State no longer enjoys immunity from civil suit in the courts of another State where acts of
torture are alleged.”

“ Ibid, para.90

“The Court does not find it established, however, that there is yet acceptance in
international law of the proposition that States are not entitled to immunity in respect of civil
claims for damages brought against them in another State for crimes against humanity.”

2 Ibid, para.91
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¥e33giriinnssensunwaAalnuidnalalaudanvielyl Samansyyin uenmioand
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I imsuuniiduiiodtu Taglinguannmslifoguesuuiufifiveasy ma-luafiis
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2) AnuduRusEndenguuneansazAaYIa (jus cogens) fiu
ngunauiluidesnnuduiuvesdy (State immunity)

UssLiiuilaeafieanasaz fositadede nqvunodnuagiinuin (us
cogens) FanuzmileniinginamiluEesauduiuvess (State immunity) wiela mnudy
Fududeliubosdnaass navesanugiioguianitdasvhlviaruduiuresiglaiamise
Wlevsoly Hatefiarsmuinsesuiiliasfinngranednvasinuinaidludiasnsulan
nfaft 2
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fuBnfanils egnalsfiniy manferuiuinistatuduinlifogess dduaiinisasin
NNMNEANALLANIAFS nNgLNINYDINYMUIBN13TATUNIID135 (Law of armed conflict)
fudamsnaidos (Civilians) luRuuauiinisanses (Occupied territory) saudsluisos
nsimdaudie (Deportation) wawdiosluiduussauma (Slave labour) wazn1sipdeudng
Unnvasasuluidunssuna

marfudui ldfinnsdnfuromaninaeiteans msgvdnun o
apaunldludgmifiuandiaiy nnaeivesnuduiuvesigiidnvuzduatyda
(Procedural) waggnaniaiissudldimuniimalusguisannsolddnamiosziulsvielsl
wanand vianinasiludesanuduiuvesisldlildlunisidedoihnansei iedurey
vielivousengvane femeiioansléngrunesaatiy (Contemporary law) Tuidesaan
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Hunsazfandnnnsitin nguanelimslidedudoundafiazvinlugnsitadetgmiiios
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ruiuldladnluunsdeslusesastna® (Substantive) utdenfuiuniseeuiunisldaiy
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16 (No derogation permitted) Lwiﬂgmmsﬁﬁszqﬁwaumeﬂ’]i’L%’Léumé”mwﬁhﬂﬁﬁﬂﬁ
nnunarifiduiomansy (Substantive) Faflegluanuzresngrnednuuzidanadoden
Fel™ wenand mamiaeidedelilu 2 addiedu de luaf Amed  Activities
(Democratic Republic of Congo v. Rwanda) fifa3dadel i “%’aﬁ%?aﬁagmm%ﬁ’uﬁ
anuzifungmnednvaziiavaliliihlbimaniionswnaimalilldfieg ™ nanfe uifi
wdunsnsgiiiasidangmunednsazifiaue mavflifiuns uiaieguadlifiarsan
desnldfiuntygAlaglisrunama-lunisfuiinsannisnseindunisasdangrane
Snwaizfiauin Snafnilafie AR Arest Warrant (Democratic Republic of Congo v.
Belgium) fimaidadeliin “doifiaateiiinfguuniinnisnsznsrsnsinsssimagnnanim
Jwhmsagidianiae1a (Criminal violations) siongunamifiliiduiasdeiasinddnuugidu
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wizgnldilunsedesiulalvinsdnduadiunisnsgihlafnunidunisasidanguane

o Ibid, para.93

- Ibid, para.95

- Ibid, para.95

“it held that the fact that a rule has the status of jus cogens does not confer upon the
Court a jurisdiction which it would not otherwise possess.”

. Ibid, para.95

“the Court held, albeit without express reference to the concept of jus cogens, that the
fact that a Minister for Foreign Affairs was accused of criminal violations of rules which
undoubtedly possess the character of jus cogens did not deprive the Democratic Republic of the
Congo of the entitlement which it possessed as a matter of customary international law to

demand immunity on his behalf”



125

anwauzinun witulildnneauitlumademanssudidiinsgyinisasidangruneiu
arlaiinnuiauseg1dle

AraalanasanuuIU)URvessy (State  practice) laugaindn
fnnwenanglulssmanige waznuinfin1sidadynanss nureIn uaean vz LANYIA
fasmalilianunsolianuduiuresigldtugnufasiasmanelunansussme iy anss
21019n3 WAL aladiily TiTuaud N3y (w1l Margellos YBIAAEINLAYNTY) LazAf
lupadnsuyweyuglsy (European Court of Human Rights) meluiiieniu maadmusiig
Mildisadmddsemaisaviiuiimaneluisfinnuingmnednuasinnedaniue
wilonnguaneauduiuvesdy uenaint lifingmnenisluvessemelaiidrianisld
mnufufwesisnnnsdiiinsasdangrunednuasifioun

Fremafimanldesureundrsiu aamidadelulszifuiinge
duflugruiinnszuviunisinnsanluamadmafsiauieidesiunisasfinngmnednuas

I = ' v Y o v = = ! 329
L@Iﬂm']@lllllNaﬂiz‘WUm@ﬂ']{LGUQ'J']NF’;Illﬂu%aﬂﬁiﬂqUimﬂaﬂﬂqﬂﬂqﬁﬁﬂszL‘Wﬁuﬁz%'ﬂq\iﬂigL‘Wﬁ

o

o 1 [y

d1m5uUsziiunuduRusIsnineAuAuiuYesgiungnune

o«
£%
v o !

Snwausifinuin mandalspiiuii doldudvesdmatoguuanuigiuresnsdndusgming
noNaaN1ElAN MU TENINUTENA 2 NN Na1IFD AIUANTUYDITTAUNY MUY
Srvnzidnun eg1ilsfinig aasldidoiidinsdaduiniuai lnsma-ldnslimmuanud
mariieldidasoulund Case Concerning Armed Activities in the Territory of the
Congo New (New Application) (Congo v. Rwanda)

“maTiesalnanlaimedlen1aniuguaid anvavesusnsali
wniusiunsviald (erga omnes) uaznginaisiluisesnudugeulusns o duganla
wdllouruazdainaaseiansuay Wusnsanyniutunsialvaududymiuludainimls

P
}%4 %4 e

annsolimeaunmanitosuiivrsantedinmls ... nann1sildTuaruaiis TN
ngunasiilieraiAeuutantueehdulaveangangsenirsszmaialy (us cogens) uag
ngunasilusoauneamas JoutaveiteinamAeiun sUFURM M QInasIITaN el
191477 (jus cogens) Zu@ﬁfa”mﬁéﬁam”uﬁa%M752/75’7@4%77/?’1475’21/571/75@777/?2@“7un/ma"7u7@
Yeuma s suitesandoinmls” >

- Ibid, para.96
» Ibid, para.97
* Case Concerning Armed Activities in the Territory of the Congo New (New Application)

(Congo v. Rwanda), International Court of Justice, (2002), para.64
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3) YolAudasaanunegaiiie (Last Resort)
a I b Aa o % ' Aa o
A NSl sEANEATIEMUTBMELALYANANNTT N15NBANE
Ujasnslienuduiuuneesudifimsgianuneeivesnguuanasieidonsesliinig

“The Court observes, however, as it has already had occasion to emphasize, that “the
erga omnes character of a norm and the rule of consent to jurisdiction are two different things”
... and that the mere fact that rights and obligations erga omnes may be at issue in a dispute
would not give the Court jurisdiction to entertain that dispute. The same applies to the
relationship between peremptory norms of general international law (jus cogens) and the
establishment of the Court’s jurisdiction: the fact that a dispute relates to compliance with a
norm having such a character, which is assuredly the case with regard to the prohibition of
genocide, cannot of itself provide a basis for the jurisdiction of the Court to entertain that
dispute.”

o Arrest Warrant (Congo v. Belgium), International Court of Justice, (2002), para.60

“Immunity from criminal jurisdiction and individual criminal responsibility are quite
separate concepts. While jurisdictional immunity is procedural in nature, criminal responsibility is
a question of substantive law. Jurisdictional immunity may well bar prosecution for a certain
period or for certain offences; it cannot exonerate the person to whom it applies from all

criminal responsibility.”
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a o N P A 9 332
NUTOMNA NIz INETRIAUMaTINan s UnInwasnsIy

maanituignsaiduiifuFesiiiutanta (Surprise) wazena®
$FniAela (Regret) Masuddnduladfiasnisweldandemeliiumboasnsumaiiiios
wemaiti dausmanildsuanugaungrane wivteaiwsesudimnniiduiheu]ias
ATuALATEY (Protection) sruantugnnyanefifaumaninsaylds™
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(Substantive rules) ¥83nuuesENINUTEINA (Arrest Warrant (Democratic Republic of
Congo v. Belgium)) fatiu Aa393ABsEYI1sgiansNazunauAuiufar1aY 093dY
wseld JauduSeueniulaedudeduisosnnusulnueussninausene (Interational

= A A1l v Ao ~a v Y oo = 1334 4
responsibility) kaz3audn3eanIsgliusnsdnazfosvaldandemenseli™ Weeu
AeSUIBTBIAATINUIT AavdiastuduuiningrueasUyeds (Substantive law) fiu
ngvuneaUyald (Procedural law) 9zdeslduendiuiu uiinrmaszaseninfintolnagss
A a v Y ] A& o -

wasutiufiasnisiianuduasessieunraidulninyasasiy watuiiduisodlunisans
Unyal® Feenavazliitadeluniil mavazidadounuszin uiiferiuisesnnnuduiuressy
WU

malionwensudeldudvesdmaindnueesuildluusziiui
esnmalinuiunufoRvessy (State practice) fguandviiiuinngnganinyseindl
sevinsUszimalinnuduiuvesiglasendunisiieguesisnisdudifiuszansam (Effective
alternative means) lun1swaldrndsnie wazmasnlununiseonnguuianigly wuad

2 Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.99
333 .

Ibid, para.99
" Ibid, para.100
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mswldrdemeiiionfesumanszuaunisma wasmanlifisinglii deaasediaa
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Usziiuduqluad nanfe ldfluuiufiisstame femfininw asasseninszma
nguangaeluiufiasanuduiuresfgannisidaansuliilddunisdeisiediad
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wosuflazdiamnuiuila uinnnislimgnavesra-luded 2) nanfe nslianuduiuves
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4) waﬂizwmamaawqamsﬂiﬁLﬁﬂ%u (Combined Effect of the
Circumstances)

dwiulsvifudanaiausiiuiudormaluduneunsyuruiiansan
1197131 (Oral proceedings) ‘WmEJmmsuaﬂ§mﬁiﬁmiﬁiamaﬂ’jﬂ n3dl 1), 2) war 3) 1Ben3
Ifaueluiusnludesiansansiuiu sz 3 n3el Na1IAe mwmumwmmiaum
(Gravity of violation) @a1uy ﬁuawaﬂmm%mna e ey miauawumam yUALY
Andeane Tnews 3 ﬂ3mumaamaiﬂumiaﬁmamiﬂgLaﬁimmmﬂmumawaiuu

Aaaiui audenalditadouneunin lddnsdloasfiay
anunselfidumamanieiuienisnsyivesmadadldaswdiuansdifeduay ifiuwiufus
9937 (State practice) fvatuayudoiauevesnmsfiansania 3 nsdivesdamasuiu man
diumsfismagenislifiasasansynusinvemginisalfiiiadu (Combined effect of
the circumstances) tufiwsyi1 mamelueslinuaunaiuiiadosnag (Factors) uagds
dwidnlfmnzandmsunginisaldunainwans (Various circumstances) flanaagldosune

» Ibid, para.101
* Ibid, para.103-104
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= = 1 a av v a % a0 d339
nuNEa3aUsTIndlsynIaUsEna Sandlaasiliniusnstlaaiesul

o/

3.2.2.2 N1591A1a9A139 0908 19U1L81ATNNINEIAN1 AU SSNANSYEINITA

UNNUIAUAR LR LuUSEIMADANE

Uszifusenndunsaifwesuilénanmdmailfazifiniusnsdszning
Uszinafiaglrinuduiuvesdguiieesud annsdludl a.a. 1995 memlagveusssues
widegldsuarndemennnisdananyvesihewesuilungtu Distomo Suiifinsagly
Useinandaldduilostomadudiu (Court of First Instance of Livadia) lnsfiiesuiiiu
$1ae luaidnemlnevousssureunbedldsuarueniodoneslioosuivald
AdemesuAnannsnseyhluged e 1944 Wematufunvldfansanafiasody i
Fdinnuiliigesuivaldandemeliuiniomlngveusss wiineesudazdugnssoise
fagen3s uifignAaganivendignssal uazdslldslioesuiidnelddelunszuiunns
gussaldneieg agdlsinu uiimanigazdidfininweanun uin1sUsRuARmUAIRNINY
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NNSgUUIEIININTENNgRsTIIEDTou MewilaeveusssNveniellisuaudsmeds
thedluvelimatgesuiidsfuadnuiiininuimanis uilidsaidesainmalsesuiliiu
Tiwesuifienuduiuresdy Afinnwimaniedsldannsndeduadld efign memlae
youssINvRamBegliFunmdsmoIaidinnumanivluvedfuadiimadnna Tnedl
Aveliimadmaeeneysi@ting (Exequatur) ielasnsathdfivnnwnndaduadliludana
Bsgavnondmadndsenlyieduadls” sudumliessuiindnmandiinisiaadnia

" Ibid, para.106
338 .

Ibid, para.107
339 .

Ibid, para.107
340 .

Ibid, para.121
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wasuidlimanasiom1a<in ARNINI1ve3AIaNsTUEAIE
(Florence Court of Appeal) Moygnbiausatsdunuaininsvesmansylaiudu
N384 dAAMUANAUYRISTINASIWIIVB LD TUTMBIUAHaRg IR U suTlaeN T
nounthilinerfulsziiulunsfiansanvednaiieisvgInssuasasiu (War crimes) 9
a ‘g a a0 = [ Y a v [ Y
AnTUlLBMNEY9T A.A. 1943-1945 uagAINNIN©YIT0IAIaNIY AL AN YU VOATNNINGILOY

a ¥ U U o 34].
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a dy e =3 dy J ! 14 ! ¥ =
Aasfansaulessululssinulineudn Yenansisvesuesuilly

< v
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Uszifuiimanvzlifinnsanidosnisdeduianing wu n1s8a ‘Villa Vieoni” dfinnsaziiie
AUANINNITUIAUAR (Immunity from enforcement) n3oly wAAIAIENITUIINAT
fimnwivesaadmanlal sz mealddfininwivesmanivainsatanvsduldiunis
neliian1saziiinAuANiuYeIsFIINRE1U1a (Jurisdictional immunity) Y8a805ul
w3alyl LﬁaamﬂgﬂLLUUGanmmﬁmﬁ’uﬁgmmﬁﬂmmqLLEJﬂﬁ’ﬂJ@&iNGB’@LﬁMMS
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! Ibid, para.122

* Wsaginde 3.2.2.1.2, nth 104-106

** Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.123
* Tusagunde 3.2.3.1, wih 133-137

** Jurisdictional Immunities of the States (Germany v. ltaly: Greece intervening), para.124
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* Ibid, para.125
347 .

Ibid, para.126
* Ibid, para.127
* Ibid, para.128
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mm%ﬁ 6 U949 United Nations Convention on Jurisdictional
Immunities of States and Their Property iz‘qdﬁ
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INIRANAYINUATLANE1IUT A1avITadeIIAIANINBIVRIAR
aN530ldm1a (Florence Court of Appeal) nalvitinN15azlinAUANALIINLUASIUIAVDS
Ada  aAa v oA v 353
LwosuingnaNminiagdouA1Tw

nslimmuavasealulssdiuilaenisuduiondedl 6 vas UNCIS
fuanfugungmneglunsidads mndeifeasfimadmaimdseanay@tng (Exequatur)
WiolinafveamanIsundadulaludnnd ana-iuin anded 6 Advualinszuiunis
firsalumaneluasieinfunisdiduairospmnigautu ildgnssydelunszuaiuns
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YougeTuil InTEHavesiiNINYImanIvUsrasAngSifuadfulsesull wikiimadadas

0 Ibid, para.129
“A proceeding before a court of a State shall be considered to have been instituted
against another State if that other State : (a) is named as a party to that proceeding ; or (b) is not
named as a party to the proceeding but the proceeding in effect seeks to affect the property,
rights, interests or activities of that other State.”
! Ibid, para.129
352 .
Ibid, para.130
353 .
Ibid, para.133
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3.2.3 Usziunisaslinauduiuessigainn1sisauai - (Immunity  from

Execution)
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AULAUVDIUTTINADANE

mmegﬁummﬁﬁf\]ﬁfﬂiuﬂisLﬁuﬁﬁaammﬁ'ai’uﬁ 7 dguneu A.A. 2007 AY
FIANIFUNDIRIANINB1VRIANaaN5T0i8R1E (Florence Court of Appeal) Fifimnwls
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3.2.3.1.1 aaslana

wosuillianaduaaniinisdeduien Villa Vieon®  duilu
nindduvengesuiidunisazidianiiuduiuainnisdesduad (Immunity  from
enforcement) SsauduiuiiiwosuiiifansgulnaldnunguraneseninaUssa uonani
dmanldldmemeiueronisnsziindinan winssiududadlinansanuisesatin 8a1a
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fignasnzifoulifudtnme Soufiuazgnenan™ ndnie dnaliliuddlalulsadud
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yesdmaliunsaziianuduiuresizainnisdaduad Inedededl 19 vas UNCIS Avinudl
wpsmstiduafireningauvesssinuszmanlalililuinguszasdmended feudidon
19 gilaifinateduldlutlagiu uwinasvieutanguuneasnusemdissninasine

** Ibid, para.110
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** Ibid, para.112
356 .

Ibid, para.111
! Ibid, para.112
* Ibid, para.113
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AR5 Auteatuayueasuilonsnninten 19 veq
United Nations Convention on Jurisdictional Immunities of States and Their Property
NseyIn

“WIWINITUIBUAANIENAIAIANING) 19U N15078M, N158A NTONIT
UaAY sonsneauvessylimunsaunldlaiunsiorsanaivessnmanids (iuusuazeniiy
Tuvouimit
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(i) AIUANAITENIIUTLNF;
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onwYs; ¥30
(ii) n15UsEnIAdama nionisinseitualganvaldnys
mevdsenitoiwmssninginmldiiady; u3e
(b) $glatinsdnassnswdaui
NIEUIUNITNIITY; U370
(© iuitvonsuimsndauniugnldlneanizinrzamialnedalatie
misldaeevessgamsuanvseaadulauenioniningussaeniladululumemdduas
nwdauudiog luiuunuyessgiiinisinrsanaditugeenuinsnsnIsdedunenaas
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~ & 360
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=

nrsamualdiieldiduinglu

- Ibid, para.114
360 ., .
Ibid, para.116
“No post-judgment measures of constraint, such as attachment, arrest or execution,
against property of a State may be taken in connection with a proceeding before a court of
another State unless and except to the extent that:
(a) the State has expressly consented to the taking of such measures as indicated:

(i) by international agreement;
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(i) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or
(b) the State has allocated or earmarked property for the satisfaction of the claim which
is the object of that proceeding ; or
(€) it has been established that the property is specifically in use or intended for use by
the State for other than government non-commercial purposes and is in the territory of the State
of the forum, provided that post-judgment measures of constraint may only be taken against
property that has a connection with the entity against which the proceeding was directed.”
*! Ibid, para.115
* Ibid, para.117
% Ibid, para.118
** Ibid, para.119
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* Ibid, para.120
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* Sevrine Knuchel, State Immunity and The Promise of Jus Cogens, Northwestern
Journal of International Law (2012): p164

“It is often maintained that violations of jus cogens cannot be recognized as sovereign
acts, since the violating state disregarded the one set of norms established by the community of
states as a whole to safeguard its interests. State actions violating jus cogens would fall outside
the category of state conduct protected by immunity (acta jure imperii); therefore, states ought
not be granted immunity, as is the case with commercial transactions, for example.”

*"lbid, p.164

“This reasoning seems difficult to reconcile with the current categorizations governing
the grant of immunity. When a state is impleaded before a foreign court, this court has to
examine whether the state acted in the exercise of its sovereign powers (jure imperii) or like an
ordinary legal person (jure gestionis): only the former category of acts are immune under
international law. However, the abuse of sovereign prerogatives, as when the state violates jus
cogens, “does not in itself transform sovereign acts into acta jure gestionis.” Such abuse is still

performed in pursuance of the state’s governmental authority.”
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* Draft Articles on Responsibilities of States for Internationally Wrongful Acts, article 9

“The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law if the organ, person or entity acts in that capacity, even if it exceeds its
authority or contravenes instructions.”

369 Sevrine Knuchel, State Immunity and The Promise of Jus Cogens, Northwestern

Journal of International Law (2012): p163
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“The claim that jus cogens violations are by nature excluded from the category of
immune conduct was also made with regard to the individual immunity of state officials: since
these crimes can never be part of “normal state functions,” they would not qualify as “official”
acts for the purpose of immunity ratione materiae. A number of national courts appear to
endorse this argument. For example, in a case against a former Nazi officer involving war crimes
and crimes against humanity, the Supreme Court of Israel held that because “such odious
acts...are completely outside the ‘sovereign jurisdiction’ of the State that ordered or ratified their
commission...those who participated in such acts must personally account for them and cannot
shelter behind the official character of their task or mission, or behind the ‘Laws’ of the State by
virtue of which they purported to act.” In the Pinochet case, two of the Law Lords supported this
position. For example, Lord Hutton stated that “the commission of acts of torture is not a
function of head of State, and therefore in this case the immunity to which Senator Pinochet is
entitled as a former head of State does not arise in relation to, and does not attach to, acts of
torture.”

- Dissenting Opinion of Judge Cancado Trindade, para.177-180
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™ Ibid, para.181-183

o Ibid, para.184

*” United Nations Convention on Jurisdictional Immunities of States and Their Property,
article 8(1)

“A State cannot invoke immunity from jurisdiction in a proceeding before a court of
another State if it has:

(a) itself instituted the proceeding; or
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(b) intervened in the proceeding or taken any other step relating to the merits. However,
if the State satisfies the court that it could not have acquired knowledge of facts on which a
claim to immunity can be based until after it took such a step, it can claim immunity based on
those facts, provided it does so at the earliest possible moment.”

> Adam Belsky, Mark Merva, Naomi Roht-Arriaza, Implied Waiver under the FSIA: A
Proposed Exception to Immunity for Violations of Peremptory Norms of International Law,
California Law Review (1989): p394

“The existence of a system of rules that states may not violate implies that when a state
acts in violation of such a rule, the act is not recognized as a sovereign act. When a state act is
no longer recognized as sovereign, the state is no longer entitled to invoke the defense of
sovereign immunity. Thus, in recognizing a group of peremptory norms, states are implicitly
consenting to waive their immunity when they violate one of these norms.”

" Case note of Prefecture of Voiotia v. Germany, p.515

“Furthermore, the right to immunity was tacitly waived wherever it could be established

that the acts in question had been performed in violation of the rules of jus cogens”
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" Sevrine Knuchel, State Immunity and The Promise of Jus Cogens, Northwestern
Journal of International Law (2012): p167

“a renunciation [to immunity] cannot be construed on the basis of abstract conjecture,
but must be based on concrete, ascertained facts which disclose a definite intention to
‘renounce.’”

" lbid, p167

“The fiction that a state implicitly waives its entitlement to immunity when it violates jus
cogens has been asserted repeatedly before U.S. courts. However, as explained further, this
theory was uniformly rejected on the grounds that the implied waiver provision in the statute
governing foreign sovereign immunity had to be narrowly construed and required “strong
evidence” of the state’s intention to waive its immunity, which could not be satisfied by the act
of violation alone.”

™ lbid, p.167

“the Italian Supreme Court in Ferrini, establishing a state’s willingness to waive its
immunity in this context seems unworkable because it is difficult to conceive that a state which
violates fundamental norms of international law would later indicate an intention to be sued for

its crimes.”


https://www.comlaw.gov.au/Details/C2010C00145
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" Ibid, p.167

“A state’s acknowledgment of its wrongdoing does not imply its willingness to stand trial
either. In a U.S. civil action, for instance, Libya conceded for the purpose of its appeal that its
alleged participation in the bombing of a passenger aircraft would be a violation of jus cogens,
but disputed the conclusion that such violation demonstrated an implied waiver of its
immunity.”

** Bianchi A, Denying State Immunity to Violations of Human Rights, Austrian Journal of
Public International Law, p.227-228

“Beyond jus cogens, the implied waiver argument has also been sustained in relation to
international treaties protecting human rights. Some commentators have argued that a state’s
ratification of a human rights treaty with an obligation to provide for effective remedies would
amount to an implied waiver of immunity before domestic courts, as the state has agreed to be

bound by the legal standards set forth in the treaty”



147

4.1.3 nguaneaneazinua (jus cogens) fanaudnansnguunemiavanaany

14

ANNUVBISF

Al

NnAATeduvesrmagfsssuseninsUseimanudn maslisonuuuAnies
SdudnAvesngmune wmzLﬁu'jmgwmaé’ﬂwmzLﬁﬂwﬁ’ungwmammﬁuﬁumaﬁgfmL{‘Ju
nauuIeAuazUsTAniy nanife nguuisanvauzianatdunguuiearsiyea
(Substantive law) dunananuAuiuressgdunguuneadaad (Procedural law) mala
#1n13a59EeU Aumuuaitivessginenludesiiiusfinnwimanisly waznuin
unAnluiFesngrunednuvaziiavnddifudniniengruneganiméneiuduiureaigens
gnUfslamanelunaeUssme Sifissurdmatadugeuluaftviduiiitedelisgl
annsngulnamuduiuld esnnnsasdiefifetudunisasdianguunednvmzifian

o £

FadungruneiiiddudnagaiannelinguanesznineUssie

wAndasddudnamanguaneldldfsfoduiazudumnaindeldudwes
Tanslusnanieludnd wdddudnanisngrinenielénguunssenitsUssmetduiing
onidesfuinegeniu laglanizeeneds mnuduiusseninngrunednuvaziinuiaiy
nEneuduiuresss aaduduresnsanidssuunAniiyafiiaunanansgendnsiuad
Amerada Hess Shipping Corp v. Republic of Argentma Tuadninans lanndeasen
ALdE MBI 1LY Faomnfisnasszidnidoussyniiduveslandluld a.a. 1982 Tag
P33 TUTUYBI0IUALNTENIN9@IATIY Falklands/Malvinas LU@WﬂM@Lﬂ@TWgL@%N
(High seas) lanfanangrunasemaansgaisnTitenaufuIaslnngnuneseninlseme
pgalsinnu ﬂﬂaqqamm Foreign Sovereign Immunities Act 1976 (FSIA) 91

“FSIA - Tagrumnnguuiglunisisiungwrvnidesse19usemaluma

ansgalsng uazluusngdeeniulalasumsesuigamsunguaneidnesldnudeamiveiive

~ 5,381
Al

. Xiaodong Yang, Jus Cogen and State Immunity, New Zealand Yearbook of
International Law (2006): p156

“The US Supreme Court, interpreting the US Foreign Sovereign Immunities Act of 1976
(FSIA), in Anerada Hess, drew "the plain implication that immunity is granted in those cases
involving alleged violations of international law that do not come within one of the FSIA's
exceptions". In that case, the plaintiff brought a claim for damages for the bombing of an oil
tanker (which later had to be scuttled) in 1982 by Argentine military aircraft during the
Falklands/Malvinas War between the UK and Argentina. Since the incident had taken place on
the high seas, jurisdiction was claimed on the basis that the attack was in violation of the law of

nations. The US Supreme Court granted immunity on the grounds that "the FSIA provides the
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AevdtannsinduaRiaunAILdedn Implied Waiver Under the FSIA:
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sole basis for obtaining jurisdiction over a foreign state in the courts of this country, and that
none of the enumerated exceptions to the Act applies to the facts of this case".”
? Lee Caplan, State Immunity, Human Rights and Jus Cogens: A Critique of the

Normative Hierarchy Theory, The American Journal of International Law (2003): p.766

“Moreover, the Court held that American courts may hear suits against foreign states
only where Congress has explicitly provided a statutory exception to the FSIA's general rule of
immunity." A suit involving an armed attack against a ship on the high seas was not one over
which Congress had intended the courts to exercise jurisdiction, the Court found, and thus it
rejected the plaintiffs' claim.”

* Ibid, p766

“The Court's restrictive interpretation of the FSIA's exceptions to immunity prompted a
group of three law students to publish an inventive Comment in 1991 entitled Implied Waiver
Under the ESIA: A Proposed Exception to Immunity for Violations of Peremptory Norms of
International Law." The authors propose that states lose all entitlement to state immunity under
international law when they injure individuals in violation of jus cogens norms. Their theory starts
from the premise that, following the Nuremberg trials, the structure of international law changed;
in particular, the "rise of jus cogens" placed substantial limitations on state conduct in the name
of peaceful international relations.”
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4 Adam Belsky, Mark Merva, Naomi Roht-Arriaza, Implied Waiver Under the FSIA: A
Proposed Exception to Immunity for Violations of Peremptory Norms of International Law,
California Law Review (1989): p386

“Since Nuremberg, international law has come to recognize the concept of jus cogens as
the primary source of such legal norms external to States. Jus cogens then has revived the
natural law idea of a law binding irrespective of the will of the sovereign states. Because jus
cogens norms are hierarchically superior to the positivist or voluntary laws of consent, they
absolutely restrict the freedom of the state in the exercise of its sovereign powers.”

* Lee Caplan. State Immunity, Human Rights and Jus Cogens: A Critique of the
Normative Hierarchy Theory, The American Journal of International Law (2003): p.766

“This conclusion has ramifications for the doctrine of state immunity, the authors argue.
Their theory turns on the assumption that state immunity is a product of state sovereignty,
resting "on the foundation that sovereign states are equal and independent and thus cannot be
bound by foreign law without their consent. "Since state immunity is not a peremptory norm,
when invoked in defense of a violation of jus cogens, it must yield to "the 'general will' of the
international community of states."

% Adam Belsky, Mark Merva, Naomi Roht-Arriaza, Implied Waiver Under the FSIA: A
Proposed Exception to Immunity for Violations of Peremptory Norms of Intermational Law,
California Law Review (1989): p377

“Because jus cogens, by definition, is a set of rules from which states may not derogate,
a state act in violation of such a rule will not be recognized as a sovereign act by the community
of states, and the violating state therefore may not claim the right of sovereign immunity for its

actions.”
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" Lee Caplan. State Immunity, Human Rights and Jus Cogens: A Critique of the
Normative Hierarchy Theory, The American Journal of International Law (2003): p.768

“Though it originated in the United States, the normative hierarchy theory has had a
substantial impact in the countries of continental Europe. For instance, in his treatise on public
international law, Professor Cassese writes that “peremptory norms [or jus cogens] may impact
on State immunity from the jurisdiction of foreign States, in that they may remove such
immunity.” In support, he cites, among other sources, Judge Wald's dissent in Princz v. Federal
Republic of Germany”

* Ibid, p.768

“Professor Bianchi states that “[r]eliance on the hierarchy of norms in the international
legal system is a viable argument to assert non-immunity for major violations of international
human rights.” The European brand of the theory is nearly identical in concept to its American
predecessor: because jus cogens, a primary norm, is hierarchically superior to state immunity, a
secondary norm, a foreign state is not immune for violations of human rights norms of a

peremptory nature.”
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** Jurisdictional Immunities of the State (Germany v. ltaly: Greece intervening), para.93

“There is no conflict between those rules and the rules on State immunity. The two sets
of rules address different matters. The rules of State immunity are procedural in character and
are confined to determining whether or not the courts of one State may exercise jurisdiction in
respect of another State. They do not bear upon the question whether or not the conduct in
respect of which the proceedings are brought was lawful or unlawful.”

>0 Hazel Fox. The Law of State Immunity, Second Edition, (New York: Oxford University
Press, 2008).

“State immunity is a procedural rule going to the jurisdiction of a national court. It does
not go to substantive law; it does not contradict a prohibition contained in a jus cogens norm but
merely diverts any breach of it to a different method of settlement. Arguably, then, there is no
substantive content in the procedural plea of State immunity upon which a jus cogens mandate

can bite.”
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! Carlos Esposito, Jus Cogens and Jurisdictional Immunities of the State at International
Court of Justice: A Conflict Does Exist, Italian Yearbook of International Law (2012), p11

2 Ibid, p.12

. Kimberry Trapp and Alex Mills, Smooth Runs the Water where the Brook is Deep: The
obscured Complexities of Germany v. Italay, Cambridge Journal of International and Comparative
Law (2012): p.160-161

“In domestic legal systems, this distinction has long been the subject of critique which
recognises that ‘procedural’ rules may go to the heart of substantive justice, in facilitating or
denying a remedy to a claimant. In his 1911 book ‘A Treatise on the Modern Law of Evidence’,
for example, Chamberlayne famously remarked that “[t]he distinction between substantive and

procedural law is artificial and illusory. In essence, there is none.”
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* Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, para.79

“In view of the worldwide aversion to these crimes, such immunities have to be
recognized with restraint, in particular when there is reason to believe that crimes have been
committed which have been universally condemned in international conventions.”

” Kimberry Trapp and Alex Mills, Smooth Runs the Water where the Brook is Deep: The
obscured Complexities of Germany v. Italay, Cambridge Journal of International and Comparative
Law (2012): p.160-161

“Even before then, the House of Lords in Pinochet had concluded that, at least in the
Torture Convention, substance and procedure were linked. States had implicitly agreed that the
substantive prohibition on torture entailed procedural consequences, including an exception to
state immunity in respect of criminal prosecutions for torture”

* bid, p.161

“The Court dismissed the relevance of the Pinochet decision because it dealt with
questions of immunity in the context of criminal proceedings, but this dismissal rather begs the
question. Both civil and criminal immunity are forms of state immunity; it may certainly be
debated whether developments in the criminal context should or should not inform
developments in the civil context, but it cannot be claimed or assumed that the two are
conceptually independent.”

" lbid, p.162

“To suggest that there is no “inherent” link between the concept of ius cogens and its
procedural implications simply avoids the central issue—whether there ought to be such a link—
by preconceiving the scope of the norm as a purely substantive question, divorced from any

questions of its means of implementation or effectiveness.”
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- Dissenting Opinion of Judge Cancado Trindade, para.288
> Ibid, para.294
400 .
Ibid, para.295
o Ibid, para.296
402 .
Ibid, para.297
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uaNN 2 wuIARTlFnE1I Sediflauenguifaiiannuuszvaialaliiv
Ao Tnemauifenannunain Lee M. Caplan wiesuisinnnuduiuvesiglailingunasid
AnTusnanudnnisiiugiuvesngmneseninsUssma wy amnusiifisutuvessy (State
equality) ¥391aNN150E ‘par in parem non habet imperium’ %39 ‘Equals have no
sovereignty over each other’*” wuUuRvesganelunisaaziunsiuadndund
(Adjudicatory jurisdiction) Lﬁm?‘iwa%ﬁqmmé’juﬁ’ulﬁfiaiﬁﬁmﬂgLﬂmsﬁﬁﬁma@ﬂﬁumu
WannmsvesngmneainusemdszitsUssmalugiugdndiddy (Core body) Miannils
Ferveanisnseiessy mnsgisUszmaldumnuduiuainnisnsgsitlaginig dudu
wgaruduiuiugniwualasuleuienieslu (Domestic policies) vassgiiiimsfiarsanad
#300181AAIUANAIVBIVINSFAIBAULES LU MY European Convention on  State
Immunity fatu nénanudutuvesisiunguinednuuziadslilnnssneduindu ™
nalaegazu Caplan 1Wiud1 waneuAuiuvessgliliunnguueseninnuszme i
NnAUsEasAYesmanfinnsanadeginaylviudeliilinuduiuvesiguiesiannain
WsweagluresUszmetug e1analédn Caplan fosmsflazudlatlymifiaenisdnaiy
AuuvassgeanlUNIzuUNgrunesEninUsena ag19l5Anu wudAnves Caplan gnaeu
Télae Xiandong Yang 11 msBusuianuduiuvesssldldinnngranessnintessimatu
Fatuauiiudlngduduiiveniufunelinguneseninasenalutagiu uagdnse
wuIAnves Caplan wwede™ iesanluunenuves Caplan An15NARa ‘... NYINUINTENIN
Uszneluizeanuduiuvesigilog’ (An intemational rule of state immunity exists) 1139

@ Lee Caplan, State Immunity, Human Rights and Jus Cogens: A Critique of the
Normative Hierarchy Theory, The American Journal of International Law (2003): p.768

“[SItate immunity is not a norm that arises from a fundamental principle of international
law, such as state equality, or from the latter's purported theoretical derivative, the maxim par in
parem non habet imperium”

“ Ibid

“the practice by states of waiving adjudicatory jurisdiction to create immunity privileges
has created binding norms through the development of international custom as to only a core
body of state conduct.... If a foreign state receives immunity protection for such conduct, it is
because that protection is afforded by the domestic policies of the forum state or, in the case of
a few select states, pursuant to the European Convention. Accordingly, the norms of state
immunity and jus cogens do not clash at all insofar as human rights violations are concerned.”

o Xiandong Yang, Jus Cogen and State Immunity, New Zealand Yearbook of
International Law (2006): p175

“Caplan tries to solve the problem simply by writing off State immunity. However, his
assertion that State immunity does not derive from international law is contrary to the
established consensus under current international law," contrary to US law,' and indeed contrary

to himself.”
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‘YBULIAYDINY NI TENI19UEINALWITRIAIUANAUYBIST (Scope of the international
rule of state immunity) \Uusiu n1sesurelivanadstnudeiuies

nguidrsudnivesnguungladlidufissusnguifonidosfuangngy
Fniginissindu Snsdmguidluibudededlumanislu snguafisiuiunds
ety eg9lsinu nadnsvesnisitadevesmaniglusiuiuuindiaiuin nguuie
Snwadanaldlatosniiuresnrmduiuesdy flsuduimniiansanafifamuns
wui maneludaiuuufiafdaauluFesnislranuduiuvesigrossanasema wiin
nanszvhvasizansssmarsfuasfinngranednvasidarafiniy afdiquaiiens
figailsinlutlgtudslinginasinielingmnessrinsUssmandsdulisgie s fiasaaudy
fudmiunisazidfianguunsdnvaziinuie yiaid Wufrauladiluunend iwu AlAdsani v.
United Kingdom LLam"meummiﬂvmVﬂuquwgivmwﬂgwmaaﬂwmvmmmﬂwaﬂ
Awduiuesdgieditade 9 desde 8 1As naviiu uuAnFesdFUANAvBINg AN
ngmnelaqfnudidunginasinlieneeniuduegsduldegmiendnanuduiuvesish
Fapaduarudiusindy msgluafidenan desdrannlildee ufunquiddudniuves
nuane wnAnisadadedliiinsaniestuseluuasandtosldudseliiinisiunuiuldly
aUAN

4.1.4 nM3nsinfidavinsanguunednvaizinauin (jus cogens) Aarlunissau

nszsiAuAn (Complicity) Tunsazfianguuneanvaziinun

aundululgvesuuifniuann ILC Draft Articles on Responsibilities of
States for Internationally Wrongful Acts 171ﬁmuﬂwﬁ’]ﬁ%aﬁgﬁ%ﬁaﬂlz\iaam%ﬂmiazLﬁﬂ
npunauifiliienaentiudueeneduld (Peremptory norms) wazagdedlilinnutieimdodsi
nsgvhmaandetu’ mslianuduiuoraiuldidunistunsehanuiia (Complicity)
Tumsazifianguinednvaigidauauazedauiuiadesgilasuanudsme Tunsdidu
ilefiafdadufeainmagedmalued Ferini Aufiasnisliinruduiuresiguiioosud
mnmsnszhmesesuilurnasasulanadsd 2 uarleddidadulaslfingualndifeaiuie
alumadania Voiotia Inematusurasniassyi’™

* Tsagindle 2.4, wih 68-83

“" Draft Articles on Responsibilities of States for Internationally Wrongful Acts, article 40-
41

* Sevrine Knuchel, State Immunity and The Promise of Jus Cogens, Northwestern
Journal of International Law (2012): p163

“... granting immunity would amount to complicity with the jus cogens violation and

engage the responsibility of the forum state. The Italian Court of Cassation made a note of this
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“N15805UAIIUANAUYRITTA IS UNI T T i dudgUnYdeng nue
senieUszimailuerveniiutiuegwouls (Peremptory interational law) Wulganiunis
SaunseAnlngmanIelunaduayunsnse ignUsyal ueg N uLslngdinusenIng

409
UseinA”

ognelsinuuuaAndfdndiiagnn esann Draft  Articles  on
Responsibilities of States for Internationally Wrongful Acts AvualAsgaassuRntunig
sgisUssinaiiodgtutaende (Aid) atfuayu (Assist) §ann3 (Direct) AuAsl (Control)
v3oTsiy (Coerce) Fgaulunanszvhiinsewinasene tnefidouluigiuasdesinasly
TnedusdsanunisaivesnisnsgifnsewinsUsemaiiintu nadifimadisnitaduoonn
Hunrsernfinrannsofinnsanldgiuldfdudluiemdonieatuayunisnszviiia
FaNE ﬁg\‘i‘ﬁj Draft Articles on Responsibilities of States for Internationally Wrongful
Acts Sslésmuanazituguiinfianeianeas (Particular duty) vesgiaglilsansuinnis
nszvhisguildldazifiangunasinlienasniiuluegaduld urdmiunslreuduiuvesss
Tnsmaiifiansanaieglilfoglumifianzianzammidygild uaznislinnuduiud
Lilfidusensunsnsgiilintuiweudengune WsIEnanNsANANiuYeIsTHan e
Wuadygd (Procedural rule) Falyilddnansenusensiteseludomiitdnuazfuas

Jauald (Substantive rule)’ "

A

point in support of its decision to deny Germany’s immunity for crimes committed during World
War 11.80 Similarly, in Prefecture of Voiotia, the Greek Court of First Instance”

“* Ibid, p.163

“the recognition of immunity for an act contrary to peremptory international law would
amount to complicity of the national court to the promotion of an act strongly condemned by
the international public order.”

“* Ibid, p.164

“The Draft Articles on State Responsibility stipulate that a state is internationally
responsible when it aids, assists, directs, controls or coerces another state into committing an
internationally wrongful act, on the condition that it does so “with knowledge of the
circumstances of the internationally wrongful act.” A subsequent decision on adjudication,
however, can hardly be considered an active participation in that wrongful act. In case of “serious
breach by a State of an obligation arising under a peremptory norm of general international law,”
the Draft Articles on State Responsibility also emphasize the particular duty of states to not
“recognize as lawful” the situation created by such a breach. But the grant of immunity by the
forum state does not amount to recognizing that the alleged acts were lawful: state immunity is

a procedural rule, with no prejudice as to the determination of the substantive legal questions”
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4.2 davmeannanuduiussenitmanainuduiuvassgiungnaaaunigldnguung

2RIUIZNA

Setevmeannauduiusveandnemduiuvesigiungmanednvasiinuial
awnsaaviouliifufangmneanieussindlszninasemanaz fiasauduiuresigan
nsazdiangrnednuaeiianald Ftetazhmsinunduainfelermeanauduius
seniamdnanuduiuvesigiungnaeidunielinguunesenitessina Taeding.noei
wieniifinmsnnldldudaislumaniglusazmasswihsssmadielimadihdfinnsanaids
dwiinssrinseuduiuresisiunasisnagiléinsentunananiielimaufiasaany
AUUYDISY

4.2.1 dalaudaludasniiuanufuiuvasigannisasilinatelufivuau

(Territorial tort)

mé’ﬂazLﬁ@maiuaul,mu‘um%’gﬁﬁﬂﬂiﬂﬂﬁimﬂﬂagﬂaﬂﬁﬁuuwimacﬂwa%mﬁiuﬂa
Jurisdictional Immunities of the State 31 mniinsazifinnelufiuvesmaninisfiarsan
aey FsnsazdetudmaliiAnanume nsuaiudeyeas wiemnuiBsmesensngad
aunsadudiesld Spssussmaignileaundliannsodeemduiuneldngmineseming
Uszindld ag13lsfiny aagfossuseninauszmeiiug as1ansseninalssine nguane
aelu unfminnyivesmaiusngeglutlagtuuandiiiuin nénazdaneluiuuaulsl
aunsaduldiunisnsginvesnasindimmsls Milieesuiidindlasumnuduiuvessy
LU

& 1Y 0o aa o [V va . . 41l A & o
e mIdadevesena gnlaudalaggininel Giorgio Gaja iU
undgAnnetasiuanuduiuluseauseninausewenazneludssmadiliddaudnou
wnwe ysnantuuidjiRciumdnduvessgiiegndsduuianlun1sidadenuansneiuy

o
a

oonld mslimmraiieshlugieaguvosmaniadslsifinnmdniausnifioamofiaslsdul
TunuftRvessgsinsgiinnuaenndesiu uasitinivnissuiuniafuadesiugininu
Gaja Tnenesin seuwmvestesniuluzesnisazdinnsluiuuaus ududosfidnisaniios
fueg osnnunssemaflirudniu uiuisUssmadladlimnuduiuannsazidinniely
fuwau Belundntdu visussmaiivevwnlulnanitudnisasdauuusssund i u

ansgosnifgeusunsdmlunisasudunsninsillesldaiuisadaauquiuls e

" segiadent 3.22.1.1, wih 115-118



159

anulidanulunuujifveusazsy wastoanifssdunainualsluanudnauaeandn
a a v Y a S & o & ddo = ) . 412
avilinnngluduway tesniiuludesiivaliouduiunindsludianudaiau (Twilight zone)

Markus Krajewski ffu Christopher Singer 111 mﬂﬁm&;mammmmﬁaa
maasidinnelufusaunandidiuidesnuauduiuresignsdilildgnatannifields
nsdloanssuasnsuviensdidulafiieuiousefianansadisunilg egnalsinmn Ay
suussvasnsazdialuszduimaroesianfutodadiolilfanuduiuuesssils uay
wiwannisazdianelufunwauazldldiuianssuvesnasiidanms uieavieaazusuld
funsdlAndeneainasnsiu (War damages) Ala lagaravldsnduasinaaizasaniy
91YYINTINEAATIY ﬁgaamLﬁu'jmwﬂﬁwmamaamaﬂﬁmumﬂmmvﬁ’ﬂwmﬁfﬂﬂguma
awdjghuilen (Positivist) tuvanenr G]i’lUIﬁMEJQlZJJJLLU’JUQUWU@%%VILWSQW@ e
UftRduAliamsaduduniwonguunessrinsUssmald nsedu LLngumaai%LLav
ausanIndungmune (opinion juris) axnsafnaulivainunans Wy Toiinasinuafng
$g+iiea 2 §gUsen1Anin United Nations Convention on Jurisdictional Immunities of
States and Their Property lildsuastarnudufuresnasindmms nsdianunsofianuuuy
malailsemedulnggensuinesmammsdlannuauiued viioe1asiaiulaenising
diesu 2 Sguitufisensu Sefeuninfiarldsunisvensulidununufohivesss’ saes
weng el aaviimadeniesitedelianuduiuvesigliamsaldldlunsdnig
azflnnelufuua wazanunsadessziruluyedsridemennasas sy

iU Kimberley N. Trapp U Alex Mills fdiuimdnguiiena«ldiiie
ihlugfeaguvesussifuiulsidaaunarliiiesme nidifimasssyiingunenislufeaty
auduiuresdgiifissanivoraninsuasdtelusvinduiitvunegredaiaun nsnsedi
yesnosidmmsladuanuduiunelingmunennuduiuyessy witulildmnoaia
nosidmmssananagldmnuduiuiuuiiana 1lesainnesidaimmsazsosegaeld
nanelanzdniivils dslunsdifanunsadulddaainngransveauauini eemnsids way
Sasea lnoii 3 Uizmmﬂwﬂmiﬂszv‘iwaqﬂaqﬁ’]é’wmiaaﬂmﬂﬂgmmammﬁmﬁ’umm
3 wivgAsaumaulutanisnsesinlatnevsgnimualag Status of Forces Agreements
(SOFAS) Fslaeitaluarmmnasiiazimuninnesidmmslizunnuduiuannsdlatidly

“ paul Christoph Bornkamm, State Immunity Against Claims Arising from War Crimes:
The Judgment of the International Court of Justice in Jurisdictional Immunities of the State,
German Law Journal (2012), p.779

" Markus Krajewski and Christopher Singer, Should Judges be Front-Runners? The ICJ,
State Immunity and the Protection of Fundamental Human Rights, Max Planck Yearbook of
United Nations Law (2012), p.21
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Auuaw Memaiios wwaljiivessslulduandiiiuiinaamammsaslasuanuauiuiate
! Y (% o w ! Y 414
T wienufuivvessgrasnaamammsinssemaaslasuanng ey

uaﬂmm‘fﬁ%amé’qé?qﬁwmmﬁ’U@mﬁiwaaﬁﬂﬁwmwmﬁ McElhinney fima-ild
g3luaidn lumddenanealesuaudufiasnisiiegvasdesniiunisasiiinnglufuiauiy
wanaiin GiliifingmneaninUssimdsevieussmdlafrundesniiufandnn dsiiunasde
AoluAniiadevesnd McElhinney szyin “ngrunenigluldanunsaléidundngiuiinguane
seuinsszmeas ludulsld lnenguunenielufendngiuveswasguazlilandnguves
e szriassmalasialy” Cuenandnnsfimammuuny fifivesss wu Afinine
Tutsaea alafide uazluuaud anmsitadelieesudldfuauduiuvesigannisnsedii
vossglutsasnsalanadedl 2 edrefinny maveauesinuad Letelier lumaanigoiunily
Tnetaifariswesniiifesfniondasnunddus hansgowingnszidadiaalilusadedio
Mg Letelier Js8uflosonandemeniessuiada esnnaudamaiudmiiives
73 delundiiosmaanssaminililianudufuudszunadd uiianfunisnssives
Fwthitsgfinnu deanuvainvansveuunu i flsuiiaesdafiui eagisssusening
UszmadonuuiufiRvesisiimandosnsunlaglidfmisianufofaus

Aeuiiug 9InMsiIsanveias iinsenundydanieitosduunly
A @ A v oA =% v & v v A °
Wellugiumenguiung nake Yef 11 ves ECSI Fagilisumiumeintounilliaunsaiun
saulalaiiiosann ECSI JuntyalRontiu (Saving clause) @1SUNIIATERUDINDINIAT

| | | I UV Y a v a X Y o )

nnsinUsewaeg aealsinng enavdalavduenden 12 ves UNCIS Jusnmeiguidigniu
el UNCIS TaifluntayelPeniiusmilounu ECSI 8alunintumniiansanainmieduieuss ILC
Lilduennisnseiiiaduneladen 12 razlunisnsevivesiglaewi (acta jure imperi)
U3ON1INTLYINVOISTINNYE (acta jure gestionis) Nadme anunsaldtarulavia 2 nsdl 8n
M ILC fagndagieadfiineanunisdeamsguimienisidies Letelier v. Republic of Chile
X

Fuundudeds amazausaldnaeidalilumadendv ILC Ald wimaldfatsanluly

a «

NANNDU

. Kimberley N. Trapp and Alex Mills, Smooth Runs the Water where the Brook is Deep:
The obscured Complexities of Germany v. Italay, Cambridge Journal of International and
Comparative Law (2012): p.156-157

“Ibid

“Domestic statutes cannot be used as evidence of what international law is: statues are
evidence of the domestic law in the individual states and not evidence of international law
generally”

“ Ibid, p.158
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vheiign filsuiiuindidadovesmagfsssusznitessmaluyszify
Fooniunisazidlinnelufiuuaudaianminasde faguiifivinu Gaja nalilumeuduin
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yilvdslifamnuuudedn unufiRladuiigiuiueu Weinnsanannsansszninasemna
wuin ffuauigandaudnlunsiarsiiisadesuanuduiuy esfgiesunislofioudy
dneuszimaniioguulan viauflefnsananngrneneluresisfisnstunianzifieatu
mmﬁmﬁ’umaa%’gﬁé’qﬁmmLLmﬂGi'Nﬁ’ulwﬁammizmaéau felunindu wnufiReind
finnwivesmaniglunfidiuuliunuazinislinmanal un1sidadeuwnnssiueenly
unaguvesmanifamsllunuadavesinngmnemeufgiuden ddduniviaonadanali
Wannmsvesngmneseninssemangavidetnas uazyilrglauanuidemevuavunied
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4.2.2 anudAgvasdnslun1sidnfeninugfsssu (Right of access to justice)

fumshignaAtiuaflaenisldanuduiuvessy

anslun1siinfisauefsssy (Right of Access to Justice) Msodnslunis
118918 (Right of access to court) Sundyafiusingeglunaensianssenitsseine
Freghatu o7l 8 way 10 veeUfeyaranainniuaniuyweyy (Universal Declaration of
Human Rights) 3edeii 3 veenfiniseninsUszmaingdredvdnadiowazanivnnnisiios
(International Covenant on Civil and Political Rights) ag3lsfinnu undygRluted 6(1)
¥84 European Convention on Human Rights L‘fluuwﬁigiﬂ'aLamﬁﬁmiﬁ’mﬂ%ﬁu%}aﬁiaﬁ
luarasgnineseinaedaradnsuyvevuelsluazidosed1fypo aralaiaisu
AwdussEednElumathiseugAsssuuasvdnanuuiuueasy Ineded 6(1) szy

1

“IflonduyesyasAvesansuayiusnsiveswailiomsenIsusetona1d
Mm99 WoyARa yaadanslasunisiorsaniieisssuuasilinmenieluseeiiari
mngaulnemaiifusassuazinuegisssususndaiuniunguing Ariwinwezdogn
Usznimeeilinwme Uidouayas)sai019gnuenaonINtuneunITR9 S INLAYTE
ynawlunsaliiayssleviliiety Aasssu mmaiuiSeusogvesussmmy n3enusung
vossgludpuszrsulne..

o European Convention on Human Rights, article 6(1)

“In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced publicly but the press

and public may be excluded from all or part of the trial in the interests of morals, public order or
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e
=3 a

wusnsdlunisliavsundansulusguesnuliaansofiagidinfsauyfsssuls lnofgd
mihfagdesUfiRnulagliislafnuiiiuinaenndouiieliussgingussasdnuiusnsdl
Tuaudyay1 ogelsiny Jymildntufie Tunsdindaanvuilosigrinassmalumanislu
Sphavsswesinazenvinauduiuresistuiieuntedlilitannsuaunsaduiunise
Sghavsewmels mnmaneluidadelfsginssemeldsuanuduiu Aaiufiisdude Tu
nsdluiiavalunmsdhdemugisssuiissinusnsdfosufoRmueydyanaasieldisgi
Iazdafusnadiiudndol lunsdlduilies aadvBuyvewuglsy (European Court of
Human Rights: ECtHR) lataeifiadeliluad Al-Adsani v. UK, Forgarty v. UK, McElhinney
v. reland uag Jones v. UK Iagvis 4 adiidunsdfifamnsuiiufiosessieussmaile
BonfesAndemenaurianinmsnseiivesisinalsema wimamessyindgsinsussinadign
ilosfienuduifunungmneszarinaszna Tandia 4 afdadudlassie ECtHR Tnonanamin
Silvienuduiuunssinssemaazdaiiusnsdauded 6(1) :nnsufiasnaidndama

ECtHR 52y U9 6(1) U039 European Convention on Human Rights %130
anslumsiinteenalailafidnuwaeininuin (Absolute) usianunsanneglidediinuissenis
(Certain limitations) tHesnanslunisidnfemalaednungvesdvdamsoimunlilag sy
Femmiies fsndanunsoldsrnalussdunislunisvuednslunind femald " uas
aadvsuyueruglsUluafumardldaiamdninasiduunin dosadalunisdnfemala 16
vhaneanudfvesdvslunisididseugissssnniduluamieuly Ae Usznisusn 1y
nsuanavnitUszasdiivousssu (Legitimate aim) uazUsynsiiaes finnuduiusivung
Tuaulddnaau (Proportionality) szninedsnisilduasiihusyasditlauaram Inesi 2
ndnnisaunsnasuneldfall

1) mMsuanaiihussasanseusssy (Legitimate aim)
Aaiuinnanauduiuressp duwifailasunissensuneldnguune
senineUseinatadiiunannvan par in parem non habet imperium wagstdunsusiuinsgd

national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court
in special circumstances where publicity would prejudice the interests of justice.”

e Al-Adsani v. UK, para.53, Forgarty v. UK, para.33, McElhinney v. Ireland, para.34, Jones
v. UK, para.186

“The right of access to a court is not, however, absolute, but may be subject to
limitations; these are permitted by implication since the right of access by its very nature calls for
regulation by the State. In this respect, the Contracting States enjoy a certain margin of

appreciation”
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2) finnuduiusimunganluaiuladngiu (Proportionality) S¥13i1935n13
PwazitUseasATLeaIam
ANALSUALINNRIN1TANU LA ERAIUAIENTTESUNEINISAAINNANS AU ImnU

g7

U9 31(3)(c) Vienna Convention on the Law of Treaties #an1nuAINNIsAANNEUTIYY)

o

(% a

awdpardsiangunasiuiingrneszrisUssmanlddaduiReafumuduiussenineignia
fe wazn1siaumszinulidenadesfungunaei duveangrneseninassina 9
sullufenginamiiiAsadestunsiiauduiuresss . maasulasldnmsfiansuisening
sudygafundnanuduiuvesislaeszyin “unsnsildlilae $snAaundneudnyi i
agviounginamifldiunssensulaeilulungmnesevindsemeaiidlosluieannuduiu
yossghiaunsanasanidlaevdnnsindunsdmundedidailallddndnluansnisidds
mamuted 6(1)”"

o Al-Adsani v. UK, para.54, Forgarty v. UK, para.34, McElhinney v. Ireland, para.35, Jones
v. UK para.188

“The Court must first examine whether the limitation pursued a legitimate aim. It notes
in this connection that sovereign immunity is a concept of international law, developed out of
the principle par in parem non habet imperium, by virtue of which one State shall not be subject
to the jurisdiction of another State. The Court considers that the grant of sovereign immunity to a
State in civil proceedings pursues the legitimate aim of complying with international law to
promote comity and good relations between States through the respect of another State’s
sovereignty.”

0 Al-Adsani v. UK, para.55, Forgarty v. UK, para.35, McElhinney v. Ireland, para.36

“The Court must next assess whether the restriction was proportionate to the aim
pursued. It reiterates that the Convention has to be interpreted in the light of the rules set out in
the Vienna Convention on the Law of Treaties of 23 May 1969, and that Article 31 § 3 (c) of that
treaty indicates that account is to be taken of “any relevant rules of international law applicable
in the relations between the parties”

i Al-Adsani v. UK, para.56, Forgarty v. UK, para.36, McElhinney v. Ireland, para.37, Jones
v. UK/ para.189

“It follows that measures taken by a High Contracting Party which reflect generally
recognised rules of public international law on State immunity cannot in principle be regarded as
imposing a disproportionate restriction on the right of access to a court as embodied in Article
6(1)”
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fodmsusnmisiintieanuefsssuluafng 4 ladndruimungay

nalagasy ECtHR BuduinnisfimanielulisgeinsUssimaanansaldany
fuftuld wihmsldarudusuiuasdumsdaamad fenugfssauvestiaanyuiifles
Syhadsmmadfiedundasmidsmeannisnsgyiiatufinu Tneemanmdnicmnnisl
Audufudunisuarmidiussasdfiveusssy (Legitimate  aim) uazlddadau

(Proportionality) Alaifiadnsgilinnuduiuliasideiusnsdaueudyaiusetnla

UszifudesanuduiusseninnisididannugAsssufundnauduiuges
55 dfnne Trindade lanansruiuudslineusieniu lnaiSouiiousening ECHR
i Inter-American Court of Human Rights (IACtHR) 91 WUl ECtHR pasazlduunitads
Tunmslivmmauientuiu IACHR Sadiuindvslunisdhdsaugfssuduansduiugiu
fiuvia3a (True fundamental right) filderaazfiansanliidosdald - ECtHR anunsafiaw
adourluwumsdldlaefinsanandnslunmsdhfsenugfsssumuded 6(1) uazdnsly
mslasunisiBeienegnediussansannanuded 13 ve ECHR Tngliauaulalufianseddy

¥
P

a  a Y =2 a ::l' < [ YNY o v a !
vosdnslun1sidnfennuefsssy wnuiaziluniseeusulivednin win ECtHR afuneguil
[ Y] Y} i Y i Yo a 423
ruduiuvessgiadliensazldliodsi ECtHR ladnduun

Trindade wosindial 6(1) wazdof 13 lisnagndrdnldsenuduiuvessy
fiutuud S5duqiaunsnasfisdviuyverurieuyuesssuognsousslduazngaiuain
aruinafldiAndulasmsldudnmnuduiu Sgmveseydyg feruyniunuded 6(1)
wazdef 13 feglinaiBeasnieluegaiivszdnsnim (Effective domestic remedies) lu
nszvaLMsRTANTigRssauarivdnuszduinasfulunanszuiunsmangrangluyng
anunisel asdieadiiendn JRsssu (Rule of law) %agﬂﬂfmﬁﬂum%’muwuaqmgé’iy;m°1

Aatiu AnuAuiuvesizlsliianansaeldlaluii nuvdalaidnslunisiihfsauefsssy

# Dissenting Opinion of Judge Antonio Trindade, para.216
“ Ibid, para.218
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PN I 3 aa aa J Y = a Id 13

V]LLVI\TUUI@JN&\TWLiﬂﬂj"liz‘U‘Uﬂa‘ViNqﬁJ (Legal system) ﬂ']iLGU']ﬂQﬂ’J']NEJ‘@ﬁiillLUUﬁQVI"U’]LUu
i M v Y ' o v v Y o o 424

LLagwaﬂLaﬂﬂlﬂJlﬂ LLazf\]gmaq‘lﬂJQﬂﬁnﬂ@mjHﬂquﬂmﬂumaﬂii

Trindade a3u71 ldddgyinnisnsesididunisazifindviuywevusgae
$euseifuazdunisnszrhwessslaout (acta jure imperi) wioasidunsnseidanded
(acta jure gestioniss) iai’i’m’liﬂizﬁﬂﬁdﬂé'n%Lﬁ@%ﬂuﬁéﬁﬁmiﬁmim’ma (Forum state)
wielalldAnluituiidananfiny nsldnvidada (Tradiional lancuage) wiahiiifuds
wanUasudmiuilagiuiiisenduey onananléin 3glienvagniiunindelgiainnsg
avidindvstuiiugiuvesned wu madhdsaugissaluls

UBNAIMNANATENINNUTEINATEAUINIADEIAAaNS U Ywa Uy LT Uazla
FadeusznuavslunisdidiaiugfsssudumiuAuiuvessy eaneluuauinfagld
Aadevszinilludnuanifiedtu deifieaede ﬁmiamﬁmﬂgmmaé’ﬂwmzLﬁﬂmmﬁméﬁu W
wdiaruuandstunssiingrnefigninannanadndluamaviniu Tngluef Kazemi Estate v,
ran Faifiaaiadasdiufio Kazemi AurAuAuInAuNSlUS B ufoniea nuazmU
Iegnidmihivesdnsudunuuazdeumsunuaudedin memues Kazemi Jsuilouvisse
dvsruduailumanisluneuin ™ Tngusefundsiiioadostunsdfseugisssude
ANuANAUYeIsgAW SIA Insedefl 2(e) ¥as Canadian Bill of Rights fiszyliudela doun

faNaNA L1

“lailingmanelavesuawinssansogniniiumiegnldiie ... innuyeaaly
ansivzlasunisiivrsanedntus ssusIumann 15 g fsssuduiiug i (Fundamental
. . dl‘ a a a A - =) ”427
justice) (iloWa75a1aN5T0N s TAIYOUY)

landluafansdn SIA lilevinlvansluilonnanse (Substantive rights) dugn
a9 wiuiiesn1sadnaguassanenssuIuns (Procedural bar) kazaUassan1enszuIunIg
& 1 Yy v a a val 9 Y v o 428
edldaenndasiuanugisssunlaiinisiudseiuliluten 2(e)

o Ibid, para.219
425 .
Ibid, para.220

2 lUsagiate 2.4.1, wth 75-76

" Canadian Bill of Rights, article 2(e)

“No law of Canada shall be construed or applied so as to ... deprive a person of the right
to a fair hearing in accordance with the principles of fundamental justice for the determination of
his rights and obligation.”

28 Kazemi Estate v. Iran, The Supreme Court of Canada, para.112
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98N1789gALAUIAT (Attomey general of Canada) lugiuzdnaglaugain
Bll of Rights duAsasavdiifogidlonauiinisiungmuneasuillull aa. 1960 Fdluvas
e Fginsdszmaguinaauduiunuuiiinee fadu Felidsingansiesilosds
sadsemAlddmunsazdaiiiatuluscssma fendrmuedandiivendt Ted 2(e) 1%
avslumsflosdgléitelaitu ™ uonani sunmsgeandseduneseluin doft 2(e) lalldlvansly
nsidnfiedna (Access to courts) w3aanslun1sHassies (Right to sue) uatduiiesd@nsnig
nszurunsiegldFulunsruunsfsssuinly (Natural  justice) meldveuiunves
ﬂﬁzmumﬁﬁmimmaﬁﬁa‘@j (Existing adjudicative process) Lﬁ@imﬁmmﬁlnjﬁmzmuﬁﬁaq
(Existing process) AR W3BANARALINIYNTATINLALNYNUIBIINNTLEUR TN TN
AR (Adjudicative jurisdiction) Fa7 2(e) lalldadu™ enafiansanuddiuiostudolduds
VBIDYNTFEAUAUIAN

“maniumeiusemsgegauauIn Teldudesudeswnnantei 2(e) voq Bil
of Rights msgnufias mszteil 2(e) luldasrsanslamenueeiigiasaslasunisiarsan
oehadusssudengmnelaldoyn mbisnidunszuaunisiersanag ... 907 2e) ssusyiu
nsvunsiusssuiradienssuaunsiuldidaiuluweumudanin

nanlngasy manauiniiuinded 2(e) Ifansfavidndmugisssud
soudlonszurumsfivsanafldiistuudluma nsldanuduiuresigau SIA udsiid
wdpemalalinssuiunmsfiansanafiududuld vonand madioguesauduiuvessy
vluauialdfionsnasaudduiias SuRansaned fofu doil 2(e) Feldanunsaldle
wedouniazdseiudvsvesoddfrodiodhdnsruiunsivsanafiudaindu

Adluitudn nuwaminnwmadvsuyveruglsuiasaanigluauin
Afetostunnuduiusseninseuduiuvessiunmathfsemgisssn madinadiui
nsléavslunisidfanugfssaniufiegsidn laldfuansiddnvasdnun (Absolute)
wazmsliAvEfanaminifesaenndostunginasinielingunesswinssmadugde s
lunsdiffondnanuduiuvessy maidadouduandifiudaiaudn madslianudidoyi

429 Ibid, para.113

0 Ibid, para.114

“!lbid, para.116,118

“I agree with the Attorney General of Canada that the challenge based on s. 2(e) of
the Bill of Rights should be dismissed on the basis that s. 2(e) does not create a self-standing
right to a fair hearing where the law does not otherwise allow for an adjudicative process ...
Rather, s. 2(e) guarantees a fair procedure only when a process is already in place in Canada to

determine individuals’ rights.”
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naAswsiuaesulaguesdy uagiauddguinnitanivestaansuiiasegléfunis
Benenaeldandemelpsmadnfenssuiunsyfssaunelusy unAaudesinlitaansy
gnufiasaugfsssuedideieuaznuavuniefiazldiunsidersainigiinsysinis
Azl

4.2.3 nMslguaniungunaana (Universal jurisdiction) Tun19e1gyiuazniaing

LWRURLASUANANANAUYDITT

ndnA3i3e9Lns1uNaana (Universal jurisdiction) aneainudis nénnns
yanguaneoygeseUsadlisgiuiunstuIumsinsamsegduisaiesevgn
nssv1eUszam Tagliddedsanuiiinervginssuuas dyviivenoenseyinssunio
Snwazvosfidome” wgnaidemdwemdnnisiidennanemginsmuisussnmiu
HudunmesenauslomissnitaUssma fadu $ginandanugnitufiesdidunssuaunis
finnsansiognszyhanuiin Tnglidesiiansanisanuiiinovgnssunas dyvavesiio
91VYINTTUNTOANWUL VLAY NAIAD NANNITINEIUAAINADYYINLTINITHAN TN
ARoTINTINTEIUsEmaTvdulasyngau ynqd vulanlud

[
a

nann1stignasvieuliluundyaAsssuyynislsy (Rome  Statute) ANy
915ununlAsEy

“Bud 11919010550 I8UsTignFeagTuniruviaslevesusymausEnIte
Uszinalngsiuasdedligniaeelulnedlasunisaslny uaziinisiessesdniunfos i
UseansnimsealasunisuseiulagnslouininisseAund ualagn)siasuasiniusiuile
senanssma”

s35uRatuilladnfimIaeI1y 15EnINeUseina (Interational  Criminal
Court) Fuxn lnedgausasdiiiailumaniarsandniuaivnisenginugiuanuia il
Avualilusssuyynielsy nanfe N138a1NITuS (Genocide) @1¥EYINTINAIATIN (War

“* The Scope and Application of the Principle of Universal Jurisdiction, the Report of the
Sixth Committee A/65/452-Res 64/117

“a legal principle allowing or requiring a state to bring criminal proceedings in respect of
certain crimes irrespective of the location of the crime and the nationality of the perpetrator or
the victim”

* Ibid

. STIUYYNTELTUIWNEAIARIYTENINUTENA, NTUAUSFYYIUALNVNIE: NTENTHNAT
AgUseina
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crimes) 81 INTIUABLIAUUBER (Crimes against humanity) waze¥gy1nssududunis
331U (Aggression) Taaguauiians 4 Ussinnillasuaniusngrunednuaziinuiauas
Dunwensumelsnguuneszninalszine

il ngladent 27 Amualitaiauitanuauduaielinguuneseniing
Usgaldanunsathandavnangiunamanla

“1. Tildsssuygman dUasusdoyamaynauseraviuieusu lneusiman
msuvsuenlnquuiuguveaauznanIs Inglawizee198s aniuenanslugiususese
093y wioghinguna auninvessguravesyan gunuildsunindends niaidmiai
su7a lulasumseniiuaIna U AR 1981 19 IUS TTUYEYFIA Y Tlsiznsdlln uagvelshii
yawglianveoulny

2. mwduRunsesH I IRag s IsaNA N AIAYSIe 19Anag uan 1L
N 9NITYeYAAa lsiinemungmneneluvessgniengvangsenindsymea Aoeludnyang
misldiamenamay wiloyana 19u71”"

Jaymndlegin ﬁﬁim‘gzyﬂgaisﬂ%ﬁumiﬂszﬁwmamﬁywwhﬁ?u YDULYAVDA
sssuynatuilineslufomaunusiesidla ufifeifaatdlued Jurisdictional Immunities
of the State aztllunsazilinngrinednuaziinvanazidunisazidinnugiuanufinaud
Uyl ilusssuuny uindnudeiinssaduaiflesdosionandemenuns ety wdnLm
SrunvanamuivyaAlisadululale LLazGiaiﬁﬁiimyﬁyaﬁuﬁﬁﬁﬂ%lﬁﬁq Aintlymises
wnduawiierian (Ratione ternporaris) wsnzfiuntayeinmualiludes 11 91 “fna« 3
meémwLawwﬁummiy'miw?iqmzv’iw%uué’qmnﬁaamwgmaﬂﬁﬁ%ﬂ’ﬂﬁﬂ%’” Fafife a.e.
2002 witewfiaasewesnd Jurisdictional Immunities of the State iinduile .. 1943-
1945

vré’ﬂLsumé”mwmﬂaiaﬂé’ﬁﬂmﬂgagiuwﬁ’zgfﬁasuaaﬁiiugiyﬂqﬂiuLvifnf’u &4
ﬁawﬁzgwﬂaﬁuﬁuﬁiﬁmé’mwmﬂaLLd%’gﬁaﬂﬁﬁ’é"}uwﬁwLﬁuﬂﬁﬁ’]ﬁa;ﬁﬂizﬁmamﬂmm
aslnw wu Tudedl 2 489 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) ’iz‘lﬂ’?’j’l

“1. SgMAusay TgazAeltuInINITNINIATYRE nUnATes 1NAIa e
11930150UlNdUseansnIMlun15U89AUN 15N TEIINITNTUINN181AIYAEIUI9YDITT
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AUl
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widnazlalamrualidaiauinsgiiwndiuiaainamileunstinUeyaalilu
sysuugnielsy uiundyafves CAT  HyaUszasdaiielisglduinsnislagfnund

a

Usgavsnmlumsiazdiignssyinsmsunuinadnemnuanagiuegluiungiuiavesny

QU [

9 a et = IR = a ] A ° = o
unlgyelatdnaiiounsasiviusnsdilagy3eneinsganaiiiunguivainanagldumsnisiag
fugnseyinmsuu Neil Imanielueg1e House of Lords ¥8ans1¥e1i13nsLaRnauAR
Ex Parte Pinochet No.3 LilAgafuiungiunaainaann CAT deantilinanudidgydowuiufus

ARANIIYDIUNINTHATBRAIHANTENUABLWIUURYDITFRU AReLuLAE U

Ex Parte Pinochet No.3

Jumdszninefndi1@d Augusto Pinochet futlossia Commissioners of
Police for Metropolis tieliifinaaunisds Pinochet Lugiedruumulumumneduyes
Uspinaailu daiaasadesdudedi 1l am 1973 Aadguszmnsludd deiafe Pinochet
vdninduduan Pinochet ssiumisUses1unsuRTasunsY D A.d. 1990 lusewing

Arsssunudatiudaiaasaliidunasdeasdn n1snseyiiaiselanaluda ladnazdunis
VU 219NTIU NMImeavgalaeiatmglild widn Pinochet agliildgnnaimindu
¥ o | . 4 U U 914:‘ d' a é{ 437

AYI 46 Pinochet TimMsativayy 19Uk agSuiaaiinTunasnun

U A.A. 1998 Pinochet iU andsanswerandnsifierirsunisinw e
e saiunsiudsnerenmsmslitinigds Pinochet iuifedaunuindsaulae
nssadonarmsiuiuen SedenandwlngliiReadestvau lutuil 16 ganau .
1998 mnedusEninsUszme (Interational warrant) légnesnlagaiu Suidertuidivei
msraluasuneudniun1sduny Pinochet Alssmenuna ¢y Pinochet Jadudfassiona
Woliinsifinoeununedu maidadeliifinoeununedu sz Pinochet Tauduiy
9614l5Amu The Crown Prosecution Service Tugnugiunussuiaaiuiugnssalmis
enandusnifiadematudiu ey Pinochet lalldnnuduiuainomnssuniglénguane
sgwhauszina §1u Pinochet Bufiasdamatt fimnwaunildluesdnassugnssniiions
sz fRemilugiuglari3nisues Amnesty Intermnational luiufl 15 unsiau a.a. 1999
aafidndslvidnitadeludugnssallifinadiomanaiiesdnaslildinsdnfsogamnzgay
msfinsandafesFuslmludugrssal™

** Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, United Nation Human Rights, article 2(1)

“1. Each State Party shall take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdiction.”

o Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord

438

Ibid
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Uszinuddguazinetteduiiiiiesyinisfinuifie Pinochet lasuanuAuiu
MnMIgnasEediuwauniali nedie Pinochet wiudn uliasidusfnuszyvueasy ue

Y v Qo a oA o Ada £ a | A o ° 1 | <
awfuiuffnsfegiiieaninnisnssifiiatuinlutiszeziaiiidisetiumia ogslsh
ana fmnwliiiiusiog

Lord Hope of Craighead L#iu31 devinlunisusunuldsuaniuznguung
é’ﬂwmmﬁmmmé’a way CAT duavsdulalu a.e. 1987 é’wmmﬁ CAT Falail5n1AsneaIy
Aufuanmtin (Immunity materiae) Tunsdifiinisnanmidnismsunuesadussuuuas
SruruanniAntu uenanil Lord Hope sndeSunewes Sir Arthur Watts flesugly o
Hague Lectures 11 “Ausuiavoslaanvsud1miuo1vgy1nssuszninasemea n&Rndile
finnsansassznitUszmadauunn liduiasdoasingmneaiasemdsening
Useialyiszyuesisesiufindunsauyaravinivdnguifissmeinlédnsdwioasilo
Tinsgvhomnnnssusewindsemagud Yssyuvesdgdinaldfuanuduiudelafniuiss
aglusiumis (Immunity personae) L,wimmﬁuﬁ’umﬂwﬁwﬁ (Immunity materiae) aglails
Sundsanitldiusuniauda” viedl Lord Hope lalidledn CAT Widinsaazanuduiiulog
Useneusieendla uinevinduiusnsdildsuniseensulnsaninuseindsenitssemaly
nsditinsazfinowanssusemindssmarisousaintutusousTuialslrdneiulu
AT waziduiusnsdififianaduudanefiazionuzauduiuanmiiild Lord Hope
asud AnuAnAuInuiAves Pinochet gayidelulutudl 30 nanen 1988 Fa1dutunivals
dnenthu CAT wudenfuauiilidmedulul a.a. 1987 uagansverandnslidnenduly
Fuil 8 Sueu p.e. 1988 ansiwerandnsiadiunsiuamuiusnsdifidmualily caT”

Lord Browne-Wilkinson 1iud1 CAT 7138 alu uavansiverandnsidunia
dulunsuneainaialan (Worldwide universal jurisdiction) undyalted 2 ves CAT
Uszaudliignideudygn mnigvunismsinuuasilinismanududifiangrung Lord
Wilkinson 118431 azidululfegndlsianuszasduesngmaneseninsuszsimaagimualinis
UfThnthiveadmihiissannsonseviunsdsiingmnesewinsUsemainul3le venani
Snuaizfidfyveie1gInIsuTEnI s EIABEINISSIIUAINT a7 1 109 CAT 2zfos
AedulasnsanaSuvonistuseuvienssensulngliliudslnedwihiisgrieynnadui
UftRnthiflugrugreadming demanail Suasfignnamynaulusiifeafunismsuny
whondudmihfivesigiaiu mnefnUszyvvesdglimiudusuivansauiyanadiang
wiossuRnuniigaaansandauiuiiald udlumanduiu fildsudds wu suthnsa
e fimmstudtosiufiRnudsdmesenussyrvesignansidudiidesiuin

2 Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex

Parte Pinochet, House of Lord (Lord Hope of Craighead)
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wnu Lord Wilkinson Fuiiuindugemlululdliniazeansu iefign ninnisufimniu
Wusnsdlues CAT  wailvinisufdanthludiuvusanunsalasunanufuiuainunini
(Immunity materiae) 9znaliiianadnsiinvanusznaiauaziryanalainiuiivgihnd
Y0935lAsuANNANTULENe KailafennARveNgnnaIrinseinsnsuulunnUseme
faglianusasfiuadiudnssifinldaunindaseauaasanuduiu Jauuouinazilunis
v - (3 LY a -dy - 2/ ~ 9 Y a v |
TnreingUszasAnanves CAT Isnstiunieasassuunaeldlvidivause (Safe haven) wn
o o 440

ANSEYINNINTUUY

Lord Hutton 1Wiui anseraninslufiunsiunamdensvsuuiifniu
fou a.A. 1988 inszavsvoraninsdalallilunidves CAT uslunsdlvesnismsuud
{AnTunds a.e. 1988 Lord Hutton fiansandn CAT Iédmuaiusnsdlliaiaud sgnnad
wihfidudunszuumsfinsanadiugnsgyinmsunu deuluiansdeietmunudoe
WwuLAeInU Lord Hutton 'ﬁaLﬁudwwﬁ’maﬁﬁmmm%’mwﬁL%’Wﬁﬁﬁmaq%’gwﬁaﬁﬂizﬁwmﬁ
nsuumsIzgnanduaimnusngmeglusgladgnisiidunAeudymn usinszdu Lord
Hutton ndunesin mavsulallivifivesuszyvresss swngvaneseninsUsemang
s Kty Ussyuuesdgasdennuduiunumihilild Wesannismsinueguen
YOULUAYOIMTT

Lord Saville of Newdigate Wiu31 afnUszyavessgliaunsalasuaiiudy

fudmuuaaa (Immunity personae) wsgldviuainsmunidluiSouTosudd udefnusyavues

d
Y589ldauduiuainnisnsgvinlaiifmuiiietusasugavesigey (mmunity
materiae) uanaINd CAT 52y “eudynraduildfunisnssimanuiiiniulasnis
duasumsensBusouviensvoniulaglildudalneidminisy nioynnaduiiufiavtdilu
guzvondwihil” Faanearudt mavsumuasiAatuldlaedwihiisgvindu fafu Useye
yossgirosmneglugiuziimihfivessgmemunnuvsneveseydyan ogslsinu $5ana
CAT snassinfundnin 3ganasugannsaliiunsiunamieriminfignsunu (Official
tortures) fiegludunnuvesigld lnserdonsdsiirotruunuviensdssaliunidmiie
nseduad fau nsldmnuAuiuluauiiuees Lord Saville 3ldaanadasiuoydeya

1 8alUndiu B8 awu wazgansivorandnsitalunifves CAT Uszmeis 3 Fsoglu

0 Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord (Lord Browne-Wilkinson)

“ Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord (Lord Hutton)
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WusnyanazldlinuAuiuaInmiad (Immunity - materiae) witd1mTNEgnsuILngn
i 442
Na1Im

Lord Millett iud addlailgeuduiudinyaaa (mmunity personae)
msrelpeiiluauduiulssinndunfudumisfiufoanii Wy Ussyvvesdy waved
$5UTa SpUUR3INIINTENTINSENNUTEIWA aedlsAiniu Pinochet lauaindumisussyy
19355lUudn mnduiulssmiFaldansnsotantdld amuduiufiieadestuafiifonin
AufUINMEA (Immunity materiae) Saduanuduiuainmsnsgsieadviivions
nszvhwesly wazilosandenarviusngdudendrmlunisnseinseningd Pinochet
Juuseyavessy Lord Millett wo33n mmyjmssuﬁgﬂﬁmmmgwmaizijﬂizmmz
I§unsaanaideiiio Usznisusn msnseviidudasengunasiiliamsasniuiy
ot9Buld Usznisiians nmsnseiiduguusslussauiituliindunisladdesdans
NHVANEIENINaUsEINe (International legal order) $geneqiiundrunanielangmunaansn
ﬂﬁzszﬁiwdwﬂszL%ﬂﬁaﬂ%’wméwmauaﬂmtmLszm (Extra-territorial jurisdiction) Tumiﬁﬁ
RertesiuemgnssusewinsUssnaiidunasineaosnsafildnanaun Lord Millett wiudn
nsldmamsulugiugiadesievesigianugiiuiieifuiulasadn (Piracy) 919033y
A9AT73 (War crimes) Laga1uInTsuanAINasu (Crimes against peace) Nou A.A. 1984
w1 ey maansirerandnfivnsiunauenaianaalunsdnimsuluafduagll
ai’%ﬂué’aqmﬁ’aﬁwmwmﬂgwmwaﬂwaiul,l,ﬁiazjwam ag19lsAnu MItadeazfesdinduain
ngMUY "ZI\‘lﬂﬂE] Section 134 484 Criminal Justice Act 1988 aouuﬂQumwammﬁm
910 CAT ilefarsanudanui ﬂQMiJ’]EJQUUUI&JI‘UUQﬂUEJ@UMm el Pinochet Fegndaiu
A3 tunauldlaniniiansanainnisnseineuningrunesinaderuldly a.a. 1988 il
nsviy undwalu Section 134 vldmaiiunsuiauenanaafiun1snsengeani
nnvaneatiulinadsduld Fetfumneienisauisauanlunisdensyanaves Pinochet 184
A.fi. 1988 Lord Millett 19971 dranudufuanuiilugiugefAndseyvvosiganunsndnald
Section 134 Alaflouiduiiesuanseamuan Section 134 uay CAT ssliansunssniAiaz
fufunsdsiagineodiuuny waziileTdlugiusSganafiazdesufifnn CAT udnduufiasd
wh ansvorandnsuaraUuAivihifas Ui tRnuiusnsdies”

Lord Phillips of Worth Matravers Wind1 10 Pinochet ﬁﬂﬂ\‘ilﬁﬂuﬂﬁ‘“m%‘l]aﬂ
$50d ansverandnsnllaunsaiezlsle udluilaqiu Pinochet Luildiluuszyvvesigudn

42 Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord (Lord Saville of Newdigate)

® Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord (Lord Millett)
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Favia Pinochet  wazdddnssauiuin Pinochet  laldninudufudruyana (mmunity
personae) udldAnuduiuaNyEd (Immunity materiae) ts1gnInssIuAnT UL s
ANTIALNLIDE 1&191n7 Lord Phillips léfinnsanngrunesenitalsemasiuiusnnuas
wui Sl nssuunassianidanusuusaunavinliAsauasifieu s dndrinues
1ANYWETIR uare1vInTsmanldannsaseslfAniuldlulssneusewinaseina
Fromnil n1slflansrurauenetaniunisnisilegfiosidundtudannsuiinsssheiuin
LLﬁd'}ﬂﬁ]Lamssz\]zagjuaﬂammuﬁﬂﬁﬂszﬁwﬁ?mﬁwﬁuﬁmu Lord Phillips 18431 8198710334
sgrhassmeuaznslfiansiuanenoanuaduisdnififedulunguunsssainsUssme
wrunAfiles uageudutumnuihilliannsafiesaeandosiundnnseansilld udnns
THnsrunauenenanumegmilevdnmsiiigvislimsunsnueaiansneluvesdniznils
ﬁ’uﬁms'wLﬁ@imﬁmmﬁﬁaw@mismzijﬂsxmmﬁw’fu NANNISLUURTIUIAUDNDIULUR
wogwieninaue Bslunindu mnfinnsanain CAT fiadsiusnsdlisgniAdosduiuad
w%aaimf{%ﬁEJS’zh:uLmuﬁuuﬂﬂaﬁﬂizﬁwmiﬁlé’ﬁaumjﬁﬁmlﬂuagﬁzym°1 WINUSNANUANTY
nnuiianansothunldls eudnyariesferlifinnuaenadostunsldanuduiuanuiing
Fomnifuuil Lord Phillips Wi f3n@eudyarvdeslfifnuiusnsdiuuauufign
finladflanuduiuanniilafegamnsaaenndosfunsnsununase1vginssudidnde
ngvsnosEeUsEmAld

lagasy Aadladedn Pinochet Lailasuauduiuainnszuiunisiiansan
N1997I9Y1 downandondramiiindnisnseimansunuiaiu audya1m CAT gnldidu
ndnlunisitade Tasdfinnviwiazaulvinguadiuandatuoonly fadoranalddn CAT
Ieasatusnsdllisgandoudnygs lumsiudusdviedefieduunumniinisnszyin iy
N138¢HAFIUAURANINB Y YT usnsdildadsunsrunanatuiiefias sy
nIzuIUATRaTsNeIRUETignna I wesdelafamiifinnsdranauduiuduin
ns@ifiduanuduiudiuyana (Immunity personae) fiimnwidlngidaiuin yanai
Mssiumsegiansanansaldfumnuduiuuuuiinuagudy uwinsdiiyanaiignnanim
fuandumianuduiudruyanafazivasuldiduauduiuainniiad (Immunity
materiae) Insauduifuiiazaseunauaniznisnszshlurag sssiumaiby oeslss
P ERNNYIAILLINNDI Winarsinuasistunisdl Pinochet MsasutsUssyvas
$3 winslianudusuannmiiliaenedesuitusnsdiniu CAT fieda, au uazanany
grandnailund gimnwdnlnglinsaivauumanasion1sosuieiennuguesIvedns
nsziine1vyInITIusEiUssmalagenuulIfnveslnngnuesenIsussmadunan
Usznauduunmimnwmanielu Inglanizednadend Eichman lumadasiea Uszney

“ Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex
Parte Pinochet, House of Lord (Lord Phillips of Worth Matravers)
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fukwIAIAinInwanaAaflosukusn (Nuremberg trails) azfiuanifies Lord Hoffman
whiuiidiui nsmsnulaildnisnsgimeadmiinisy wengnimanugninalaengmne
seinsUseine Welslimsnsgiweadminisy anuduiuannmiidflifleg Pinochet
gnuAuiunseaazauduiulily nsenguunessnirssemeldlaianududuiunis
nsgdunmsvsnuegid

= a a

Y < ! a . A & a £ [y ¢ Y o
ABuiniUeynivesan Pinochet Aaanillduaniiie11e9iu ‘AuANiY

v Y @

19919 19030RnUTEYV035Y’ FaUszyvvessgazaruisaldanuduiulaiseiionyly

q
v & 1 '

sunavhivindy nsdfifuandunsudimnduiufdinses wiraseunguanis
nsnszilusmedrssegludumdaviadu eodmuuisuiiisusuad Jursdictional
Immunities of the State ufunsdl ‘AmAufuveIszaINNITlasFoImIsuns’ Afin
uanseiuluyssiamvesauduiy mszluadidunisiiosunisdegiadsemalasnsaiie
Fonfesrndevns Wilhdunsiiesainisengdeyanalayprands Taeiluudmdnnisun
Srunanagnasstunifiedestuldlifinsgianufsoynssudsussansonison
nnsgnidsndunisiasantalagldanuduiu agelsing winn1sveungiuna
analadfilenurfiazadraniieldfuanusuiianisuniavesss fieusianuiiunsaiud

Annwrunedlued Jurisdictional Immunities of the State ﬁmaﬁzq’jﬂ

“@IanIIuIINg Pinochet MANTUIUAIATYTI¥01019NTHAEITUAIINANY
Y990A9UT23YY093F (Former head of state) 9Ini¥A8I14I91719878Y7 (Criminal
jurisdiction) lalvmaruRuiuvessslunsz uaunIsnaI s mAgINun1sTUARYa UADAIA I
1§98 (Damages) MAATY AI1AIUD9TINTLUIUNITHAIT4ININ0 197 (Criminal
proceedings) agnszUIUNITNIITININUNG (Civil proceedings) AaUEnINAL AINAIA
luavsivernuninslaiidadelivarensal venvinilivguanmaidadelund Pinochet g1

, , . . oy S o o445
977 United Nation Convention against Torture 1984 Fluinrungvosunfil

“ Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
International Court of Justice, para.87

“Pinochet concerned the immunity of a former Head of State from the criminal
jurisdiction of another State, not the immunity of the State itself in proceedings designed to
establish its liability to damages. The distinction between the immunity of the official in the
former type of case and that of the State in the latter case was emphasized by several of the
judges in Pinochet ... Moreover, the rationale for the judgment in Pinochet was based upon the
specific language of the 1984 United Nations Convention against Torture, which has no bearing on

the present case.”
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msunvanafindandrsiuiimmedufuansiuaananiseng fadu
F¥aauudiin Tanunsahunldldfunisilosfosmauns fauddyfinnuanide wdian
S1UNRETINAYNUNg (Universal civil jurisdiction) fleguulanlufiuiels weviinsfinyiud:
wu Tuanszeuiniiinguuneditedn Alien Tort Statue (ATS) Wunguaneiieanlaganines
inselud aa. 1789 wazidunidungmnglifaturesanigewsnfifiongiiundt 200 B
finsdnunlgludagiu Imawﬁ’mzﬁammﬂgwmaaﬁuﬁﬁLﬁaaLm' 1 %auwwhﬁ?uizq’h

“madivngurnnidonisiosndunsla g Aduulagmun19n198msUnIs
a d’ o aQ U 1 = a o o aQ 446
sidaiiiunisnseviaeidanongnag sy seasoausay g 19esansgamsn”

npmneasuildsunsiuriain Antonio Cassese 31 ATS iunguanefid
wndudutesisliiuiaensudelafauiiotnniizszniteUszina (Intermational entity)
wsosglulitaanvuaunsadifeamalsd ogrelsfiniy Cassese  wanIAUATIaAI877
“ANUENIUNITDY ATS AgasieanusunselikimaansgosnilunsasiuengIunaves
maedlilugiinineaina (Universal judges) TumnaTnndefinszyhiulusnasyma 819
yilwansgoisndudvsdngssadennisuywesssy (Humanitaran imperialism)” " s
Aesafiu ATS 81991 nuunesenIneUszmalidn1sgausuiunsIuaa) nan1awng ngud
nrunesenilsemalilaasiaiusnsailnsgazaesldwngunalunaunslunsdidnsuen

a4,
210U e (Extraterritorial) ’

wilsluaiiddgyiimagsansgeiinilaidadefo Kiobel v. Royal Dutch
Petroleum Co. Tul a.a. 2013 Feflmuieteatu ATS Tnensailosanlandladuios
ferain Aatlunsiunany ATS wiinisnssvhiineliiAnmudsmeudlandiuaziingy
ABUDNAULAUYDIANSTOIINANW B89l5AnY mMaufasignagesland

Kiobel v. Royal Dutch Petroleum Co.
I = ! . ay o A S o o a vy o
JuaRsznIng Esther Kiobel Aumdludzenveadeluansgaiusnilague

Woudunfrou3sm Royal Dutch Petroleum daiaassvesadiiogin lanidaulunuyid

* Alien Tort Statute, 28 U.S.C. §1350

“The district courts shall have original jurisdiction of any civil action by an alien for a tort
only, committed in violation of the law of nations or a treaty of the United States.”

o Vivian Grosswald Curran, Mass Torts and Universal Jurisdiction, University of
Pennsylvania Journal of International Law (2013), p.800

“the danger for courts of [the United States] of setting themselves up as universal judges
of atrocities committed abroad, a sort of humanitarian imperialism”

448

Ibid
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luiBonazdnanaseluansewsniléduiiosusdm Royal Dutch Petroleum 1Husasly
AT HY (United States District Court for the Southern District of New York) nanm
Fa91 Tuvnzilandendoegluluiise duasuazusm Shell Transport and Trading
Company fifihmslngegluiuise suausiuazsangunud iy lﬁé’jw‘%ﬁmgﬂi'mﬁmwdw 2
U3¥iida71 Shell Petroleum Development of Nigeria Ltd. (SPDC) afiufaniseylu
ludseilevhmsdsanasuansmingy

filesvaslanrszyindauiiondeglutinniiinsdnauaruammiy
poNUERIUUTEN SPDC  Frewmpuansdudswandon windsaindusiasldvoniu
Hremndeansyuraluitelidanisaaisnisuseinsioniu luaedanind1m i
wazyvsvesludiFerhnisTaufing tuillandordey saudaiinisnud nnsein dudu alue
wazdugtegendeluvytnu Tandiuindaeidiuiemaslunsnsysidananlagnisly
9113 gUATal AT TaudsduiemnuazandunsrudainesiidludiFe” vdsend
Aavmnsalaaienisysziing Tandueddnndsanigeninuarldiueuynliogodregnios
aungvang Tanddsldduiiosdeduaslagedesunama Alien Tort Statue (ATS) wazualv
maitadylniiniseelaninielanguineasaussindlseninalssine tneg ATS Ueyelwlu

“madliynaruraidanisiosndunsla g Mduulagaun199198195UNI5
aziflaiilunisnseiazidlanong i e senaNUsamisoausang 1wesansgening”

TanAvsseneflesindnaglaviinisaziliangruneseninaussimalaenisi
mnutewdessunaludidelunsnsgshanuiin matududiuvinsiasldvinsandine
Tandassudlaildyndondrmauillandléfiosn fefianmadusudalonalisias
aunsngnssaildlaseanidufdsoynnlignesel

Lﬁaﬂamﬁamaqmﬁaﬁ (Appeal Court of Second Circuit) FinasnNasdLae
fomlunndenarmmudnflesiaglfmauaiingranssznineusemeadalifinnsfusoslu
Feaausuiinueudem (Corporate  Liability) waLFIags (Supreme Court of United
States) Iévinisfinsanosiuuwdrinlitsaosihedans inmAinnumagns saituuni
maga lnguszifuiimageazitadefe “ATS ﬁ%auzgmiﬁmaaau%uuuaﬂﬁé’w,ﬁmmmi
asdangmnesenitsUszmaiAnluAunauvesigduililianizeudnmield

“ Kiobel v. Royal Dutch Petroleum Co., Supreme Court of the United States, p.1
**bid, p.2

*!Ibid

*? Ibid, p.3
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magasufusensyaiefiuves ATS Iudunguuneiiiiulasanineansa
(Congress) Tud a.e. 1789 Taedl ATS Temawvasiwasiuialunisfuaiviaaiia wilald
Amualitaauinassesdyaniduguls egelsfin anreunsaililadesnislingwune
asuildlildlunaufiR nnsfaglimaiwnsuanungransatiuiasdeaduyaaiiia
Ansngan uartelfiaatadudondunisazidianguuisseaninaszna Ussiiudides
frsanluadiife Yonarmveddandaunsadne ATS Tivdeld luidfonisnszvinfuieduly
fuuauiatszmna Tnsluussiiuilsnaglaliudestendrimvedandin ATS ldamnsald
AseURRNAININsEIluALUaUssUsTnAlS Tnedrmdnns “deduiivgrusuRedfuans
wone LU (Presumption against extraterritorial)” (sieluilaziZanda Uodutiugu) R
Hundnmsfifiarumanegdy

“donguureluladseyligaiauluiiosnisldanivenaranin
(Extraterritorial) Wua?lui”

matuideduiuguiituiedestunisnssnunseiafuegislidela
TN QuIevesaniTolinIunuINevesdTaug Jie1adenariendnull assesfums
senialseinald ATS Loadunguinedifasunisléivnsng uag ATS Ieaaiunse
finrsanyaniuisdseanld Tnedesiiguainussinguiiuidnvesngmuneseniteseina
Fsma-iluad Sosa IHaeitadeudnin “maniiaudnduiiazdesseiinse flunsiansuii
mfosUszavlatafimanazanansaunfiansanlsthamnnldiunsiuiany ATS” Tagnis
finnsaninazsurdolisuaienaglianderiinadsmuad Sosa fdrinealsisuiiansanyand
Wlgsuatenanmlunisazidiangmineseninsssimanidnuauzianiy Wuanawaziu
fusnsdifiaedesUfiR fafu udnnsfiddydmsuteduivguilie mativasuafisrie
Tunsiutiesednigld ATs™

ognelsfinnu landldudeiuddoduivgiuazldauiidiasdne widum
Use¥Rmans uazanuseUsyasdues ATS ansalfudedoduiuguild mafiudn 930
animeanalud a.a. 2006 laeannguuieseyItfesnsiingvuievetansgewsnldiunis
nsgvfiAnTulusaUsEmeRe (gu nisshénasiiiug) uinsesldudadoduiuguiiduas
16810 ATS Suduazdesnanddiiiiuegradaiaudn undydafinisszyedndaudslubes
AvSuonotanun aaiuilsifidosdlalu ATS fiszyin animesnsalinulszasdliyand
ansalddnsusnananald ATS anAsaUARURINITNTEIINvRIAUIaluNsdinITasLlin

** Ibid, p.4
“[wlhen a statute gives no clear indication of an extraterritorial application, it has none,”
454 .

Ibid, p.4-6
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nruesenInUsena walilassyianisldansuenaianwanazaiin “Afloaunalas”
(any civil actions) TuunUgaianldlaldtunisazifiaMAnluarsseine wagliinagidusii
‘any’ 38 ‘every’ Aldanunsaazldudstoduiivgruvesdnasle

soslanAldudeinaniroansavaigsanguaneseylinisazidaiimuneds
annsaldsruiamile Transitory torts MAnluRuwaus1sUszmeld TansTeenndn
nHuang Common-law ﬁiﬁmai%mmé’mwmﬁa Transitory torts ﬁLﬁﬂIuﬁhwizmﬁlﬁ
og1alsfinny masdiuimén Transitory tort azvilvimaiiunsnaideiieyanfazses
Andulufuuauiiinnsezdaialu nanfefeadunisasifiistulufuuauvesaadid
nstuilesad uarluaf Sosa malddin lallideadivnsiuaiios suiloseddlisunania
ngvneilsEmavengmneszineUszma uisziiufematisuiafiay Sudseidiuui
araneldngmneanigendnuiieflaztifumaussiagiuvesngmnessninsussimasiann
fadu n138rsluides Transitory tort veslandlallduandvifiudn amasansanunefsyand
snagitsanludensnssilufuwauinsUsemedng

wananimnfinnsananidemdmalsefimansd ATS gnadistiuan Tu
AR Sosa Madtaduinmsfianiaesnsasinu ATS Aiteaziewliiu

1. M5azlinyARAL bASUBUYINAINSTITLAUMLIHIWT -8 BN AULAY
(Violation of safe conduct)

2. maa'ma&ﬁmané’mmmm (Infringement of ambassadors)

3. lasaan (Piracy)

& a ' Ql' Y o ya a A i
YNUY Iu 2 ﬂimLLiﬂ‘lllllﬂ'J’]llLﬂEJ'JGEJ@Qﬂ'Uﬂ']{LGUﬂV]ﬁu@ﬂ@']mqLGUG\ LUBDIYINNBDU

IS 4

IS a I (% a ] v
U ATS aanun m‘mmmimazmeﬂgumsizmwﬂizmwﬂuamgmmm 2 NT8 LATNYNRI

q
a

MNMSHIL ATS AN 2 nsdifintu Tnes 2 nsdineunaswdndunsalmumdnludosnis
azifiayaraglasueug1nnsglviumadsiiudi-sanfiuuau (Violation of  safe
conduct) LagN15819azlALENEATINIYNA (Infringement of ambassadors) Faladlduanslsi
Wi anmeansadesnislildfunisnseiniiatulusisUseing (msies 4 nsdiindu
AULALENIFBLITNN) uen i nnsdiniliwesnisazifiangruneszninassmaiianiaedin
sareBuandmiu ATS Ae Tasada (Piracy) Tnglandiftudn anmensasisuszasdaslil ATS
Thansuariadenisnszvivedlasadalnemaniain ATS avldfunisnszvhininty

o mqwﬁﬁﬁumﬁﬂmmﬂﬂﬁ Mostyn v. Fabrigas (1774) Tuaaausngeianins tnediglandlu
Afilaue ansgeuinifiwaswnanieyanafinssiesdedemuilufuleuanizowsng wiing
amﬁmﬁﬁﬂsﬁu%Lﬁmmauaﬂammuaﬁgmﬁmﬁmu

e Kiobel v. Royal Dutch Petroleum Co., Supreme Court of the United States, p.7-8
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ARUsEWAY Wosnmalmeitadsdn nsaartudufuaunslseie aaiuiinig
lingunsansgosniselasadaliladunisivuaandiumieiulnevesansgaiusnise
N13n38yMAATUAE TR IUIINAULAUTDITTOU N1 1TAANRILEN YL VBINTS
nszvilidnazlunuiilng teesglvuiniu Wunihfiveswnigias dsduldngmne wwsnzles
aanllivinfanssulunsnilaeguds maldiiuinnisiioguesyaniluiseslasadnasiiies
N 2 o & 1 v I ! < o A a ;,{ a
woazazUladnisnsgviduazanagnigld ATS wazdedndunisnsgyhiisdulufuuway
o o 457
Y83570U

TanAldudsluuszinusaluinlud a.a. 1795 daruiueesspuuninsznsa
yfisT (Attorney General) 3atdey winvedn leliananiuiinsdiifvnendiuuisd
dswiuneaFesuvesdinadluasasmszninsdamatuivansveandnsludesh des
(Sierra Leone) uazvmouinuvantiulilaufauvesansivetnning vaflanizeudnniy
Ussmailuussimafidunansliiindnsdele yavesamswenandnsishmsuseing wen
Wosn nounduin “. yaeranldiuaudsmeningesnisnindeigiainnsileaunsamsn
flosldlumaansganini” uar “. westunaldgnueulsidemaraislunnnsdiiausis
daflesasidindonisnsziiilunisasidinnguuneseninalssina vieausdnyyives
anfseuin1” ndinaniiewhlilandiiuinddesadudures ATS fldamsrunamadiy
nsnsevifiAntuuendseinaanizewsing Suasldudsluusuiui nedtuiineud wea
wosa mﬂﬁ?wmaﬁw%wiuamim waznsnszrnfiindulunzianans wavausduanly
snztdlannsaliaviusnenaniunld wenani Solicitor General fiaglsirnanfiudn ATS
anunsaentuinldianznisnseyindladldiAelussieusena

< ! LY = s 1% ® o 1 1o
AL wisguuesusanese aglianuiudaauudeas lidanldly
ARl liddnarumnefiuiassvesdinanntuaziduegelsinig anuiuvesdguunsiuse
Woin liisanenaglandadminfedtudeduiivgule Medge aauesinlifiveusdlagi

v a

wdulvguin ATS suanireansaniiovilmavesansgowiniduiisnearuagein
dwdunstadulingumnesenintsszima wasiduldldldfazaanienin anireainsalu
variufesnsliussmaassusaiiveslsraunisaiodansgowinuiulsemausniild
sruradull uaruiuouhdivivlailfiauoneundngiuidnilaasidudeatull felad
néngulaumngluuiummalsefamansin aneeunsadlaldl ATS aseuaquisnisnsesin
fiintulufuvosiginsUsana vonnnidudmnmaseuiutoldusadlansorandnlae

Usonelainsgaugiaunsaldnguunaiiodngiewsnumalnunldiguideidiu 4o

“"Ibid, p.9-10
“® lbid, p.11-12
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duilugumundeessasAuiumaansgainiivelilifananauu mauleuiese ning
1 v o | 1+ 459
Uszne wazaslilunihiveshenisiliesasimngauniy

'
v Aa (% a

A3 Taduliugiuduinedfuadnsusnaiaiun  (Presumption
against extrateritoriality) Mdfudenaiinield ATS wazldfiddlalu ATS Tdudade
Fuflugnd Feifiaasemuillandnandratmunuas nisnsevhiisadosiomuainuen
anfgoiinieau waedelitenanddlufienuiedesivanszening araiedosdiy
wdeafivmenvzimuateduivguiuin WisnieglnevhluudilegluvansUssimauas
asazidunisiulufiazyainisieoguasuisnluiilaqiuifisanefias dudvgrudnfieny
Rertostuanigeniniegiauriads mewmawaiildnanundisfu magaitededunmema

«460
QY Ik

lngagy aageamsgesnmuduin ATS Wldiunsnseyhiiinduusnein
wavesansgelni tnearidnsiodddiluussingulunsdnduvesamanigluansgowsn
! P [ a o LY o P a = o I I
soly tosnlunfangafiiieatuwnd1u1aves ATS NTULRITUTIAIRET AU Ngu]
Foawasunaananiswnedsdsnadulduaiismguiseluimuby

Y <@ 1 o [V~ a d' I3 v a

Aeuiiud wadmnaamnanaunisdaduwunfamdululien wmesuwife
Uduaiioudunisimansiuseiulaevessgedndaau uenaini Jgyniainaddegieln
& < a | v aa a o = v < a a | @
Ao 1lumRsgrinlannvuiviiiypraUssnnusen fanndemiaseddsunadluindunis
n3evessy navesARileavsisuLUatuasianieenty iInT1esgiuseinaignilosios
goufpImanANANLYDsEYULNN vilvimaniatsanan lunsdllifermaansgelusnifes
AHsauIngrEneneluifeIteaiuAUANUYDIST TIMINNANTANINRUIAIANINYIVDY

) a A v oo e ~ YR v a v VoW

maansgoininlaviinisnwiluuny 2 Wade 2.4 agladeazuiidaauin Seenuseine
fanslasuanuduiuressy winsasdeiiatuasidunsaslianongnamnlasuaniuzilu
NNMNEANBAULAAYVINAAIY

2.4 wurRaneldnguunesznineUszmalunisliansUaansuenngunasinield

ausdgIvuuineUnlasdng

o

Fonmdesiiinlud am 2001 uay a.a 2004 Wemagfsssuseningseme
§fidAininwiaf LaGrand wag Avena mudidu Tnsvisansariiiiniufeidesfuted 36
%84 Vienna Convention on Consular Relations 1969 (VCCR) faifiaa3vosiisansniil
ANUATIEARINY Lﬁaamﬂaw%gaLzﬁmmﬂL?;Juzﬁ"]Lastuaaﬁ'jqaaqﬂﬁLLazgméwmﬂuUizLﬁuﬁ'ﬁ

“ Ibid, p.12-14
““lbid, p.14
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anvazimdouiu Teassulesiuliegin ansgosnidunuaumfeasuiiluad LaGrand

J
Y
wazaugmdin@lnlund Avena lasssdenarvidunfeigiundgniuny agrelsiniy

[y

ansgeusnlilaudslviniengavessaianiununsiuniuden 36 ves VCCR Ailadeyain

“1. ilog1maemImaznINUNMsUFURmMIngalua A uALTI AT Sy

Ha

() 1§ mihsunsgaiiainmitosdoarsuasitnienunIivessirae
AuTAYee T diainmuae A ulugui AL ItunsAemsuaznnThdumtnay
NIgaveITFH

(b) Srumivessigaeiase Wmhiilswieveesysuasdauds
Dignvhnisnsgavessgmmsiulaelaidnt draumdvessgiugnivgy uiegnialiluse
91 w3egnauauiasEnInnsaniduad niagnindslusnvazdulanielunniga n1s
FomsladiddeaniurinisniinsgalagyanaiignsunuitegluiSoudiignasuay wiadign
Aty Wmihidinassdesdesielulnglidhirdaesmirininaszdoaussliyanail
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LaGrand, The International Court of Justice, para.38
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” Ibid, para.75

o Ibid, para.76

% Ibid, para.77

“Based on the text of these provisions, the Court concludes that Article 36, paragraph 1,
creates individual rights, which, by virtue of Article 1 of the Optional Protocol, may be invoked in
this Court by the national State of the detained person. These rights were violated in the present
case.”

% Case Concerning Avena and Other Mexican Nationals, The International Court of
Justice, para.d40
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“" Sean D. Murphy, Does International Law Obligate States to Open their National Courts
to Persons for the Invocation of Treaty Norms that Protect or Benefit Persons?, George
Washington University Law School (2013)

468

Ibid
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321319Us8A (Basic Principle and Guidelines on the Right to Remedy and
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Tud a.A. 1989 ANroYNIIUIFN1T (Sub-Commission) 1381
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o Theo van Boven, The United Nations Basic Principle and Guidelines on the Right to
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law, United Nations Audiovisual Library of
International Law, para.l

“ The Redress Trust, A Handbook on the Basic Principles and Guidelines on the Right to
a Remedy and Reparation, p.10
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Basic Principle and Guidelines auauuinslnsglviansdaanauly
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dfymirsnunisvesdy egalsinim Jaanvuiignizasiianguaneans uyvevunie
nMaNgywesTIITEMIUTEmAllaiTufunsieafesesgiievelvisualdandene A
finagauasmenisgniniuldlidnfieenugisssusiiunisldmnuauiuvessy dawalvglasu
Aadsmeduausngnivliliildsuniadeist et deainuiidmunlily Basic
Principle and Guidelines aglyilsnnfiataiau uininldnisfininuegianinawasiansanain
Pszasdvasmmasatiul Aannsofinsanldienasatuifiaauniieeliisseuldiaan
yuannsotiosiadumaunsllnglalfnnudusuressstiuunduguasse

donfuriuluIAnvaIinINYY Abdulgawi Yusuf FleTeumnuniiy
w83 (Dissenting opinion) Tuffininwiad Jurisdictional Immunities of the State Ineiviu
1 Tulandagtu msldmnuduiuvesigitetavansdvslumadnfsanmgisssuuasdnsias
iumaBeasedaivssansnmenagnussindunisldnuduiuvesigodisiing ' way
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™ Annex of Basic Principle and Guidelines on the Right to Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, United Nations Audiovisual Library of International Law,
Resolution adopted by the General Assembly on 16 December 2005, para.12

“A victim of a gross violation of international human rights law or of a serious violation of
international humanitarian law shall have equal access to an effective judicial remedy as
provided for under international law. Other remedies available to the victim include access to
administrative and other bodies, as well as mechanisms, modalities and proceedings conducted
in accordance with domestic law. Obligations arising under international law to secure the right to
access justice and fair and impartial proceedings shall be reflected in domestic laws”

“ The Redress Trust, A Handbook on the Basic Principles and Guidelines on the Right to
a Remedy and Reparation, p.31-32

o Dissenting Opinion of Judge Yusuf, para.29
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o Ibid, para.30

o Ibid, para.31

e Ibid, para.32

“From the outset the Principles and Guidelines were based on the law of State
responsibility ... It was argued, however, by some Governments that the Articles on State
responsibility were drawn up with inter = State relations in mind and would not per se apply to
relations between States and individuals. This argument was countered in that it ignored the
historic evolution since the Second World War of human rights having become an integral and
dynamic part of international law as endorsed by numerous widely ratified international human
rights treaties. It was also said to ignore that the duty of affording remedies for governmental
misconduct was so widely acknowledged that the right to an effective remedy for violations of
human rights and a fortiori of gross human rights violations, may be regarded as forming part of

customary international law.”
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"" Annex of Basic Principle and Guidelines on the Right to Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, United Nations Audiovisual Library of International Law,
Resolution adopted by the General Assembly on 16 December 2005

“Emphasizing that the Basic Principles and Guidelines contained herein do not entail
new international or domestic legal obligations but identify mechanisms, modalities, procedures
and methods for the implementation of existing legal obligations under international human
rights law and international humanitarian law which are complementary though different as to

their norms”
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e Dissenting Opinion of Judge Yusuf, para.33
“at present, whenever a gross breach of human rights is committed which also amounts
to an international crime, customary international law not only provides for the criminal liability
of the individuals who have committed that breach, but also imposes an obligation on the States
of which the perpetrators are nationals, or for which they acted as de jure or de facto organs, to
make reparations (including compensation) for the damage done”
479 .
Ibid, para.34
0 Ibid, para.35
481 .
Ibid, para.36
1z Ibid, para.39
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Henewiovaldandomelunsdiiilivasvdonumslagfiazldavslésnsolu 93segfingtans
aﬁ’uﬁﬁlumﬁLﬁmLLu’mwﬂﬁ%’gmmmLﬁaﬂ‘dﬁﬁ’a LLGﬂsd’jﬂLLU’JaWﬁUiWﬂgaﬂiu@iﬂaﬂiﬁu%z
Fudeululallfideditier lumendufuuunandnannanedugaisuduidifyvesnis
Waungrneseviassmanaiuanndululdliiutaensuiiagldfunsvaldaudeme
mﬂ%’gﬁﬁwmﬁazLﬁmﬂgwmaaw%uywww%ﬂgumawwaﬁﬁuaéw%ﬁaLm uazuuIAail
LasunsatuanupIueIAnNIMHII95EAUTENINUTEIMANTNUIEUAIUN NI ETENINS

& Ibid, para.40

“a further difficulty arose as regards State immunity, namely whether it was illogical and
possibly morally unjustifiable that an individual official might currently be subject to criminal
persecution in national courts but that the State which ordered the acts might be sheltered by
immunity from civil proceedings for reparation for the consequences of such crimes”

* Ibid, para.41

® Ibid, para.d42
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Usgineiivefazliinnisivfsunlas ¥5eeg19taeNgn dananIsenuAenN)nuIeIEnINg
Uszinalutagdu

4.3.1.2 msasnguaneagluivesaldddenigannisasilinnguane

uywesITHLazdnsuYvevululaaaule

nsaianelulaasudedulldnyusftAawwanma19lUaNTEUUY Y

v oy
v v =

UselnAuNInAtumnaIn1sdniunieenys nanee lnasulsenfunisnsinguanenisluiiie
dansiuanudeefiinTusyninenisusneiuvesdisssutauaz lnesadiu agelsinny
nalninvudANududaukazuansgdlslunsuiRnudulienaindienisidies

a a a = i a a 1
Lﬂu'ﬂiﬂa@ﬂL‘UEJlIﬂ'J']lII@I@LW‘NIULﬁaﬂﬂﬁzsﬁqﬁﬂlﬁﬁuqaﬂqﬂEJ']']U'TN

Y A

AUNTLINIABRTUAVAIATINNANIDY (Civil  war) FIAUa81UIUNa1g AU TURA WA

<
(%

nessudl 1960 Vil nesirdmandidesusguialaiun Revolutionary Armed Forces of
Colombia (Fuerzas Armadas Revolucionarias de Colombia: FARC) &g National
Liberation Army (Ejército de Liberacion Nacional: ELN) Taglu®l a.e. 1990 $5uraisy
WsMFURNNAY FARC uiuszauiuanuaumaineud a.e. 2002 g FARC ldgaumends
padianadly Snitasewined A 1990 fsrusunaveangunassndsinegludedn United
Self-Defense Forces of Colombia (Autodefensas Unidas de Colombia: AUC) mgaiug)
funanandeliuluneshdmmsvesiguas syuug sy msdnmanesidaituaniiie
Undlesnutesarnnasidsseduizuna egnslsiniu Tufiuuauil AUC muau fnisdans
deuiudradudmauinn lidasdudiedne (Left-wing) Fntguvy firavam n3o
yAaNTIMEIANSY FPNLTIBNUNUIININTEIINST A.A. 1996-2001 NsEINTTY 66%
Ananilileves AUC sheamgiiinesidmanedhonsliasinganisuywesssululaaoude
LAzAINNTUTEEIUYRY Amnesty International A1ANTSldNdAETINE9T 60,000 AU
Tutsed o 1985-2003"

Tuifleudeviay a.d. 2002 Alvaro  Urbe  Jud15asiumils
Usys1uBud neusuduilanisiasansening AUC Tedssafonunnaignds anni
AUC Bugauduwszussnafuainuiuneaiiuesin AUC Wunguenisirenaznisi
anfgoiinifiosnisiain AUC Tusnduailudevénenansin Bslunindu ssauygnys
151 (Rome Statute) Tnataduld slaasundeflilvdneduluFouiesud nisiasandea
TW§sunaneneueennguuediain Alternative Justice Fauvinasaudnduruuszadniay

e Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.204-207
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Tslnenssulviugnssviiauas lilundydgfneriunisyaldandeny inlinguuneaduil
Lildsuniseausuanunuynaiagdiu nusenarudsdulisguiadessinguuneatuillng

i Y . .. 487
wazlUdeudeldy Justice and Peace Law 975 (La Ley de Justicia y Paz)

Justice and Peace Law 975 lafnuanannisvaldadeniald
ADUTNTALAU TnBHN19919090 1133 19UTEIMAUI9RTU 59109 Basic Principles on the
Right to Reparation usuviassudafiftevlglasumnudemeysssivla msiznguaneatu
ifdeumieafunisiuinvesfnssifnlisuiinlusnalneildlddndrutuaugunsed
Aty Bntenguaneatuilsifimayainnusuinvesigiiazvnldandome udliandnves
nauAnons lufualdandeme Sauansliufmnudouudstundnnisivsngedlu Basic
Principles on the Right to Reparation @45¢1yi1 ‘§gazdedlinisunldandemeounslasu
anudsgdniumsnseiviesaiunmsnssiiannsafinnsantdindunsnsgyiuesdy
warfoliiAnnsazifinegadieusy Jymdnnsdinilsdedouly (Requirement) nsléu
yaldandeme nanfe msveliandemeazieldfdeideyanagnszvinaaiinld suns
Andu w3eylasuAudemeinangiuiigaditanusuiaiduresnesmdmmsngulangy
vils vnidulusmudeulusianan glesumnudemeanunsndudiesse Reparation Fund
for Victims ¢ %aﬁu&?&Lwiﬁmiaaﬂﬂg]wmaaﬁuﬁ ﬁ@?iuﬁﬁmﬁq 300,000 578 warluvaned
A.A. 2010 fifies 2 ARwiduitnsdadu’™

[ 77
v

Wil neld Justice and Peace Law 975 finisimusliliand
National Commission for Reparations and Reconciliation (Comision Nacional de
Reparacion y Reconciliacion: CNRR) Tneiivtiil 1. Uszfudvidvesflésunuidemeounas
Useiuinddememaniagldidndanssuiunsmema 2. iauesiesudeasisugiieaii
naintureanguiineys 3. Audunsamunagdssiiuanudnniilunissuiioway
UfTRuiud i iiiefiagy sz fudnegiinisuaneysaundnnguinenysiiliveusie
ngrane 4. wwadkuzilunisyaldandenensauiuaniunisinnunisufifauuas
Wnauessnusessuiandsnlasnidunisilussezie 2 U 5. Yssaunuluianssuves
Regional Commissions for Property Restitution 8819l5An1a CNRR fpugnssunsnsidu
auilaaemidefivunnuauszasdveUszsn3ul uarvdnlvgdufunuanigua
daaliivanentienusmie NGOs Uiiasfiozsauauig mszidiuin ONRR gnitliidy
n1suiles (Politicized)"™

“"Ibid, 211-212
“® Ibid, 214-215
489 .

Ibid, 217-218
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anungrewlunisliglasuanudemelasusaldandsmenatng
winganlilléauasil NRR susguralaaeudeneldusaiaduainmingaiuniglu NGOs
LLazﬁﬁﬁﬁigﬁEjﬂ Inter-American  Commission on Human Rights (IACHR) 33gau08n
Decree 1290 Litadnsia Administrative Programme Tnsiifnguszasdlunissaldendeme
Huiduundn ogslsfionu NGOs wazesdnsdudisiansaiinisean Decree atuillaily
MnsuTnelunisaisisazlaiay uananimanedhedinaineinnsiudoussning
mhsnuaziinnuduausoglasunnudeme suiluiinisliszyiayanaiiauaslesy
mswldneuwdusuduusn ufnseiu lugasdud aa. 2010 Janwu 10,500 1efiléfesue
1 Decree  IF3uAAsmeuazfaiinsuisUssiangiazlduandemeneu 3 Uszian
naafe Winfigndsfuinaminms flasuaandsmeandusze wazdlasuanudens
IMNAILTUBTINILNA

Hulsin Administrative Programme aadsuny Decree 1290
afumnmidiiuglasunnudemelussdunils whesidumudnqvesinminislunis
ldAndevoundaanyu Vel WoUses1uBuR Juan Manuel Santos Calderon g
funta liuszmafisanudndumenadieslunmsaduayunguuneiaseunquiisnisueld
Adeveliundaanyu Snviedsldsunndnduainesdnsineg luieufiguisu a.a 2011
Law 1448 on Victims’ Right to Comprehensive Reparation and Land Restitution 165U
n133usedlneanilaasuidenasUsssrunsudlaasuiudsenaldnguuissontiauidnig
anUsennd emanszddgfonisvaldandemeiiintu Sniedsszyfanissensuis
Arufufinnesdy TdnsladinavivesdfedluninihaflutiostemalfBete Saluniniuy
ﬁmiﬂénﬁﬁm‘ﬁiumﬂﬁ%’uﬁuﬁawm;:Ilé’%’umﬁm?ﬁsmw Fudulszduiidfyuaranides
fuanegvgululasemds ™

nalnvedlaasuideunnssiunalnaug il dsndetulumanedssne
2E19ALAU Lﬁaamﬂmﬁamimmgmmmwlmﬁa%’mmﬁuﬂmmgﬁqqﬁﬁmsﬁu il naln
Andudatiuluiiniseeldandemodundn Tagldfansaniennuivinueagnszsiiioly
Fdruiidesnnmniuiieuiteuiy eldfansandaymeisgfiintuaznuin guassA
ddlvganannussgslanenisdostadu nguneiinsesnudsiitymitadesfiuasnis
VTR Bnvadaladlinissenivedisniisvnansgdnisaenunsnsiunaliiy
Uszsunsudlunisedelnegnseiinin dmsundninusivdedoulvlunisvaldandeniedn
nuafifnduldonuiedilunnubunie Wesnssldsonsuinnnmsnsevidliintuuas
Tglasuanandemelfsunisealdannyanaiinszyifiouny lusazideadu mnfinnsaly
seduszninaUszina laasudoiduussinad oaiifinnsdafunisenysogieguunsaus

“° Ibid, 219-220
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andszrmAunuimtesuinfumgnisaiiiiadu lufinfanzuuniauifuasus
ansznrfeniUssanuvieneulinislifdmosudazine femal Beiilwlifannu
Induszdosyaianisfaduinmvesanussmvfanduiieriunsallufuesnz Tueen
misausgniUssmaidunumlunismdnduliiasduiswlulrasudenateilungy
NGOs Aerdudaulug egnslsfiniy Wamnsiedaayinlfduanumsiagfatuly
Traeuide siretadonisnisilosindnduliiAnnisuel dandemeseraduszuuuaziy
5534

4.3.2 N15ANNUANA LNNLANDUATTANLF NG AU LANVUKNIUAIIUANAITLIINY

[

53Musg

nsdifiaadunisiinuanasszninessiussHumNBuouesERRinIm

suluiansaduayuvesesdnisseninlssmaiiodnninalnluudanisegindussuuly
nsuaIdaIaass waznsaldrndealinnsguasatanyu

4.3.2.1 M5a319 Eritrea-Ethiopia Claims Commission Meldnnunnag

Algiers Agreement

o3misuazieslododulsemaiouduinsuunufiofy ieaos
UssmadifsoguinunsTuoanidsaniavewivuening iduiieiwieduiiminniwes
03leide uwifingudedunisunasesveaesledefatuilfiAnanunaaiiossewing
Eritrea Liberation Front (ELF) Ausguiateslowe seuilul a.e. 1993 Ussvisuasiniala
asdszrudiensndnduonswainieslede ﬁy’aaaqﬂszLwﬂmﬂi’f%’imﬁ’uasmﬂﬂaqéu
wnseed A, 1998 levsansUsemmlnAnasasiufuseninemsuuay nsredSudu
Tugasnguane ae. 1998 evianslsemarnsngteuddnsmiiofuuauiitodn Badme
fasoguinameunuosisansUsamea sadhesenaamduinduliiGunisdedieu tns
reresmselinnnaindunistansesnieglu (Domestic occupation) dduiheteslellesey
Jufunsdedilosnannisgniuvensiimis meluniafouvesnissed anuguussld
vgnematedluituinannunuvesisassUssme seululifisaiu Organization of African
Unity (OAU) uag UNSC safiundrinmssedssminaisaosssmaiinugunsognan I
nenguvnaszivdefinimvesisansUssma Tutudl 17 fuaneu am. 1998 OAU 151
nsaUAUANas (Framework agreement) volio3iv3aaounmisusioas Badme Litels
anUszanmailufmunnuau uielwielisensudeiaus szideinnmssouiuteiaus
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A ) o 1 a 3 a = ! v =2 o a
azdotdunsyensuinuuauluveiedlale ﬂ’J’]iJ?ULLi\‘]iSWJ']\WNﬁE]\‘]UiSL‘VIFHNWWL‘L!‘L!
' 491
naly

F96uT A.A. 1999 n1sdodszninasalszimnadngainsiui
sULUU arBnsanUsssinadeintesiiaesUssmalidininasiniusazudlalatiym
o819duR wiaumewildd i aunsedt 27 nuantus a.a 1999 le3ivIesensy
Yorauenuil OAU Idsnunseunuanadly uwiluadaiieledeluieufasiiassensu
fowauadanan dnvinesledevelfeivissouiulasdaludffuwauiitnmiuogdwdy
vosedleily veflan Yuil 17 wauniau A.A. 2000 UNSC Juteuidl 1298 fvueunnsnis
Aimsuar s fanisideiisanssza luieufiguiey a.a. 2000 HeaosUsemmIusy
MsRsMANLANamEABs Tnen1sasnassiiinandaunnasdufinim (Peace agreement)
Tuifausuinmu A.a. 2000 LLazLﬁmflummmaaqﬁtﬂuﬁiﬁﬂﬁ'ﬂu%a ‘Algiers Agreement’
desaniaesdsemaldasuiuiuly Algers Wil Aruanasdanannvisaestsemalalls
Wameneazidenlaqiisaiunisiasnesngasisas uiduinsuiui dfumumaierdie
s unsiasansad Lﬂiw:iwsmLLazﬁU%"ﬂmmmawmaﬁuaqLa%m?mmzL@%I@L'“TJEJ,
r;:JL%Eme_;ﬂ{]mnEJ%’m Permanent Court of Arbitration, $unua1n UNCC Lagniieanu
Juqilieadosiunadenfesridemerunlvg arwenasiidunaresusanaduuazain
wengunUszTaussieUssmafagginisdadussieiiaesUsemaa

& > ° val Y ¢ X

LWBMATEUDY Algiers Agreements AUALAINNTES1999ANITUNN
3 99ANSAENU NA1IAD NUIBIUDATENAS19TUNETA OAU WiBLANE AN INDINTS
TpiusEnINeisaesusena, anznssusnstntuwsiau (Boundary Commission) 13A273
< ~ a Aa & Ao o
WunaaiieUnUuusnkauus AN NvaIIadasusema basauenIsunisninnudunais
esuiansandaiseniodunsvaldandeomearnnsasidinnguanesenineusemea (Eritrea-
Ethiopia Claims Commission: EECC) haztiiodaintesimiskaziadlaidun1atuaisosss
FECC wndusnuiuunn EECC Rednaulanaznandidasaanidu 6 Ussinnieaiu nanme

“UssLaminils: A13oevesyrmasssundmsunsanisgndulalagls
woumengmngNYsHmAiegis oy

Ussaniiged:  A1399999YARASTIHAIEIMSUNITgNENg08naN
pilawuiiieglaglsiveusienguny

! i Dybnis, Was the Eritrea-Ethiopia Claims Commission Merely a Zero-Sum Game?:
Exposing the Limits of Arbitration in Resolving Violent Transnational Conflict, Loyola of Los
Angeles International and Comparative Law Review (2011), p.257-258

“? lbid, page.258-259
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Uil A1599999Un NYaInTINaIMSTUNISUINTUSUAND N
msufuilaeglavounaeng e

Usslanila: ATe9vanassouamsunsindalaeluveunigngvaie
uazTVIIUs AN TUlusE NN Td

Usslaningy: AIsesvesyamangaids lasuanudenie nielasu

3 = =

vniduuenimideluvmnnsalludsenmi 1-4

Usslmiivn: A159990939U188 MU INGYLEY AIEENE Y30

g o o & 493
13UINIUNLNG YUY

AMENdInTinnensTuEnslaSuASeuaz lgvinn s iadefdes
Yo9IADIUTEINALESIAY AIENSINIBN15I900n Partial Awards 1utasl A.d. 2003-2005
Jusruiuuinesnyt Tneddadoussiiuuiand (Merits) Wanuaudnuii fnsazida
ﬂ’uﬁﬂﬁﬁﬁmmgwmawwﬁﬁmzmwﬂizmml,azﬂ{]‘wmaizmwwﬁmmgmmﬂﬂgﬂaaq
Useine

ANYNIIU15N19ITd37 Swsegnuleslidveumenguuielu
Aunauiladunmsmuaulneteslede (jus ad bellum) damsvdeseslidmnadoulnglsl
gaufenguung Tudukazdnndanaieu Udunindau vinaeaniuiinieaiau viane
anilassazuazanuiifiiulaseadisiiugiu vhevielinisu] oaildwangauun
tnlnwasasiueslels wazdumarvzlimuduasesimnzanuinaisoufigndula
masnuiesleill angnssunsnnsitadoin wslalodumaniiarlinisdunseauagnsufln
Amnzauitinnvanueivie Jamnuiafaduayuliiinsudusasianeningau was
frnuinfafitndavietulanadousedlimngan ™

* Decision 2, Eritrea-Ethiopia Compensation Commission Decision

“The Commission has decided that claims may be filed in the following six categories:

Category 1—Claims of natural persons for unlawful expulsion from the country of their
residence; Category 2—Claims of natural persons for unlawful displacement from their
residence;

Category 3—Claims of prisoners of war for injuries suffered from unlawful treatment;

Category 4—Claims of civilians for unlawful detention and for injuries suffered from
unlawful treatment during detention;,

Category 5—Claims of persons for loss, damage or injury other than those covered by
the other categories;

Category 6—Claims of Governments for loss, damage or injury”

** Michael J. Matheson, The Damage Awards of the Eritrea-Ethiopia Claims Commission,
The Law and Practice of International Courts and Tribunals 9 (2010), p.2-3
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[

WoAnenssunsn15Itady Partial Awards t@Sadu Tuud 17
denay A.e. 2009 AMYNTINISNNTIALAITITeaATe (Final Awards) aanuLitefivuaen
YalgAFseYaILAarUsE AT AaIIe iy AuEnsSUISN1SItaseeswmsulasuan
YolEANAENI8YIIEY 163,520,865 aoaa1sansy wazidadeliesladalasumunls

1 a g:’l le 1 6 [ d‘ U U v 1 o 1 a =1 v 1 a
ANLAYIYYNEU 174,036,520 ADARI3ENIT™ LBVNAUNULAININUIT BINIYILHABIVIULUY

Titueloleiduiu 10,515,655 noaaisansg.

rouniiid3dadeludiusnagazeanunain EECC gdananisal
Sruuviaiiuiinalnves EECC lihagdndagaluldogisnuiu ilesanauznssunsnis
Inihuamuauliifedlfuunuuiion Badme Wuvaneivis uifivaesiheazsonsuly
Jowummiomsenuiiangnssdnislivinidu uidersassielfidnludndumauauly
Usnusanas dreeslellendulivausuiazinannunefidaidn1sanysev1viadn a1
Aederesanenisutmsliveudengmneesduds dheewieneuldfenisufast
wlidnthuwauauiuiuaniléinstinduluudludeswiu meduangnssuninisdag
Fudusitadouiy mstnduamuausenieiigesusamaiadslalliteau™ dounszuna
.o3wiglinelaiiesloeufias Favgelviaanusauilefiu United Nations Mission in Eritrea
and Ethiopia (UNMEE) SaifluasdnsiisstiuundtefamunanisdniiusuvesisansUssia
wswFedeiulaliiadosdures UNMEE Susihu drewmeil UNSC Ssfutoudil 1827 iiegu
99An3 UNMEE uazaeliisansusemadudenislinisduy saludanislimdsdetuuastu
uiaaesUssmaRdadinias ogslsfinn EECC ASsasufiRnuselulunisfiarsandasls
asaau”

AT gyl

e EECC didn3ladelviudazihewnldadems gdunnnisalsig

¥
a a = 2/

wosinduduituiitesnitanudemeMiAndu uazududamgnssunsnisiseusuii
Sunutumndedelilidisme Wesnneuznssuinisidedriavarsegslunisiteds e
undnifu Swuduiidedelesgnasouliunsy Tildfunslfuitdannsuiodasnss ¥
TiAadymIrdwiuGuildfuundsdosniimsegldfuarluisilovosiaanvugieais
v3olsl vefign SguratesleWeuansnulsifiswslasdedidadovesnnznssnidnng dou
Syunaledimissauiunalanned afiAintuain Algiers Agreement wiRsteanuisty
SunuuidestiszuazuansealdfowsladeunumvesssmauseninsUsemaiidnund
dlunisdniu femaiionihieivielmeeuuendioenainUssmaussninasem e

* i Dybnis, Was the Eritrea-Ethiopia Claims Commission Merely a Zero-Sum Game?:
Exposing the Limits of Arbitration in Resolving Violent Transnational Conflict, Loyola of Los
Angeles International and Comparative Law Review (2011), p.263

“ lbid, p.264
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A 5 -] = a 2{ a ! a !
NMTLanIRduvesiasslsemaiililinsUntdusuauintunazlifin1sanetuazn
Topndememeiuiu szoziain1sinaunindulussesnniniela Algiers Agreement 39

1 ° a way 2497
Tlanunsafunadnisalunisujonle

4.3.2.2 AMUANFURANINLNDINAY Historical Clarification Commission

Tunaunan

ARIZNTIUNBNTUENINATINGI (Truth Commission) vieiSendnde
wilad1 Historical  Clarification  Commission  (CEH) Fintulutiaunardulddndu
AMENTTNENTLEIMIANTILTN  TilFFunsatuayuanUssan auseninaseine
desnssanuiindslasanenssuninsuamenanusiaiuflufedeasiuasninaue
fuugin (Recommendation) finseuagquuasfifevidranilaeldndnnguunedng
wywerulugiunguuienanlunisidadeaiuiuiin eg1alsiniu lunsujifvess guia
fuanan maerAkugiwes CEH - ludifunsnduilulusgradiostuaglallddnenimn
ogeimsndu sullamnanvatgysynns dsagldvinmsdnuludseld

WA IRLTsNITRA UM (Armed conflict) ufaupsnan
indemmsulsien madend (Racial) wazdsnn (Social) mamajmuﬁuﬁaadauimyﬂu
famanan Bslunindy n1stniunesluiimuardadunaunainulevislugisasnsiy
Huvesanizewint mszlul aa. 1950 msigussmsfiatuayulag Central Intelligent
Agency (CIA) Tgvinnsdulausesunsuifinnainnisdonds vinlilunaiseunfimunan
Unasesfeinfianismvinsinegeieiosuasnnfinsanunumyesanizeliniasiulddn
Plfdnnatuayunenismmsegussads deundvurunisdoiuiiniu ilasiiun
nEeu aundnanninwssy wusunsihedne neliiadunqunedlas (Guerilla) ogndlsh
pa Sguratunnanldsidunlonieidavuaunisdesumaiiduaante Snsdamamy
Aedumnnimiledesads mjthugnunyiians fudagnaudu fndeiesgnnsniuauiedin
visusinseiaiingnaidientivio-uldaies Tud a.a. 1985 Sgsssuyaiinuiailnle
Usgnald iuanuglfivsesiunsuifiunannisidendeluadusnluseudduning
%’gﬁiim%;zgaﬂ’uﬁﬁa’Lﬁﬁmmﬁmﬁwﬁmaaamﬁm nanafAe 1. Congressional Human Rights
Commission Waz 2. Human Rights Ombudsman 39efnsd 2 Himihilunisdumnns
avdiafiintuuaratuayunisilaaiosnanguune egslsinu uwiedesdnsfsanstumn
mmqmmLLasmiamﬁm?{w%wwwué’qLﬁﬂ%MWLﬁM”S

“Tbid, 274-275
e Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.147
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AUNIETTUaEnmTTu 1980 NMswInduRnniuindusewing
Sguaiiwunaniungunedlas (Unidad Revolucionaria Nacional Guatemalteca: URNG)
runslnaindslaganussnmadnuiduaunas dmaliAnanuanasdufnmaiuausn
89 13 ady I(ﬂSLﬁJ@MWﬁWﬁImUiWﬂQ@QIUWJHﬁlﬂaﬂ%a"lﬂaﬂ}ULLﬁlﬂﬁi’Nﬁuaaﬂiﬂ WY N3
atuayuanduywevy N1sUHFUNTEUILNISNINg TN mi&u’ﬁﬂiwﬂiwﬂﬁﬁ’uuﬂﬂaﬁgﬂ%ﬂé
Uanidaaineas N1sanvunkan1sUTulasiasenesin uarn15InnIsivan usyeyy
fudlos il eumnasaneatuiinisnsdeinBuyuety Sennlufssduiivudouduly
avBvelasumnuidsennstatumeenysie

ddd 1

aua AUANAINUYDIT Comprehensive Agreement on Human
Rights (funnumnasiifinatsdulfiaeviuiindsanldinisasunu lnsnrumnasatuibudy
fesfusnsdifiazgfnishidesiuiia (Impunity) uazeeufuindunifiniauywesssu
(Humanitarian duty) lun1sealdandenis uway/vse Yrewmdeglasuninudeneainns
azidia Tnsniswaldendemeduingietiulasannsnisvesigunauaslasanisdinuna
Sou Ingfasanfednuazmaasvgianasdsas (Socio-economic) Wiyanaifinimdniu
pnldansiunmssaldandemeneu Seafinnsananaousmaasysiaazdinued

& 500
YARATILY

aumnassnatunialddadinar 3TN 1S LEI AT TN
14491 Historical Clarification Commission (CEH) Immmﬂiumﬂmulmgumwﬂumi
LEIMIANASRARATEEELIA 30 U v8an15Uniun1ees ﬂmma AILFRUNAITTUN 1960
ﬁ]um’gu‘wmWiaqummmmmaummﬂuﬂ A.6l. 1996 uananil Sefinsasuiuainuanasd
fidein Agreement on the Basis for the Legal Integration of the URNG Favgulul
AU UANAS AR NT5UE NNIREIINAINTSS iﬁﬁﬂﬂﬂig’lmmﬁwﬁ@mm CEH 7
wlspiuhmuriaseddiunmsiuiiiefiievandssnsifindweannnizaidn Tasluge
Wi 19 Y99AINANAITEY

“yundnmsinisezilnansuyvesuasi birlasumudemelasy
ansiazlasumsideisuazidunisdimuaniiiunsylunisvaldandene National
Reconciliation Act azimunesansvessaiiesudnveulunsufuinmuulsviearsisaslu
NISYALIANTGMIETINTUNITVINNADUNEIFENIEDINNITYNALTATNTUY WYY 89ANT
Sinaraezlasunisitensansasilneduziives Clarification Commission” "

” Ibid
° Comprehensive Agreement on Human Rights, Section VIII

o Agreement on the Basis for the Legal Integration of the URNG
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spulailssiiunisvaldadenieusingedlunateaiiunnas f
WieButfundnmsindunihivesssiidedlinisunldaidemeudglasuanudeme Tnons
wldaudemetasintuidedle CEH I8Taktunasinisufthmuiiouaaminsssh
nsazdia Sefeiftaaseusngin Cer Iddnsatulud aa. 1997 dnnsialuszesinan 2 9 Tu
nstuiiunsseauitldimualineuiludunaugaineassinnisdesesuaniine (Final
report) CEH flassainsoaundndiuiuannnin 250 Fin Usznoulusmedidormalusiu
sequandsiuoonty Snisdadedidnends 14 windoldlunsuaondeyalunnady
w¥oufulinnusudefumienudugiiduntemienioliuduniwesnsufifau
dumuasumuLiievdoiionie

e ¥udl 25 nuatius .. 1999 s1891ugaTeves CEH  Lign
BN ARASITUEYY 31NNSUSURYes CEH laveasuituseyvuussuna 200,000 AU
AeTiavievneaugn Taslusuanud 80% Wurmuniu (Mayan) wagnisasuinfiiAntundd
90% \Dufliloveaiminiisy (State agents) Sedrunuil CEH IdagUoonudugaiundy
YouLATiBsAMTTEnIsUssmaviteasdnsavsuysevunelufimnalisedueld saly
niiu doasuniavesmeuatuiiududiedn 9297 e 1981 uay 1983 funfianis
Rios Montt Iésufiuuleussindrasiniug (Genocide) disiu fununanisfasiuiindonise
51&Lﬁhﬁ’uﬁ:ﬁLﬁmﬁﬁudaﬂswwuﬁmamé’u Tny CEH  lao1sundgyaiAves Genocide

. ] o Yo Y u a ¥503
Convention tiadugnulunisadvayulisgiossuralulszinud

wonivileaindiudeayy CEH galdiauadaiuugin
(Recommendation) il unuinisliusagielduiod degradu Auugiliisaes
fhevelnwegnadumanis mslitmuatusrdniamnanisaifiintu nsdsoyan3d uasi
dndyftanfonsdadilasamanisvnlirdevneuisrd (National Reparation Programme)
psaRsIalesammnasiivhuluasat vl lassnmssaldandemeazdosnseguy
ﬁﬁﬂﬂﬂiﬁLﬁB?ﬁUﬂ’liﬂﬁU@jﬁﬂ’lWLau (Restitution) n1sualdldusa3u (Compensation) N5
#lus) (Rehabilitation) msvilienala (Satisfaction) vesgfli¥unrandsme uenainil ad
nskuzifsunsnisnisealdadevny (Reparatory  measures) Na11Ae 9139¥ALY

“On the principle that any violation of human rights entitles the victim to obtain redress
and imposes on the State the duty to make reparation, the Act shall assign to a State body
responsibility for implementing a public policy of compensation for and/or assistance to the
victims of human rights violations. The body in question shall take into consideration the
recommendations to be formulated in that regard by the Clarification Commission.”

> Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.151

> bid, p.153
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oA [ =] [J @ Y a 3 L o [ ) Va a 1 !
Ademeiiuseuaravsaidusienguils Bslunitu dmsivuandninuanliansneuuwn
UAPAUNUIEAN WU fgveny ndanine in vseyaramiiuilasuanudsiuseulunisle
=% D Y1 & o a v & o 504
Mnile wagvnenan lasanisyaldandemetasaidunisediatey 10 Yluegnewn

fuugiidnnsdinidaiifendostunsveldandemede nsdinise
AU IUIUUINTENINNTTANUNID1YE fuugiiniissydn arsdinnsdade National
Commission for the Search of Disappeared Children Wag3guUIaNILANIAIAITOBN
ngvaneiieUsemalviyaraigymelaenisdsfuaansalssunisealdandemellasvou
shenguine lidnagBenfedlasesouniaviieqffions

Souuziligniliamesioasisue desguiavesiapmnatdsa
axUfuRmuauuzin lddresdunslivensuludeasuves CEH wazlisouvelnwetiuduy
yams Tfdlisendndiesdnstummusuugih agndlsfinu Wl a.a. 2003 niheeude
National Programme for Reparation (PNR) iﬁgﬂé’m(??a%whuwszwuﬁmuﬂéuaamsm%‘ma
(Executive decree) ‘171”’@ﬂmummLﬂuﬁqLLé’ams%Lﬂuﬂﬂsaaﬂﬂgwmdmﬂwaﬁaﬁ’ﬁgﬁg’a 23
wadiios Joild PNR 9regrumisnguaneuasdsnalilasanisianansodeuuladldde
Juogfunmadsundasmnimadiodutiumnan fsndeyavoanlul a.a 2011 Adslad
ﬂg%msﬂ,mmﬂﬂwaﬁaﬁ@ﬁaﬁmﬁgﬂaqﬁﬂiﬁmﬁaw’%aﬂﬁwﬁu PNR Tususiagnsla Selunin
i MseTnTeninedguiadundunestas URNG  Afdnvazidunisdesesmisnindes
ioaan URNG laflddhedifisrunaunnin ufudsnamsmsnmsvesnduilfitogosesiin
uazamiiaestheannsasauenasdunmlEAdum g unuinsesand sy
uazUszmnanszniUszima lallidhesnnanisdesesesihe URNG usaendle”

Belunindu Tumenisufiaanulasanis PNR fidadanifiguasse
Felapvnldudndusesenansvesglisuanudemes mszvarsauldliameiSounauwin
Sufiawmnangldummdemednivgdusuiudiesfioglufuunusinlng Snfistoya
nzifauduuuNgnnIaIesEnInstniumge1s nsaiiunszuaunisanegfiduly
oehadih MinsrernaBusuings PNR auisd a.a. 2008 Sn1svaldademeluwdiiiean
e 3,700 auwibu™ Fewet Jeidaanvudldtunnudemeswuuniehailuiosena
Inter-American Court of Human Rights (IACtHR) Wugruauunmaiiundt 200 ad vili
Suatumnandadulaiaziasalnaindsiiiovaldandemelunatsad uagannisane

" Ibid, p.154
* bid

> bid, 156-157
" Ibid, 159
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wudtluueadil IACHR ladidfinanwisenun Ssutatamuiaineeudjifiany wagszning
Universal Periodic Review ¥831tau1a1919n3ulag Human Rights Council Tungunia
A.f. 2008 ANENAIINAILNUNAYUTENAFDUNIUDINTIALTANALUIBAINATALLIAT
WYY éht,mumaaﬁamem‘éué’umm;UJﬂﬁuﬁuaq%’giumasam%umm%’uﬂmmmiasLﬁm
ngvseAnsuyveruNiinlu warszyaiednauuseanavessslunsyaldadenieasgn
Wasulassaselnlienvzynldrndumeliog1aaseunquieaIun1siiy Tausssy ngvuny
a | 508
an nanbaru PNR

Y

AlauLiudn nalnAaenIsuISnsualaniAl1ua3e (Truth
commission) Tae  Historical Clarification  Commission (CEH) Tufaimunanifuszay
anuddalusedunils CEH 1dpandeasuuazduuginiiiuusslowd Wuiveusu uagifu
N11ANUAANNNEVBIUTEWIANTENINUTENA ﬁﬂﬁ”’qgﬂLLUUﬂszmumﬂumﬁﬂﬁu{]zym
seniuluegnafisesuduneunasaseunaulunngdin fuuzthil CEH unaseananfiiilom
ﬂia‘uﬂqﬂumﬁﬂmiﬁuﬂmm(ﬁm61'1'7iLﬁm%ﬂuiwdwmi%’ﬂﬁumaEmﬁ ﬂmmﬁtﬁmsﬁummﬂ
mslivenufiRnmuuziinlaodheiguia sullaivnunainaniignienisilos nswasy
HUYRI8IU8 denabinuuziusaiues CEH Wildgninunujufegnauviass agalsinny
NI MU fsunadusananiinisvaldandemeluuisdiundasdusiuuitdesnin
Anmudadaufiony sailsguraiununanduulinfazenldandemefindesglisudilasy
anudeme Fedsnsdeaihdunanisaireluinsguiainmanagdidumuwuginfuyes
CEH H1u PNR vioasidumsdadomisnuviossdnslmifuinguamsualdandoms

4323 @MUANAISURNIWLIABYA Truth and  Reconciliation

Commission Tulg31 aa9

N159ARIANENTINIBNITUAIMIAINNAT (Truth  Commission)
Tuides fesfufidumuesussmeuseninUssme Wosunaniinisdademaniim (Special
Court for Sierra Leon) ¥isuanugiuluge vietl foiduadausnludse Henansuaglaifiuug
UfURlueRnuneu agslsinu waredieuansmuinauinnitazaenisinisaiunis
mugiuluiansosdnstasUsvaumiudusa

n159nAuN199175 (Armed  conflict) Tui@esn Aes 1intulu a.a.
1991 Lﬁamjmaﬂanﬁ (Armed group) 11lae Foday Sankoh Tu%a Revolutionary United
Front  (RUF) lé¥unnsatfuayuannladiSe (Liberia) suviinnslaudsguiafes de @
fnqusrasAues RUF Aedesnsazdulasgunanssaiieatinsossiuiasnegisenuiuds 30 3

" Ibid, 162
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szozamululiuiy de RUF Tasudedasdunisnlafindeunisujianlueiie nanfe
n1sdnedeaziielidniinas nisinaeiiinundunms wagaruguusmIane Tugag
Y Q’lj - 1 v O é{ a Y
S288LIaMN5UANUN199135Hee Civil Defence Forces (COF) lagndasaduliioativayunes
o W | a a 1 a . 1 a U o W 5 A:’i’ ¥
MAunev ATy fa9 (National armed forces) wagtduliigdnu RUF naamaaviaaesiily
a wua : 1% i % | o 509
UdRnsiluaenenalsaumeuie iy

=~ =~ = Y v oa Yoo X v
U p.A. 1996 mmmwmmw%aiwaumﬂﬂwiwLﬂmﬂJuizmawqig‘tJ’la

[y

U RUF H1un51a3977 Abidjan sexnlud aa. 1997 SuiafiGusunisiasaigndulalaenis
$5Uszws Uszneunisudsinafvesnguiine1isuagnisineilavesnasmmsinessuiaiii
daalides des egluaniiglinama (Chaos) agnslsfiniu Usswiauseninausenealdlali
auaule aunseits fud a.a. 1998 nearf1dswes Economic Community of the West
African State Monitoring Group (ECOMOG) Wihuvnsnugasguranmsiazaudnsliunssuia
wanAw (Exiled government) fignigusems awizmmaﬁﬁﬂ&y’qmiﬁmmﬁwé’thﬁmmqﬁ
(Unarmed United Nations mission: UNOMSIL) %uu%ﬁaLﬁhamsﬂammqﬁmmLwiasr;'ha Wl
Wafad9UNIIAY A.A. 1999 Eg RUF uag Armed Forces Revolution Council (AFRC)
dudunsynlauiiilomansveadod e dwaliuszvmudedinduuuin dsneadnagn

o 1 o 4 = = ! a Ve [} 510
MAYBYINTULIN wayili RUF way AFRC 8nasesussinal@as dos tans 2 Tu 3 @U

191959138 WIessUIatu RUF iAsdudnasaluifeuiguie ..
1999 Fsnsasalundsiidwmaliinduninuanasduiinmiedn Lome Peace Agreement
Wt mmmﬂaﬂﬁﬁmaizqﬁqmi%’méﬂ Truth and Reconciliation Commission (TRC) &4l
dlemansen

“TRC a¢ldsumssnnaiiosanstlymnisludesgnasing n1viare
NITVBIMIINTUUTI NSRS UE AT UA T mIeuasgn sz AINARlUNITazIdnaNS
uyweruiobivenia1dusossaiianiu nisldiiuaaunisaliidauaineiniesiuae
mmﬂsmfﬂvﬁf?ﬁm75457&3&744@307517"7u1;ya£/'70441/’)’@§o .. TRC aedamsAutlymuiedunis
ailindvBuyweRsas U eI STt ue TGy FodluT A.A 1991 .. TRC asli
Az lunsn1sies i VUURTan s fugldsueudemeainnisazidnans
uywey .. uazszaesreau ity sguIaie i VUG UM miuinuauuzives TRC
meluszeziaaliiu 12 Woudususldizufomenu ™"

*” Ibid, p.165
510 .
Ibid, p.165-166
ot Lomé Peace Accord, article XXVI
“1. A Truth and Reconciliation Commission shall be established to address impunity,

break the cycle of violence, provide a forum for both the victims and perpetrators of human
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Wearsannundyafagnuin anuanasaduilldlainisyads

degALaN1lNzated N sYaldAds e (Reparation) 1ilaunse dudiesnisyaians

1

Wunlluden Xxvil Fasyyi
“s3u1a lnegn15l9g1u19/74 National ~ Commission  for
Resettlement, Rehabilitation and Reconstruction #8015 UDINUTLYIAUTEHT N
Useina ag [ sne nsnanIsiduuas e danimaizaudmsun sty nsasduln
o % 512
UagnNIINAIUINaNTIATIN”

ogalsinu Tutedl xxix Iemmualisguiasmenisatuayuves
UsgrauseninsUsena asfoseanuuuiazdniunislasanisifl on1stungléazuay
Aoveanasaa uazaninguszasdil nosyufiay (Special fund) agldsunisdnse’
uifindesdlu Lome Peace Agreement a¢lailsiadaunummiinfiues TRC Tnomsslunisls
fuuriniieanisvaldeidome wiaunnanausliiinisdaian osuiivastumun 3
uAnildsunsatiuayuInesinsansuyverunigluded dondusiuiumn uazand
arumnasaesiensulunstasnemuiimumdmientu’™

rights violations to tell their story, get a clear picture of the past in order to facilitate genuine
healing and reconciliation.

2. In the spirit of national reconciliation, the Commission shall deal with the question of
human rights violations since the beginning of the Sierra Leonean conflict in 1991.

This Commission shall, among other things, recommend measures to be taken for the
rehabilitation of victims of human rights violations.

3. Membership of the Commission shall be drawn from a cross-section of Sierra Leonean
society with the participation and some technical support of the International Community. This
Commission shall be established within 90 days after the signing of the present Agreement and
shall, not later than 12 months after the commencement of its work, submit its report to the
Government for immediate implementation of its recommendations.”

" Ibid, article XXVII

“1. The Government, through the National Commission for Resettlement, Rehabilitation
and Reconstruction and with the support of the International Community, shall provide
appropriate financial and technical resources for post-war rehabilitation, reconstruction and
development.”

" Ibid, XXIX

“The Government, with the support of the International Community, shall design and
implement a programme for the rehabilitation of war victims. For this purpose, a special fund
shall be set up.”

o Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.167
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unsedlulfiounguaIAL AA. 2000 Foday Sankoh gnauna ¥ils
SFunavedes desdndulasosamnudiewiaenanlsesviftunisiiaun¥nves RUF
dgnsrurunisgfisssu Memmileaiailugnisdasemafivavuriades deq (Special
Court of Sierra Leone) Tnesgunalut a.e. 2002 aehslsfimu matiauisniunisiudeu
fuwthilves TRC ¥iliiidsnnnisalinauansmnudaiafisanuvivdeudiuues 2 eadnsillal
weninduluefnuasduieganteu Baluninfu lauBnisavdssrmidiaananeuans
aufnaluSsnnzausinmuasianUss A ‘armsesinse TadesldFunsiionsan
ileflazUszAuinmaiiiavias TRC agdniunislulumsdsadufuifunayatiuayudety
LAy wazlArswisanug uansnadulaiiviffiieadestu ™ Fussdnisuenniniy
(Non governmental organization: NGOs) sswansruaiaauiudeusulunindives
Tansosdng warldvinnisauslihenuanasfioosuiglifudadieuduiudussisaos
o3fins Tunefian ldfiarumnadafniu Snsdmsmaiiaudussmaroansnsmyinagl
$pswateyaann TRC Medrunaiiudoutudud dymmisfiRatufonisueldaidome
namfe WedflisummdsmedulszifiuisifunsiSondesdndemelimaiimle
9o uimafilaunduueuUssfiuieafunisdensesandemedandululs TRC Slag
S1unanuATIANAILE? TRC S81unafisnauasiuuzduiniy fewnd Jedwmaliglésy
anudemeduautunszuiunisyfsssufiiaty uarlidifiansesdnsiazausald
1psnsiReafunsvaldaidemeldegnalsthe

Aenaea1nnsuureula 2 Y TRC lelauesneaugaving (Final
report) Aeanssurluiieunaiau a.a. 2004 Usznavludeiommateneu 1wu fiunves
ANTALE miam:ﬁ@ﬁﬁqma&iam’lﬂﬁé’l’%‘immLﬁml,azéfwqu el Uspiuddiiiiendecde
nslasunisvaldandeme Taeseaussyianguuesilddunmidonies 5 Ussian 3 gy
Aumatideldinldsumudsmeagaienss nanfe 1. dgndnetear 2. fumwanman
AT 3. MDOvIMNTULIINNA 4. 10 uay 5. nfeiseainasasiu Tag TRC Liud
ﬂajmﬂumé']f:m3161’%’U1J5318%ﬁmﬂ1mqmﬁsm’[,%’ﬁhLﬁﬂma (Reparation programme) 134
Usvasfludasiulunisitus venand TRC dufiuindldfuamndemennaunsiansly
sUnuuUUszIAvveInsealdadeve Tasnsimunves TRC lefmunainuuiUjuad
Hululdilesnnninensiflegednadnin Inisiauedn lasanisvaldandemenisaysald
fan1sUseiuguaim (Health care) Guidewin (Pension) n1sfinw (Education) nsfiney
finve (Skill training) warlasinsudeedaonibesti (Micro-credit) 1duioafunisunls
Andemevnedinuuasdedydnuel

" Ibid, 174
" Ibid, 174-175
" bid, 178
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Tuduveanasuiiiawnudodl XXIX ¥81 Lome Peace Agreement
119 TRC Ievuuzalidnsie Special Fund for War Victims waziauelidnmeuuszana
Mnnsendnensusiidunelivanvesdsuina suiluansaduayuanguineuay
ningauiialdanyanaiigniiminuiliuiin uenaini TRC Sildyadanimiuiinvesiy
(State responsibility) 1u¢i”1LLuzﬁﬂImaﬂwsﬁﬁqumﬁmﬂaﬁw%uyws%uLLazLLmﬁﬁﬁwwﬂmﬁ‘Lﬁ
wildedemeiidomansed

“palzn3TIBNITIONTUAUE 1A SEusnsamIang e Tunds
anlsandsmesmiunisazdadildiAndulaedansevim siiussuasdanssvimn sty
19N AYNTINIBNITTA TN LA TURIIEmEYnNAYAIsIASUN SUJURo e e
Ay taweiu uasiiusssy Mesnvarvenstasuludest Gealuldtnaudululdiaus lui

ysvydsnsyidnsenguiinssvihAnmaniudiiaey wisgiiusnsdiazUseiunslasy

Fvsuyvey .. uasn1nBeIeIounndurugldsunadame ... minsguiasumaIiesld
nawsziinsy Smuaumnzaulunsneulinietesiunisasdnansuyvery wuuuds
sednesulmvouskilunngmeuas unsiassau””

vianidnslimuuzihivngeglusesugare egslsinu
SsunaiiamudaaiiarufiRnm Usesmunsuiufiasfiazvelnveralumenisdeasisase
U wagsedltianfeu 1 U Assurasrseniussaiuves TRC lnsnisseuiulundnnig us
lailFswyagiedislsiollumsufifnuduugii sl dnfissuisssiasuarlaliinan
aulannigadenisvalddndenie anMuugiwes TRC  seyliiguiald National
Commission for Social Action (NaCSA) FaifussAnsiiiogudigualiesnisunldandeme
mathessunalaifiaruuilafiossts Special Fund for War Victims usilut a.e. 2006 $gunaf
poufuiayld NaCsA iilegualasinsusldademounu usylddoasunmuduuziives
TRC uwAnszuaun1stun1suimsdnnisneaauduliednsd uasainsiea1uves United
Nations Development Programs (UNDP) #u31 18831 Aeaidulssmafiisnsiniswauns

*® Ibid, p.179

“The Commission took the view that the State has a legal obligation to provide
reparations for violations committed by both State actors and private actors. The Commission is
of the opinion that all victims should be treated equally, fairly and justly. Given the nature of the
conflict in Sierra Leone, it was not always possible to identify the perpetrators or the groups they
belonged to. States have an obligation to guarantee the enjoyment of human rights ... and that
reparations are made to victims ... If governments fail to apply due diligence in responding
adequately to, or in structurally preventing human rights violations, then they are legally and

morally responsible.”
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10 SguradsluiRuiisanenasatvayu vilaiieaieeonutIemaoa N1l semne

& 519
bNTUU

YU A.A. 2005 AMENTTUIBNITATIFUANINUNIENUTEU YR (UN
Peace Building Commission) daRsau lnefngusrasdndsfenisativayuiiuyusiiy
Peace Building Fund (PBF) Liteldaiuayunisadisdufinmniendsasnsiy fewnil ded
dosdadunisluvszmaiigniuidentilisuyuannemudsnaniduduiu 3 Susory
an¥y dawaldi Special Fund for War Victims 1Aatulud a.a. 2009 lgbasuaIy
denendt 20,000 Auldsunsyaldademeluguhuuvainstiemaen1anIsunnduay
nsTrRududnaudndesuszanm 100 wisganiss

Adleuiiud JymveamenssunBnisuaisnimudsweades 3
palillgymdausiiudu Wesanillonansefszylily Lome Peace Agreement fvauiunil
NINAAUNIIAMZNITUIBNITHAIIMAINTIIILG Belundtiu nslissytadesdidaiau
Tunsealdandeevilianlymitagauunlunisinudesddunseyeld uenaintids
finsiningiansalisnszuaunislunisdunivalneuildiduaiudvuazdudamene
a5150ug dsalineudiuiuunnainaglasudunseandislenenils Jymdnnsainds
- v o a . i X ° v ¢ o Ao o a
Aon1sdnsamadivay (Special Court for Sierra Leon) Juun vinlwaesasAnsnaniigunai
Viudeuiu dnedauanininulidaiauluntdiivesesdnsdiosiiunislafeasening
ANENITUNENITLAzIIMTTvasea SauluTen1sudnaseminiduluun wazdaymanng
AnTuannsllesasiAsygianislulssinadanalinisdnnsnasmuaumbusiilivseau
Audnsalunaudu Ssutadianunfiarldujifmudinuziinusauznssundnisuasn
AuastlsranAuusihundady wagdnauladedululiniignuniivedninegns NaCSA
WUT9z6e Special Fund for War Victims Fusnlng uazudazasdnsalalunougavinesie

| - = Y a Yo ! & SN 1 oa ] =
AINUYILERVRY PBF edwmaliiinnisyaldandemestralugusssuludesn s winsdl
Uliaunsovzdulaladavaseanudedulviunemuld szRudismieliegedadnin

a4 I o v o & a v & v o o
waztadoudunsndnnise Ul PBF vagiluanuduasaudimsaziluninivessyuna

433 n1sadrnalniAwlneadedaufvasasfan1sandssevifineyaly

Andemeundgnaziin

nstlaavneilunalniignasavulnedenfivetesinisanuszanind Fudiund
unumanaglunsdiniinnsazifindeussegrennnuaziianwasidulaning nalniliietula

" Ibid, p.181-182
* bid, p.183
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Aoutnen uiliusEanSamaninalndug Wesnndiaunaadiundmualasasnelingg
UftRnulullegnefiszuu wazilunalnifigatuarinfidanvuiiuiunnlasunisveld
RIGE R RN PR

4.3.3.1 N159AR9 United Nations Compensation Committee AMe1AUR

AMZUUATANMUTUWYISENU SEIBIRINNTRIAeATINDIN-ALIA

sunilinuey United Nations Compensation Committee (UNCC)
fimaunnnsgnuvesiiedsn (rag) Mhludaasesiunaugn (Kuwait) AeliAndy
AATINET (GULF war) dawalvinfng Tunnogeangoindng wauian sangy diuaa saud
yAlungiusennasods w1gAenszides neng leuu a1 fidedun1sInsuves
Usg51u15ufdadiy galsu (Suddam Hussein) wastduiusiinsdrfgyvotansgaiusnudnduy
ne3indesan (Coalition forces) sadiudsnieuieaniy navnasnsufe85nludering
uiasAs I uarafimssAs A udsnednauIn Tiiraziduanihegusviednenasiga
SmmRdu asUsene fewnianlszrmitedausndufiasdosinde UNCC Juan
dielglssumnmidemeannsaisensosdvdiitelnlasumualdadomels

roufiasnsuarAuanadlutudl 3 wweu a.a 1991 AuzausEaIw
funIuisanUszy1wf (United Nations Security Council: UNSC) léendesiuianiu
Chapter VIl vasngiinsavdszanvfoonsddl 674/1990 uislidinniuin “meldnguune
seninwseing 85nAeSulnd mTuNSgyds ANUEENY WaensUIAEUTLARTuse
AuALaTSETiay NfrumAlarUTIEITesEfna Suilngnainnsgnsuuasnsid
fnmsesnnlnglivousengmne”” warlufudl 2 flureu A 1991 UNSC 1#d13nataly
Youdin “B3ndesensulasvdnmsluauiuiinvesnumeldngmnessninaseima”

warluduil 3 wwieu a.A. 1991 UNSC oandoufn 687/1991 1Jude
WAAUAlEN1s1EEs (Cease-fire) warszUmIn

“Inglaidunisnsenudoniauuaziusnsavesdsniiindunou 2
iy .. 1990 Fevzgnimunsiunalnialy 8invedeesuidnnieldngvinesena g
Useimadmsumsgaude aaudenieg Tauluienundemenaganinaeuiaynsnanluge

o United Nations Security Council Resolution 674, para.8

*? United Nations Security Council Resolution 686, para.2(b)
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NINGINTOTIUYIA V30AINUAL IO TUINAINYTENA AUTIAUALUTTEN SUTUNaNI9IN
= ' v 523
nsnTINkarEnnsesiInlagliveumengving”

uanINiteufives UNSC Lausliiinnsdanaanu (Fund) Juunidle
Wanyaldandemeainnisgeids anudeny waznsumduiinty wazldiinsdads
AMIENT5UITN15 (Commission) Lol u1AIuANgUanITIteavaldandeniedie
dudeatu™ deun UNSC sendoufil 692/1991 fndsliinesuiuunlagléfodn United
Nations Compensation Fund waganiznssunsnisfazidanguanesusanandedn United

525
Nations Compensation Committee

dnsuiuiesihudnesuiileasinsnuldaideedu UNSC 14
fuuadiuutinnnssmehdured fniethundinewunazndieldidualdaely
AMYNIIUITNNS UNSC laasufeausumuaiuusiiveaar1dsn1sanussunvid (Secretary
general) fiszydn Whhneldveanisdseantdullngdey (Petroleum) waznaniasian
1hifuTlasiden (Petroleum  products) $1uau 30%  veayarIN13vIEUTE Tt
afuayuneau . awvnil UNSC dadulaldiavil 30% idesandudiavuszanunis
Aldinesnswenasindsnouaesmens

ADUIATUATLULUIVBILAVITNITANUT LTIV IR UL D INITIAG
AENTINIBNINALUS UNSC Trauisuses ssyi

“aquznssunsnislulymanieoyqlngainisigaiinaedesdu
913847 AEnTINIEN 5L TNeIEn TN 19N 5Ided (Political organ) Vil lun 5Uaa9%)

** United Nations Security Council Resolution 687, para.16

“... Irag, without prejudice to the debts and obligations of Iraq arising prior to 2 August
1990, which will be addressed through the normal mechanisms, is liable under international law
for any direct loss, damage, including environmental damage and the depletion of natural
resources, or injury to foreign Governments, nationals and corporations, as a result of Irag’s
unlawful invasion and occupation of Kuwait.”

o Ibid, para.18

*® United Nations Security Council Resolution 692, para.3

** United Nations Security Council Resolution 705, para.2

- Gregory Townsend, The Irag Claims Process: A Progress Report on the United Nations
Compensation Commission and U.S. Remedies, Loyola of Los Angeles International and

Comparative Law Review, p.980
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Touieaislumsnsavaevdeisense Wigolniuveudagngvae Useidunisgyde aass
o a v v ¥y Ao 528
Msh13zidu uazunleymdeisensoainnm”

UNCC  Uszneulddreeasdnsdugdniieausn 4 esdns nanaie
Governing Council, Committee on Administrative Matters, Executive Secretary and
Secretariat a¥ Commissioners and Three-Commissioner Imamawﬁﬁmﬁm%ﬂaaﬁﬂi
fineqLasadu AmynIsuSnslasumSessiuiunInndn 2,640,000 atu iileveryald
AdeveiAntu WeAnduswiuduudilyadgaiu 300 Suvdsyaeadiiansy land
JudfeausznaulumevainuaisUseian wu 3guia 96 Ussinadudfeaunuiaanyy
Usiﬁ’mﬁﬁé’mmamaﬁgﬁuﬂ uonaniidailosdnsvasanuszuwd 1y United Nation High
Commissioner for Refugees (UNHCR), United Nation Development Programme (UNDP)
e United Nation Relief and Work Agency for Palestine Refugees in the Near East
(UNRWA) ansnsadudnfesunuianudildldegluanuz iaglidumedldtiudemves
fsutanuies Wall WiemuazaInuazn1sAdun1sveInIssentecdns Governing
Council 3elduenuszinmuasidetooniduiau 6 Ussiam nanite ArdasUssian ‘A’ - F
TnsnsiFensosdvdiiietestungmneiywesssussninssmagiiulddaauandifos
dszian ‘A, ‘B’, way ‘C’

fidsudiuin nalnves UNCC iunalnfiesiidadstunlneufinase
uupInutunwianUssnidiodanistunsasfiniusnsdsswineUssmeavasddn sie
definnsanannlaseadne ndnnae wavduiantihiives UNCC nuindunalniireudnslina
Tusedunils lesin UNCC anunsamuvidanasuldanyarnirduilnsdeniidyniogidu
Sruaunn usauFlunsdil UNCC deadnsaiiondlalamnisealdandemelulsenedi
N$MeINIEITNIANI BanANTiya1liigariidinenadnasdenisdndunisvesszuule
wenanEdgyiegranilaiie UNCC  Lillddaansuainisaidentecdnslalaensese
AENIIUNTITNANTAUAITDY UNCC dsdnfinlvidaanvudsdedlddnsisaniosiiusgvanuiag
viderueidnsseninUssmaiiefiarlildsunisvaldandeme egdlsfnn lunousudu
nsdama UNCC fdainanisaiinauasi’ UNCC thazdudnesdnsuilsiidumanluma juad
awanusnvldedemeliiulflasunumdemeld ulinssdu UNCC Tiansliidiuudaiy

°2 Fred Wooldrdge and Oluffemi Elias ,Humanitarian Considerations in the Work of the
United Nations Compensation Commission, International Review of the Red Cross (2003), p.557

“The Commission is not a court or an arbitral tribunal before which the parties appear; it
is a political organ that performs an essentially factfinding function of examining claims, verifying
their validity, evaluating losses, assessing payments and resolving disputed claims.”

° Fred Wooldrdge and Oluffemi Elias ,Humanitarian Considerations in the Work of the

United Nations Compensation Commission, International Review of the Red Cross (2003), p.562
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a o

Susauann Taenssreiduduusn (First phase) v83 UNCC au1sadelviusgutanienle
Husunutle 3,252,377,997.09 wlsgmeadiiansya Inevanuninainesesiaanud
Burufgieau 1,498,119 f¥es savmaiifudiasuszam ‘A, ‘B’ uay ‘C”° Blundniiu
Tuuil 25 fquieu A 2003 UNCC anansadanisiudnfeslsiieuiia 2,600,000 fdes way
PoiuluudAndudna 46 dnvdoyneaasanign

4.3.3.2 nN159AA9 Commission  for  Reception, Truth and
Reconciliation n1elAvaufvas United Nations Transitional Administration in East

Timor Tufusasnziusan

nszuruMsdsuriunnugAssaluduesfinnuadeadsiudes
d03 namfe fnalnlunisdanistuligmiioau 2 naln lnenalaviafuanunetsuiiasi
fgnseiiaiingnsruIumsyisssumiaeng wazdnnalaniadunsiazuaon deya
delfunmsuresnmsassdiafiistuuarannsntilugnisuaamanuads fume vie
Homitfuaimgresniniansdatumsensiu edilsfinu nalnvendes) Feainduse
arFufeunarliifuszuu Tuvaefinalnvesiuestunuissavaudii dludenisdas
psfnsunlusedunils dadvldnissensumnussmausznitaUssmeauas aadnineluves
Uszeiues winluseunevsligUassalunisiiluuiiRnndranisifiesinng

msdnfumnsludnesmnazyaisuvasiiniuiadwdninain
nsUanUdesenaniauvedlusaing ndsandilusqnaldlidasnmunfnesudeandadu
oandanannit 400 U ludasans a.a. 1975 dulaii@oidyninuazansesinesunud
naoaszozian 24 Tndulaildednases lumsunaseslaglddruranmsnadvums Tuvny
flasfmuiidesasdeinlinsatuayunisindeulmiiieUanuoniuesazgniulunsunuvde
danns dnsusedivdnlugiessezaaidinaradseens 1 1u 4 vesdues naife Ussunw
200,000 AFETInsEVINNSBAATEY sionilaUsEsIBUR Suharto wisduladidesiuain
At Usgs1munSudsnuinis Habibi eugnlviinisasdssvwdluinesiul a.a. 1999 lag
TenuszrwAdunduida egnslsionu nmsshwirnuvaeadeduanusuiingeurenes
dsdulaiids (TN) WenaUszauftiuaiaiu Ussrmuinosasazuun 78.5% owsnidu
Ssdaszandulaiide nadwiilidudsiidenmsvesdulafifeaalifuazldeeniuna
Uszrud lunmanduiu nasmdmmsdulaii@edidunisdranaunenalsouiues danalv

* Fred Wooldrdge and Oluffemi Elias ,Humanitarian Considerations in the Work of the
United Nations Compensation Commission, International Review of the Red Cross (2003), p.569
531 .
Ibid, p.580
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AAUTILIUNTT 500,000 fBanandiy dn1smanisalinalseudseanns 1,400 gndanns Gvds
o v Y 1 { 1 % ! L% o 532
NUILNENTeLNTINTU Noge1dandn 60,000 NEsYNINIINANY

dieneulfnuguussiiAnty anruusiarusiunsusisanyse e
Sudioudi 1272 neld Chapter VIl veangiasanuszanwn@luiud 25 aanau A 1999
asnisfadnwiduininluuiy United Nations Transitional Administration in East
Timor (UNTAET) Inglviisrunauimanazuneseshufiuunuiidnluufiinisie lussozim
ﬂﬁﬁ’amuﬁmsﬁﬂiwmmwm&Jaﬁ’uﬁumimadauimgﬂénﬁwnm%’uﬂmm TN 1Jundn
auﬂsvﬁ"ﬂulﬁauﬁamau A.A. 2000 UNTAET sandotadu (Regulation) 71 2000/15 Faka
Special Panels for Serious Crime Lwamvwmsﬂumivmm’mmmLLa thiusiiiued
agslsnny mwmuumamﬂwmw'ﬁvmi mmamwwmsrm'ﬁmarmwmwmwuaq
Somsfinedeovmiulunteuduais Sndtsdnaunaudifny inglassadymdiunis
doasuazyinue 1lonsuftRNuves Special Panels for Serious Crime dumanfiazting
fnsginRnunasing Sainsiaueldfinisfennznssunsnisuaisniniiuade (Truth
Commission) 9@y UNTAET 3s3udetisduil 2001/10 Tuifieuiiquigu a.a. 2001
fiodada Commission for Reception, Truth and Reconciliation (CAVR @891
Wsnwna) Fedlniiide

“(a) Guaiunisazdeansuyvevulunisdanuninisiodluaues

(b) umemmmasuigIunsazdinansuyveuluedn

(0) ssusnvazYINITAzdnanEIY Y TUUAL ST YRITaTEIa7D

1lugnisasidaiia
(a) szydawuluiuasulovieiivntussdoinaduietounis
siindnsuyvenuiusluouian Wrnssamiheditudnssimsitiussselldsy

(e) dvsre9runIsazidndnsuyvgvuliun Office of the General
Prosecutor wisuAuA MUz T i nTunGrUgnseviRelnnuaIAIs

() daeundeluntsilunavandesniasvesdldsunamudene

() auuauuUNITUsOImIaL AU

(h) auvayunIssaNsLasnIsNaUThsIngulnsivetiaanyuiidu
grielsAnmmndemenntssmmuvesiiaonuuiu Insldnalnsunaenssunsnisisnnisiy

* Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.187
"> bid, p.189-190



213

msazidailisuuss  wiunisglenImaznInvenalnlunisusesmasauruduilag
& 534
UseyIpuule”

wiidndeniludededuarldinisssynisyalddndonie ud
AuznITNNENITRaNIAI1 Mavaldadsmeduyumesdiunilslunts “@ewdelunisiiuy
ndusnBedniesvosdldfunrndeme’ aw () vesdotsduil luihefign vdsanussnie
ensregnadiunmenis fgsssuyatulmivestuesldvonsudedsdulunsdnds CAVR 13lu
Section 162 Tneiieilussdnsdasznelisgsssuyauatliegnielinismueumiodsnisves
aundnAny 3uuss CAVR Gusdniunisluieuswey a.a. 2002 Sszegainisiem 2 U
uianansasentgld elundndu CAVR IdFuiiuuianaindrsusemaninnini Special
Panels for Serious Crime 9%y vilnsufiRenudulegniiussansam™

CAR levhmssademisauitlimeiiuuvegrantouluointuun
oAy 2 wiheau dudlefiansananradnsiildudmuin Wumbeouiivszaunuduie
08190 Bnvtanszurunshumtssui 2 dffigeiiaandinuazanuneienves
ALENTINTBNTHAIIIAMUASTIFRINTzAuduRnmegeddulituiues luludieenisvh
fuusinisesaldrdemedielrdamavegiennia s 2 mhenuiivssneuluse

1. Community Reconciliation Process (CRP) #1891
afeauantuduinasyinlignsviiintuguanurailneldninlasunisasinyedis

* UNTAET/REG/2001/10, 2001

“(a) inquiring into human rights violations that have taken place in the context of the
political conflicts in East Timor;

(b) establishing the truth regarding past human rights violations;

(€) reporting the nature of the human rights violations that have occurred and identifying
the factors that may have led to such violations;

(d) identifying practices and policies, whether of State or non-State actors which need to
be addressed to prevent future recurrences of human rights violations.

(e) the referral of human rights violations to the Office of the General Prosecutor with
recommendations for the prosecution of offences where appropriate;

(f) assisting in restoring the human dignity of victims;

(¢) promoting reconciliation;

(h) supporting the reception and reintegration of individuals who have caused harm to
their communities through the commission of minor criminal offences and other harmful acts
through the facilitation of community based mechanisms for reconciliation; and”

o Christine Evans, The Rights to Reparation in International Law for Victims of Armed
Conflict, Cambridge University Press, 2012, p.191-192
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wingay drugnszyiauialunsainisavilineg1aiiegnuenesanann1siiansuves

gl msiRounumiiives CRP fodliarsuiovesgurulunisousugnsesi
Anndudnguuau lnofnsgshindessousuluanuiinuasvolnvdogueu Belunindy
fnsevhiindosu foaviilaenisliuinmauney Wisaulunsilugningau Aunindaui
gl v3edhszRuAvludwoudldun Wudy anmsduduniswuindignsssyiingd

o a I 1Y) 536
30,000 gpUIUNALAZLY1TINAY CRP

2. Victim  Support Division (VSD) tun1sadrain3evieenuiun
Unasesinelaglinquausinuegl (Grassroots) Aniunisuaraiindanglasuaiiy
oy esnniduaulugnrufedfunasiiaalnddadu Tnrsdaliinszuiunisiuils
(Hearing) lafinztundnfrivasgldsuanuidome Snsdsdinnsdiomdenisiuialasinu
MsduBeaUfiRnng (Workshop) lungandngdmiuindedilisesnadamesa nieuiu
Ansoyiaunie NGOs LilerenuTiemaefunsquagunminueglisuanudeme
folsn vsD Wumbesusnitlieeiiatuinieu sdsldsunmsaiuayusnunn uazdy

1 a' a a o v 537
RUIBITUNAZNTINITNNTUENUNIANNATIUUTENAD UL DI

UszipudrAgludiuvesnisvaldadenie CAVR laasne Urgent
Reparation Scheme FunUasdutiioviswmdarlasuanuidemesgiminuazliens
1 A U ¥ a a Aa ! = 5 dy ¥
Pewdefiieslannnisavilindnsuyvesuseninel a.e. 1974-1999 vl 11msn1synly
Ademelidiogegrsdninuaglnlaiissuanaunaussianiinii Wy §5entiinainn1smsuny
Andladignuudiu dymnanin Jusiu egn9lsfinu Urgent Reparation Scheme fAa1udnfey
Tugadyanuallun1stududnivedlasunnudens dmsunsvaldandemeniinislidu
aglusukuunsguanansinnduaznisanminla snvadadigunsaldmiugnunaninuay
n15liRuRMBuUsEIIM 200 WTERanss laun15815eRuTUATIAU Trust Fund of East
Timor luriuvessunasian (World Bank) ails Urgent Reparation Scheme 1Uut1nsn1s
A M v ] Yo A 1 2 o A & & 1 3
liladenarenislasunsvaldandemeegraduduiukasldfodndunisiuyedrauiy

& =) t% ! A d"J ¥ & 538

suiuy uilduiiiganisiianuiewvie. ety

Fufl 31 ganax a.fA. 2005 $1891UgAYe (Final report) lddsia
Us¥57U1BUR Xanana Gusmao Usenaulufeilomsunusnnifefudoasiveansdadui
Aoty Fedlanmmnannnsgnauvesdulaii@edundn uenandluduresiuusinfing
nandsdulaiidelasmzinzaddivoniuinfunsnssyhiiintuuasdossldandone

** Ibid, 193
" Ibid
** Ibid, 194-195
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Auugthdaausliiguraiuesindanosu (Fund) Tnsliiyana 6 Ussanaumslédzunis
ildrdemenou ndmie fonvisunu GléTuausuLsnama fynwanmitanienenie
uazdnla vdaviie 1fin uavyuauiild3unansznueg1asunss Tnsiuflagisnaiuayuy
nauLuININIUUTEINUIA (National budget) CAVR 1ielusheindulaiifedaasuiia
Tunsvaldandeme wuRerfvansverandnsuasnfamailvinisaduayulsesudud
Suharto wazlusinamstemdesumsiuiessnniivdmueenslvuniduladiBesening
nsBansesiues

Huiinramnedauifuudiin Usss1un3ui Xanana Gusmao ¢
Ufiasuuziinues CAVR semanaliesnuduiusssninasemanazanliiulafias
Usgnalsidulafifedessuiinnuduugiiilidenn wiusesnuiBud Xanana Gusmao 9
warsmmunsdulaenisiasnduduladide widlildsunisneviuan ianants Snis
avUszrnAufasidnsunsiesnseniduesiudulaiife nsgdulaiifeUsrasdiay
fslnunssulifugidessuRnivauniegluussing AuesgnandszuvidnazUszviny
sEreUszAnAfUDE1Mn aunseVisl A.A. 2008 anfunuwgIANesBeNT UL
199 CAVR uaratfvayudoiauslunisindesuuuuniseeldandomes og1slsfiniu dae
anmzyanisidesilildfinsatuayuyssduivinfians ludeuliguieu a.a. 2010 19
ngvsnerigafunsaldendemeliddlufeaniives wazudn fengnenisieves
Auofvilnszuaunsinsandesinlitansn™

E:J:L%EJ‘LJLﬁud’]ﬂiz‘U’J‘Lm’l‘JLLﬁNM’]ﬁ?’]M%%W@Q@@J@%ﬁuL‘ﬂulﬂaEJ"N:ﬁ
svuukaziiusEansam wiesiinsdasomhsnuindundunlaefidumisnuiildeg
Aedunineulusin Lwiﬁlﬁﬁqﬁ]ﬁt,l,ﬁa’hﬁqNaﬁmﬂﬂdmaﬁaﬁmiumajﬂﬁ%’m&gﬂ Special
Court for Sierra Leon iyjauszifiundizosanuiuiinvesynnaiiubesddny agnslsfin
msfinsangeudesdaiminsgnitaniuiiavesyaraiuanudisalunindeeglisy
Audenie luneudu UNTAET Usasdiisaasingnssvifiaunading iumeliesdns
Special Panels for Serious Crime TndstuIZsUszaumudumaiwasyinlndaanvulaily
Sunsealdndensegiamunzan anunSeusingry UNTAET 3edadinngnssunsnis
LA9AIINAT AT UL TN Faufuantiildosuasounauuazidilaviunvesdenniiings
WAy AuUyna YanIINLN5IARA Community Reconciliation Process wag Victim
Support Division (VSD) Laﬁauﬂumsﬁmmﬁlé’%’um’mL?mmaslugﬂl,wwﬁa Snvadedana
femudiuresduinnludszima Seldndntu nisdremdeniuuny Urgent Reparation
Scheme Faidunmssasliungldsuaruismeidesiunasunistusuludnivoslisy

** Ibid, 196-198
540 .
lbid, 199-201
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arandevmeiiagldsunisuald iefian wl CAVR aglimuugiuissuialunisdadana s
Fagulszimadueiianisiafuniaens wiselgmimesunindesilimuugiig
anunduasesglauanudsmetulianusadiunu iRl nezdu inunumess CAVR
anvdsaliiAnnseensuludvsiagldsunmseeldaidemes ddadufnddyvosnisiaun
NOUNYTENINUTELNA

nmsdnuderimeluuni 4 asveulviiiufengransainussindlseninaUsema
Afslaifinsvensutesniiuniuduiuvesiglunsdnisasiiangmneuywesssusening
Ussinmeenedenss Sangunasivignesdiatulduanusdungmnednuasifiena egnalsh
M1 MINAATUATININ I RASTTUTENINNUsEmAluAR Jurisdictional Immunities of
the States £aAINUINAIATRIAENYVUIEATAUTELNATENINUTENALABNITRATALUY
UftRvesdgandudiuauunn Ssenamuneanuléin mnluewianizaeqiiiamalunng
Fadeldlvienuduiuvessgionsdinisasidinngnuneny vuss s eIy sEmAog 195181
wnltfiwesmaienaasuulasldle

dvsunsdlenuduiudszrineanuduiuvesdgiunguasiduneldngrungsening
Usena nmsdnwuundiifivesssdsliiihmindemeiiadlddudosnfuanuduiuves
Ssluafinnstlesdadlivaldandemennnsandinfiindu nsvduluviangunad iy ns
NE9AUNEATITU (Access to  justice) ¥30N13819ANSIUATIANTTEMINUTEINA Nl
punerfinseensuavisianvuannBstu wdninasivardenvdwmalimanielulfiasey
Auuvesigld Wesnnlasanimvemdnauduiuvesigidunisdavinsamsvestlaianug
BonSesdvdlumatndsmalasanin fannaduldldivadsndufosodouniujifivesss
waiwuIN1sveINg mnesyrinssemanueiuly

vhefige wifinuadnsainnsdnwiaruduiusseninménanuduiuvesigiv
nvanednuuziiavIaazagInusiBunelin e sEwinsEmAaztage e e
nsziuneldngrnessieussmadsdnalnfivmsdun fanansovhmei el demeliu
Janwuld ldieslunisadnalniiunguanenisly anunnadszninesy wsetous
psfnsanUszd Feannnsdnunalniidadetunidunsdifivey wu augnssdnig
LAINANILAT Aafilay nownu visevhenulaiiufisveulunsualdandenenun s
Fuirdeumsmailoandudsdfyediann wiinalnfitevasujiRmiildegsauysaivuy
fszuunsdanisdin fmsnenstuvdoyarafifisundon TfJomaanizdiu il naln
wandvldifisshdoagiuazsuugiliunsguialuuiiausindy Famnlumedfoa
SguadaavideufiasiovufiRnudendsaalileumnudemeliaunsnionsedliidng
goldandemels Sndadeniafidfyieo usinaduseninaseme azdanadiuldiimn
anUszmfdiunfiunuimlaenisesndeufassildszuunienalnsnegidndedudl
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5.1 unasy

nnnsAnulddoasuin ndnnsmilvlunguinesswinsssimaiinisseniuans
Hansulugrugdldsuanslunissaldaidemeunstu lurasiinsasssnitsUssmad
AendeafunguansuyuesssuseninsUssmadundunuilymin delafnusivhasas
dhelpdheniaitensaesihoazdauntyaanlainssimuaiumels $sivinnsasiingond
AusuinagdesBerenaudeneiiiniy uiiiloanniznisdatunisenis (Armed
conflict) ??uzjmaq %’gﬁﬁﬂamimﬁﬂLﬁ]smﬁ’uLLazﬁwau%é’@mﬂé’uaﬂﬁw (Peace treaty) i
diednnsfuAUAnssuases (War reparation) ity Fslneviluudanisdensisiunis
yaldandemesinaydssduiufouliuisiotluusdunrdednasslimuninumangay
wiinseu daiitaanvudldsummdemesiuuniedslildfuniseeldadomes feomni
SetannuuliiansniFendessesgresmuesld Fedienudndudoniaituilewomaiiu
aRusiafie unFolisgansUssmaiinisazifangvunouywesssuszninssenaeld
Andemeiiinty Immwmwﬂ’mzﬁﬁiuwﬁmmmqqLaﬂaﬁ’uﬁ 4 p.f. 1907 (Hague
Convention VI 1907) LLazﬁﬁmiLﬁmamwﬁmmLﬁ]'ﬁm A.A. 1949 atiudl 1 (Additional
Protocol | of Geneva Convention 1949) dusifiei3aniesdns eehslsfiniu manielud
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**! Annex of Basic Principle and Guidelines on the Right to Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, United Nations Audiovisual Library of International Law,
Resolution adopted by the General Assembly on 16 December 2005, para.12

“A victim of a gross violation of international human rights law or of a serious violation of
international humanitarian law shall have equal access to an effective judicial remedy as
provided for under international law. Other remedies available to the victim include access to
administrative and other bodies, as well as mechanisms, modalities and proceedings conducted
in accordance with domestic law. Obligations arising under international law to secure the right to
access justice and fair and impartial proceedings shall be reflected in domestic laws

(d) Make available all appropriate legal, diplomatic and consular means to ensure that
victims can exercise their rights to remedy for gross violations of international human rights law or

serious violations of international humanitarian law.”
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