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# # 5585982134 : MAJOR LAWS

KEYWORDS: PURE ECONOMIC LOSS / CIVIL LIABILITY / DAMAGES
TUANGPORN PIYAWIT: THE NOTION OF THE RECOVERY FOR PURE ECONOMIC LOSS
IN THE LAW OF CIVIL LIABILITY. ADVISOR: ASSOC. PROF.ANGKANAWADEE PINKAEW,
Ph.D., pp.

Pure economic loss is a financial loss which is affecting one person’s economic
status. Such financial loss is not consequent upon the physical loss such as death,

personal injury or physical damage to properties.

A study of laws and court judgments in respect of England, France and Germany
found that each country has the different approach to the recovery for pure economic
loss under the law of civil liability. In some cases, the recovery for pure economic is
permitted under the law. On the other hand, recovery for pure economic loss is restricted
by law and the court’s public policy in order to prevent the circumstance of floodgates

problem.

This thesis is focusing on the study of pure economic loss under Thai civil liability
law along with the related court judgments in order to identify the concepts of the
recovery for pure economic loss and analyzing the legal issues concemning the
compensation for damages under the law of civil liability of Thailand. After a thorough
study, it is appeared that in case of the breach of contract causing pure economic loss, the
claimant is able to be compensated for pure economic loss under Section 222 of Civil and
Commercial Code in some circumstances. Conversely, in case of the pure economic loss
caused by wrongful act, claimant suffered pure economic loss is not entitled to claim for
the damages in some circumstances since pure economic loss is not recognized by Section
420 of Civil and Commercial Code. Accordingly, in order to allow the claimant who
suffered pure economic loss caused by the wrongful act to be compensated, this thesis
proposes that the interpretation of other rights protected under Section 420 of Civil and
Commercial Code should be extendedly interpreted to include the right of an established
and operating business. In this regard, the protection should be limited to the pure
economic loss affecting the business activity in order to prevent the extensive liability of

the defendant which will cause the floodgates problem.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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36
Art. 1108
Four requisites are essential for the validity of an agreement:
The consent of the party who binds himself;
His capacity to contract;
A definite object which forms the subject-matter of the undertaking;

A lawful cause in the obligation.

37
Robert McKeon and Walter Cairns, Introduction to French Law, 2 ed. (London: Cavendish, 1995),

p. 63.

38
Art. 1165

Agreements produce effect only between the contracting parties; they do not harm a third party,

and they benefit him only in the case provided for in Article 1121.
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39
Art. 1121

One may likewise stipulate for the benefit of a third party, where it is the condition of a
stipulation which one makes for oneself or of a gift which one makes to another. He who made that stipulation

may no longer revoke it, where the third party declares that he wishes to take advantage of it.

40
Art. 1147

A debtor shall be ordered to pay damages, if there is occasion, either by reason of the non-
performance of the obligation, or by reason of delay in performing, whenever he does not prove that the non-
performance comes from an external cause which may not be ascribed to him, although there is no bad faith on

his part.

41
Art. 1142
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Any obligation to do or not to do resolves itself into damages, in case of non-performance on the

part of the debtor.

42
Art. 1147

A debtor shall be ordered to pay damages, if there is occasion, either by reason of the non-
performance of the obligation, or by reason of delay in performing, whenever he does not prove that the non-
performance comes from an external cause which may not be ascribed to him, although there is no bad faith on

his part.

43
John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law, p. 349.
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44
Art. 1149

Damages due to a creditor are, as a rule, for the loss which he has suffered and the profit which

he has been deprived of, subject to the exceptions and modifications below.

45
Robert McKeon and Walter Cairns, Introduction to French Law, p. 66.
q

6
Ibid.

a7
Art. 1150

A debtor is liable only for damages which were foreseen or which could have been foreseen at
the time of the contract, where it is not through his own intentional breach that the obligation is not fulfilled.
48
Art. 1151

Even in the case where the non-performance of the agreement is due to the debtor's intentional
breach, damages may include, with respect to the loss suffered by the creditor and the profit which he has been

deprived of, only what is an immediate and direct consequence of the non-performance of the agreement.
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Eva Steiner, French Law a Comparative Approach (New York: Oxford University Press, 2010), p.

342.
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Art. 1382

Any act whatever of man, which causes damage to another, obliges the one by whose fault it

occurred, to compensate it.
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Robert McKeon and Walter Cairns, Introduction to French Law, pp. 67 - 68.
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Art. 1383

Everyone is liable for the damage he causes not only by his intentional act, but also by his

negligent conduct or by his imprudence.
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Eva Steiner, French Law a Comparative Approach, pp. 352 - 359.
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Walter van Garven, Jeremy Lever, and Pierre Larouche, Common Law of Europe Casebooks

Tort Law, p. 58.
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Eva Steiner, French Law a Comparative Approach, pp. 345 - 346.
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Ibid., 345 - 348.
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Section 328 Contract for the benefit of third parties

(1) Performance to a third party may be agreed by contract with the effect that the third party
acquires the right to demand the performance directly.

(2) In the absence of a specific provision it is to be inferred from the circumstances, in particular
from the purpose of the contract, whether the third party is to acquire the right, whether the right of the third
party is to come into existence immediately or only under certain conditions, and whether the power is to be

reserved for the parties to the contract to terminate or alter the right of the third party without his approval.

69
Hans G. Leser, Hein Kotz, and Norbert Horn, German Private and Commercial Law : An

Introduction, trans. Tony Weir (Oxford: Clarendon Press, 1982), pp. 90 - 91.
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Section 249 Nature and extent of damages

(1) A person who is liable in damages must restore the position that would exist if the
circumstance obliging him to pay damages had not occurred.

(2) Where damages are payable for injury to a person or damage to a thing, the obligee may
demand the required monetary amount in lieu of restoration. When a thing is damaged, the monetary amount

required under sentence 1 only includes value-added tax if and to the extent that it is actually incurred.
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Hans G. Leser, Hein Kotz, and Norbert Horn, German Private and Commercial Law : An

Introduction, p. 110.
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Section 252 Lost profits

The damage to be compensated for also comprises the lost profits. Those profits are considered
lost that in the normal course of events or in the special circumstances, particularly due to the measures and

precautions taken, could probably be expected.
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Gerald Spindler and Oliver Rieckers, Tort Law in Germany (Netherlands: Kluwer Law

International, 2011), pp. 34 - 36.

7
Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom,
property or another right of another person is liable to make compensation to the other party for the damage

arising from this.
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Section 228 Necessity

A person who damages or destroys a thing belonging to another in order to ward off from himself

or from another a danger threatened by the thing does not act unlawfully if the damage or destruction is
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necessary to ward off the danger and the damage is not out of proportion to the danger. If the person acting in

this manner caused the danger, he is obligsed to pay damages.
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B.S. Markesinis, A Comparative Introduction to the German Law of Torts, p. 95.
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Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom,
property or another right of another person is liable to make compensation to the other party for the damage
arising from this.

(2) The same duty is held by a person who commits a breach of a statute that is intended to
protect another person. If, according to the contents of the statute, it may also be breached without fault, then

liability to compensation only exists in the case of fault.
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B.S. Markesinis, A Comparative Introduction to the German Law of Torts, p. 35.

88
Section 826 Intentional damage contrary to public policy

A person who, in a manner contrary to public policy, intentionally inflicts damage on another

person is liable to the other person to make compensation for the damage.
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