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## 5486028634 : MAJOR LAWS
KEYWORDS : CUSTODIAL INTERFERENCE / NON-CUSTODIAL PARENT /
CRIMINAL LIABILITY / PARENTAL ABDUCTION / PARENTAL KIDNAPPING

WORAPHAN NAKTHAB : CUSTODIAL INTERFERENCE BY NON-CUSTODIAL

PARENT AND CRIMINAL LIABILITY . ADVISOR : ASST. PROF. PAREENA

SRIVANICH, 187 pp.

This thesis aims at conceptualizing problems and defining the scope of criminal
law governing custodial interference by non-custodial parent. It comparatively studies
statutes enacted in the United States of America, the United Kingdom, France, and
Singapore in that these statutes explicitly criminalize custodial interference by non-
custodial parent

The finding of this research reveals that the Thai legal system has not
specifically criminalized custodial interference by non-custodial parent. The current
regime either the criminal code or any special statutes lacks competence to
appropriately govern custodial interference by non-custodial parent

Therefore, the author proposes the criminalization of custodial interference of
non-custodial parent as the means to solve the problem. In particular, the thesis
recommends statute and criminal procedure designed to tackle the problem stemming
from custodial interference of non-custodial parent. The outcome of the research will act
as the guideline of the criminalization process which is adjusted to suit the unique

characteristic of Thai society.

Field of Study : laws Student’s Signature

Academic Year: 2013 Advisor's Signature
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® International Parental Kidnapping Crime Act of 1993, Section 1204 ( Iﬂimmmﬂmmﬂ)

® International Parental Kidnapping Crime Act of 1993, Section 1204 ( Iﬂimmmmmmn)
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A "oresumed natural father" is defined by section 7004, subdivision (a). Generally, he is one who is
married [162 Cal. App. 3d 593] to the mother at the time of birth or conception, or attempted to get married at one of
those times, or after the birth of the child married or attempted to marry and he was named father on the birth
certificate or is legally obligated to support the child as a father, or has received the child into his home and openly

holds the child out as his own natural child.

® Nachama Masliansky, “Domestic violence as a statutory defense to custodial interference or kidnapping

charges,” in Clearinghouse review, Special Issue (1996): 322-328.
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° Michael W. Agopian and Gretchen L. Anderson, “Legislative reforms to reduce parental child

abductions,” in The journal of juvenile law, (1982): 10-26.

" CAL. PENAL CODE, Section 277. (lsagniauuan)



(%)

(?)

(2)

(1)

(1)

(@)

81

“@runalnasesinegeauftangunie” unede yana §unasas vive
'S dlda a <3

BNANTATNIULNNENT LUNNTAUALAN

“ANBIUN199UA" MNEDe ANEluNIIUALRNNNNIEAIW B1uAlunIg

@ Ay v o ve o o A o o @
ﬂ’J‘LIV’]‘NQLL@LﬂﬂWWNW1ﬂﬂWMuﬂ1Q1uﬁW@QLﬂﬂQﬂU?ﬂ’]u’]@ﬂﬂﬁ?‘ﬂ\‘iLﬂﬂﬁ]’]&l

| o

(2) vealunsunliA1daresaavselnanaaInguuie Weanx

Y

wszsminynRdnfragtununseuailudoun 3 (MRs1 7600 AaUEY)

o

Tunnanit 12 uwistlszuaanguananseunis lunsiifesdnsanansoe

b

[~ v al o [3 = o o |
ugiaruralunisgualin wisea uralunisgua AruANTIduLTly

va o

aunaRINANgUNIeiuATan1dI1eAa TesAnstiuilugiduia

a

Tnsmaudoanguuialunisguatinnianianin aadnsaudniugd

1
o

féﬁm@ﬂﬂmmimﬂfﬁ@uE-ﬁqmgummuﬂdq%ﬁﬁﬁmﬂﬁéﬁuwﬂﬂm‘mifu
Z”uzgmm M?@@HQ@I@HN@?J@QT]QMNWEI

lunsdithifindernadiuatatu Danidemnsefigaidaswatnases
Wirudevideunsanandaviie wazdanitennsdheiifugldsuna
Unasasiiaudpaumns iluyaraliaougiunsn viledfiasfiazqua

a A

< A Qy o 1 dl 1 o o
AN YTRNBAVINATALATA Uﬁ’?ﬂﬁ“ﬂﬂ’]ﬁ‘ﬁ’?ﬂJWﬂWiNN@’WHW@ﬂﬂﬂ?@QI@Hﬁ’]

kA

a aAa a @ v o A o
WW’mwwmmMummﬁLﬂucﬂmmm@ﬂﬂmmmﬂmmﬂum?@mmq
NIENTN

1 dl ” = ”d 1 ” =X =2 1 o < % 1 oa// <
“UUINNUEL” UTRLANUINT UHNIEDN ﬁﬂﬂuQQMQL®ﬂ1QLLﬁlﬂ?$uuLﬂﬂ
4 = 4 = o
ABANNNTITADATUNTAUAUINN

4:4‘ = ” =X a ' o < 4:4‘ 1%

MITWLLLAZLEEINLEEU” UNED ?ZHZLQ@WIMﬂ’]?mﬂm@ﬂULﬂﬂVlﬂ’]@1®

Ana97 1

“§la laninlennzudiin1isasnsnn Wsadaunuaedlinnvzanisng

() “ARIHTULIN" UNIEDT ANNTULIIFNNAIRITAAINNAINNIATY 6211

wisilszananguunaasauaia



82

() “dnnasa” unene Wl deans waauilen Banad visedauiy

WEANNO MBI N AT TuAANeSTHENIR9 278 TunadNRAgLanNIFanedn

NNINTLNIANNEATIUL F91191 278" nauiinisuf latiyalfdd

@

% v o o 1 9 = dl o o %

“flatanun 1EA14a3 naenans wald aeans fiendlaadianuniazinsaly
A | Y v '3 a v A dl 4‘ a o [~3
NIDTAULTULLLNVINUATNITAN B;llﬂﬂﬂﬁ"ﬂ\? ‘Vi?’ﬂ‘i.!ﬂﬂ@ﬂusﬁ\‘m’ﬂ’]uqqéluﬂ’]?@lu@Lﬁﬂtﬂﬂfﬁ’ﬂ‘]_l

faenguuig nisnszidudiiuiuaauiaiinednanladiiu 20 T

agialsinnisdivlinguaneluaanuiamnaaiunisdnnadafinauuing 278 e

v
o A

= v [ a o a A 09// Ny o o v o A
mmﬁ‘LmhﬂummzLmmmm@ﬂﬂmmimﬂumm@mmmum@mnmiumwmuhmu

a 6 a

tsrnnsusnAailuniseNnNarigaulaninUast AN TANNNTZNINITA NN N LA AN

L)

flagsunauwiberinananisasatasesaesiiisnnatlnesesinesenfoanguunsuasiiamund
aznIzinA L AR Wi %Iqﬁm’m%m?mﬂﬁﬂﬁmzﬁﬁmmamﬂfmwm%r;iﬂz’jjdﬁ
E’gmzw"ﬁmzﬁﬁiﬂLﬁ@ﬂix‘lmﬂzgqqm@mmﬁﬁ'qLﬂufﬁ@?féwﬁﬂgwmﬁw Alanansnanio
siagld Toymilszmsiisasnisiidanieunsamasayasiulag a8 s duidedaayms

nsnseiuintiuliiflumonin Msszaeineann 20 Tnazasuninivisanisandaiul

|

wnunazguaynsgie 1 iiuiudn nundanuguusendaninsginaesdn1isennsang

azlinanuialnAsag’”

v
[

nzlgl v a nzll dl o A o o o
NU ﬁNﬂ’]‘j‘V]WEI’]HWNVI“’QZﬂ?UIﬂﬂ{]Vﬂ’]ﬂ@'\nyN’mﬁ‘q 279 ﬂUﬂW?@ﬂWWWQMWﬁ‘I@ﬂ

a I d‘ o md‘ o o o Ny v A v < o @ a o y
UATNTRNITAN TLTY cV[51LﬂHfJﬂ‘]_lﬂ’]‘il‘ﬂﬂ[z‘]'JVL'EI FaUTYE WTatinapnduiluni1raziinAdAa

@

" CAL. PENAL CODE 278. (auufilaluailutl a.d. 1976)

Every person who maliciously, forcibly, or fradulently takes or entices away any minor child with
intent to detain or conceal such child from its parent, guardian, or other person having the lawful charge of such child,
is punishable by imprisonment in the state prison not exceeding twenty years.

" Michael W. Agopian and Gretchen L. Anderson, “Legislative reforms to reduce parental child

abductions,” in The journal of juvenile law (1982): 10-26.
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" CAL. PENAL CODE ,Section 279. (neuufilalualull a.a. 1976)

Every person who has actual physical control of a child for a limited period of time in the exercise
of the right to visit with, or to be visited by, such child, or the right to limited custody of such child, pursuant to an
order, judgment, or decree of any court, which order, judgment or decree grants custody of such child to another,
and who, without good cause and with intent to detain or conceal such child, keeps said child in this state after the

expiration of such period without the consent of the person or persons entitled to custody of such, violates this section
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" Governor Edmund G. Brown,Jr.

" Michael W. Agopian and Gretchen L. Anderson, “Legislative reforms to reduce parental child

abductions,” in The journal of juvenile law, p.12.

" CAL. PENAL CODE ,Section 278. (nasnisufilalvsiludl a.a. 1976)

Every person, not having a right to custody, who maliciously takes, entices away, keeps,
withholds, or conceals any child with the intent to detain or conceal that child from a lawful custodian shall be
punished by imprisonment in a county jail not exceeding one year, a fine not exceeding one thousand dollars ($
1,000), or both that fine and imprisonment, or by imprisonment in the state prison for two, three, or four years, a fine

not exceeding ten thousand dollars ($ 10,000), or both that fine and imprisonment.
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" CAL. PENAL CODE ,Section 278.5. (ifi\fisit) .#. 1976)

(a) Every person who in violation of a custody decree takes, retains after the expiration of a visitation period,
or conceals the child from his legal custodian, and every person who has custody of a child pursuant to an order,
judgment or decree of any court which grants another person rights to custody or visitation of such child, and who
detains or conceals such child with the intent to deprive the other person of such right to custody or visitation shall be
punished by imprisonment in the state prison for a period of not more than one year and one day or by imprisonment
in a county jail for a period of not more than one year, a fine of not more than one thousand dollars
($1,000), or both

(b) A child who has been detained or concealed in violation of subdivision (a) shall be returned to the
person having lawful charge of the child. Any expenses incurred in returning the child shall be reimbursed as
provided in Section 4605 of the Civil Code. Such costs shall be assessed any defendant convicted of a violation of

this section.
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person of such child, to whomsoever such article may belong, and whosoever shall, with any such intent, receive or
harbour any such child, knowing the same to have been, by force or fraud, led, taken, decoyed, enticed away, or
detained, as in this section before mentioned, shall be guilty of felony, and being convicted thereof shall be liable, at
the discretion of the court, to be kept in penal servitude for any term not exceeding seven years or to be imprisoned
Provided, that no person who shall have claimed any right to the possession of such child, or shall be the mother or
shall have claimed to be the father of an illegitimate child, shall be liable to be prosecuted by virtue hereof on account
of the getting possession of such child, or taking such child out of the possession of any person having the lawful

charge thereof.
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operate with each other in safeguarding the interests of the union and in caring and providing for the children.
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o Leong Wai Kum, “Restatement of the law of guardianship and custody in Singapore,” in Singapore
Journal of Legal Studies (1999): 432-493.

*The Singapore Penal Code , Section 359. (Tﬂim@mmmmn)

* The Singapore Penal Code , Section 360. (Tﬂim@mmmmn)
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(2004): 444-461.
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Leong Wai Kum, “International co-operation in child abduction across borders,” in Singapore Academy

of Law Journal 409 (1999): 409-433.
* WOMEN’S CHARTER Orders subject to conditions 126.

(1) An order for custody may be made subject to such conditions as the court may think fit to
impose and, subject to such conditions, if any, as may from time to time apply, shall entitle the person given custody
to decide all questions relating to the upbringing and education of the child.

(2) Without prejudice to the generality of subsection (1), an order for custody may —

(a) contain conditions as to the place where the child is to reside, as to the manner of
his or her education and as to the religion in which he or she is to be brought up;

(b) provide for the child to be temporarily in the care and control of some person other
than the person given custody;

(c) provide for the child to visit a parent deprived of custody, or any member of the
family of a parent who is dead or has been deprived of custody, at such times and
for such periods as the court may consider reasonable;

(d) give a parent deprived of custody or any member of the family of a parent who is
dead or has been deprived of custody the right of access to the child at such times
and with such frequency as the court may consider reasonable; or

(e) prohibit the person given custody from taking the child out of Singapore.

(3) Notwithstanding subsection (1) but subject to any condition imposed under subsection (2)
(e), where an order for custody is in force, no person shall take the child who is the subject of the custody order out of
Singapore except with the written consent of both parents or the leave of the court.

(4) Subsection (3) does not prevent the taking out of Singapore for a period of less than one
month of the child by the person given custody of the child or by any other person who has the written consent of the
person given custody of the child to take the child out of Singapore.

(5) Any person who contravenes subsection (3) shall be guilty of an offence and shall be liable on conviction to a fine

not exceeding $5,000 or to imprisonment for a term not exceeding one year or to both
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minor” means a person who is below the age of 21 years and who is not married or a widower or widow;
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NIANUIN A

International Parental Kidnapping Crime Act of 1993

An Act to amend title 18, United States Code, with respect to parental
kidnapping, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “International Parental Kidnapping Crime Act of
1993".
SEC. 2. TITLE 18 AMENDMENT.

(@) IN GENERAL .Chapter 55 (relating to kidnapping) of title 18, United States

Code, is amended by adding at the end the following

18 USC § 1204 - International parental kidnapping
(a) Whoever removes a child from the United States, or attempts to do so, or
retains a child (who has been in the United States) outside the United States with intent
to obstruct the lawful exercise of parental rights shall be fined under this title or
imprisoned not more than 3 years, or both.
(b) As used in this section—
(1) the term “child” means a person who has not attained the age of 16
years; and
(2) the term “parental rights”, with respect to a child, means the right to
physical custody of the child—
(A) whether joint or sole (and includes visiting rights); and
(B) whether arising by operation of law, court order, or legally
binding agreement of the parties.

(c) It shall be an affirmative defense under this section that—
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(1) the defendant acted within the provisions of a valid court order
granting the defendant legal custody or visitation rights and that order
was obtained pursuant to the Uniform Child Custody Jurisdiction Act
or the Uniform Child Custody Jurisdiction and Enforcement Act and
was in effect at the time of the offense;

(2) the defendant was fleeing an incidence or pattern of domestic
violence; or

(3) the defendant had physical custody of the child pursuant to a court
order granting legal custody or visitation rights and failed to return the
child as a result of circumstances beyond the defendant’'s control,
and the defendant notified or made reasonable attempts to notify the
other parent or lawful custodian of the child of such circumstances
within 24 hours after the visitation period had expired and returned the
child as soon as possible.

(d) This section does not detract from The Hague Convention on the Civil
Aspects of International Parental Child Abduction, done at The Hague on October 25,

1980.
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AMANUIN A

California Penal Code

CAL. PENAL CODE § 277 Definitions

The following definitions apply for the purposes of this chapter:

(a) Child means a person under the age of 18 years.

(b) Court order or custody order means a custody determination decree,
judgment, or order issued by a court of competent jurisdiction, whether permanent or
temporary, initial or modified, that affects the custody or visitation of a child, issued in
the context of a custody proceeding. An order, once made, shall continue in effect until
it expires, is modified, is rescinded, or terminates by operation of law.

(c) Custody proceeding means a proceeding in which a custody determination
is an issue, including, but not limited to, an action for dissolution or separation,
dependency, guardianship, termination of parental rights, adoption, paternity, except
actions under Section 11350 or 11350.1 of the Welfare and Institutions Code, or
protection from domestic violence proceedings, including an emergency protective
order pursuant to Part 3 (commencing with Section 6240) of Division 10 of the Family
Code.

(d) Lawful custodian means a person, guardian, or public agency having a right
to custody of a child.

(e) A right to custody means the right to the physical care, custody, and control
of a child pursuant to a custody order as defined in subdivision (b) or, in the absence of
a court order, by operation of law, or pursuant to the Uniform Parentage Act contained in
Part 3 (commencing with Section 7600) of Division 12 of the Family Code. Whenever a
public agency takes protective custody or jurisdiction of the care, custody, control, or
conduct of a child by statutory authority or court order, that agency is a lawful custodian
of the child and has a right to physical custody of the child. In any subsequent

placement of the child, the public agency continues to be a lawful custodian with a right
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to physical custody of the child until the public agency s right of custody is terminated
by an order of a court of competent jurisdiction or by operation of law.

(f) In the absence of a court order to the contrary, a parent loses his or her right
to custody of the child to the other parent if the parent having the right to custody is
dead, is unable or refuses to take the custody, or has abandoned his or her family. A
natural parent whose parental rights have been terminated by court order is no longer a
lawful custodian and no longer has a right to physical custody.

(g) Keeps or withholds means retains physical possession of a child whether or
not the child resists or objects.

(h) Visitation means the time for access to the child allotted to any person by
court order.

(i) Person includes, but is not limited to, a parent or an agent of a parent.

(j) Domestic violence means domestic violence as defined in Section 6211 of the
Family Code.

(k) Abduct means take, entice away, keep, withhold, or conceal.

(Repealed and added by Stats. 1996, Ch. 988, Sec. 9. Effective January 1,
1997.)

CAL. PENAL CODE § 278

Every person, not having a right to custody, who maliciously takes,
entices away, keeps, withholds, or conceals any child with the intent to detain or
conceal that child from a lawful custodian shall be punished by imprisonment in a
county jail not exceeding one year, a fine not exceeding one thousand dollars ($ 1,000),
or both that fine and imprisonment, or by imprisonment in the state prison for two, three,
or four years, a fine not exceeding ten thousand dollars ($ 10,000), or both that fine and

imprisonment.
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CAL. PENAL CODE § 278.5

(a) Every person who in violation of a custody decree takes, retains after the
expiration of a visitation period, or conceals the child from his legal custodian, and every
person who has custody of a child pursuant to an order, judgment or decree of any
court which grants another person rights to custody or visitation of such child, and who
detains or conceals such child with the intent to deprive the other person of such right to
custody or visitation shall be punished by imprisonment in the state prison for a period
of not more than one year and one day or by imprisonment in a county jail for a period of
not more than one year, a fine of not more than one thousand dollars
($1,000), or both

(b) A child who has been detained or concealed in violation of subdivision (a)
shall be returned to the person having lawful charge of the child. Any expenses incurred
in returning the child shall be reimbursed as provided in Section 4605 of the Civil Code.

Such costs shall be assessed any defendant convicted of a violation of this section.

CAL. PENAL CODE § 278 Punishment

Every person, not having a right to custody, who maliciously takes, entices away,
keeps, withholds, or conceals any child with the intent to detain or conceal that child
from a lawful custodian shall be punished by imprisonment in a county jail not
exceeding one year, a fine not exceeding one thousand dollars ($1,000), or both that
fine and imprisonment, or by imprisonment pursuant to subdivision (h) of Section 1170
for two, three, or four years, a fine not exceeding ten thousand dollars ($10,000), or both
that fine and imprisonment.

(Amended by Stats. 2011, Ch. 15, Sec. 313. Effective April 4, 2011. Operative

October 1, 2011, by Sec. 636 of Ch. 15, as amended by Stats. 2011, Ch. 39, Sec. 68.)
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CAL. PENAL CODE § 278.5 Additional punishment

(a) Every person who takes, entices away, keeps, withholds, or conceals a child
and maliciously deprives a lawful custodian of a right to custody, or a person of a right
to visitation, shall be punished by imprisonment in a county jail not exceeding one year,
a fine not exceeding one thousand dollars ($1,000), or both that fine and imprisonment,
or by imprisonment pursuant to subdivision (h) of Section 1170 for 16 months, or two or
three years, a fine not exceeding ten thousand dollars ($10,000), or both that fine and
imprisonment.

(b) Nothing contained in this section limits the courts contempt power.

(c) A custody order obtained after the taking, enticing away, keeping,
withholding, or concealing of a child does not constitute a defense to a crime charged
under this section.

(Amended by Stats. 2011, Ch. 15, Sec. 314. Effective April 4, 2011. Operative
October 1, 2011, by Sec. 636 of Ch. 15, as amended by Stats. 2011, Ch. 39, Sec. 68.)

CAL. PENAL CODE § 278.6 (2009). Aggravation

(a) At the sentencing hearing following a conviction for a violation of Section 278
or 278.5, or both, the court shall consider any relevant factors and circumstances in
aggravation, including, but not limited to, all of the following:

(1) The child was exposed to a substantial risk of physical injury or

illness.

(2) The defendant inflicted or threatened to inflict physical harm on a
parent or lawful custodian of the child or on the child at the time of or
during the abduction.

(3) The defendant harmed or abandoned the child during the abduction.

(4) The child was taken, enticed away, kept, withheld, or concealed

outside the United States.

(5) The child has not been returned to the lawful custodian.
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(6) The defendant previously abducted or threatened to abduct the child.

(7) The defendant substantially altered the appearance or the name of
the child.

(8) The defendant denied the child appropriate education during the
abduction.

(9) The length of the abduction.

(10) The age of the child.

(b) At the sentencing hearing following a conviction for a violation of Section 278
or 278.5, or both, the court shall consider any relevant factors and circumstances in
mitigation, including, but not limited to, both of the following:

(1) The defendant returned the child unharmed and prior to arrest or
issuance of a warrant for arrest, whichever is first.
(2) The defendant provided information and assistance leading to the
child s safe return.

(c) In addition to any other penalties provided for a violation of Section 278 or
278.5, a court shall order the defendant to pay restitution to the district attorney for any
costs incurred in locating and returning the child as provided in Section 3134 of the
Family Code, and to the victim for those expenses and costs reasonably incurred by, or
on behalf of, the victim in locating and recovering the child. An award made pursuant to
this section shall constitute a final judgment and shall be enforceable as such.

(Added by Stats. 1996, Ch. 988, Sec. 9. Effective January 1, 1997.)

CAL. PENAL CODE § 278.7 (2009). Inapplicability

(a) Section 278.5 does not apply to a person with a right to custody of a child
who, with a good faith and reasonable belief that the child, if left with the other person,
will suffer immediate bodily injury or emotional harm, takes, entices away, keeps,
withholds, or conceals that child.

(b) Section 278.5 does not apply to a person with a right to custody of a child

who has been a victim of domestic violence who, with a good faith and reasonable belief
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that the child, if left with the other person, will suffer immediate bodily injury or emotional
harm, takes, entices away, keeps, withholds, or conceals that child. Emotional harm
includes having a parent who has committed domestic violence against the parent who
is taking, enticing away, keeping, withholding, or concealing the child.

(c) The person who takes, entices away, keeps, withholds, or conceals a child
shall do all of the following:

(1) Within a reasonable time from the taking, enticing away, keeping,
withholding, or concealing, make a report to the office of the district
attorney of the county where the child resided before the action. The
report shall include the name of the person, the current address and
telephone number of the child and the person, and the reasons the
child was taken, enticed away, kept, withheld, or concealed.

(2) Within a reasonable time from the taking, enticing away, keeping,
withholding, or concealing, commence a custody proceeding in
a court of competent jurisdiction consistent with the federal Parental
Kidnapping Prevention Act (Section 1738A, Title 28, United States
Code) or the Uniform Child Custody Jurisdiction Act (Part 3
(commencing with Section 3400) of Division 8 of the Family Code).

(3) Inform the district attorney s office of any change of address or
telephone number of the person and the child.

(d) For the purposes of this article, a reasonable time within which to make
a report to the district attorney s office is at least 10 days and a reasonable time to
commence a custody proceeding is at least 30 days. This section shall not preclude a
person from making a report to the district attorney s office or commencing a custody
proceeding earlier than those specified times.

(e) The address and telephone number of the person and the child provided
pursuant to this section shall remain confidential unless released pursuant to state law or
by a court order that contains appropriate safeguards to ensure the safety of the person

and the child.
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(Added by Stats. 1996, Ch. 988, Sec. 9. Effective January 1, 1997.)

CAL. PENAL CODE § 279. Residence
The offenses enumerated in Sections 278 and 278.5 are continuous in nature,
and continue for as long as the minor child is concealed or detained.

(Added by Stats. 1996, Ch. 988, Sec. 9. Effective January 1, 1997.)

CAL. PENAL CODE § 279.5 Bail

When a person is arrested for an alleged violation of Section 278 or 278.5, the
court, in setting bail, shall take into consideration whether the child has been returned to
the lawful custodian, and if not, shall consider whether there is an increased risk that the
child may not be returned, or the defendant may flee the jurisdiction, or, by flight or
concealment, evade the authority of the court.

(Added by Stats. 1996, Ch. 988, Sec. 9. Effective January 1, 1997.)
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AANUIN N

Children Act 1989

Section 2 Parental responsibility for children.
(1)Where a child’s father and mother were married to each other at the time of

his birth, they shall each have parental responsibility for the child.
(1A)Where a child—

(a) has a parent by virtue of section 42 of the Human Fertilisation and

Embryology Act 2008; or

(b) has a parent by virtue of section 43 of that Act and is a person to

whom section 1(3) of the Family Law Reform Act 1987 applies,

the child's mother and the other parent shall each have parental responsibility

for the child.

(2)Where a child’s father and mother were not married to each other at the time

of his birth—
(a)the mother shall have parental responsibility for the child;

(b)the father shall have parental responsibility for the child if he has
acquired it (and has not ceased to have it) in accordance with the

provisions of this Act.

(2A)Where a child has a parent by virtue of section 43 of the Human Fertilisation
and Embryology Act 2008 and is not a person to whom section 1(3) of the Family Law

Reform Act 1987 applies—
(a)the mother shall have parental responsibility for the child;

(b)the other parent shall have parental responsibility for the child if she
has acquired it (and has not ceased to have it) in accordance with the

provisions of this Act.]
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(3)References in this Act to a child whose father and mother were, or (as the
case may be) were not, married to each other at the time of his birth must be read with

section 1 of the Family Law Reform Act 1987 (which extends their meaning).

(4)The rule of law that a father is the natural guardian of his legitimate child is

abolished.

(5)More than one person may have parental responsibility for the same child at

the same time.

(6)A person who has parental responsibility for a child at any time shall not
cease to have that responsibility solely because some other person subsequently

acquires parental responsibility for the child.

(7)Where more than one person has parental responsibility for a child, each of
them may act alone and without the other (or others) in meeting that responsibility; but
nothing in this Part shall be taken to affect the operation of any enactment which

requires the consent of more than one person in a matter affecting the child.

(8)The fact that a person has parental responsibility for a child shall not entitle
him to act in any way which would be incompatible with any order made with respect to

the child under this Act.

(9)A person who has parental responsibility for a child may not surrender or
transfer any part of that responsibility to another but may arrange for some or all of it to

be met by one or more persons acting on his behalf.

(10)The person with whom any such arrangement is made may himself be a

person who already has parental responsibility for the child concerned.

(11)The making of any such arrangement shall not affect any liability of the
person making it which may arise from any failure to meet any part of his parental

responsibility for the child concerned.
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Section 3 Meaning of “parental responsibility”.
(1)In this Act “parental responsibility” means all the rights, duties, powers,
responsibilities and authority which by law a parent of a child has in relation to the child

and his property.

(2)It also includes the rights, powers and duties which a guardian of the child’s
estate (appointed, before the commencement of section 5, to act generally) would have

had in relation to the child and his property.

(3)The rights referred to in subsection (2) include, in particular, the right of the
guardian to receive or recover in his own name, for the benefit of the child, property of
whatever description and wherever situated which the child is entitled to receive or

recover.

(4)The fact that a person has, or does not have, parental responsibility for a child

shall not affect—

(a)any obligation which he may have in relation to the child (such as

a statutory duty to maintain the child); or

(b)any rights which, in the event of the child’s death, he (or any other

person) may have in relation to the child’s property.
(5)A person who—
(a)does not have parental responsibility for a particular child; but
(b)has care of the child,

may (subject to the provisions of this Act) do what is reasonable in all the
circumstances of the case for the purpose of safeguarding or promoting the child’s

welfare.
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AMARUIN

Child Abduction Act 1984
An Act to amend the criminal law relating to the abduction of children[12th
July1984]
Be it enacted by the Queen’s most Excellent Majesty, by and with the advice
and consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows:—

PART |
OFFENCES UNDER LAW OF ENGLAND AND WALES

SECCTION 1. Offence of abduction of child by parent, etc.

(1) Subject to subsections (5) and (8) below, a person connected with a child
under the age of sixteen commits an offence if he takes or sends the child out of the
United Kingdom without the appropriate consent.

(2) A person is connected with a child for the purposes of this section if—

(a) he is a parent of the child; or
(b) in the case of a child whose parents were not married to each other
at the time of his birth, there are reasonable grounds for believing that
he is the father of the child; or
(c) he is a guardian of the child; or
(d) he is a person in whose favour a residence order is in force with
respect to the child; or
(e) he has custody of the child.
(3) In this section 'the appropriate consent’, in relation to a child, means—
(a) the consent of each of the following—
(i) The child’'s mother;
(i) the child’s father, if he has parental responsibility for him;

(iii) any guardian of the child;
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(iv) any person in whose favour a residence order is in force with
respect to the child;

(v) any person who has custody of the child; or

(b) the leave of the court granted under or by virtue of any provision of
Part Il of the Children Act 1989; or
(c) if any person has custody of the child, the leave of the court which
awarded custody to him.
(4) A person does not commit an offence under this section by taking or
sending a child out of the United Kingdom without obtaining the appropriate consent if—
(a) he is a person in whose favour there is a residence order in force with
respect to the child, and

(b) he takes or sends him out of the United Kingdom for a period of less

than one month.

(4A) Subsection (4) above does not apply if the person taking or sending the
child out of the United Kingdom does so in breach of an order under Part Il of the
Children Act 1989.

(5) A person does not commit an offence under this section by doing anything
without the consent of another person whose consent is required under the foregoing
provisions if—

(a) he does it in the belief that the other person—
(i) has consented; or
(i) would consent if he was aware of all the relevant
circumstances; or
(b) he has taken all reasonable steps to communicate with the other
person but has been unable to communicate with him; or
(c) the other person has unreasonably refused to consent,
(5A)Subsection (5)(c) above does not apply if—

(a) the person who refused to consent is a person—
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(i) in whose favour there is a residence order in force with respect
to the child; or
(i) who has custody of the child; or
(b) the person taking or sending the child out of the United Kingdom is,
by so acting, in breach of an order made by a court in the United
Kingdom
(6) Where, in proceedings for an offence under this section, there is sufficient
evidence to raise an issue as to the application of subsection (5) above, it shall be for
the prosecution to prove that that subsection does not apply.
(7)For the purposes of this section—
(a) “guardian of a child”, “residence order” and “parental responsibility”
have the same meaning as in the Children Act 1989; and
(b)a person shall be treated as having custody of a child if there is in
force an order of a court in the United Kingdom awarding him
(whether solely or jointly with another person) custody, legal custody
or care and control of the child.
(8) This section shall have effect subject to the provisions of the Schedule to this
Act in relation to a child who is in the care of a local authority [detained in a place of
safety, remanded to a local authority accommodation or the subject of] proceedings or

an order relating to adoption.

SECCTION 2 Offence of abduction of child by other persons
(1) Subject to subsection (3) below, a person, other than one mentioned in
subsection (2) below. commits an offence if, without lawful authority or reasonable
excuse, he takes or detains a child under the age of sixteen—
(a) so as to remove him from the lawful control of any person having
lawful control of the child; or
(b) so as to keep him out of the lawful control of any person entitled to

lawful control of the child
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(2) The persons are—
(a) where the father and mother of the child in question were married to
each other at the time of his birth, the child’s father and mother;
(b) where the father and mother of the child in question were not married
to each other at the time of his birth, the child’s mother; and
(c)any other person mentioned in section 1(2)(c) to (e) above.
(3) In proceedings against any person for an offence under this section, it shall
be a defence for that person to prove—
(a) where the father and mother of the child in question were not married
to each other at the time of his birth—
(i) that he is the child’s father; or
(i) that, at the time of the alleged offence, he believed, on
reasonable grounds, that he was the child’s father; or
(b) that, at the time of the alleged offence, he believed that the child had

attained the age of sixteen.

SECCTION 3 Construction of references to taking, sending and detaining.
For the purposes of this Part of this Act—

(a) a person shall be regarded as taking a child if he causes or induces
the child to accompany him or any other person or causes the child
to be taken;

(b) a person shall be regarded as sending a child if he causes the child
to be sent

(c) a person shall be regarded as detaining a child if he causes the
child to be detained or induces the child to remain with him or any
other person. And

(d) references to a child’s parents and to a child whose parents were (or

were not)married to each other at the time of his birth shall be
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construed in accordance with section 1 of the Family Law Reform

Act 1987 (which extends their meaning).

SECCTION 4 Penalties and prosecutions.

(1) A person guilty of an offence under this Part of this Act shall be liable—

(a) on summary conviction, to imprisonment for a term not exceeding six
month or to a fine not exceeding the statutory maximum,. . . or to both
such imprisonment and fine;

(b) on conviction on indictment, to imprisonment for a term not
exceeding seven years

(2) No prosecution for an offence under section 1 above shall be instituted

except by or with the consent of the Director of Public Prosecutions

SECCTION 4 Restriction on prosecutions for offence of kidnapping.

Except by or with the consent of the Director of Public Prosecutions no
prosecution shall be instituted for an offence of kidnapping if it was committed—

(a) against a child under the age of sixteen; and

(b) by a person connected with the child, within the meaning of section 1 above.

SECCTION 7 Power of arrest.
A constable may arrest without warrant any person whom he reasonably

suspects of committing or having committed an offence under this Part of this Act
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MANUIN R

The French Penal Code

ARTICLE 227-6

The omission by a person whose children reside habitually with him when
moving elsewhere to notify his change of address within one month from the date of
such change to those persons entitled to exercise visiting or residence rights over such
children pursuant to a judgment or a judicially affirmed agreement is punished by six
months' imprisonment and a fine of €7,500.

(Act no. 96-604 of 5 July 1996 Article 27 Official Journal of 6th July 1996)

(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September 2000 in force 1 January 2002)

ARTICLE 227-7

The abduction a minor from the care of persons who exercise parental authority
over him or from persons to whom he was entrusted, or with whom the child habitually
resides, when committed by any ascendant, is punished by one year's imprisonment
and a fine of €15,000.

(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September 2000 in force 1 January 2002)

(Ordinance no. 2005-759 of 4 July 2005 Article 19 | Official Journal of 7 July
2005 in force 1 July 2006)

ARTICLE 227-8
The abduction without fraud or violence of a minor from the care of persons who
exercise parental authority over him or from persons to whom the he was entrusted or
with whom he habitually resides, when committed by a person other than those referred
to in article 227-7, is punished by five years' imprisonment and a fine of €75,000.
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22

September 2000 in force January2002)
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ARTICLE 227-9
The offences set out under articles 227-5 and 227-7 are punished by three
years' imprisonment and a fine of€45,000:
1 if the minor is retained in excess of five days, when the persons who
have the right to claim him do not knowwhere he is;
2 if the minor is unlawfully kept outside the territory of the Republic.
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September 2000 in force 1 January2002)
(Act no. 2002-305 of 4 March 2002 Article 16 Official Journal of 5 March 2002)

ARTICLE 227-5

The unlawful refusal to produce a minor child to the person who has the right to
require the production of the child is punished by one year's imprisonment and a fine of
€15,000.

(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September 2000 in force 1 January2002)

ARTICLE 227-10

Where the person guilty of the offences set out under articles 227-5 and 227-7
has been divested of parental authority, such offences are punished by three years'
imprisonment and a fine of €45,000.

(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September 2000 in force 1 January
2002)
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NMANUIN T

The Singapore Penal Code
Kidnapping
359. Kidnapping is of two kinds: kidnapping from Singapore, and kidnapping
from lawful guardianship.

[Indian PC 1860, s. 359]

Kidnapping from Singapore

360. Whoever conveys any person beyond the limits of Singapore without the
consent of that person, or of some person legally authorised to consent on behalf of that
person, is said to kidnap that person from Singapore.

[/ndian PC 1860, s. 360]

Kidnapping from lawful guardianship

361. Whoever takes or entices any minor under 14 years of age if a male, or
under 16 years of age if a female, or any person of unsound mind, out of the keeping of
the lawful guardian of such minor or person of unsound mind, without the consent of
such guardian, is said to kidnap such minor or person from lawful guardianship.

Explanation—The words “lawful guardian” in this section include any person
lawfully entrusted with the care or custody of such minor or other person.

Exception.—This section does not extend to the act of any person who in good
faith believes himself to be the father of an illegitimate child or who in good faith believes
himself to be entitled to the lawful custody of such child, unless such act is committed
for an immoral or unlawful purpose.

[/ndian PC 1860, s. 361]
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Abduction
362. Whoever by force compels, or by any deceitful means induces any person
to go from any place, is said to abduct that person.

[/ndian PC 1860, s. 362]
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