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# # 5686040234 : MAJOR LAWS

KEYWORDS: PPP CONTRACT / PUBLIC LAND DEVELOPMENT PROJECTS / STANDARD REQUIREMENTS

/ RISK ALLOCATION
UNCHANA TANA-O-LAN: PRIVATE INVESTMENTS IN STATE UNDERTAKINGS ACT B.E.2556:
STUDY ON REQUIREMENTS OF PPPS STANDARD CONTRACTS IN RELATION TO PUBLIC LAND
DEVELOPMENT PROJECTS. ADVISOR: ASST. PROF. CHAYANTI GREIGARN, 197 pp.

The drafting of the PPPs Contract in relation to Public Land Development Projects must
contain the standard contract provision and details as prescribed by Private Investment in State
Undertaking Act B.E.2556 and Notification of State Enterprise Policy Office Re: Requirements of PPPs
Standard Contracts. Nevertheless, the contract drafting treat cause of unclear provision. The
researcher has studied and conducted a comparison law and the drafting PPPs Contract guidelines

of Australia and UK. This thesis intends to proposed requirement is as follows:

1. Contract term provision should required the Conditions Precedent to Financial close
and required the target date for satisfaction of the conditions Precedent. Furthermore, the provision
should also required the renewal process of the Contract, which it made before this Act
enforceable. The party should comply with the renewal provision in such contract and the
Authority should appoint a selection committee under Section 35, to negotiate and consider the
Contractor proposal. And the next stage, the renew of the Contract shall be in accordance with

this Act.

2. Supervening events provision should required the definition and the consequences of
Force Majeure, Relief Event and Compensation Event. And such events which is appropriate for the
Authority amending the payment mechanism, extending the term of the Contract or even giving

the compensation to the Contractor for Authority Default.

3. Insurance provision should required the Contractor to take out and maintain certain
insurance as a means of managing particular risks. The Insurance Proceeds should recover The
Senior Lender for an amount equal to the outstanding Debt and how Insurance Proceeding is better

value for money for the Contractor.

4. Early Termination provision should required and limited scope of voluntary termination
by the Authority which the Contractor should receive a termination payment. And the Contractor
can be terminated in the response to the material changing of fundamental circumstances if

adaptation of the contract is not possible or cannot reasonably be imposed on both party

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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! Infrastructure Australia Australian Government, "National Ppp Guidelines: National Commercial Principles -
Economic Infrastructure (Ncps for Economic Infrastructure),”" [Online] Accessed: 5 March 2015]. Available from:
https://infrastructure.gov.au/infrastructure/ngpd/files/Volume-7-Commercial-Principles-for-Economic-Infrastructure-
Feb-2011-FA.pdf

2 Section 1.5 (a) Enforceability of the contract

(@) If legislation exists or is enacted to support the project agreement or to otherwise condition the
exercise of the executive power to contract, there must be compliance with the requirements of that legislation. If
the project agreement does not observe these requirements then it may be void.

% Section 3 Contract term “Principle - The term of the contract will depend on the best value for money

solution for government. It will be subject to earlier termination or extension in certain circumstances”
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% Section 2 Conditions Precedent to Financial Close “Principle - The project agreement (other than
specified limited parts of the project agreement including the Conditions Precedent) does not commence until
each of the Conditions Precedent has been satisfied or waived.

% Section 2.1 On Financial Close:

(a) obligations of each party to the project agreement become binding (other than the limited obligations
that become binding on execution of the project agreement); and

(b) the interest rate setting protocol is implemented and the Base Case Financial Model is reset to reflect
the rate set and any government contribution is fixed.

¢ Section 2.2.1 Obligations
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The private party must ensure that each of the Conditions Precedent that it is responsible for satisfying is
met by the target date for satisfaction of the Conditions Precedent.4 Depending on the project, government may
require the private party to satisfy the Conditions Precedent at its cost.

7 Section 2.2.2 Content

The following Conditions Precedent, as a minimum, will usually be required to be satisfied by the private
party (the Conditions Precedent selected to apply will depend on the nature of the project, structure of the
consortium and any other specific government requirements):

(a) delivery of executed copies (excluding execution by government) of all Project Contracts and major
sub-contracts in a form and substance satisfactory to government and satisfaction of all Conditions Precedent to
such documents;

(b) delivery of certified copies of all finance documents duly executed, and evidence that all Conditions
Precedent to funding have been satisfied (or waived) in accordance with the finance documents; (c) evidence that
all duty payable in connection with entry into the Project Documents has been paid;

(d) evidence of any authorisation (in form and substance acceptable to government) required by the
private party, financiers and major sub-contractors to enter into the Project Contracts, major sub-contracts and
financing agreements (as applicable);

(e) effecting of required insurance policies and providing certified copies of those executed policies;

(f) provision of any required corporate or consortium details; and

(g) provision of a printed and electronic copy of the certified Base Case Financial Model together with

an audit report acceptable to government.
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8 Section 2.3 Conditions Precedent bond 2.3.1 Requirement

The private party may be required to provide a Conditions Precedent bond to a specified value by the date
of execution of the project agreement. Whether or not a Conditions Precedent bond is required, and the value of
the bond, will depend on various factors such as:

(a) whether a process bond was lodged during the bid phase;

(b) other incentives to reach Financial Close, such as the structure of the contract term or payment
mechanism;

(c) the risk and consequences of the private party failing to meet the Conditions Precedent;

(d) the risk and consequences of failure to reach Financial Close;

(e) the value of the individual project;

(f) the market environment; and

(g) timing issues (e.g. whether there is likely to be a significant interval between execution of the project
agreement and Financial Close).

? Section 2.3.2 Demand

Government may make a demand under the Conditions Precedent bond if any of the relevant Conditions
Precedent to be satisfied by the private party are not satisfied or waived by the target date for satisfaction of the
relevant Condition Precedent (unless government causes the Condition Precedent not to be fulfilled).

10 Section 2.4 Termination

If each of the Conditions Precedent is not satisfied or waived by the target date for satisfaction of the
Conditions Precedent, government may terminate each of the Project Contracts. In that event:
(a) neither party will be entitled to claim against the other in respect of these Project Contracts except

those parts expressly said to take effect despite the nonsatisfaction or waiver of the Conditions Precedent;
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(b) all future rights and obligations of the parties under the Project Contracts and otherwise in connection
with the project are terminated; and
(c) government may call upon any Conditions Precedent bond. Government will have the right to extend
any target date for the satisfaction of Conditions Precedent.
Government will have the right to extend any target date for the satisfaction of Conditions Precedent
' |nfrastructure Australia, "Review of Major Infrastructure Delivery," [Online] Accessed: 5 April 2015]. Available
from: http://infrastructureaustralia.gov.au/policy-
publications/publications/files/Review_of Major_Infrastructure Delivery PWC.pdf. p 53.
12 Section 20. Force Majeure “Principle Force Majeure Events are a limited category of events of
exceptional severity which are outside the control of either party and which prevent or delay the private party

from performing an obligation under the project agreement.
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If a Force Majeure Event occurs, the private party's obligations will be suspended to the extent and
only for the duration such obligations are affected by the Force Majeure Event and otherwise in accordance with
the principles set out in this Chapter. The private party will not be entitled to financial relief and government will
not be entitled to compensation in respect of a Force Majeure Event”

13 Section 20.1
(a) Force Majeure Events are a limited category of events of exceptional severity which are outside the control
of either party, namely (subject to any necessary project specific variations):

(i) lightning, cyclones, earthquakes, natural disasters, landslides, tsunamis and mudslides;

(ii) civil riots, rebellions, revolutions, terrorism, insurrections and military and usurped power, act of
sabotage, act of public enemy and war (declared or undeclared);

(iii) ionising radiation, contamination by radioactivity, nuclear, chemical or biological contamination unless
caused by the private party or subcontractors (excluding the risk of pollution and contamination allocated to the
private party in accordance with Chapter 4 Environmental issues and Site Conditions)); and

(iv) fire, flood or explosion caused by events referred to in paragraphs 20.1 (a) (i) or 20.1(a) (i) above.

(b) In the case of paragraph 20.1(a) above, jurisdictions have the flexibility of adopting or not adopting some
or all of the Force Majeure Events listed or adopting further Force Majeure Events. However, Force Majeure Events
should strictly be limited to those events that are catastrophic in nature.71 Additional events to those listed should

only be adopted where this is warranted by the unique features of the project.
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14 Section 20.2.2 Suspension of obligations; paragraph 1 “Subject to 20.2.1, to the extent that:
(a) a Force Majeure Event prevents the private party from performing all or a material part of its obligations
under the project agreement;
(b) the impact of the Force Majeure Event could not reasonably have been prevented, mitigated or
recovered by the private party acting in accordance with Good Industry Practice;
(c) the private party is using its best endeavours to perform its obligations under the project agreement;
and
(d) the private party (including agents, employees or sub-contractors) did not cause (either directly or
indirectly) the Force Majeure Event,”
15 Section 20.2.2 Suspension of obligations; paragraph 2
“the private party's obligations under the project agreement which are affected by the Force Majeure
Event will be suspended but only to the extent and for so long as those obligations are affected by the Force
Majeure Event”
16 Section 20.2.2 paragraph 3 “No default notice may be given by government to the private party in respect

of a breach of any obligations which are suspended during the period of suspension.”
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7 Section 20.2.6 No financial relief
“Government will not be obliged to provide any financial relief to the private party during the period of
suspension (e.g. to meet the private party's fixed operating costs) or extend the Contract Term to take account of
the period of suspension.”

18 Section 20.2.3 Alternative arrangements

“During the period for which the private party has been granted relief, government may make alternative
arrangements for the performance of obligations suspended by a Force Majeure Event.”

1% Section 21. Reinstatement and repair “Principle - Subject to the loss or damage occurring as a result of
an Uninsurable Force Majeure Event, the private party is responsible, at its cost, for repairing and reinstating any
loss or damage to the site, works or the facility.

Section 21.2 Uninsurable Force Majeure Events
“If the loss or damage occurs as a result of an Uninsurable Force Majeure Event, the private party's
obligation to carry out repair and reinstatement is suspended until the parties have agreed an outcome in
accordance with Key Risk Event regime, the matter is resolved in accordance with the dispute resolution procedure
in section 30 or the matter is resolved by a decision of a court which is final and binding on the parties, or the
project agreement is terminated as described in section 20.3 (Termination for Uninsurable Force Majeure Event).”

2 Section 20.2.1 Notification

(a) The private party must notify government within a specified time of the occurrence and effect of
the Force Majeure Event and provide full details of the Force Majeure Event.
(b) The private party must continue to update government at specified intervals for the duration of the

Force Majeure Event.
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2 Section 20.2.5 Cessation of Force Majeure Event
“The private party must immediately notify government once it ceases to be prevented or delayed
from performing its obligations as a result of the Force Majeure Event and must recommence performance of its
suspended obligations as soon as it becomes able to do so.”
22 Section 20.2.4 Mitigation
“During the period of the suspension, the private party must use all reasonable endeavours to prevent
or mitigate the effects of the Force Majeure Event and must take all reasonable steps in accordance with Good
Industry Practice to overcome or minimise the consequences of the Force Majeure Event. This may include for
example incurring reasonable expenditure, rescheduling resources and implementing appropriate temporary
measures.”
2 Principle Possible Key Risk Events are particular events which are outside the control of the private party
and which may have a material adverse effect on the ability of the private party to repay the debt financiers
amounts due under the financing agreements or to pay the equity investors their projected return. Where there is

such a material adverse effect the parties must negotiate in good faith to agree on a method of redress.
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2 Section 15.2.1 Acts of private party Government will not provide Relief where the Possible Key Risk Event
is caused by or is otherwise within the control of the private party or any sub-contractor or related party.

% Section 15.1 (b) Possible Key Risk Events may occur in either the construction period or the operating term
however, the majority of Possible Key Risk Events are typically events occurring during the operating term given the
greater potential to cause a material adverse effect described in paragraph (a) above. The specific Possible Key Risk
Events will be determined on a project specific basis but may include:

(i) the occurrence of a Project Specific Change in Law (discussed in section 19.3 in Chapter 19 (Compliance
with Law);

(i) as a result of a native title application or claim the private party is directed, ordered or required to
cease to perform the operating activities (or to change the way it does so) (other than by way of a Final Court
Decision which may be a Termination Event);

(iii) as a result of a challenge to a planning approval obtained by Government the private party is ordered
by a court to cease carrying out the operating activities (or to change the way it does so) (other than by way of a
Final Court Decision which may be a Termination Event) and provided the challenge was not the result of a breach
of the planning approval or project agreement;

(iv) the occurrence of an Uninsurable Force Majeure Event that affects the project works or facility;

(V) in the case of a tollroad project, in some jurisdictions, the offence of failing or refusing to pay tolls or
charges is not enforced by government consistent with government's approach on an equivalent enforcement
regime at contractual close;

(vi) in some jurisdictions, an identical directly competing facility is opened during the Contract Term; and

(vii) in the case of a tollroad project, in some jurisdictions a principal traffic connection is closed other
than for specified events such as emergency, material threat to health or safety of the public, upgrade and

maintenance or a special event.



52

(%

(3)  msfiAfiTnmSuiesnanmiienuresgiudsuLUanseulR Nilka

g '
[ =

Wigdareensusssendnnsufifnudyar endunsaimalddaddigadasdumeluns

(4) milﬁm%ummma Uninsurable Force Majeure Event
(5)  nsaliusnisnilanuaeduniseultnense (UN1NURs1ue) WWuduy

3.1.2.2.2 mMsaliumsnsaimnasiunsuianudeyyn

9

a

wiaz IunM s iRnudyan suasibisdygdeensuldanduiujuaRndynn
uardavslasunistiomde azdesandunismudeiiansan 3 Uefe
1. n1suannan (Notification)  wilotAntnnagiiun1suuaniudayyn

oy reensuiviivennaimiesusivasideanasuiiuluddduayiiiesgnielussesiaain

A f
U Y
n A
Y

MU s?iqﬁwﬁjé’ﬁgfms'hEJLaﬂsuulm'uaﬂﬂdnmﬂmzwmmﬁaﬂﬁn fouadroenvuludanslunig
Bendedlagnnmsdoseussmlumaiiistusandn

2. msfufusauaziansuiegegasaialiussginguszasd Tngly
e R N R T I e W Al AN 2 P T3l @J’é@apﬁy’qaaqc’J18%@’1’aaﬁauﬁummaéwqa‘%m Wi
FBudludersmansznufijuussveamsisnanuarligdadheenvunduinianuaiansaluns
rsemilitud viensuduaspiliungamusaly?
3. 35n1sliAutemae (Methods of redress) ivunlidn Tun1siasan

o ¥
(Y =98

a9 Adansaeaeassesdinubaguuazdeiiarsanisnsiienugismde melsawelull

% Section 15.2.2 Notification

(a) The private party must notify government within a specified time from when the occurrence of a
Possible Key Risk Event has started to have a material adverse effect and provide full details of the effect of the
Possible Key Risk Event.

(b) If the private party does not notify government of the occurrence of the Possible Key Risk Event within
the specified time, the private party will be barred from making any claim for Relief in respect of that Possible Key
Risk Event.

(c) The parties must negotiate in good faith to agree on the occurrence of the Possible Key Risk Event
and whether or not it will have a material adverse effect.

27 section 15.3 Negotiations and objectives - Following agreement as to the occurrence of a material
adverse effect from a Possible Key Risk Event the parties must negotiate in good faith to agree on a method of
redress that achieves the objective of enabling the private party ...

%8 Section 15.4 Methods of redress - The parties must take a flexible approach to negotiations and must
consider the following methods:

(a) varying the Project Contracts;

(b) varying the contract term;

(c) varying the financial or other contributions of the parties;
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(d) requesting the debt financiers restructure the financing arrangements; and
(e) varying the revenue calculation schedule (including for example, toll, fees and charges).

% Section 15.5 Contribution is last resort - The method of redress involving a variation to the financial
contribution of government will be considered as a measure of last resort and will only apply to the extent the
other methods of redress cannot reasonably be used.

%0 Section 15.6 No over compensation - Government will not be obliged to make available or be bound by
any method of redress to the extent:

(a) that such method achieves an outcome in excess of that which is necessary to achieve the
objectives;

(b) the applicable Possible Key Risk Event is caused or contributed to by a breach of the Project
Contracts by the private party; or

(c) any other reasonable payment, compensation or other redress has been made by the government

in connection with the Possible Key Risk Event.
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*! Section 16. Compensation Events “Principle - Compensation Events are events which are outside of the
control of the private party and in respect of which government provides Compensation for additional costs incurred

by the private party Compensation Events may adversely affect the ability of the private party to perform its
obligations under the project agreement or cause the private party to incur additional costs.”
%2 Section 16.2.3 Recovery of costs and losses

“Provided that the private party has complied with its obligations for claiming Compensation, where
the occurrence of a Compensation Event:

(a) adversely affects the ability of the private party to perform any of its obligations under the project
agreement; and

(b) causes the private party to incur additional costs (including delay costs to the extent that the private
party is or will be prevented from achieving Completion by the Date for Completion),

then the private party will be entitled to claim Compensation in accordance with Chapter 17
(Compensation payable).
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%% Section 17.1 Calculation of Compensation Where the private party is entitled to Compensation for a
Compensation Event, the private party will be entitled to its reasonable incremental costs and expenses incurred
as a direct result of a Compensation Event as reasonably assessed by government.61 Government has the right to
appoint an independent party to audit any information prepared by the private party in this regard.

%% Section 16.2.1 Acts of private party Government will not Compensate the private party to the extent that
the Compensation Event is caused by, contributed to or is otherwise within the control of the private party, any

sub-contractor or related party.
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* Section 16.2.2 Notification
(a) The private party must notify government within a specified time of the occurrence and effect of the
Compensation Event and of the private party's intention to claim. The private party must submit a claim to
government providing full details of the Compensation claimed strictly in accordance with specified procedures.
(b) If the private party does not notify government of the Compensation Event within the specified time,
the private party will be barred from making any claim for Compensation in respect of that Compensation Event.
(c) The private party must continue to update government at specified intervals for the duration of the
Compensation Event and must notify government immediately after its obligations cease to be affected by the
Compensation Event.
% Section 16.2.4 Mitigation “The private party must:

(a) take all proper and reasonable steps to minimise the costs and expenses incurred and the duration
and impact of a Compensation Event and, during the operating phase, continue to use reasonable endeavours to
provide temporary measures during any period of suspension; and

(b) provide evidence that it has used reasonable endeavours (including, where practicable, the use of
competitive quotes) to ensure that its sub-contractors minimize increases in costs and maximise any reduction in

costs.”
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*" Section 22 “Principle The private party must obtain and maintain such insurances as required by law and
insurances of a kind on no less favourable terms than the minimum insurance requirements specified in the project
agreement.”

*8 Section 22.1.1 Paragraph 2 “Insurance requirements will reflect the degree of risk transfer, the ability of
the private party to pay premiums (relative to the size of the risk), value for money considerations and the specifics
of the particular project in question. Examples of required insurances during both the construction and operating
periods include workers compensation insurance, property/material damage insurance, public/products liability
insurance, motor vehicle insurance and professional indemnity insurance

* Section 22.1.1 Paragraph 4 “The project agreement will specify the periods that the private party must

maintain the insurances. The project agreement will require periodic reviews of insurances in the operating periods.”
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90 Section 22.1.6 Term of Insurance All required insurance policies must, at a minimum, include:
(a) a breach of condition or warranty / severability / non-vitiation provision acceptable to government;
(b) a provision requiring at least 30 days notice to be given to government prior to cancellation or
amendment; and
(c) where government is an insured under the policy:
(i) a provision requiring the policy to operate as if each was a separate policy of insurance covering
each insured party;
(i) a stipulation that failure by any insured to observe and fulfil the terms of the policy or to comply
with the duty of disclosure will not prejudice the insurance of any other insured;
(iii) a waiver of subrogation of all rights against any of the insured parties;
(iv) notice of a claim by any insured will be accepted by the insurer as notice by all insured.
(d) a provision requiring the approval of the government in writing to any exclusion, endorsement or
alteration
1 Section 22.1.1 Paragraph 1 “The private party must, at its own cost, effect and maintain such insurances
throughout the construction and operating periods required by law and insurances of a kind on no less favourable
terms than the minimum insurance requirements specified in the project agreement. The private party must also

ensure that its sub-contractors effect and maintain appropriate insurances.”
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%2 Section 22.1.2 Proof of insurance

(a) By Financial Close, the private party must have provided government with evidence from its insurers
that the construction period insurances are in effect.

(b) Throughout the Contract Term, the private party must provide government with copies of insurance
policies, certificates of currency, renewal certificates and any endorsement slips in relation to all required
insurances. Where government is not required to be an insured under the policy, and the actual policy copies
cannot be provided (due to commercial confidentiality), appropriately worded certificates confirming expressly all
of the insurance terms and conditions, as set out in the project agreement, must be provided from the insurer or
insurance broker.

% Section 22.1.3 Reputable insurer

The insurances are to be effected and maintained at all times with reputable insurers approved by
government and on conditions required by government. When determining whether to accept the insurances
proposed by the private party and what conditions it may seek to impose, government may have regard to the
rating (if any) of the proposed insurer, the contracting entity of the proposed insurer and their relationship to the
ultimate underwriter, the proposed insurer's exposure to other projects of a similar nature in the relevant jurisdiction

and such other matters as government considers relevant in the circumstances.
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% Section 22.1.4 Amendments The approved insurances are not to be materially changed (including,
without limitation, the scope of cover, limits/sub-limits to liability and deductible levels) without government's
prior consent, which is not to be unreasonably withheld.

In determining whether and on what basis to provide its consent, government will consider the proposed
changes in light of market conditions at the time, the impact of the changes on the project risk profile and value
for money considerations generally.

The private party must indemnify government for its reasonable legal and other costs (if any) associated
with determining whether or not to consent to any requested change.

% Section 22.3 Notices of potential claims The private party must:

(a) notify government of any occurrence that may give rise to a claim under an insurance policy;

(b) keep government informed of subsequent developments concerning the claim;

(c) subject to paragraph

(d), diligently pursue any claim which it has under any insurance policy; and(d) not compromise, settle or
prosecute a claim under any insurance policy without the prior written consent of government, which must not be
unreasonably withheld or delayed.

% Section 22.1.5 Government may effect insurance policies If the private party fails to effect or maintain

the required insurances, government may effect and maintain the relevant insurance and pay the premiums for
that insurance. Any amount paid by government will be a debt due and payable from the private party to

government.
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" Ibid. Section 22.1.4 Amendments

 Section 22.1.3 Reputable insurer The insurances are to be effected and maintained at all times with
reputable insurers approved by government and on conditions required by government. When determining whether
to accept the insurances proposed by the private party and what conditions it may seek to impose, government
may have regard to the rating (if any) of the proposed insurer, the contracting entity of the proposed insurer and
their relationship to the ultimate underwriter, the proposed insurer's exposure to other projects of a similar nature
in the relevant jurisdiction and such other matters as government considers relevant in the circumstances.

% Section 22.1.8 Settlement of claims - Any insurance proceeds received in respect of repairing or reinstating
damage to the site, works or facility must be dealt with in accordance with section 21.1 of Chapter 21

(Reinstatement and repair).
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50 Section 21 Principle - Subject to the loss or damage occurring as a result of an Uninsurable Force Majeure
Event, the private party is responsible, at its cost, for repairing and reinstating any loss or damage to the site, works

or the facility.

*! Section 21.1.1 (c) promptly provide government with written notice of any such loss or damage and any
required replacement, reinstatement or repair; and
%2 Section 21.1.2 Insurance proceeds
(a) Subject to paragraph (c), any insurance proceeds received in respect of such damage must be paid
into a separate account and must be applied towards the cost of reinstatement or repair.
(b) The account must be in the name of the private party with a financial institution approved by
government.
(0) In some circumstances, government may consider the possibility of allowing some or all of the
insurance proceeds to be applied towards the repayment of the project debt where the insurance proceeds
%3 Section 21.1.3 Damage to third party property
(a) Where any loss or damage to property of third parties occurs as a result of:
(i) any failure by the private party to comply with its obligations under the project agreement, the

private party must repair such loss or damage at its cost; and
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(i) the project activities, the private party must repair such loss or damage or pay reasonable
compensation to the affected person.

(b) If the private party fails to carry out any repair work or pay reasonable compensation in accordance
with paragraph (a), government may do so and the amount of the repairs or compensation will be a debt due and
payable from the private party to government.

5% Section 24 Termination ; Principle Government may terminate the project agreement if the private
party fails to remedy an Event of Default, on the occurrence of certain native title applications or claims or on
the occurrence of a Force Majeure Event.

The private party can terminate the project agreement in certain circumstances, subject to the
government's right to suspend the termination rights of the private party.

%5 Section 24.1.1 Private party default

(a) If the private party does not:

(i) remedy an Event of Default of the private party, which is capable of cure, within the cure period;

(i) diligently pursue a cure of the Event of Default; or

(iii) comply with an approved prevention plan (in accordance with section 23.2.3(a),

government may give a specified period of notice to the private party of sovernment's intention to
terminate the project agreement. The private party may remedy the Event of Default or comply with its obligations
within the notice period.

(b) If the notice period expires, and the Event of Default is not remedied or the private party has otherwise
failed to comply with its obligations in respect of the Event of Default, government may terminate the project
agreement by notice to the private party. The right of termination is subject to the financier's rights under the

financing agreements.
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% Section 24.1.2 Native title If the private party is prevented from carrying out the project activities for a
specified period as a result of a government direction, legal requirement or court or tribunal order in relation to a
native title application or claim, government may terminate the project agreement by notice and will be liable to
pay the private party the Termination Payment in accordance with section 25.2 of Chapter 25 (Termination
Payments).

5" Section 20.3.1

(a) As soon as practicable following the Force Majeure Event (other than an Uninsurable Force Majeure
Event), government and the private party must consult with each other and use reasonable endeavours to agree
appropriate terms to mitigate the effects of the Force Majeure Event and facilitate continued performance of the
project agreement (including reinstatement of the works or facility where appropriate).

(b) If:

(i) the private party and government are unable to agree appropriate terms to mitigate the effect of
the Force Majeure Event and facilitate the continued performance of the project agreement within a specified
period; and

(i) the Force Majeure Event is continuing or its consequences remain such that the affected party has
been or is unable to comply with all or a material part of its obligations under the project agreement for more
than a specified period, then government may terminate the project agreement.

(c) Upon termination of the project agreement, government will pay the private party a Termination

Payment in accordance with the principles set out in Chapter 25 (Termination Payments).
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%8 Section 24.1.3 After the occurrence of an Uninsurable Force Majeure Event, or in the circumstances set
out in section 20.3.1 of Chapter 20 (Force Majeure), government may terminate the project agreement by notice in
accordance with section 20.3 of Chapter 20 (Force Majeure) and will be liable to pay the private party a Termination
Payment in accordance with section 25.2 of Chapter 25 (Termination Payments).

9 Section 20.3.2 At any time after the occurrence of a Force Majeure Event that is an Uninsurable Force
Majeure Event, government may in its absolute discretion terminate the project agreement by notice and
government will be liable to pay the private party a Termination Payment in accordance with the principles set out
in Chapter 25 (Termination Payments).

¢ Section 24.1.4 Voluntary Termination In addition to the circumstances described above, government may
at any time, in its sole discretion and without giving any reasons, terminate the project agreement by giving a
specified period of notice to the private party ("Voluntary Termination") and will be liable to pay the private party
a Termination Payment in accordance with section 25.2 of Chapter 25 (Termination Payments).

¢ Section 24.2 Termination by private party The following events may be Termination Events which allow

the private party to exercise the rights set out in this section:
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(a) any of the following events occurs which makes it impossible for the private party to undertake all, or
substantially all, of the project for a continuous period set out in the project agreement (e.g. 2 months):

(i) a court makes a decision which is final and binding on the parties, or the relevant State or Territory
government enacts legislation;

(i) there is a resumption of all or a material part of the project site; or

(iii) government fails to provide to the private party access rights to the project site;

(b) government fails to make a contribution towards the cost of the project of the kind described in
section 14.2 (Government contributions) which is required under the Project Contracts; or

(c) the relevant approvals, which government is responsible to obtain, for operation of the facility are not
in place or are subject to conditions which make it impossible for the private party to undertake all, or substantially
all, of the project

If a Termination Event occurs, the private party may give government a specified period of notice of its
intention to terminate the project agreement. Government may then give the private party notice within a specified
period to suspend the private party's right to terminate.

The suspension period will expire when the Termination Event has been remedied (in which case the
project agreement will continue in force) or at such other times prescribed in the project agreement. If the
suspension period expires other than as a result of remediation of the Termination Event, the private party may
terminate the project agreement by notice in writing to government. The private party must, to the extent that it
is lawful and practical to do so, continue to perform its obligations under the Project Contracts during the
suspension period.

During the suspension period, government may be:

(d) required to pay compensation to the private party; and

(e) restricted in issuing a notice of an Event of Default in relation to the private party.

If government does not give a suspension notice and the Termination Event has not been remedied

within a specified period, the private party may terminate the project agreement by notice to government.



67

ansidndyyrtansnavdugnasiiomalunsdndyailasuniswilugeisn mnldinisuily

Benelumninan gdyaydheenvuiavsidndyylasvennarndunideludgdyaiiesy
wazluieszugaIn1sseiuansiandya9inss adyaensudiasu iRy

L}

a

ey gdyardesginduiiszdneavareliungdyardieenvy waglifansozudanis
QY

wasRdnaiheenvy Nl mngdyywesgiilivennanludgdyaensuluns

&

a

sriuanBIandyanans waghifinsuiludoelumglunadndygfang1n gayaiieienty

[

fiavsidndyalasvannarnunilsdeludndyade sy

Y

o

3.1.4.3  HangnaInIstanadn’’

L7 AEY]

'
Y | v a o 5 | a vaa o

1. lunsalnadyywheSadndyyinszadyardheensul fURRad YL fdaan

U L] 7

(% q

ansAndemelagainddyayienvu lneadyyweenyuliiidnsisenmyaeainiy

[ Ad7}

H85g

2. lunsdlnsidndyyrlageadymidieienyu vIensiandyyinsizive Native

[

Title vi3amagnidensenisidndyyilaednele gdyaydieszindudesiieavaweiiievald

ALdgenAnTuIINMsUBNEndya rknadyy Welenyu

v o
9 = PPN

3. UssaAvShasutNnudygylasinis samdsdygrdusiineidosiunisaiu

L]

lassmsivsinaduanas sniudennadlagilannadlviinasgudindyyidugn

[
‘S =

doyaurarliiiinansenudednsuaznilanvesgdnausazdeniniu

Y
®
=
=b
Ne -
ey =
)
V)
=
o)
>

3.2 MITNAYYINNTIAINUANIATFIUA U YITINAINUVDIUTTNATING Y

Tudiausuanau a.a. 2012 Ussimadingulasanusenidldtamiinuauinsgiuvesdya

>

$IUAINUNTBNLTYNIT “Standardisation of PF2 Contracts”® #ioanm1uA1 18993 A New

%2 Section 24.3 Consequences
(a) Upon termination by government for an Event of Default:
(i) government will be entitled to recover damages from the private party; and
(i) the private party will not be entitled to any compensation.
(b) Upon termination by the private party or termination by government for native title, a Force Majeure
Event or Voluntary Termination, government may be required to pay a Termination Payment to the private party
in accordance with the principles set out in section 25 (Termination Payments).
(c) The rights and obligations of the parties to the project agreement (or other agreements that may be
relevant to include here, such as any lease between the private party and government) will cease except for:
(i) any accrued rights and obligations; and
(i) any rights or obligations which are expressed to continue after termination.
63 Legislation.gov.uk, "Standardisation of Pf2 Contracts," [Online] Accessed: 10 April 2015] Available from:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/207383/infrastructure_standardisa
tion_of contracts 051212.PDF
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6 | egislation.gov.uk, "A New Approach to Public Private Partnerships Pf2 " [Online] Accessed: 8 December
2015]. Available from:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/205112/pf2_infrastructure_new_a
pproach _to public_private parnerships 051212.pdf

¢ Section 3.1 The Contract must specify its duration. It must specify a Service Commencement Date to
distinguish the time (if any) from the signing of the Contract, and before the Service Period, from the Service Period
itself. The choice of duration should be considered in the light of the issues set out in Section 3.2 (Factors to
Consider). PF2 contracts however should not be entered into for periods of less than ten years.

% Section 3.2.1 The Authority will wish to specify a duration which is expected to result in the best value for
money solution for the Project. Factors to be taken into account when deciding on the duration of the Contract
will include:

[ the Service requirements of the Authority (see Section 7 (Services and Service Commencement)) and
the Authority’s ability to forecast quality and quantity outputs in the longer term;

U the expected life of the assets underpinning the Service and any possible residual value (see Sections
3.2.2, below, and 25 (Treatment of Assets on Termination and Expiry)) and the need for and timing of major
refurbishment or asset refreshment programmes during the Contract (see Section 9 (Hard FM Maintenance Services));

[ the importance of maintaining performance incentives over time;

[ the ability of the Contractor accurately to forecast its base cost; and

[ the possibility of an option to extend the term of the Contract by entering into a further contract
period with the initial Contractor (this can equally be structured as a no cost early termination option - see Sections
25.2.5 and 25.6 (Valuation of Terminal Payments on Expiry where Residual Value Risk has been transferred)) even

if there is no alternative use.
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67 Section 3 note 2 “It is often possible for contract signature and financial close to be simultaneous. If there
are project specific reasons for conditions precedent being required (i.e. a condition such as planning must be
satisfied), then the concept of conditions precedent and “Effective Date” will be needed (and the effect of pricing
of interest rate fluctuations, between the date of contract signature and financial close, will need to be addressed).
If conditions precedent do exist, the obligation to use reasonable endeavours to satisfy these (to the extent
this is needed) should take effect prior to the conditions precedent being met. Other obligations (such as those of
confidentiality) may also come into effect prior to the satisfaction of any condition precedent.”

6 Section 27.3.1 The Authority should review the Contractor’s sub-contractual arrangements prior to
Financial Close to ensure that the Contractor is providing a solution to the Authority that is reasonably likely to
meet the performance requirements set out in the Contract and that the price set out in the financial model is
that set out in the relevant Sub-Contract. As discussed above, the Contractor should be permitted to manage his
delivery of the Service but best practice is for the Authority not to sign the Contract until the Sub-Contracts are
agreed and ready for execution. In particular, the Authority should review the terms of the Sub-Contracts for the

following:
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[] Term of Contract - if the term of the relevant Sub-Contract does not reflect the period that the Service
is required to be provided for under the Contract, the Authority should consider the level of protection it has in
the Contract relating to controlling the identity of any Sub Contractors

¢ Section 15.1.2 Supervening events for which some relief is appropriate should be divided into three
categories:

[ Compensation Events — i.e. events which are clearly at the Authority’s risk and in respect of which the
Contractor should be compensated (see Section 15.2 (Compensation Events));

[] Relief Events - i.e. events which are best managed by the Contractor (although not necessarily in its
control) and for which the Contractor bears the financial risk, but in respect of which no rights of termination should
arise (see Section 15.3 (Relief Events)); and

[ Force Majeure Events — a limited set of events which arise through no fault of either party, which are
best managed by the Contractor (although not in its control) and in respect of which rights of termination can arise

(see Section 15.4 (Force Majeure Events)).
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70 Section 15.4.1.1 The purpose of force majeure provisions is to give the Affected Party relief from liability
and, if the event continues for a certain period, to give the parties an opportunity to terminate the Contract. The
definition of Force Majeure Events (see Section 15.4.1.2) (Scope of Force Majeure) should only include events which,
unlike Relief Events, are likely to have a catastrophic effect on either party’s (although usually the Contractor’s)
ability to fulfil its obligations under the Contract. In practice, such events are highly unlikely to occur. As neither
party is likely to be in a better position than the other to manage either the occurrence or the effects of force
majeure, and the events may continue for a long period of time, such events are given a different treatment from
Relief Events and the financial consequences shared.

™ Section 15.4.1.2 The following is the required definition of Force Majeure Events:

“Force Majeure Event” means the occurrence after the date of Contract of:
(@) war, civil war, armed conflict or terrorism; or
(b) nuclear, chemical or biological contamination unless the source or the cause of the contamination
is the result of the actions of or breach by the Contractor or its subcontractors; or
(c) pressure waves caused by devices travelling at supersonic speeds, which directly causes either party

(the “Affected Party”) to be unable to comply with all or a material part of its obligations under this Contract.
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72 Section 15.4.1.3 Relief for Force Majeure Events applies only to the extent that the Contractor or the
Authority is unable to comply with all or a material part of its obligations under the Contract and the parties cannot
agree within a limited period (say 6 months) how to resume the Project.

% Section 15.4.1.4 The Authority should not be obliged to pay the Contractor any amount simply to service
the Contractors’ debt obligations in whole or in part, but the parties should recognise that the Contractor may wish
to include certain tolerances into its Contract to allow for this. If termination occurs, the Authority will in any event
compensate the Contractor for outstanding Senior Debt. If termination does not occur, then the parties will be
discussing continuation of the Contract against a back drop of such a compensation payment.

" Section 15.4.2.1 On the occurrence of a Force Majeure Event, the parties should consult to attempt to
find a way to continue the Project, such as agreeing how it can be reinstated if destroyed (although neither party

will be obliged to do this). The solution will depend on the nature of the event and its effects, but may involve
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altering the service requirement, amending the payment mechanism or even extending the term of the Contract.
The required drafting for dealing with the effects of Force Majeure Events is set out in Section 23.3 (Termination on
Force Majeure).

7> Section 15.4.1.4 The Authority......If termination occurs, the Authority will in any event compensate the
Contractor for outstanding Senior Debt. If termination does not occur, then the parties will be discussing
continuation of the Contract against a back drop of such a compensation payment.

6 Section 15.3.1.1 Relief Events are events which prevent performance by the Contractor of its obligations
at any time, in respect of which the Contractor bears the financial risk in terms of increased costs and reduced
revenue but for which it is given relief from termination for failure to provide the full Service. The events listed in
the definition of Relief Events in Section 15.3.2 (Scope of Relief Events) may be outside the Contractor’s control,
but that is not the appropriate measure of whether an event should appear on the list, as many events beyond a
person’s control at the time they occur could in fact have been prevented by proper precautions (e.g. fire). In fact,
the list of events has been arrived at because the risk of the events concerned occurring is better borne by the

Contractor as it is in a better position than the Authority to mitigate and manage the consequences. In some cases
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this will be with insurance, in others with a combination of insurance and proper planning and in others still, by risk
management and planning (i.e. the events can be worked around for the period they exist).

" Section 15.3.1.2 It is clear in most cases that termination should not follow a Relief Event. This is because
any replacement Contractor would be similarly affected and so the Authority’s position would not be improved
by termination. Relief Events do not, however, require the same treatment as Force Majeure Events (see Section
15.4 (Force Majeure Events)) as their consequences are not likely to be as severe and will usually only last for a
finite period.

78 Section 15.3.2.2 The Contract will have similar provisions during both the construction/ development
phase and the Service Period. The above list of events may be extended to include other similar events if the
circumstances warrant.....

7 Section 15.3.1.1 Relief Events are events which prevent performance by the Contractor of its obligations
at any time, in respect of which the Contractor bears the financial risk in terms of increased costs and reduced
revenue but for which it is given relief from termination for failure to provide the full Service.....

8 Section 15.3.2.1 The required drafting for Relief Events is as follows: “Relief Event” means

(a) fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks, apparatus or
pipes, ionising radiation (to the extent it does not constitute a Force Majeure Event), earthquakes, riot and civil
commotion;

(b) failure by any statutory undertaker, utility company, local authority or other like body to carry out
works or provide services;

(c) any accidental loss or damage [to the development or any roads servicing it];

(d) any failure or shortage of power, fuel or transport;

(e) any blockade or embargo which does not constitute a Force Majeure Event, and

(f) any: (i) official or unofficial strike; (ii) lockout; (iii) go-slow; or (iv) other dispute, generally affecting the
industry or a significant sector of it, unless any of the events listed in paragraphs (a) to (f) inclusive arises (directly

or indirectly) as a result of any wilful default or wilful act of the Contractor or any Contractor Related Parties.
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8 Section 15.3.2.1. footnote 25 This list can be extended or tailored for specific sectors provided that the
commercial risk of the occurrence of such events clearly still lies with the Contractor....

82 Section 15.3.3.1 The financial effects of delays caused by Relief Events are borne by the Contractor, so no
compensation should be paid by the Authority on the occurrence of such delays...

83 Section 15.3.1.2 , footnote 60

8 Section 15.3.3.2 There should be no extension to the Contract owing to a Relief Event. The Authority
should not regard an extension of the Contract as a concession without significant cost.

8 Section 15.3.3.3 The parties should consider, on a project specific basis, whether or not the Contractor
should be relieved of any liability for liquidated damages, although availability and performance deductions should
continue to be made where necessary in respect of the period of delay caused by the Relief Event (see Sections 8
(Late Service Commencement) and 19 (Payment Mechanism)). Liquidated damages prior to Service Commencement
(to the extent they exist) are designed to compensate the Authority for specific losses due to late Service delivery
so that if the Contractor fails to commence provision of the Service due to a Relief Event, the Authority will still

suffer this loss.
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8 Section 15.3.3.4 When a Relief Event has occurred and the Authority has been informed, the parties should
consult to discuss relevant issues, such as the likely duration of the Relief Event and the action to be taken to
mitigate its effects.

87 Section 15.3.3.5 The Authority should not normally expect to exercise any step-in rights it has during a
Relief Event (see Sections 18 (Authority Step-in)). If the Contractor is not using reasonable endeavours to rectify
matters and mitigate the consequences, it will not obtain the relief afforded by Relief Events and will be at risk of
termination for default (see Clause 15.3(b) (Consequences of a Relief Event)). This should provide a sufficient spur
for the Contractor to perform (depending, in part, on the approach taken to relief from other obligations under the
Contract).

8 Section 15.2.1.4 The Authority may be faced with a request by the Contractor and its financiers to give

compensation for Authority breaches which occur during the Service Period....
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¥ Section 15.2.1.2 Events which can arise before the Service Commencement Date and which are at the
Authority’s risk (i.e. for which compensation should be paid to the Contractor) are:

0l Authority breach of an obligation (which includes a breach occasioned by third parties for whom the
Authority is responsible, such as teachers or sub-contractors) or any title warranty;

0l Authority changes (see Section 11 (Flexibility and Change)); and

[] Discriminatory or specific changes in law (see Section 16.5 (Discriminatory, Specific and General Changes
in Law)).

% Section 15.2.1.5 If, however, the Authority has significant ongoing obligations and breach of such obligations
would seriously adversely affect the Contractor's ability to perform (e.g. if the Authority failed to carry out
procedures for certifying operating matters) or materially affect the cost of performance, then it may be appropriate
to make compensation if such breach occurs. This can most easily be addressed by extending the scope of the
Compensation Event concept to cover these particular instances. For example, compensation is relevant if the

Authority fails to release surplus land at the required date.
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1 Section 15.2.2.1 A practical consequence of a Compensation Event occurring is that the Planned Service
Commencement Date may have to be postponed, usually by the length of any delay planned handover date and
the caused (and any long-stop date will be similarly put back). This means that the start date of the Contractor’s
revenue stream is also delayed and/or additional costs are incurred. As a result, the Contractor may incur finance
charges and additional costs which could involve the Contractor in significant expense.

%2 Section 15.2.2.2 The Contractor should be compensated for any delay to Service Commencement resulting
directly from a Compensation Event. The original Expiry Date should be retained and the Contractor compensated
for its loss. This does not mean that payment of the Unitary Charge is made for a month in which no Service has
been provided although the monetary value of the compensation may be the same as the Unitary Charge.

% Section 15.2.2.5 Some early projects sought to compensate the Contractor by paying up-front for its
additional Sub-Contractor’s costs, but dealt with financing costs by extending the Expiry Date. This is unlikely to be
financeable and so should not be pursued. If the Contractor is fully compensated for the delay, there is no need
to extend the Expiry Date and a danger exists of unnecessary complication by doing this. Provided compensation
has been paid as set out below, extension of the Expiry Date is not appropriate.

% Section 15.2.2.3 If the Contract contains liquidated damages provisions (see Section 8 (Late Service
Commencement)), then the Contractor’s liability for liquidated damages will also be relieved for the period of
delay caused by the Compensation Event. The Contractor should, of course, also be relieved of any other liability
for the Authority’s losses in respect of the Compensation Event. This should be taken into account in determining
the consequences for the Authority of a Compensation Event.

% Section 15.2.2.6 The Contractor should be obliged to use reasonable endeavours to mitigate its losses and
costs (for example, by rescheduling its works timetable or by redeploying staff). Such mitigation may result in there
being no delay in the Planned Service Commencement Date (although extra costs may result from steps taken to

mitigate).
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% Section 17.1.3 The position is different under PF2, because insurable risks are transferred to the Contractor
which may have limited free financial resources, particularly if it is an SPV. Moreover, the need to ensure continuity
of service means that self-insurance by such a Contractor for the full range of insurable risks is, generally, not
appropriate. The Senior Lenders will usually take the same view and not expect nor wish the Contractor to self-
insure. To achieve an acceptable credit quality for their loans, Senior Lenders will, in fact, frequently require more
extensive insurance cover for the Contractor than that required by the Authority. Nonetheless, the Authority should
not rely on the Senior Lenders to look after the Authority’s own insurance interests, and it is essential for the
Authority to seek professional insurance advice on what insurance requirements should be imposed on the
Contractor at an early stage in the procurement process (before issuing the tender documents) and during
subsequent negotiations.

" Section 17.1.4 The main issues which the Authority will need to consider with its insurance advisers are:

[ whether and the extent to which the Authority should require the Contractor to take out and maintain

certain insurances as a means of managing particular risks (see Clause 17.2 (Insurance) and Section 17.11 (Standard
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Required Insurance Schedule), and how these may change over time (see Section 17.2 (Authority’s Requirements)
and Section 17.5 (Reinstatement and change of requirement after an Insured Event))

[] ensuring that the proceeds of any claim under any required insurance are used correctly by the
Contractor (see Section 17.6 (Application of Insurance Proceeds));

0l Authority control of litigation where the Contractor is the principal party insured (see Section 17.7
(Control of the Defence on Litigation of an Insured Event));

L] whether the Authority should share significant increases and decreases in the market-wide cost of
maintaining the Contractor’s operating period insurances (see Section 17.8 (Insurance Premium Risk Sharing
Schedule));

[] what shoutd happen if a risk for which insurance is to be effected and maintained in accordance with
the required insurance schedule in the Contract becomes uninsurable (see Section 17.9 (Risks that become
Uninsurable));

[ what should happen if any required insurance term becomes unavailable (see Section 17.10 (Terms
and Conditions that become Unavailable)); and

] whether any special case applies whereby it is likely to be better value for money for the Authority
itself to cover some risks by way of indemnity rather than require the Contractor to insure them in the market (see
Section 17.1.6 (Introduction)).

%8 Standardisation of PFI Contracts (SoPC) version 4 — March 2007; Annex 1 STANDARD REQUIRED INSURANCE
SCHEDULE
% Section 17.2 (k) The insurance premiums in respect of the insurances referred to in paragraphs (a) and (b)

shall be the responsibility of the Contractor.
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100 Section 17.11.1 Authorities will need to produce a schedule to their contracts setting out the Authority’s
Required Insurance requirements in a Required Insurance Schedule (“RIS”) (see, for instance Annex 1 to the former
Standardisation of PFI Contracts Version 4 March 2007 at www.hm-treasury.gov.uk).

101 CONTRACTORS’ ‘ALL RISKS’ INSURANCE (CAR) Insured Property The permanent and temporary works,
materials [(including but not limited to equipment supplied by the Authority/Trust)]1, goods, plant and equipment
for incorporation in the works (other than constructional plant, tools, accommodation and equipment belonging to
or the responsibility of the Construction Sub-Contractor or the Construction Sub- Contractor’s sub-contractors) and

all other property used or for use in connection with works associated with the Project.
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192 DELAYIN START UP INSURANCE (DSU) Indemnity In respect of:
1. loss of anticipated Revenue during at least the Minimum Indemnity Period arising from a delay in
completion of the Project as a result of loss or damage covered under the Contractors’ All Risks’ Insurance effected
in accordance with Item 1 of Part 1 of this Schedule, including physical loss or damage which would be

indemnifiable but for the application of any deductible;
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2. the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding
or reducing the loss of Revenue of the Contractor which without such expenditure would have taken place, during
the Minimum Indemnity Period.

103 CONSTRUCTION THIRD PARTY LIABILITY INSURANCE Interest To indemnify the Insured in respect of all
sums that they may become legally liable to pay (including claimant’s costs and expenses) as damages in respect
of accidental:

(a) death, or bodily injury, illness, death, disease contracted by any person;

(b) loss or damage to property;

(c) interference to property or any easement right of air, light, water or way or the enjoyment or use
thereof by obstruction, trespass, nuisance, loss of amenities, or any like cause. happening during the Period of

Insurance and arising out of or in connection with the Project.
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104 pART 2 Policies to be taken out by the Contractor and maintained during the Service Period.

1% PROPERTY DAMAGE INSURANCE

Insured Property The project assets which are the property of the Contractor or for which the Contractor
may be responsible including but not limited to the new facilities.

Coverage “All risks” of physical loss or damage to the Insured Property from any cause not excluded,

including machinery breakdown and computer breakdown in respect of appropriate equipment.
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UszAunusan i n15UseAunedvn@n (Professional indemnity insurance) "n3ausziu

ANUSURATEIUNEIREGNI (Employers liability insurance) WHudu

106 Section 17.2.1 In general terms, the Contractor will be expected to insure in accordance with good industry
practice. However, in addition to the statutory insurances, there will be a number of required insurances which the
Authority will want to know are being taken out and maintained by the Contractor, to ensure that insurance
proceeds are available to cover certain types of claims. Such required insurances should include third-party liability

o

insurance, and Contractors’ ”all risks” insurance and property damage insurance during operation.

197 Section 17.2.3 The Senior Lenders will require the Contractor to take out delay in start-up and business
interruption insurance. The effect of these insurances is to ensure that during any period of reinstatement of physical
damage to the Project, the Contractor will be able to meet its unavoidable running costs and fund debt service
obligations on its Senior Debt. ...... The Authority may be named as an additional insured under these two policies
to the extent that it too has a demonstrable insurable interest...”

108 Section 17.2 (e) Wherever possible, the insurances referred to in paragraphs (a) and (b) shall name the
Authority as a co-insured for its separate interest ;footnote -This will only be possible for policies in which the
Authority has an insurable interest (not, for example, professional indemnity insurance) or where the policy has an
“indemnity to principals” provision (for example, in an employers liability insurance), See also Section 17.8.15
“Project Insurance Change” (b) (ii) ; and . Section 17.2.8 The Authority should protect its position by being a co—
insured for its own interests (where it has an insurable interest) and requiring its interests to be noted as appropriate
on the insurances taken out by the Contractor. This should be acceptable to the Contractor

19 Section 17.11.4 For the reason given in Section 17.2.2 (Authority’s Requirements), professional indemnity
insurance should not be included as a Required Insurance. Additional reasons for excluding this insurance from the
Required Insurances include the following:

[ it will not be possible for the Authority to be named as an additional insured and thus benefit directly
from the insurance policy; and
] when placed on a project specific basis this tends to be very expensive and provide only limited

additional comfort to the insured party.
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110 Section 17.11.2 This should be determined by the Authority in conjunction with its insurance adviser, to
ensure that the provisions in the insurance schedule are tailored to the requirements of each Project, for example,
project specific details might include:

[J insertion of an appropriate limit of indemnity for the third party liability policies;

Ua change to the period of insurance in the event that service commencement is phased, or construction
extends beyond service availability date, e.g. a multi-site facility;

[ addition or deletion of project specific extensions and relevant footnotes;

[ inclusion of additional insurance cover where appropriate;

D insertion of a figure for each maximum deductible; and

[ change to the jurisdiction and/or territorial limits under the third party liability policy.

! Section 17.11.5 Maximum deductibles should primarily be set at a level which reflects the maximum
level of exposure which an Authority is reasonably able to bear for any of its own losses and which the Contractor
could bear for its own losses. The main determinant should not be the lowest deductible limit available in the
prevailing market. For many projects it is anticipated that the maximum deductible could be higher than that which
is available in the prevailing market

112 section 17.2 (f) - (g)

(f) The Contractor shall provide to the Authority:
(i) copies on request of all insurance policies referred to in paragraphs (a) and (b) (together with any
other information reasonably requested by the Authority relating to such insurance policies) and the Authority shall

be entitled to inspect them during ordinary business hours; and
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(i) evidence that the premiums payable under all insurance policies have been paid and that the
insurances are in full force and effect in accordance with the requirements of this Clause 17.2 (Insurance) and
[Annex 1 (Required Insurances)].

(g) Renewal certificates in relation to the insurances referred to in paragraphs (a) and (b) shall be obtained
as and when necessary and copies (certified in a manner acceptable to the Authority) shall be forwarded to the
Authority as soon as possible but in any event on or before the renewal date.

13 Section 17.2 (i) The Contractor shall give the Authority notification within 30 days after any claim in
excess of £[ ] on any of the insurance policies referred to in this Clause accompanied by full details of the
incident giving rise to the claim

114 section 17.2 (d) (iv)

(iv) provide for 30 days prior written notice of their cancellation, non-renewal or amendment to be
given to the Authority in accordance with [Endorsement [1] in Part 3 of [Annex 1]]; and

115 STANDARDISATION OF PF1 CONTRACTS, Endorsement [1]in Part 3 of [Annex 11];

Endorsement 1 Cancellation This policy shall not be cancelled or terminated before the original
expiry date is to take effect except in respect of non-payment of premium. The insurer shall by written notice

advise the Authority:
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(a) at least 30 days before any such cancellation or termination is to take effect;

(b) at least 30 days before any reduction in limits or coverage or any increase in deductibles is to take
effect; and

(c) of any act or omission or any event of which the insurer has knowledge and which might invalidate
or render unenforceable in whole or in part this policy.

!¢ Section 17.4 ENSURING THE QUALITY OF THE INSURANCES

17.4.1 The Contract should require that all insurances are placed through a reputable insurer of good
standing. In practice, financiers will ensure that insurances will be arranged by, and placed with brokers and
insurers approved by them (or that fall within a particular category) and on terms acceptable to them.

17.4.2 There is usually no need to limit the market within which the Contractor must insure the
relevant risks (e.g. the worldwide market is not unusual).

Suitable drafting is as follows:

The insurances referred to in this Clause shall be effected with insurers approved by the Authority, such

approval not to be unreasonably withheld or delayed.
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117 BUSINESS INTERRUPTION INSURANCE Indemnity In respect of:

1. loss of anticipated Revenue during at least the Minimum Indemnity Period arising from an interruption
or interference in the operation of the Project as a result of loss or damage covered under Property Damage
Insurance effected in accordance with paragraph 1 of Part 2 of this Schedule including physical loss or damage
which would be indemnifiable but for the application of any deductible;

2. the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding
or reducing the loss of Revenue of the Contractor which without such expenditure would have taken place, during
the Indemnity Period.

Sum Insured An amount sufficient to cover the sums the subject of the Indemnity for the Minimum
Indemnity Period.

Minimum Indemnity Period [12] months.

Period of Insurance From the Service Commencement Date for the duration of the Contract and
renewable on an annual basis unless agreed otherwise.

118 Section 17.6.1 The Contractor should always be obliged to reinstate the Asset and the Service if an insured
event occurs. If the Authority does not require reinstatement, then any insurance proceeds should go to the
Contractor but the Authority should be aware that this effectively results in a voluntary termination and the
Authority will be obliged to make a full payout to the Contractor (see Section 23.5 (Voluntary Termination by

Authority)), but deducting such amounts from the payment.
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119 Section 17.5 (a) [Subject to Clause 17.6 (Economic Test)], all insurance proceeds received under any
policy referred to in [paragraph 1 of Parts | and 2 of Annex 1 (the “Physical Damage Policies”)] shall be applied to
repair, reinstate and replace each part or parts of the Assets in respect of which the proceeds were received.

120 Section 17.6.4 If the result of the project economic test allows the Senior Lenders to appropriate the
insurance proceeds or an amount equal to the outstanding Senior Debt (whichever is the lesser), the Contractor
remains under an obligation to reinstate the asset. If, as is likely, it is not financially able to do so, it will be in
breach of contract and the Authority will terminate for Contractor Default in the usual way (see Section 23.2
(Termination on Contractor Default)). The Authority can then rebuild the asset through a new competition

121 Section 17.5 (c) (i) the Contractor shall deliver as soon as practicable and in any event within [28] days
after the making of the claim a plan prepared by the Contractor for the carrying out of the works necessary (the
“Reinstatement Works”) to repair, reinstate or replace (the “Reinstatement Plan”) the Assets which are the
subject of the relevant claim or claimsin accordance with sub-clause (d) below. The Reinstatement Plan shall set

out:
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122 Section 17.5.3 In practice, the parties are likely to discuss and negotiate whether (and how) to reinstate
the Project after the occurrence of an insured event. Accordingly, the Contract should set out provisions regarding
how the parties will agree a plan for the reinstatement of the Project (“Reinstatement Plan”). The Contract must
be clear as to the remedy in the event of disputes over reinstatement. The Authority should be aware that following
any physical damage to the Project, the Contractor will only be permitted to claim under the delay in start-up and
business interruption insurances if the insurer is satisfied that the Contractor is using its reasonable endeavours to
reinstate. Accordingly, the Authority’s response to the proposed Reinstatement Plan should be reviewed by the
Authority as a matter of priority and the Authority should respond to the Contractor within a reasonable period of
time.

125 Section 17.5 (c) (ii) (E) the Authority undertakes to use reasonable endeavours to assist the Contractor
in the carrying out of the Reinstatement Plan

124 Section 17.5 (d) Where insurance proceeds are to be used, in accordance with this Contract, to repair,
reinstate or replace any Asset, the Contractor shall carry out the work in accordance with the [Construction
Specification] so that on completion of the work, the provisions of the Contract are complied with.

125 Section 17.5.4 The Authority has a clear interest in the application of any insurance proceeds received by
the Contractor under the physical damage policies that are to be applied in reinstatement of the Project. Although
the Authority agrees a Reinstatement Plan with the Contractor, the Authority should also be concerned to ensure

that any insurance proceeds are utilised in accordance with the agreed Reinstatement Plan. Additionally, the
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Authority must ensure that upon termination of the Contract (either through natural expiry or early termination)
the Authority receives the benefit of any insurance proceeds so that it can continue with the reinstatement of the
Project. This is achieved by having the insurance proceeds in excess of a minimum level paid into a joint insurance
account which is in the names of the Authority and the Contractor. Proceeds below the minimum level are paid
directly to the claimant (with the exception of third party liability claims payments which are typically paid directly
to the aggrieved party). A minimum level is set in order to avoid unnecessary administrative costs arising.

126 |bid. Section 17.5 REINSTATEMENT AND CHANGE OF REQUIREMENT AFTER INSURED EVENT

127 Section 17.5.1 If an insured event occurs and certain Assets require replacement or reinstatement, the
Authority may decide to change the service requirement. If it does so, the cost of reinstatement may be more or
less than the cost of exact replacement. Clearly there is no problem where the cost is less. Where insurance
proceeds do not cover the full reinstatement, and the additional cost is due to an Authority change in Service (and
not under-insurance by the Contractor of the original asset), then the extra cost must be funded by the Authority
in accordance with the change in Service mechanism (see Section 11 (Change in Service)).

128 Section 17.5.2 Although insurance should be available for full reinstatement, the Contractor should
nonetheless arrange cover on terms which reflect the fact that the Authority’s requirements may change after an
insured event occurs and that it is possible that there will be a requirement for something other than full or exact
reinstatement

129 |bid. Section 23.1
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130 Section 23.1.2.1 The Contractor should be allowed the right to terminate the Contract where the Authority
or Government acts in a way which renders their contractual relationship untenable or completely frustrates the
Contractor’s ability to deliver the Service. A minor breach will not fall into this category and even a material breach
of itself is likely to be insufficient if the Authority’s actions do not have the effect described above

131 Required drafting for Authority Default is as follows:

“Authority Default” means one of the following events:

(a) an expropriation, sequestration or requisition of a material part of the Assets and/or shares of the
Contractor [or Holdco] by the Authority or other Relevant Authority;

(b) a failure by the Authority to make payment of any amount of money exceeding £[ ] (indexed) that is due
and payable by the Authority under this Contract within 30 days of service of a formal written demand by the
Contractor, where that amount fell due and payable [two] (or more) months prior to the date of service of the
written demand;

(c) a breach by the Authority of its obligations under this Contract which substantially frustrates or renders it
impossible for the Contractor to perform its obligations under this Contract for a continuous period of [two] months,
or

(d) a breach by the Authority of Clause 32 (Assignment) occurs
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132 Section 23.1.2 Termination on Authority Default

(a) If an Authority Default has occurred and the Contractor wishes to terminate the Contract, it must serve a
termination notice on the Authority6 within [45] days of becoming aware of the Authority Default.

(b) The termination notice must specify the type of Authority Default which has occurred entitling the
Contractor to terminate.

(c) The Contract will terminate on the day falling [45] days after the date the Authority receives the
termination notice, unless the Authority rectifies the Authority Default within [30] days of receipt of the termination
notice

13% Section 23.1.3.1 The objective should be to ensure that the Contractor and its financiers are fully
compensated (i.e. no worse off because of Authority Default than if the Contract had proceeded as expected)

13% Section 23.1.3 Compensation on Termination for Authority Default

(a) On termination of the Contract under Clause 23.1.2 (Termination on Authority Default) the Authority shall
pay the Contractor the “Authority Default Termination Sum” in accordance with Section 24 (Calculation and
Payment of Early Termination Payments) on the Termination Date. Subject to paragraphs (c) to (e) below the

Authority Default Termination Sum shall be an amount equal to the aggregate of...
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VlLﬂuaW’izﬁ’lﬁiy (a breach by the Contractor of any of its obligations under this Contract
which materially and adversely affects the performance of the Service)
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135 Section 23.2.1.1 The Contract must deal comprehensively with the possibility of early termination due to
Contractor default. It must achieve a fair balance between the Authority’s desire to be able to terminate for
inadequate service provision, even if caused by relatively minor defaults (a right which Authorities are used to
having in conventional service contracts) and the Contractor’s and its financiers’ interest in restricting termination
to the severest of defaults, when all other reasonable alternative options have been exhausted, including a
reasonable rectification period procedure and a Direct Agreement (see Sections 23.2.4 (Rectification) and 26
(Funders’ Direct Agreement)). It should be the Authority’s last resort to exercise rights of termination.

136 Section 23.2.2.1 The Contract should specify the events of Contractor Default which may lead to
termination. As far as practicable, these should be objective, clear and provide for reasonable tolerances, bearing
in mind the undesirable consequences of a termination.

“Contractor Default” means one of the following events:

(a) a breach by the Contractor of any of its obligations under this Contract which materially and
adversely affects the performance of the Service;

(b) a Persistent Breach occurs;

(c) a court makes an order that the Contractor [or Holdco] be wound up or a resolution for a voluntary
winding-up of the Contractor [or Holdco] is passed;

(d) any receiver or manager in respect of the Contractor [or Holdco] is appointed or possession is taken

by or on behalf of any creditor of any property of the Contractor [or Holdco] that is the subject of a charge;
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137 Section 23.2.3.1 The Contract should incentivise the Contractor in some way in respect of any breach by
the Contractor, however minor. There are various means to deal with the persistent occurrence of minor defaults.
The recommended approach is to impose performance points in respect of all types of minor defaults. This is a
particularly effective means of incentivising the Contractor when coupled with a right to terminate the Contract if
the total number of performance points accrued exceeds a certain level (see above).

138 Section 23.2.4.1 The Authority should afford the Contractor the opportunity of remedying any breach
capable of remedy and/or financially compensating the Authority for the effects of the breach. As stated in Section
23.2.1 (Introduction), termination should only be used as a last resort. Accordingly, the Contract should set out a
mechanism allowing the Contractor the opportunity to remedy breaches which are capable of remedy to avoid
termination. Rectification will not be appropriate in respect of all types of breach. Some breaches may not be
capable of remedy (for example, failure to complete construction by the long-stop date) and some events may
only qualify as termination events after some kind of grace has already been given (e.g. after the accrual of a
specified level of performance points or because of the tolerances contained in the Persistent Breach concept)

139 23.2.4 Rectification

(a) If a Contractor Default has occurred and the Authority wishes to terminate the Contract, it must
serve a termination notice on the Contractor.

(b) The termination notice must specify:
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(i) the type and nature of Contractor Default that has occurred, giving reasonable details; and

(i) that in the case of any Contractor Default falling within the limbs (a), (g), (h), (i) and (o) of the
definition of Contractor Default this Agreement will terminate on the day falling [sixty]33 days after the date of
the Contractor received the termination notice, unless:

(A) in the case of a breach under limb (a) of the definition of Contractor Default the Contractor
puts forward an acceptable rectification programme within [thirty] days after the date the Contractor receives the
Termination Notice (and implements such programme in accordance with its terms and rectifies the Contractor
Default in accordance with the programme); or

(B) in the case of any Contractor Default falling with the limbs (a), (g), (h), (i) and (o) of the
definition of Contractor Default the Contractor rectifies the Contractor Default within [sixty] days after the date
the Contractor receives the Termination Notice; or

(iii) that in the case of any other Contractor Default (not being limbs (a), (g), (h), (i) or (o)), this
Agreement will terminate on the date falling [thirty] days after the date the Contractor receives the termination
notice.

(0) If the Contractor either rectifies the Contractor Default within the time period specified in the
termination notice, or implements the accepted rectification programme, if applicable, in accordance with its
terms, the termination notice will be deemed to be revoked and the Contract will continue.

190 section 23.3.1.1 As set out in Section 15.4 (Force Majeure Events), the Contract should define the Force
Majeure Events that can lead to termination and determine the rights of the relevant parties if this occurs. If a Force
Majeure Event occurs and the parties cannot agree a solution within a specified period (6 months is typical), either
party is entitled to terminate the Contract with compensation payable to the Contractor as set out in Section 23.3.2
(Compensation on Termination for Force Majeure). The Contract should, however, give the Authority the right to
prevent termination by paying the Contractor as if the Service were being fully provided after such period. In such
circumstances the Authority should specify a fixed period for which it will make such payment, before reconsidering

the situation, so that the Contractor can plan accordingly.
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191 Section 23.5.1 The intention of all parties to a Contract should be that it will run its full course. There
may be circumstances, however, in which the Authority is no longer able to continue the relationship it has with
the Contractor under a Contract. For example, there may be a policy change which makes further provision of the
Service redundant. In order to cater for such circumstances, the Authority may wish to retain the right to terminate
the contract voluntarily

192 Section 23.5.1

(a) The Authority may terminate the Contract at any time on or before its Expiry Date by complying with
its obligations under paragraphs (b) to (d) below
(b) If the Authority wishes to terminate the Contract under this Clause, it must give notice to the Contractor

stating:
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(i) that the Authority is terminating the Contract under this Clause 23.5.1 (Voluntary Termination by
Authority);
(i) that the Contract will terminate on the date specified in the notice, which must be a minimum of [30]
days after the date of receipt of the notice; and
(i) whether the Authority has chosen to exercise its option under paragraph (c) below
193 Section 23.5.1 (c) On termination, the Authority shall have the option to require the Contractor to transfer
its right, title and interest in and to the Assets to the Authority or as directed by the Authority.
194 Section 23.5.1 (d) The Contract will terminate on the date specified in the notice referred to in paragraph
(b) above
1% Section 23.5.2.1 The Contractor should not object to the Authority having such a right provided that it is
compensated in full if such right is exercised.
196 Section 23.5.3.1 The Contractor should receive a termination payment which leaves it in the position it
would have been in had the Contract run its full course.
147 Section 23.5.2 Compensation on Voluntary Termination On termination under Clause 23.5.1(d) above,

the Authority shall pay the Contractor within thirty (30) days of the Notice Date an amount equal to the amount
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payable under Clause 23.1 (Authority Default) less an amount equal to half of the Lifecycle Surplus as at the

Termination Date in accordance with Section 24 (Calculation and Payment of Early Termination Payments).
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