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# # 5785969234 : MAJOR LAWS
KEYWORDS: PRODUCT LIABILITY / DEFECTIVE PRODUCT / PROPERTY DAMAGE /
DAMAGES
THITAREE TATSANAVIVAS: DAMAGE TO PROPERTIES UNDER PRODUCT LIABILITY
LAW. ADVISOR: PROF.SAKDA THANITCUL, Ph.D., 187 pp.

Section 4 of The Product Liability Act B.E. 2551 does not clearly provide an
explicit scope of manufacturers’ liability; whether what kind of properties that the
injured persons could claim against such manufacturer. As a result, manufacturers,
under the Strict Liability Doctrine, would be assumed to be liable for all properties
damages occurred from defective products unless they could disprove or rebut. Once
manufacturers were held liable under Strict Liability Doctrine, they might be suffered
from overburdened costs which could affect their businesses and Thai Economy as

well.

Therefore, this thesis will firstly study the spirit of Product Liability Law of
Foreign and Thai law. Then it will delve into the comparative view in order to provide
a proper guideline for manufacturers’ liability. Briefly, the United States of America,
under The American Restatement of Torts, does not specify the extent of
manufacturer’s liability in this case while the Product Liability Law of European Union
clearly limits manufacturer’s liability merely to the properties that the injured person
mainly used for his own private use. Other damaged properties could be claimed under

the General Principles of Tort Law.

In consideration of the spirit of law, bargaining power, consistency of all
existence law including the development of Thai Economy and Industry, the author
would like to suggest that The Product Liability Act B.E. 2551 should specify the
limitation of the manufacturer’s liability merely to the damages occurred to the
properties personally used by the injured person. Because any other damaged
properties could be claimed by using the General Principle of Tort Law; which

manufacturers were not held liable under the Strict Liability Doctrine.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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® MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (N.Y. 1916).
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¢ Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897,27 Cal. Rptr. 697, 1963 Cal.
® Escola v. Coca Cola Botting Co., 150 P.2d 436 (Cal. 1944).
¢ Epstein and Richard A., "Products Liability: The Search for the Middle Ground," North Carolina Law Review 56, 4 (1978). p.

646.
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Section 402A W9 The Restatement (Second) of Torts (1965) dmail

1% Tim Kaye, Products Liability Law (the United States of America: American Bar Association, 2015). p. 3.
" The Restatement (Second) of Torts (1965) Section 402A Uyl



57

(1) glavedumasdianudrsaunnsedagnoliindunsieiuaundsungld

Y

A 1

Uslna viseunnindduvesliviseuilandun dgressuiindeaadenienianienIng

ey

[
v v

aRusagldauA uslnadua vsedenindduvesliviouslnaduaty amin

S

a. guaduidusulugsionisvieduiiu

b. dudrlatelleveslinieaguilaadudailagliiinisasundas

Y

anegelitudrAyannainladnisvieduaitiu
(2) Tlmanlude (1) uild wilan

a. guglddnmanusyiinszivimmavinfiasduldldlunsndnuas
N15VNYAUATIY

b. Hldvseguilnadumiuliligedumunanguielaenss vislild

o Y

RGRITRITTE

lngtauit enalunasgnudaiaiile (Pennsylvania) la5uLen Section 402A
WiAs The Restatement (Second) of Torts (1965) wildluad Webb v. Zern!! Gsanaluniiil
Ignadnlunsitedulilud a.a. 1966 1AuslaRedusiilivaense (defective products)

TnelgraninuaanIUsenI1sne

(1) AuAtududumidudunsneifiuauais (unreasonably dangerous) fe

;ﬂ%“ﬁwmmaﬂ%ﬁuﬁw (intended user or consumer) LLay

o (%
&Y v

(2) Usngeenmzanyundundulagnuigliiugldluvaenauaduiiaiiy

livaansy

Tudsziutsninisamltuiiezlsfe “Guarmdusunsigiiuannls

(unreasonably dangerous)” ATUAINNNUIGYDY Section 402A (1) L9 The Restatement

“1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is
subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
a. the seller is engaged in the business of selling such a product, and
b. it is expected to and does reach the user or consumer without substantial change in the condition in which it
is sold
2. The rule stated in Section (1) applies although
a. the seller has exercised all possible care in the preparation and sale of his product, and
b. the user or consumer has not bought the product from or entered onto any contractual relation with the seller.”

' 'Webb v. Zern , 422 Pa. 424, 220 A.2d 853 (1966).
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(Second) of Torts (1965) lediraluafeeluitmdnanudssrenauseloviiilesy (Risk-
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utility test) wrusulalunisiiansan fadl

AR Azzarello v. Black Bros. Co. Inc..”” Ainagevesuasginudaiiiile
(Pennsylvania) Tl a.A.1974 lafa1suriteylse “dunsieiiuvaunas” (unreasonably
dangerous) AMUAIIUNUIBUBY Section 402A W19 The Restatement (Second) of Torts
(1965) Tasnegneufiazmdefiansanineylsiedfivansiennulivasndovedudi was
wanfienahuduadelunsinnsanife ndnaudssrenausslowdfilasu (Risk-utility
test) Inel¥nsdaiminsewinemudssosunsiesuinannisesnuuududiuusylosd
Aldannseonuuuaudiiinisesnuuuiusededsyleydldassuntesiion fui
“Sunsroiiuannls” Seuned Weduiminuselevifléfuainnisesnuuuaudifu

Uselgauvasnisitassduatutad ladnaiuimunsautiuee '

ANUNLANA1INILAII FIwst A.A. 1992 1uAuLn Section 402A a4 The

Restatement (Second) of Torts (1965) tadinsualuiiadnlul a.a. 1997 lneilingUseasd
A a YY a a Y a a v oy Y a & = = =
Wednasulvgnandudndndudlvdanulasndoungu ensyateaiudenien

U

a £ v v PN A =V yy ¢ ya v =~ v Y
Anduluauenaziusiaasedudalasulssloviannslddum wazivelinuaunses
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Auslaagelasuanudemeannislddumndisaunnsediuinian Inelunisunletulad
nsiiiuLANdeuvesAndn “defect” v dnaugslu lag Section 2 W13 The Restatement
(Third) of Torts: Product Liability (1997) lauuauszinnvesnnulivasndenianiiudiin

1 a % < [y 4:911*
UANTDIUBIEUAIDDNUIY 3 UTeLNn Al

'? pzzarello v. Black Bros. Co. Inc., 480 Pa. 547, 391 A.2d 1020, 1026 (Pa. 1978)

3 James A. Henderson Jr. and Aaron F. Twerski, "Proposed Revision of Section 402a of the Restatement (Second) of Torts,"
Cornell Law Review 77, 6 (1992): 1528-1531.

" The Restatement (Third) of Torts: Product Liability (1997) Section 2 Usygf@31 “A Product is defective when, at the time of
sale or distribution, it contains a manufacturing defect, is defective in design, or it is defective because of inadequate instructions or
warnings. A product:

(@)  contain a manufacturing defect when the product departs from its intended design even though all possible care was

exercised in the preparation and marketing of the product;

(b) s defective in design when it foreseeable risks of harm posed by the product could have been reduced or avoided by
the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial
chain of distribution, and the omission of the alternative design renders the product not reasonably safe;

() s defective because of the inadequate instructions or warnings when the foreseeable risks of harm posed by the product
could have been reduced or avoided by the provision of a reasonable instructions or warnings by the seller or the
distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings

renders the product not reasonably safe.”
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1% Bud Kirk and Dick Caldwell, "Risk Utility Vs. Consumer Expectations in Product Liability Cases," [Online] Accessed: 12 April
2016. Available from: http://www.rumberger.com/?t=0&D0=62&format=xm|&C=1&p=4934&TI=2393&stylesheet=shoptalktopic
16 Berrier v. Simplicity Mfg., Inc., 563 F.3d 38 (3rd Cir. 2009)
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wialulglanlauansinuiwnn avaglunisesnuuuiisztesiuliliinsuduynaanidunanll
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naveIn1sAnIneIARtilaelyd The Restatement (Third) of Torts: Product
Liability (1997) wandliisiuinealdimdnainuuszumauasvesuandudusznaunis

HNITUNIANUSTURAVRINANAUAINALADITURALABIATIATAAYY FandeaInaaladan

T Keith E. Johnston, "Pennsylvania Supreme Court Requested to Decide an Unresolved Product Liability Question," [Online]
Accessed: 20 February 2016. Available from: http://www.lucascavalier.com/newsletter/april_08/kjohnston_news_4.08.htm

18 Phillips v. Cricket Lighters, 576 Pa. 644, 841 A.2d 1000 (2003)
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WATIN 519N1Y KI9INLD LALAIULESMNSTLAAVULANSNEIFUANN The Restatement (Third)

of Torts: Product Liability (1997) sfasialuii?

(1) AMNULASMLRDTIN 5719718

v a

AR Hogans et al v. Johnson & Johnson et al*! wasravasgiiagys (Missouri)

<9

UseinAansgaiuini doiieasslunaidedingmedundeny 62 U FadeTInvndsandu
uzifedalale 3 U ilesanngmeldutiafiniindnlneuism Johnson & Johnson MU3HIRIYA
gouuvessenie lagldldinuiunit 35 ¥ memvesmideaudnanduflesusen Johnson
& Johnson Wudnaglaedrviutadidiudsenavresusiuviady (talcum) waziluanmesin
TAnlsauziSs Bnvisudsv Johnson & Johnson ¥i1dudvasmudiansnouzifauagyinnig
UnUafuslaalngliuds viefidnieuduslaafissunsiedingnn madlmfimnunilofud 22
A 2559 &dlvuFEw Johnson & Johnson dneenaulvsmaunuliiumemiduiu 10
duneadnfansy warlildAdemedeadnudutudn 62 Suneadiiansy esinland
fuansionarstuiinansluvesiudnuidunisunmdvesu3¥m Johnson & Johnson a.f.
1997 Iuwndnuindanudonloasznitausfiuiady (talcum) Aunisneuziss Iadiudi
U3 1 nsuteyaifeudd am. 1997 wiusdne Avuateudduasddiiouldlifome

(Warning Defect) Mutlsfidiunanvnsansnausiie®

(2) MNULESMNRINTNEAU

19 Keith E. Johnston, Pennsylvania Supreme Court requested to decide an unresolved product liability question [Onlinel,
April 2008. From http://www.lucascavalier.com/newsle
tter/april_08/kjohnston_news_4.08.htm

2 Y51 muTledusd, ”mmﬂﬁﬁmmmQU%Immﬁ%Ué”umwmnﬁuﬁw: Anwnsainisiseniesrndemeuaradulunaunuaindusilyl
Yasady," win 73-75.

2 Hogans et al v. Johnson & Johnson et al, 39 Wn. App. 96, 692 P.2d 198

22 DAWN NEWS, "Johnson & Johnson to Pay $72mn for Cancer Death Linked to Talcum Powder," [Online] Accessed: 11 January
2016. Available from: http://www.dawn.com/news/1241599
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lutligdunisisundemsefiessasliusznaunisdesiulianung nanegainy
SuRarea s esuinTuIInFumlivasndevesanigesniilladediunguilangug

nlagmguiifes fideneenrvsieseaionandemelaiamunguunvdnvaedyan

% Cloud v. Kit Mfg. Co., 563 P.2d 248, 251 (Alaska 1977).
2 Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897,27 Cal. Rptr. 697, 1963 Cal.
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Aud (Warranty) @slananunudaluide 2.2.2.1 9n155udseiuaumanunsasiwunls 2
UsztanAe nMssulseiulaedauds (Express Warranty) wagnissuuseiulagusens (Implied
Warranty) 1a# Uniform Commercial Code ARTICLE 2 SALES (2002) PART 3. GENERAL
OBLIGATION AND CONSTRUCTION OF CONTRACT wasansgatusnilaninuaniaidenty

v A Qll a A (% (% U oa v ¥ v/ 1 (% o 1
Ahdgvneaunsnaziieniziiesnsinediunsiudseiuaumle lnglvusasszasivuninay
Tin1ssuuseivdumuuiivouunaseunguliufayanalating 3asgene 9 aunsaidaniily
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* aifud Junslening, nguanemadesglisuanudsmeandudi, wih 29-30.

% \Saufeniy, nin 30-31.
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didevenaglianslunisiessesliiusznounsiuianielavdnainusuiin
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1ALASIASAVDIUSENAANTTDLUSNIMAL Section 402A Wiig The Restatement (Second) of

o9

Torts (1965) azilulasnlanlasuaudsnieaindusilivasnde lneaziduguilan
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I o 4 IS

(Consumer)” w3a1dugld@dud1tu (The Ultimate usen) Aild laedidenielid desd
ANuELRUENIFYYIReBRutunsTanSaung e wnasasdy gy warliddeuansin
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Ultimate User flonaazilud@eduiuazldduiiues wioldlddui@edudduusdudly

Auetiu (End user) walasuanundsnnanls®

z Cathy J. Okrent, Torts and Personal Injury Law, pp. 23-24.

% Tim Kaye, Products Liability Law, pp. 11-12.
" filunuin nguaneluunedy Wy nguansunsuesuasguadlediily (The Consumer Legal Remedies Act) #itiyajl3lu California

Civil Code Section 1750 — 1784 n3elu Business and Profession Code Section 300-3003 (Consurner Affair Act) lddgyefAanemdnvesnisilu
fuslandmneis yaraiiiugiideduiuieldaosdunsdini luaseunia ieluasiGouvidu fufumahlidlumemsén lurevie
THusmsaednneanis lﬁ?magﬂuﬁu‘%‘lm‘lumwwmﬂﬁ (Section 1761 (d) ¥e4 California Civil Code Unyaid1 “"Consumer" means an individual
who seeks or acquires, by purchase or lease, any goods or services for personal, family, or household purposes.”)

» Cathy J. Okrent, Torts and Personal Injury Law, pp. 286-287.
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AR Cafazzo v. Central Medical Health Service, Inc.* suamwaiuua%’gl,wu

Faile (Pennsylvania) 4811335 9luafd[1 w1e Cafazzo landluaRdid1Sun1s6Aafl

l5ane1u1a Central Medical Health Service Liveldunssinsanaiieulagunndlaldgunsali

* Ibid., 296-297.

*! Farlex, "Product Liability," [Online] Accessed: 3 June 2017. Available from: http://legal-
dictionary.thefreedictionary.com/product+liability

%2 Cafazzo v. Central Medical Health Service, Inc., 542 Pa. 526, 668 A.2d 521, (Pa.1995).
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(1) Adulnunaunuivenisideisn (Compensatory Damages) suldia A1

Snwmenuia Avnsele Adevesensndau neardulnunalnuiianisideledaunsa
wualonduy

1) Adenefivdy (Special Damages) Ao ANLEen1 I TUAIIUT

a1u1saszyIvIuldliuey 1Y ArgenwrunInddunlasuanudene Ansielaves

* nfind U, MeSunengrineanuiufindeninudsmeiiaiuannduiiilivasads (Product Liability Law), w1 148-150.

** Tim Kaye, Products Liability Law, pp. 179-181.
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* Cathy J. Okrent, Torts and Personal Injury Law, pp. 52-54.

* Carol Ernst et. al. v. Merck & Co., Inc., No. 14-06-00835-CV (Tex. App. - Houston [14th Dist.] May 29, 2008)
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> New York Times, "Punitive Damage Award in Vioxx Case," [Online] Accessed: 11 April 2016. Available from:
http://www.nytimes.com/2006/04/11/business/worldbusiness/punitive-damage-award-in-vioxx-case.html

* Tim Kaye, Products Liability Law, p. 179.

 &npn silana, nQmmamm%?uﬁ@(ﬁiammL?lwwﬁl,ﬁmmnﬁuﬁwﬁiﬂﬂaamﬁa, w1 60.
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(4) Ademeiianudszamiauaaiiuimils (Contributory Negligence) %38
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nsgilagadlavideussanmaudeiinlifuilnaldiueaudemeanaudwiel (Conduct-
based Liability) Ssvnldudnnisi agvifliansgnisfigainnegunfuslaaildsuainy
v aniussanninglsy (Council of Europe) Feldudsdsnmerinaulngyssaiay
\Aswgnaglsy (EEC) \iedavi Council Directive of 25 July 1985 on the Approximation of
the Law, Regulations and Administrative Provisions of the Member State Concerning
Liability for Defective Products (85/374/EEC) #58158n11 Product Liability Directive
RAeafuausuiaderuidemeiifiaanduiiilivasade® lnedinguszasdifiodaaty
anasugiafifseninetu wagliiuslnalulssmesndnlfiunuduasesegnasinien

a

Tagasrsaudutonnimniesnguuny wena1ntulsza1auLasygiaglsydauiusg
AuATimenalulaguangraneduasesfustarzdasgniauia ugiulvegauna
JameneunaznsequliiinnsAnfuuianssulug q wagdoinsadengraneiguasodniy

fanelavesuslaalidulumuanumaniwesusinalunisuslnadudisieg

Product Liability Directive %38 EC Directive 85/374/EEC ¥83annnglsy

1 Wuraniainnisisgaunindesnisiazeyinnisidnguuienelulssmelifinudu
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nAMmRgITU WelEUsenaugsnakagiuslnAvassTaudnilaviwasninluseiuife iy
(Complete Harmonization) tiieasisanusiulanagznsiivsednsnmmieniseinnigluaeals
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az3gau1Un lngasrangunannivuaignasdunaessuianeanudsmeniintuainany

Y

unmsesvesduiiinundniuuasldieengiesmatn Tasdnvuzueseuinyesnandudm
firualinna Product Liability Directive (85/374/EEC) Thillupnusufinnisazifinuagidu
AuSURRLABLATIASA (Strict Liability) Taedi Product Liability Directive (85/374/EEC) 7

ziunldannzwsluisasduaibivasndswintu isiudanisusnisnlivasnsie

Product Liability Directive (85/374/EEC) #laiiad1ugjanunenagldvedu
wunguanensluveslseneaundn mnuadlanusvilonguinanigluveslsemaaindn
Inefiingusrasanaglidumasgiunnuduasestudiungilasuanudsneaindudinll

Uaoasde® Taelungruneuiuuu (Model law) nafoUszwaauBnazdowinniseyinsnis

“ Helen Delaney and Rene van de Zande, A Guide to the Eu Directive Concerning Liability for Defective Products (Product
Liability Directive) (USA: National Institute of Standards and Technology, 2011), pp. 1-14.

2 Alessandro Palmigiano and Angela Bongiorno, "Overview of Eu Legislation on Product Liability and Consumer Safety," Business
Law International Volume 6, Issue 3 (2005): 401.

“unfind 9dias uazamy, "SenunsAnuideatuanysal musuiinfeaudomefAnsuaIndud (Product Liability),"

suuszana 2543): 12.
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ngmaneneluvesauliidiauaenndesiu Directive auiusnsdfilddmunliugy loe
Uszimaan@namnsafidimuangvanenislu (National Law) Iifla1aiassndasnnning
fvualily Directive (85/374/EEC) fildmuil Article 15™ \UngosliuszmaaunTnansn
Avuangrunengluliguindessuiiaudazarunsafigalainaniugvesninuinig
Inermansuazmelulafluvnefidudnedmneiullanmsansaaeuanudizaunndes
voaAudEulE™ drdueraasuléd ngmneanuiuiiaderudeesuiniuandudilsl
Uaandy (Product Liability) 90sUszinaandn Afe nguunenisluvesusasyseinaaundn
thues FangmneenusuiarerudsmesuintuandudlivaensuvesUsanalneies
AlAsulewIRANINAIN Product Liability (EC Directive 85/374/EEC) vasannnglsusiy

bYUNU

3.2.1 Product Liability Directive (EC Directive 85/374/EEC)
3.2.1.1 arulsivaeniensen1udrgaunwiesvasdun

dudnilivaendy (A defective product) 483 Product Liability Directive

(85/374/EEC) vosanna1nglsy nureds FuArussiandamsunindveuaesiuis

wa

" Article 15 9949 EC Directive 85/374/EEC Usyean

“1. Each Member State may:

(a) by way of derogation from Article 2, provide in its legislation that within the meaning of Article 1 of this Directive
‘product’ also means primary agricultural products and game;

(b) by way of derogation from Article 7 (e), maintain or, subject to the procedure set out in paragraph 2 of this
Article, provide in this legislation that the producer shall be liable even if he proves that the state of scientific and technical knowledge
at the time when he put the product into circulation was not such as to enable the existence of a defect to be discovered.

2. A Member State wishing to introduce the measure specified in paragraph 1 (b) shall communicate the text of the proposed
measure to the Commission. The Commission shall inform the other Member States thereof.

The Member State concerned shall hold the proposed measure in abeyance for nine months after the Commission is informed
and provided that in the meantime the Commission has not submitted to the Council a proposal amending this Directive on the relevant
matter. However, if within three months of receiving the said information, the Commission does not advise the Member State concerned
that it intends submitting such a proposal to the Council, the Member State may take the proposed measure immediately.

If the Commission does submit to the Council such a proposal amending this Directive within the aforementioned nine months,
the Member State concerned shall hold the proposed measure in abeyance for a further period of 18 months from the date on which
the proposal is submitted.

3. Ten years after the date of notification of this Directive, the Commission shall submit to the Council a report on the effect
that rulings by the courts as to the application of Article 7 (e) and of paragraph 1 (b) of this Article have on consumer protection and the
functioning of the common market. In the light of this report the Council, acting on a proposal from the Commission and pursuant to the
terms of Article 100 of the Treaty, shall decide whether to repeal Article 7 (e).”

4 Raymond Youngs, English, Franch & German Comparative Law, 3 ed. (New York: Routledge, 2014), pp. 420-421.
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a’lwﬁﬁaq'ﬂ’lsﬂéf the General Food Law Regulation, (178/2002/EC)

v

Tuprsiinnsaninduduildasndenselitu Article 6 (1) vae Product
Liability Directive (85/374/EEC) lau1udNN19t509AUAIANTI0035UTLAA (Consumer
expectation test) ¥8INYUNIBANTURARDAIUFMEdUANTUIINEUA iiUaBn y VBY

Usgneansgowsnuild® Tneiivdninasilumsinsandsenulivaenfevesdud fail
(1) Enwaisfidufuansoonin
(2) nwauzvasnsldauvesduiiiufignaianislunisldedsammnaua
) nmﬁﬁuﬁwﬁugmwﬁmma

o o 9 a ° Y ] a v 1
wing1elsfany winaeiinisdmannisdis o Alananuudiunldlunis
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Af West v. Johnson & Johnson Products, Inc.* ¥a1912353Tumf 11

WnudeTe 16 VdeiouiouuvaeniindnlnauSem Johnson and Johnson ualilaldedns
9n3s vihlieuduwuvasainluAnluvielaaeldauisaereenunld auinn1ie Toxic

Shock Syndrome (TSS) dadunguernisiviliianlsalunanessuy JUaeazdldas Taudu

" Article 6 (1) o4 EC Directive 85/374/EEC SayaiAin
“A product is defective when it does not provide the safety which a person is entitled to expect, taking all circumstances into
account, including:
(a) the presentation of the product;
(b) the use to which it could reasonably be expected that the product would be put;
() the time when the product was put into circulation.”
% Stefan Lenze, “German Product Liability Law: between European Directive” Tu f1a3utauazdrfininwudiaufisunguuie
mm%uﬁmm‘ammLﬁamaﬁLﬁﬂ%umn?uﬁﬂﬁlziﬂaamﬁa, fnan stananganme: drdnfinileygun, 2553), wih 65.
% West v. Johnson & Johnson Products, Inc., 174 Cal.App.3d 831, 220 Cal. Rptr. 437, 448, 59 AL.R. 4th 1, CCH Prod. Liab. Rep.
1 Para. 10,883 (1985).
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" Faculty of Medicine Khon Kaen University, "Toxic Shock Syndrome,” [Online] Accessed: 17 December 2015. Available from:
http://www.smj.ejnal.com/e-journal/showdetail/?show_detail=T&art_id=968

a8 Ashrst, "Interpretation of the Product Liability Directive," [Online] Accessed: 11 January 2016. Available from:
https://www.ashurst.com/doc.aspx?id_Content=2343

* District Court of Bonn, Decision of 19 April 2004, 9 O 603/03
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AINNLEENIEANY Product Liability Directive (85/374/EEC) Uayal@oglu

Article 9° w¥ Product Liability Directive (85/374/EEC) Faunnsnillédnygftuiionsnadn
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1 “anutdsnng” Tu Article 1 Taenunes
(1) N5 LTINS aNSIASUTURTIELANNY

(2) ArdsmedenINgFunilyad1u1nndd 500 ECU (European Currency

[
a = Y [

Unit) dalidldainaundemeniindusedminddunlivaondeiues visidninddungnyinly

\devevrsegninantiuazfes

1) Lﬂuw%’wéaummwﬂaLLé”Jgﬂi%’ﬁ/i‘%agﬂﬁimlﬂuﬂﬁdwﬁa

(Private use) Wag
2) \lunsnddunalvgiidemelaliviousinalunisdiud

undgyelAtunasinenanilinsgnunssifisuiangvunevesusewmeaaugng

a o = a & v a .
WNYINUAIULASIEVLTUATEY (non-material damage)

UT2Lanv09AuLdenIgn1Y Article 9 WA Product Liability Directive

(85/374/EEC) 431 2 UseLam nanie

%0 British Institute of International and Comparative Law, "Product Liability Database - Italy - Cassazione Civile," [Online]
Accessed: 11 Janyary 2016. Available from: http://www.biicl.org/plf/italy/29may2013/
" Article 9 984 EC Directive 85/374/EEC Usyean
“For the purpose of Article 1, 'damage’ means:
(a) damage caused by death or by personal injuries;
(b) damage to, or destruction of, any item of property other than the defective product itself, with a lower threshold of 500
ECU, provided that the item of property:
(i) is of a type ordinarily intended for private use or consumption, and
(ii) was used by the injured person mainly for his own private use or consumption.

This Article shall be without prejudice to national provisions relating to non-material damage.”
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500 ECU wsiFinagfsssuglsy (European Court of Justice) AladAdndulunfn C-52/00
5%1319 Commission of the European Communities fiu French Republic 1171 tialaili
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S asuFumd asnw, "Jynmisigatvesiidemerielifussnounisiuiinnumszsvdydinmiuiisdenuidemeiiaanaudi
livaeadeiUSsudisuiunguunemsUssma @Rmansumdadio, auglfaans, ainsaluvinetds, 2554), wi 15.

*2 Robin Cantor, Products Liability (the United States of America: American Bar Association 2011), p. 104.
ndAudAlivasnds a.a. 1973 wilduiusemelng” @Reansusndudio avnguuenIsinseinalsena Azifaans, uninerdesssueans
, 2557), i 45.

** Commission of the European Communities v. French Republic C-52/00 [2002] ECR 1-3827
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> Alessandro Palmigiano and Angela Bongiomo, "Overview of Eu Legislation on Product Liability and Consumer Safety,” Business
Law International: 403.

* gifud Junslenns, nguunenisBeenglasuanudemeaindud, wih 145.

" Chapter 2, 2, (2) 989 Law Concerning Product Liability of 7 June 1989 Taye]@31 “This Act applies to claims for property
damage if the particular property by its nature is ordinarily intended for non-commercial use and was mainly so used by the injured

person. Damage to the defective product itself is not within the scope of this Act”
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qiﬁﬂmaqu%ﬁm (not a commercial enterprise using the product primarily for commercial

purposes and in the course of its business)”

mrudilénanau1udain Product Liability Directive (85/374/EEC) il

) 1 Y i

TagUszasdlun1sAunsesdnsvesiuilaanisevion luldussasinazdunsosdnivesvie

q

D.

al

fiwizvigiaiu dslu ninddunaislasunisfuasesaunguunedynauduninday

rownillildasevsouslnaldumsamindudiulng Fsd1in “Ingdauda” (Private use) i

eX2e

ANUINERSINTUAI1 “lun1en1sA1” (Commercial use) Fatagvingfienisldaudum
Ingympaiiefanssuidulumedinss f1in “diuda” (Private) goufianumvunenssiudiy

AuA13n “lun1an13a1” (Commercial) #agkilaUseNauiunNITAUNUIYYBINYNUIEYDI

= 1

UszmneauunsniazUsemeoaawsod1edu A1 "anlidunisaiusi (Private use)" 39Uy
U

"1 G9UY 1IN

wneda "nstdanuvesdudilaeyaradmsuionssuiidulunisdiudivesan

anudemeiindensnddunilimeldluanaivnssuvuinlug nIeiduanudamenis

agnelan1 usulanIL Article 9 (b) U89 Product Liability Directive

U

LWASYENT Y

1
(85/374/EEC) 1

Jymusznissieunfie azanuisansuldedislsiningussasanyaaaidnii

nsiu 9 Wuldiedunisldaesidunisaiusa (Private use) Lisainluuisnsdinindnis

Fun3odsvetegrnferiuuiniaienagldiioingussasAdiudinazuiwianldiie
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Taguszasaludandld wu roufiames Insdndidlode w3esdlerns Wudu dadunind

v 1

Ugmidenitadeiryenalaldnsnduuluiietnguszasdla Tuuszinulianamglsuladinng

M aly Tuadsaluil

AfvasmausannelsUR C-464/01 5e1i1e Johann Gruber Ay Bay Wa

aa 1

AG® dontinil 54 laendaundninuginiu Brussels | Regulation Atadea1 Tunsalndyyala

vulneadyarenissnsinduduslnaliidyartulaeiiingUssasdnaionisd s

waziitoUselevidlumsuseneventimvesnu Inevaluudiyaratugenlianadslainnuegly

Y a Y o oA va = a YR v < [N
EWUSGUENZ}IUiiﬂﬂ LTLJLE{EJLLmﬂLﬂJ@lﬂWﬁ]ﬁim’lL‘LJTEJULwaua@muLLm%a’lmmmuimamﬂ
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o 1 [ (L = =) a < = ] = [ o
BALIUIN 'J(?]QIJS%%QﬂIUH’]SU’igﬂﬁ]Ua’W%WﬁiaﬂﬁzﬂE]U'Qﬁﬂﬁ]LUULWENEI'JLWlIlI dugdamgbay

" Section 2 W@ Austria Liability for a Defective Product Ueye]#31 “Damage to property shall be compensated only if the
injured party is not a commercial enterprise using the product primarily for commercial purposes and in the course of its business”

" Valerie Kayser, Launching Space Objects: Issues of Liability and Future Prospects (United States of America: Kluwer Academic
Publishers, 2001), p. 251.

%8 Johann Gruber v Bay Wa AG C-464/01 [2005] ECR 1-439
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3.2.1.3 yaRanazlasunIIuANATEd

% s

599A1ER519158 A5.A15INT D5y Iat danudiudi WeRiansanusenauium

31 “fuilan” aufie1uves Directive Usina 9 31921y Directive 2005/29/EC of the
European Parliament and the Council of 11 May 2005 concerning unfair business-to-
customer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC wag 2002/65/EC of the European Parliament
and of the Council Regulation (EC) No 2006/2004 of the European Parliament and of
the Council (Unfair Commercial Practices Directive) Article 2(a) ez Directive 93/13/EEC
on unfair terms in consumer contracts Article 2 (b) lmﬁﬁﬁﬁmumaﬂﬁﬂ’nguﬂﬂﬂﬁ1

[ d'

= A v o Y] cav 1 & dll 1 44' a ~
i yarasssunmdvidyyieinguszasanliduluiions wiegsia vie Tumng

) A 1 < ¥

91%n Feansanazaguldinuananazdedndu “guslaa” (Consumer) au EC Directive

9 Y

Ipturzdodiesdusenau 2 Usens® fie
(1) fuslanassaaiuypnasssuni (a natural person)

2) fuslamazdelinguszasansodianuyvaneslunisldduauazuinig

A | Y . ag 1 oA a A ¢ A a Y
\on15dIuda (Private use) HlALiton15UsEnoUTININIAIYE IBAINTTUNINITALA 9 1ng

“EJC Judgment of 20 January 2005, C-464/01 Johann Gruber v Bay Wa AG (Paragraph 54) “In the light of all the foregoing
considerations, the answer to the first three questions must be that the rules of jurisdiction laid down by the Brussels Convention are to
be interpreted as follows:

- a person who concludes a contract for goods intended for purposes which are in part within and in part outside his
trade or profession may not rely on the special rules of jurisdiction laid down in Articles 13 to 15 of the Convention,
unless the trade or professional purpose is so limited as to be negligible in the overall context of the supply, the fact
that the private element is predominant being irrelevant in that respect;

- it is for the court seised to decide whether the contract at issue was concluded in order to satisfy, to a non-negligible
extent, needs of the business of the person concerned or whether, on the contrary, the trade or professional purpose
was negligible;

- to that end, that court must take account of all the relevant factual evidence objectively contained in the file. On the
other hand, it must not take account of facts or circumstances of which the other party to the contract may have been
aware when the contract was concluded, unless the person who claims the capacity of consumer behaved in such a
way as to give the other party to the contract the legitimate impression that he was acting for the purposes of his
business.”

* s ez, dyanduilan, i 44.

0 \Saufeniy, nth 41-43.
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(g a 1

ANSITINAIUAINUUNFLVINIY

dndsgnisutls mslenguuneAuasesuslaavvnsevinlasalolneniladl

a

gruzduduslnauazdndieniaduigiusduguszneussia (business to consumer - B2C)

Wt FeumIndeinaasiusinginnsaesdiedesiiednwaranuduguilaang

(%
Y

(consumer to consumer — C2C) %38 fiawnednvarAuluguszneugsnanag (business
to business - B2B) Msuiuldngumuneduasesiuiinageuliionavild wszazdunisiniu

LQWUWiNﬂJ‘U@Qﬂ{]‘M&I’]EJ

Fe0819l50F Wi5gau1Tn9zds1unalun1sue1evULIAUIANUNNIBVDS

A1d “guilaa” eenliueninileaniidmun uimauisanameglsy (Court of Justice of
. @ v A [ % a [ ) Y oal Y o [

the European Union) Asasgiudulundnnisiagsnwveuiunvesnisiduduslaalidmsy

UAARTITUAYINTY Auguluaf Cape Snc v Idealservice Srl (C-541/99) ; Idealservice MN

Sas v OMAI Srl (C-542/99)

ARNYBIAaLATITIELSUN C-541/99 38114 Cape Snc U Idealservice Srl

LarARURIAIAsATTTUELIUN C-542/99 514 Idealservice MN Sas fiu OMAI Sl lalw
ANUNLEUBIA1IY “HUTIAA” (Consumer) nMul Article 2(b) Wit Directive 93/13/EEC Tu
‘:1' vl Yo 1Y) v = ) a1 ] v I
SeavewazlasumuAuATaIINNgrIneImssestadya linliidusssuty avdeulu
Y & A MY Y o o - Y A a
Auslaaniluyanasssuanldladvindyayiiensamseluniegsia (any natural person
who, in contracts covered by this Directive, is acting for purposes which are outside his

trade, business or profession.)

= ¢ a o &Y ya ] 8 o !
YITDIANARNTI9158 AT.ATTTINT ATSIUU Immmmmﬂuﬂimumﬂan

WAL g s auwisanainglsy (Court of Justice of the European Union) §aasguéiu
Tundnnisfivzsnviveuwavesnsiuduslaalidmsuyaaasssunviiy o1azdunseds
ldanunsandeasunasinlusounmuein1sIwuNuLIATeesNINmEnza wagdnusenismile

a v v v a & a | A o v a e v 1 a
Ao nslimnuduasesuszneugsnavuadnielvg yaravimsimdivdgeulaedng

ot Cape Snc v Idealservice Srl, Idealservice MN RE Sas v OMAI Srl (Joined cases C-541/99 and C-542/99) - [2001] All ER (D) 338
(Nov)
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Tugruzduslaaliviold wsgluvazdudldlifanugvesnsiluiusznougsiusegidle
Tudszinuainail mawisanninglsy (Court of Justice of the European Union) ladien
Fadeliluaf® C-269/95 5¥1i1a Francesco Benincasa fiu Dentalkit Srl.% lugantdn 17

InsAuasesunszyll deuaseunquiisninseyiniinguseasd ludamalvgnienis
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Usznauandnueiyama wiinisnszyhivanduiisanmsnszviniieowaniniu’”

3.2.1.4 gifaesuliafansdemeniinamnauailuvasndie

m1u Article 3° 999 Product Liability Directive (85/374/EEC) ¥09@RAIN

glsy lafmunliyaraseluiidesiuindegidemenennudemeniinainduiilivasnde

'
A 1%

(1) {nandudn (Producer) Mndnduddnsagy

v
a Y a ! )

(2) uaningdiv, Andntudiu visoyaaala o Nldve LAToIMUNENTAN 138

9

dadamzla 9 vududdieuansinmuludndnduiiy

2 gagans dseiand, urduslan, with 42.

¢ Francesco Benincasa v Dentalkit Srl. C-269/95 [1997] ECR I-376

" EIC Judgment of 3 July 1997, C-269/95 Francesco Benincasa v Dentalkit Srl. (Paragraph 17) “Consequently, only contracts
concluded for the purpose of satisfying an individual's own needs in terms of private consumption come under the provisions designed
to protect the consumer as the party deemed to be the weaker party economically. The specific protection sought to be afforded by
those provisions is unwarranted in the case of contracts for the purpose of trade or professional activity, even if that activity is only
planned for the future, since the fact that an activity is in the nature of a future activity does not divest it in any way of its trade or
professional character.”

" Article 3 vas EC Directive 85/374/EEC Uayejiin

“1. 'Producer' means the manufacturer of a finished product, the producer of any raw material or the manufacturer of a
component part and any person who, by putting his name, trade mark or other distinguishing feature on the product presents himself as
its producer.

2. Without prejudice to the liability of the producer, any person who imports into the Community a product for sale, hire,
leasing or any form of distribution in the course of his business shall be deemed to be a producer within the meaning of this Directive and
shall be responsible as a producer.

3. Where the producer of the product cannot be identified, each supplier of the product shall be treated as its producer
unless he informs the injured person, within a reasonable time, of the identity of the producer or of the person who supplied him with
the product. The same shall apply, in the case of an imported product, if this product does not indicate the identity of the importer

referred to in paragraph 2, even if the name of the producer is indicated.”
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azuiulaan Product Liability Directive (85/374/EEC) lan1vualiussnn
AUsznaun1sieglunidlgnisnanvvdesiuiiasiuiuuazunuiu (Jointly and Severally
Liability) siegidenie Ineiidydaliiuililewindesmnmislvdidenelasunisigelsn win
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3.2.1.5 aAudgny

m13 Article 16” 994 Product Liability Directive (85/374/EEC) ¥a3@%aIN

glsy lafmunly Useinaaun@nla 9 e1afdmualianusuiavesdndndeanuidemesiuia
A Aa - I a a A Y an o a Y] o w o

NNsEeTInvsenIsuInliuvesyarailiinandumlivasndeifeniu lnedindiuay
AMUSURAlUTesn1 70 AU ECU Failanuszesiian 10 Yndanniumasussmaaundnle
SunsIutemnuAil AMNYNITUNITILABIUIINANTENUADNITANATOINUITLAA UALHANTENY
fan15UIAUTEUaNIMUAT19AUT WaliAEATIUNNSAnaUlaINTeNENTBANTUA LY Article
16 Uusoly

mudlanauiuadluneuduinaudenienegaigls Product Liability

[ ) U a

Directive (85/374/EEC) Haggndfinanigandeieillumiiy (Pecuniary Damage) ity
S vy = P = ! U fa Aag 1a Y av )

FelaunAnuldenienesienie wazanudemesensnddundildduainlivaondetules
dwsuandemeiiliilufiiiu (Non-Pecuniary Damage) fidevgazlianunsasaniosm

Product Liability Directive (85/374/EEC) l@ wazmy Article 9 mauvinefina1lisgnedalau

" Article 16 983 EC Directive 85/374/EEC Urygiian

“1. Any Member State may provide that a producer's total liability for damage resulting from a death or personal injury and
caused by identical items with the same defect shall be limited to an amount which may not be less than 70 million ECU.

2. Ten years after the date of notification of this Directive, the Commission shall submit to the Council a report on the effect
on consumer protection and the functioning of the common market of the implementation of the financial limit on liability by those
Member States which have used the option provided for in paragraph 1. In the light of this report the Council, acting on a proposal from

the Commission and pursuant to the terms of Article 100 of the Treaty, shall decide whether to repeal paragraph 1.”



83

waunUgiatuniasidenanilinsenunseioufanguuneveslsemeaaundniagly

LY L%

Taaingransnisluiis@uferiuanudememduditiu (non-material damage)
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duArnldvaeadelagldndnazilla Felifinisimuaduiivesyad1veminddunidenie
Aagunnmualy Product Liability Directive (85/374/EEC) Article 9 (b) waglifinasinda
NATUEIEATRINTISITENANEENIEAIN Article 16 aglidnaudsnivaviinnenindduy
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Y
nsinAudsmedensngFuntlildiweyseloviiniegsia (property used for business
purpose)®*

oe1alsfd 91nnsAnwenansvesrainsTINEMslsURafueLauaLLE
wazaudululalunisudluasunlas Product Liability Directive (85/374/EEC) (The
Product Liability Green Paper) ﬁgmmmwﬂmﬁaumﬂgmu A.A. 1999 laglonasasnan
Usenouluaiedalauauusdinmenssuisni1stun1swily Product Liability Directive

(85/374/EEC) wunidotauswuzliinisudluussfulsoauaulunvaiadudeniaaniinwa
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InlanazAnudemeifnlanswdduniu Product Liability Directive (85/374/EEC) Article

[

9 Tin319u Jasganglsuflalinisatvayudetausuuziinand anznssuidnisylsuds

9 9

wsefuazimsunlulvnnuiuiinseanudsmensounguisnnuidemeniiownanlanas

wAtuaudsmeniiaunnindadulisiudming fuduniiingusvasdlunisleluandvd
(products intended normally for professional or commercial use) f18 Fesndn1sunly
wutazyiliniegsfalasunseaweneldndnanusuiinlesnsensa Jufadennidesinns

fivzdinisudily Product Liability Directive (85/374/EEC) ViaasUseifiuniall
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(1) MUiuAMU e ALAALNTAlY AMENTTUISANSTANNEELIIMINDA

14 =

lanaliididemedansisendesniudeneuninlalagende Product Liability Directive
(85/374/EEC) azlunsdelvifidemeiinussgelaiazisendosrndemeludiuiuasazdu
mMsenfimavzfigauanudsmeningty wenantu anudemesedsladudiliaunse

tJaatule Malunisviusziudeidnluinisuseiuanudsmenainla

o4 Magdalena Tulibacka, Product Liability Law in Transition (United Kingdom: Oxford University, 2009), pp. 271-272.
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(2) daumnudomeiAauiningaudu anznsansnmsiinnuiiuiine
gsnalimaslasuauduasaanisldvaulwnuas Product Liability Directive (85/374/EEC)
84970 Product Liability Directive (85/374/EEC) fi¥nguszasdndnlunisduasesynnadl
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YoNANUU AN INYILUART C-285/08 tasedannvasransaaalunf
587119 Moteurs Leroy Somer fiu Dalkia France and Ace Europe 7ludedudunisininu

vosmatuannnglsululsziudana fadl

ARYRIMmAWiIEnAINglIUN C-285/08 581314 Moteurs Leroy Somer fiu

Dalkia France and Ace Europe® $1981a1ndsndunesmarsuaaieiuiseiubesniny
AoveiAntunininddu Ineluaiidaianaaalddniny Product Liability Directive
(85/374/EEQ) Articles 9 uag 13 nlunsdiinnudenioiintuninindauiignldiie
5'mqﬂizadﬁ1u@ﬂw1iﬁﬁdﬁ (property intended for professional use and employed for that
purpose) azlilasuAlituAuasesnieldveutanvas Product Liability Directive
(85/374/EEC) using3lsiA Product Liability Directive (85/374/EEC) Alylevinulvigideme
Tavisaunguunenelulssimaveadsemeaundn (Domestic Law) ielsilésunudunses
uiegnsle dadu fidsmeannsofiandonsodifussneunsiuinldluamudemeiiioud

nindaungnldineingusrasaluninisfimiseriion1smdvd minddeengasilaindaiy

Y
¥ 2

EEELARTY HANUUNNTDIVDIRUAT LL@%F’Y?J']&IL?IEJMWEJ‘Q/UL‘ﬁu&lﬁﬂ%ﬂﬂﬂ’ﬂﬂiﬂjﬂa@ﬂﬁEJGUEN

AuAveEUIENBUNT

Tnadainaasslunfiiin usEm Moteurs Leroy Somer uusennangunsal
Julyl (alternator) Mfudruusznaunilsvonaiosinialni Falula.a. 1995 sl
IV\IWWé’mdnlé’gﬂﬁmwam&gﬂuiiqwmmameﬁﬂmﬁmﬁm (Lyon) (1ieen19ngiuaen
pounatsvesUssmAlTaAa) nevdagunsailulviuesuisn Moteurs Leroy Somer flogjlu

wseanlialwihdgamgigeRaunfdumeliinlnindanses

¢ Roo Hunter and Lucas Bergkamp, "Should Europe's Product Liability Regime Be Expanded? Comments on the European;
Commission's Green Paper on Product Liability," [Online] Accessed: 30 October 2016. Available from:
https://www.hunton.com/files/Publication/.../product_liability.PDF

% Moteurs Leroy Somer v Dalkia France and Ace Europe. C-285/08 [2009] ECR 1-4733
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WGV 0ENIV1TIN (professional activity) #4911 ¥1AFAA the Cour d’appel de Lyon
Anaulsiussm Moteurs Leroy Somer 5URn agilunmsiduntayafuinsi 1603 uralsyana
noruewaRSeElaen s uTanvuAYes Product Liability Directive (85/374/EEC) 904
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Tupdddafiuszipunmadoitadsluaisedrdnn Articles 9 way Articles 13
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uie Product Liability Directive (85/374/EEC) loviulallvigideveldngmanenieglutenas
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Product Liability Directive (85/374/EEC) Article sins 9 st

Article 1 ﬂa'nﬁﬁmqﬂizam“uaﬂ Product Liability Directive (85/374/EEC)
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Article 4 fiFemegagaesiiguiiannudemeiindu dauunnioweddum
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Article 9 Tu TAT8IUANUNNIBVDIAIIT “AuLdFene” Ty Article 1 1og

zgzgmiﬁmmL?{&Jmaﬁaziﬁ%’ummﬁmmaqmm Product Liability Directive (85/374/EEC)

mnedle “graniinnusuiiadernudemeniinandumnlivaendevewy”
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Article 1 WiAs Product Liability Directive (85/374/EEC)
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A& the Cour d’appel de Lyon esSuaaldimdnauluiud 7 furnay
A.A. 2006 THAUSEN Moteurs Leroy Somer valeliuaiidanialwiuusen Dalkia France
3717 EUR 320,143.03 wazlilnussvm Ace Europe 97147U EUR 229,107 suileg iioean

U3 Moteurs Leroy Somer ntififivzfeandndudbnianulasndeneuilan Judu

nsandulaelingranewneslSaaany Article 1603%

" Article 13 84 EC Directive 85/374/EEC UnyeJA31 “This Directive shall not affect any rights which an injured person may have
according to the rules of contractual or non-contractual liability or a special liability system existing at the moment when this Directive is

notied.”

57 finen siiana, ngransmwiuiasennudsmeiiinandudrilivasnds, wii 78.

 EUR-Lex Access to European Union law, "Judgment of the Court (First Chamber) of 4 June 2009. Moteurs Leroy Somer V
Dalkia France and Ace Europe. Reference for a Preliminary Ruling: Cour De Cassation - France.
Liability for Defective Products - Directive 85/374/Eec - Scope - Damage to an Item of Property Intended for Professional Use and Employed
for That Purpose - National System Permitting the Injured Person to Seek Compensation for Such Damage, Where He Simply Proves the
Damage, the Defect and the Causal Link - Compatibility. Case C-285/08. ," [Online] Accessed: 26 February 2016. Available from: http://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:62008CJ0285&qid=1488450043445
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Court of Justice) fimnuAanivisemeaaunBnazeonnguanedivinligidemeldsunns
YABANAMEADTINT1INBLATAENS NI UM TaNLAEATURIU AeRziiuldandn

pauluafselUll

ARupsMmayAsssuylsUl C-203/99 581319 Henning Veedfald fu Arhus

Amtskommune® lasinduin “Aar1udsnieniu Product Liability Directive (85/374/EEC)

Article 9 AsauAguivaMLdEMETiasauAranilTuUIAIUTBEETIN Lasa e
a = - A o ea o ad = ' v ¢a da X

Annmsidemevienisininddugninate lagluailaiudemedensndduniaiu
Jesediyanniundt 500 gls wazninddunlasuanudsmeasdenduninddunussnm

U s

wazdiinguszasdnuunffilidmsunislidaudiudmsenisuslaadunisdiuds Geudan
Uszinaaundnazidasslunisimuandninasilunisyaldandemeiiiniu uied1alsha

Adevgazdeslasunsyasetmnyatlarasuiuegnelieulvaessenistnasul”

NARNINYIGINaIEInsoaguledn aagfsssuglsy (European Court
of Justice) AAANUNYMINeNIeluvedazUsEnAaN TN IidenAR oI UAIINLIMLEYDS
Product Liability Directive (85/374/EEC) waanguanninglsy ey Ussinaaundndalaid
SrunafazivualdedetalauitvesanudomeiiAawinindauldirazdonduniy

e AANUNTNEINNINLA °

3.2.1.6 Y98n43UAIINTUAR

Product Liability Directive (85/374/EEC) vasanameglsulamnunadasntiu

ANuSuRiavsemgaaRuANsuRaveUsEnaunshily Article 77 sl

% Henning Veedfald v. Arhus Amtskommune C-203/99 [2001] ECR 1-3569
" Hans-W. Micklitz, Understanding Eu Consemer Law (United Kingdom: Intersentia, 2009), pp. 238-249.

" Article 7 994 EC Directive 85/374/EEC Usygii31 “The producer shall not be liable as a result of this Directive if he proves:
(a) that he did not put the product into circulation; or
(b) that, having regard to the circumstances, it is probable that the defect which caused the damage did not exist
at the time when the product was put into circulation by him or that this defect came into being afterwards; or
() that the product was neither manufactured by him for sale or any form of distribution for economic purpose
nor manufactured or distributed by him in the course of his business; or
(d) that the defect is due to compliance of the product with mandatory regulations issued by the public authorities;

or
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SURM

3.2.1.7 818A7

Product Liability Directive (85/374/EEC) AinnunaliUszinaauidnoon

nguunefmuneieaulunisilesdasndiiduluniu Article 10° fa Avuneigaiu 3 1

(e) that the state of scientific and technical knowledge at the time when he put the product into circulation was
not such as to enable the existence of the defect to be discovered; or
(f) in the case of a manufacturer of a component, that the defect is attributable to the design of the product in
which the component has been fitted or to the instructions given by the manufacturer of the product.”
" Article 10 93 EC Directive 85/374/EEC Uaygjian
“1. Member States shall provide in their legislation that a limitation period of three years shall apply to proceedings for the
recovery of damages as provided for in this Directive. The limitation period shall begin to run from the day on which the plaintiff became
aware, or should reasonably have become aware, of the damage, the defect and the identity of the producer.
2. The laws of Member States regulating suspension or interruption of the limitation period shall not be affected by this
Directive. Article 11
Member States shall provide in their legislation that the rights conferred upon the injured person pursuant to this Directive
shall be extinguished upon the expiry of a period of 10 years from the date on which the producer put into circulation the actual product

which caused the damage, unless the injured person has in the meantime instituted proceedings against the producer.”
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(1) mslasfediiEusznaumssuiamudyan

Tun1sieslrsuiiamedyan WululnserdendnnisluisesnisSulseiu
duA1fliliiuyszdne (Hidden Defect Warranty) waznannguuig31aaen1shigissni
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91 The French Civil Code latgelflinnsiasseslauanfanannguuieisosaziiinlsuaa
wuslaandu 2 nsdl fe’™

1) nanyluinmeausuianisazida au Article 1240° Uaya)@lin

IS 4

v ° vy 7y a X Ay Yo v Yo )
Q‘\Ij ﬂi%VI']ﬂ"lﬁl%%@ﬂiﬂﬁUﬂ'ﬂ'ﬂJLﬁﬂVﬂﬂ EJJUUN“U']VW]@Q%@IGUV’WLaEJ‘Vi'WEJEL'ViﬂU@Juu way Article

A = v = P o
DUUAN ﬂuﬂ/lii@iﬂﬂi, ﬂQMN’WEJﬂﬁLEJEJ’JEJ’]PmﬂiUﬂ'NNLﬁEJ‘VﬂEJﬁ]Wﬂﬁ‘UﬂW WU 65.

2 Zaaieniy, wih 67-69.
" Article 1240 ¥4 The French Civil Code Utyg]@d1 “Any human action whatsoever which causes harm to another creates an
obligation in the person by whose fault it occurred to make reparation for it.”

wannamwdfaaalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf
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Anndudniilivaendony Article 1240 wie Article 1241 9¢iindnn1sfiuandneainnis
Hoslisuinlunfiazidiniag Waseiinisieslisuinluafazdininlufiaaszfiansanns
N3zINU99Las (Conduct-based Liability) wailuafiniusulnfennudenigduinein
dudniildvaendeasiansanaiulivaen fovesdudiaindidud wIewdufisadudd

(Product-defect-based Liability) unnn1snsgyinvesdnas’

2) AuduRialagiagsasn (Strict Liability) nguangasiiinvesIaaa

Ly LY

funTngRfismuanusuinlnewmssndalivanensd wu Article 1243 pusuiindfieniny
Feowmeduiinandns w3e Article 1244 audemediinanlsadouiineadisudaiiniy
Frgaunnsomiertanistisednm uonaniu mageesHiumadnimdnFesnnuiuiiolng
issndaunUsuldlunsdinusuiasenudemeiiniuandudilivasadeibundng

duns1eng 1uly Article 12427 IviiauauvsenseunseIvs o ldduAduns18 SUllaLile

" Article 1241 ¥83 The French Civil Code Uayaj@11 “Everyone is liable for harm which he has caused not only by his action,
but also by his failure to act or his lack of care.”

wlarnneSamalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf

 gtud Junslenns, nguunenisilBeengléiuanudemeaindudi, wih 68.

" Article 1242 ¥83 The French Civil Code UgyeJan

“One is liable not only for the harm which one causes by one’s own action, but also for that which is caused by the action
of persons for whom one is responsible, or of things which one has in one’s keeping.

However, a person who holds on whatever legal basis all or part of immovable or movable property in which a fire has arisen
shall not be liable as regards third parties for harm caused by that fire unless it is established that it must be attributed to his fault or the
fault of persons for whom he is responsible.

This provision does not apply to the relations between owners and tenants, which remain governed by articles 1733 and 1734
of the Civil Code.

To the extent to which they exercise parental authority, a father and mother are jointly and severally liable for harm caused
by their minor children who live with them. Masters and employers, for harm caused by their servants and employees25 within the
functions for which they employed them.

Teachers and artisans, for harm caused by their pupils and apprentices during the time which they are under their supervision.

The above liability arises unless the father and mother and the artisans cannot prove that they could not have prevented the
action which gave rise to this liability.

As regards teachers, fault, lack of care or a failure to act invoked against those as having caused the harmful action, must be

proved by the claimant at first instance following the general rule.”
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wlannamwdfaaalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf
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" Article 1245 9849 The French Civil Code Chapter Il Liability for Defective products Uaye@31 “A producer is liable for harm
caused by a defect in his product, whether or not he is bound by a contract with the victim.

wannawdfaaalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf

" Article 1245-1 494 The French Civil Code Chapter Il Liability for Defective products UeyeJA31 “The provisions of this Chapter
apply to the reparation of harm which results from personal injury.

They also apply to the reparation of harm above an amount determined by decree, which results from damage to property
other than the defective product itself.”

wannamwdfaaalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf
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" Valerie Kayser, Launching Space Objects: Issues of Liability and Future Prospects pp. 250 - 251.
" gnsws dsedand, funsuslan, vt 43-44.

T \Spaieniy, i 27-28.
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SuRlun9aEln Banenas a.a. 1990 Lun’nhzmmaaimuwimammﬂgwmmwaiadiu
Product Liability Directive (85/374/EEC) vesUssinalunguanainglsy lngaannguang
ANNSURRRBAMLEmesuLAnanduA17liUaende (Product Liability Act) 3831 The
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nvuNeAUSURAReAUAlIUaanis ProdHaftG 38 The German Civil Code: Tort 8819
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duanvntu nseslisuinmuanlulsosveIn1ssuUsEAUdUAT (Warranty) U09Usging

wosuiiilalagefeUssuian)uungwniveaeosuidnivedn The German Civil Code:

" Article 1245-14 ¥83 The French Civil Code Chapter Il Liability for Defective products Uayejidn “Contract terms which seek to
exclude or limit liability for defective products are forbidden and deemed not written.

However, as regards harm caused to property which is not used by the victim mainly for his own private use or consumption,
contract terms agreed between persons acting in the course of a business or profession are valid.”

wannawdfaaalng http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf

" gifugd Junslenns, nguunenisiBeienglaiuanudemeaindun, wih 72.

" Michael A. Veltins, "The New Law of Product Liability in the Federal Republic of Germany," The Transnational Lawyer Volume

3(1990): 92.
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" Section 433 Typical contractual duties in a purchase agreement ¥84 German Civil Code UtygJii

“(1) By a purchase agreement, the seller of a thing is obliged to deliver the thing to the buyer and to procure ownership of
the thing for the buyer. The seller must procure the thing for the buyer free from material and legal defects.

(2) The buyer is obliged to pay the seller the agreed purchase price and to accept delivery of the thing purchased.”

wannawieesdulay https://www.gesetze-im-internet.de/englisch_bgb/englisch bgb.html#p3484

% alfud Junslenins, nguunemadenegldsuanudsmeandud, wi 72.

™ Section 823 Liability in damages 484 German Civil Code UtygJin

“(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of
another person is liable to make compensation to the other party for the damage arising from this.

(2) The same duty is held by a person who commits a breach of a statute that is intended to protect another person. If,
according to the contents of the statute, it may also be breached without fault, then liability to compensation only exists in the case of
fault.”

wdamnnwieesdulng https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3484

81 v & = P = s v o
DUUMN ﬁ]u%ﬁi@ﬂ’]ﬂi, ng MQJ’TEJﬂ’]iL?JEJ’]?J']ETl@ﬁUﬂ'J'HJLﬁEm']EH]']ﬂﬁuﬂ’], U 72,
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(3) mstlasfadigisznaumsiuralaslingmneausuinnanudse

dusintuandunibivasnse

delvinguunenisluresuszimmduluniy Product Liability Directive
(85/374/EEC) Uszmmgesuilugruziiuandnuesannmeylsuisldoonngrungainuiu
somudemesuinaindudiilivaende (Product Liability Act-PLA) neldndnainusu
AnlaeiAsansa (Strict Liability) #931 The Produkthaftungseesetz (the “ProdHaftG”) waw
fnateduldiilotuil 1 unsan a.m.1990% fualvigidmeaansafiedlignaniuialalagly

ProdHaftG %158 The German Civil Code: Tort aghdlaaganilefila

Un31n1590L8TTULTIUIY AILLANAIITENININGMLE ProdHaftG #3e
The German Civil Code: Tort fig NYnuU18 ProdHaftG 98iAMNLTUIIANINAIINGUUNY
azialuiosmnudsmeiionnldiunisvaeld nguyanafiazdesivia uazngmine
ProdHaftG lsitianldfuaudisnunnsesiildifintundanisnedud fafu aluiduiten
flwesiuazldnguue ProdHaftc lun1siSendedlifuszneunissuiin 1ilesinnguane
anidinvensesiuiussaninmiegudn uiednalsAandsanilddnisuilungnune
ProdHaftG lulia.a. 2002 Aleunamalumsdslidnasunldandemesulilvanudens

\B930g (Non- material damages) 10**

Tunisfiasaninduailaudunflivasndes Yssinaeesuiagldndn
Consumer Expectation test lunsiarsanirdualaifuduafluvasndy Inglaiilds
NOANTAINSDUFAN ) 198

luisesanusuiinsionudermeiAnTuwisnadunungnue ProdHaftG

'
* a o va

vl seineteasuiasygalioglu Section 1 (1) NUyAlNAnduA1zAvaldA

82 Michael A. Veltins, "The New Law of Product Liability in the Federal Republic of Germany," The Transnational Lawyer: 86.

83 v = ¥ oa = S a a v aw o o
finan sfinng, nguuneanusuiadeaudemeiinanduinlivasasy, wi 79-80.

" Section 1 Liability 84 Germany Product Liability Act of 15 December 1989 (Federal Law Gazette |, p. 2198) Utyeiin
“(1) In such case as a defective product causes a person's death, injury to his body or damage to his health, or damage to an
item of property, the producer of the product has an obligation to compensate the injured person for the resulting damage. In case of
damage to an item of property, this shall only apply if the damage was caused to an item of property other than the defective product
and this other item of property is of a type ordinarily intended for private use or consumption and was used by the injured person mainly
for his own private use or consumption.
(2) The producer's liability obligation is excluded if
1. he did not put the product into circulation,
2. under the circumstances it is probable that the defect which caused the damage did not exist at the time when

the producer put the product into circulation
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) I

aulnumaunulunsaindualidasndunelminmnudemeungdenie  wilunsdinaiy

wa

FomeiiAauanindau uniydidnanliaseuaquisnuideotensndaduniduaudi
livasndfotiues uinseunquimingduilasunfudfidemeldldidunisdius Tasena
nalddmingauiinguung ProdHaftc lidednegnreldnisduasosnunguanedldud
V]%J‘Wéauﬁ;EL%EJWEJﬁWLﬁ@IﬂuL%QW’@GUET (Objects normally used for business purposes)

WU 5aUTINN (trucks) salagansvunlvg (busses) w3esdnsnldlunsudnuuuanavinssy

(manufacturing machinery)®

'
| o

149n97n1 Section 11" Falamnualienuidsiegansnd Funiluamimninaa

Y

500 glyaslaingnglimnusuinaunguany ProdHaftG neidemeasdestnssandenen

a o [ = ! (% £a A 1 ° 1
LRI NITUANNLESNIUABNINTFUNNLAAIRININ 500 ﬁﬂi

3.2.2.3 UszinAadnia

a

sruun1sAuasesuslanveslszinadnididuuuy The Double-Track

aay o &

Protection wutignnuUsemewasuindidenigaiunsadanlainagla@ansisenandenalae

Y

lingruneAuaTaeEuTInATe$dna Ni¥a31 Consumer Code w3adnarldansisunendene

Tneldngraneuiadesasdindadulumu The italian Civil Code (ICC) Al

(1) mslasediigusznaumssuiaaudyan

3. he product was neither manufactured by him for sale or any other form of distribution for economic purpose
nor manufactured or distributed by him in the course of his business,

4. the defect is due to compliance of the product with mandatory regulations at the time when the producer put
the product into circulation or

5. the state of scientific and technical knowledge at the time when the producer put the product into circulation
was not such as to enable the defect to be discovered.

(3) The obligation to pay damages of the producer of a component part is also excluded if the defect is attributable to the
design of the product in which the component has been fitted or to the instructions given by the manufacturer of the product. The first
sentence shall apply to the producer of a raw material mutatis mutandis.

(4) The injured person bears the burden of proving the defect, the damage and the causal relationship between defect and
damage. If it is disputed whether the obligation to pay compensation is excluded pursuant to paragraph 2 or 3, the producer bears the
burden of proof.”

wlannmwieesiulay https://www.gesetze-im-internet.de/englisch_prodhaftg/englisch_prodhaftg.html

8 Michael A. Veltins, "The New Law of Product Liability in the Federal Republic of Germany," The Transnational Lawyer: 92.

" Section 11 Liability 483 Germany Product Liability Act of 15 December 1989 (Federal Law Gazette I, p. 2198) UsyeJdn “In the

case of damage to property, the injured party shall pay for damages up to an amount of 500 euros himself.”
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UszananguineunavesUsemadnauusennisidaniiseniowesiideme

a v A

1) ANSAISUUSEAUABNISTRVIHAUAITENININISTRAUAIN

D.

dusznaunisviglifuszneunisaieiu ('B2B Sales) Junsdiffuiesuusziusedein

dudnnzeveluduifiirnulasnds wunzauduenuigdesniluld Ineddeazdesld

¥
a a

ansisunsoenely 1 YduannTundumluteleveslde wastilof@anuAINUTISANANTDIE
Y Y 9 Y

De

% a ¥ =

HeITADINITIMUTITAUNNTRIvRsFuAmIAely 8 Tu Tutuleduaazidudnsiag
a v A ' =~ o a & A~ I A A a v -

SenesAndemedennandemeiiiiniu AundelieauslavslunisveAuduin vieansia
duAindy wenanndu ngunediinvuaintennawisededinanusuiiala q veafuiey

andulua

v

2) NSRS UUSEAUMBNISTBVI8AUAITENININISTRAUAIN

Ausznaunsiulam ('B2C Sales') anunsauusnissudseivaumlasn 2 nsdifie

n. MSudsziuduaniungmane (Legal mandatory warranty) tdu

(%
o w U A 14

Asulsziunudyadeveleeiliindunazdudusfdnuathvazinunwdmunzay

q
¥

Ran1sldauveEde mndumdisaunnsesdiednguiedsuseasindnyny Ineddedu

o |

Jrfpddinnudigaunnsesveduiiniegly 2 Weulusaws funuiiuanudigaunnges

[

YOIFUA wazETeaNsadeNlAINaniUREuANA YeansIA1 wIsveldansidndyan

A

o w

¥, A1fuuseiudun1du 9 lngadaslavesdvie (Voluntary

additional warranty) fianunsasnasinaInaFuUseiuduamunguunele

(2) mstlasfedliusznaunisiuianisasiiia

n1sAuAsdulaanunguneazidinveslsemadmaduluniu Article
2043 wisUsgananguaneunisdna Mdundnngmineiluifsifuanuiuiioniaziiie
Tngunsitmualigdemeannsnioniosrdemesofiusznaunisdmivarudemei
Aeduandudnitldvasndoneldndnidosnnudssuimauds (Negligence) lnggldene

¥ a 6°

eAoiglliladeI99390 17 Article 2043 fivunde Aulivasndevesdud Ay

# Marco Lombardi and Giulio Novellini, "Italy: Product Liability Law in Italy," [Online] Accessed: 16 February 2016. Available
from: http://www.mondag.com/italy/x/209092/Product+Liability+Safety/Product+Liability+Law-+In+Italy

" Article 2043 494 Italian Civil Code (ICC) Compensation for unlawful acts UgyaJ#31 “Any intentional or negligent act that
causes an unjustified injury to another obliges the person who has committed the act to pay damages.”

waanmudandlag httpy/italiantortlaw.altervista.org/civilcode.html
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L@ UMeNAULDILATU AMUANRUSIENINNITNTLYIBALNE AUUSEUINLAULEDUDI AN

Juguszneunis

lnsnavesnslddnsizensesrndemeniunguunesedasiliot [Walanaln

Y a

didsngaIuTaltenseasaderienn1efiasssy (Moral damages) sulaun Ademeiiiin

Y

MNNsAsuANUNNINIIILUINNGRAla Andemegainmslasuanuduetsla

(3) mstlesfadviguszneumsiurealaslingumuneausuinnanudenie

duintuandunibivasnse

Welingnuisnateluvesussimadulumu Product Liability Directive
(85/374/EEC) waziilomguszasdlumsensediunuduaseswosfuslaalsivinion sz
Tunguannmelsy Yssmadmalugiusiuandnvesanamglsuisldoanngmneaimiy
Anlududn lneUya@lilunguuneduasesduilan Consumer Code TITLE Il Liability for
damage caused by defective products (LEGISLATIVE DECREE NO. 206/2005) g 31afuld

AIUFATUN 23 parAu A.A. 2005

luprudemeniauiningduvesidenigniu Consumer Code Article
123" Syl didemeldandemedmsuanudemeniiaunninddusuueniviieainda
duanlivasadetuies wmnanudensiauininddundanlngudifidemelaldvie

Uilnalumsdudn Tnedidemeazlisuandemennzaiuiiiundt 387 gls®

Ha1NN1TeNNYNUIEAIINTURARBAINLE N8 duAnTUaINFUAT Y
Uaondy (Consumer Code) Wvinlviidevelidesfigadaitudszuimiduidaeves
AUsENOUNT Wesiagatdndanudemeiindu wazlinnuduiusseninminseyiuazaa

(ngldnanazdfiamlulunguuneuns) wazduddudududilivaseds (aslddemves
“dumiliiasndiy” meldnguinefuasesuilaail)®

" Article 123 w@4 Italian Civil Code (ICC) Payment of damages Utyeiiin
“1. Compensation for the following damages may be paid in accordance with the provisions of this Title:
a) damages caused by death or personal injury;
b) damages to or the destruction of any item of property other than the defective product itself, provided that it
is normally destined for private use or consumption and thus principally used by the injured party.
2. Damage to property may only be compensated insofar as it exceeds € 387.”
wamnmudandlag httpy/italiantortlaw.altervista.org/civilcode.html
# Marco Lombardi and Giulio Novellini, "Italy: Product Liability Law in Italy."
¥ Ibid.
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msldundyaAnuiuiailuamunguungagifinniy Cvil Code (ICC)
Article 2043 faunsaldsaufuanusuialagiasensnniu Consumer Code Ainsdumy
Product Liability Directive (85/374/EEC) vatannnglsuls laaiduluniu Article 13 wiis
Product Liability Directive (85/374/EEC) 71 ¥ &y ¢ # 1 % Product Liability Directive
(85/374/EEC) Aadliifinansznula q dednsla q Fafidemedaundnngmunedanyvie
anusuiingadldnnusuRaniudye w'%aﬁzUUﬂ’am%’UﬂmﬁLw?&qﬁasj m L’Jmﬁﬂgmma‘ﬁ

Usgnely &

agals fildsunuinyananagldsupnuAuasemungmneausUiinge

a U a dy b4 1 o a ddy L b4 ¥ 1
ANULdeeduLinTuINduAlivasndyveauseinadn1al IWQH’JN‘U@UL‘U@I’Jﬂ’NQﬂ’N

a1y v

Product Liability Directive (85/374/EEC) vasananglsy mmmawu’%‘[mﬁﬂuqﬂﬂa

9 9 Y

555U Al apsnSngauiian1sausiwinu Inelisnvazdunanmanineselul

ART n. 13458 fvatfiaaselumnin Tutud 22 uns1au A.A. 1999 Fasunne

Y a v

s1enilsiosndisansesliusem Ethicon Endo Surgery Inc. ¥aldandenie Tagnanie193
wlaldaunsalidandanwazsiulaisfu (a bipolar ultrasonic forceps) Nndnlaeu3Em
Ethicon Endo Surgery Inc. Tneiwlasuuimdvluvazildgunsalfinais viliifiednewn

L~ ] X o v a Yo a 12 v A
doatilann1svrannnisldaugunsaiiu enadusuluiianulamininwenileodlandluiun
22 §unay A.6.2006 tagliugnaindasunngduuliauisafigailimaiulainaiiy
deomemiinduunsrenieveantudunaunainnsidaudunivesusen Ethicon Endo

Surgery Inc.

Tudugnasal Aagnssaldiifininuindu Tnefinnwnliusem Ethicon Endo

Surgery Inc. ¥algAndeeduIu 56,000 gls wiaunenilelvunlani lnsaagnssallaln

v

wanaUsznauAIfadevesenadn landusznaver@mdudasunmg landgeudugiiniug

&

a v cag v o o v w i | I o v ¢l
AudeIvglunisideunsalnlddmsunisindadendns deudaladnlandldaugunsaly

a ° [N ad o § val &, I = A a [ ¢ a a v
Nﬁ@ﬂ@ﬂﬁ]%ﬁﬂlﬂ@&ﬂﬁgﬂ?ﬁ V]’ﬂﬁllﬂ'ﬁqllLUUIUI@'J'W]'J']ML&U“W?JV]Lﬂ@LLﬂIﬁ]WﬂLﬂ@I"\ﬂﬂﬁUﬂqﬂJ@ﬂ

'
v A [ =

1488 warAMUdsmeniintukisanievedlandfiaturiuivdsannlandlaldnug Unsel

'
v v v [ =

& ! | av v 2 & & = v ¢ a o
uuua%a')u%aﬂﬁqﬂﬂqﬂﬂiﬂiﬂﬂqﬂL"i]UﬂLUUﬂ'UUV]I"{]Wfﬂéﬂ,%amNaﬂU@Uﬂ'ﬁmﬂaﬂUﬁwwaflLaﬁJ U

]

WBRNTUIUTENDUAULAD A1AENUNTABNLIANUFUNUSTENINIANUALNEMAALALINA

fuAnuiIIaunnTesvedumMvasIala

% Ibid.
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Y [

Adnduvesragnssaifinanateidulseinulymmnanguuneivugana

fn1inmaazlinguungAuaseIluIlnAvesdn1893uLen Product Liability Directive

a A

(85/374/EEC) vosann1nglsuuusuldlunsaliigidemaidudasunnddiaiuiaiiy

Fevey (experienced consumers) iasaniodnduyaradiliguilaa (non-consumers)
ool
ARL M1afjn1 (Supreme Court of cassation, 3rd Civ. Chamber) lgifAa1ue

71 “qlg” (Users) nelel Product Liability Directive (85/374/EEC) 11m333gAANBE19NI14

o Aa

Tngmneausudsdldnduyanasssuni (natural person) audlienuves Consumer

va ¥

Code Article 123 wagzifiosanUszaianguuisunsdndailavyaavinulalifiaiiunune

o

&

T3 L TudiIuTn (professional use) fatu fidemenungvaneidmungausn

Y

' [% '
a ¥ U =]

qlauA i Uugiiiondn (professional use) fe lidnveglddumduiieussloyilunia

Y

ganavseldiany Taemalimguaiiudududianusuinluduivesuszneunisasdu

o v v v

druntlsveangrineAuasesuilnagenisazinnuliiiaduasesanzguila alliesain

9 Y

Article 123 (b) veanguuneAuAsaeustandnd taua Article 9 (b) uvs Product Liability

[ {

Directive (85/374/EEC) anUgya)dlidsluniniininainladndnitainuideniodeainunn

Y Ao va v g | ] | & 1A M Yo  wa o Y
didemenldauanlunisdiuiinay wimamivindengurangldlaTygRlilaedaudadn
Llwdanumnesdensldnsndduiousslevilunndu mafansaldnafiafinnwily
AusznounssuRasedevieililaldnindduieusslevilunsdumlamsizamaiiuii
i Aa ad Yo 1Y o ] Ya v aa v 89
yaravnAugaudaninaglasuanuduaseuazSuserimuaglalddusnianulaendey

o a

ad a a Y & 1 va PN 9] v
Afmnwituafiiluswimefuansdiduinfidemenagldngmneduases

%

Auslarludseinadandlidnluiazdonluluilan swdiduyanale g Aldnlasuay

[y

Aeveanaduanlilassassnianslunissensaddvnndnsuiale

Y

3.2.2.4 UssnAaaingy

ludseinadingy gulasuanudemeiiinanduinlivasadeansafios

AndavseRuelisuRiamudyanazngrinvdnuazasdiale laglunslddnsaunguung

AN & AUSNLNUNNLANFAIAY A9Ll

® British Institute of International and Comparative Law, "Product Liability Database - Italy - Cassazione Civile."
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(1) msessadlviguszneunissuinmudaan

Usemadanguiinguune Sale of Goods Act 1979 @slunguaneiimuali

v a N

AnusuAnvesgislulunundnausuiinlaeisansa (Strict Liability) wigiazdians

A & % [ . .. = U a
Wuasdynunan Doctrine of Privity #94/aAINIURNA

QU o

ilosfosmugudlddudidaames
e fifinisthuiiesdeniu fvedfumsiesdesmusfulssiiaedaudsimaiiang
FemaiintuaziinisSulin (Express warranty) wierdunisflesdesmudsuuseiulag
USenedifusBuseniufinteuseniudemeiianiatudand a (implied warranty) fagu
Aol

AR Daniels & Daniels v. R. White & Sons Ltd. And Tarbard® Ya1iaasslu

ART wnslazng Daniels TdRutinszufiung Daniels (an%) Fornani uvesune Tarbard
%afwmzunﬁgﬂwémLLazusif\gmm‘LmU%ﬁw R. White & Sons %amwé’uﬁaﬁy’ﬂﬁjﬁuﬁmzun
Tudrvheiiiesanluituzuniinsaaisuein (Carbonic Acid) Umiﬂjauagj u1g Daniels g
Ho9USt R. White & Sons TWsuRiansazidia Tnus1eiuseme dflundhfifiezseddaiu

sedinseiamnungmung (Duty of Care) uirnasniled 1ie39nune Daniels ldaunsaigadl

ANMUUTZLULAULEDVRIUSENY 19

W1BUazUIe Daniels 3919 w1e Tarbard TAsuRalaefioinule Tarbard
Andemnasmudtya@euiemiu Sale of Goods Act 1979 Inedradudniinueviamny
WnzauTiazane (Lack of merchantability quality) fnadndwliune Tarbard desiuiinse
11e Daniels (@13) uamaluraininwiliue Tarbard SURAsOWS Daniels (15587) AW
vdni3esdayamu Sale of Goods Act 1979 14 1ilesannuns Daniels (n358) lallaedyan

Pyn1sPeUnNzuInULIe Tarbard

(2) mstlasfediiusznaunisiuianisagiiia

'
al

lunsdagidemelulidundyqyludygrdenis awisafleslifuievie

AnanduensuRalalaglingmineasiiinlusesvesnuussumduse (Negligence) &ema

vosUszimasangulainanutnnluausydnseds (Duty of Care) unld Iaganananliinnin
P <t

yaranilseglnanuinuaranils nseaglndnunindauvesunnady yanatuininiNagses

Linseyiliinanudenieuiynraduvsensndduren’” lnsyaraienasznseinnising

% Daniels & Daniels v. R. White & Sons Ltd. And Tarbard [1938] 4 All ER 258.
! otud Junslenns, nguunenisilBeenglaiuanudemeaindus, wih 54.
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Uszumiduidelmiudndesivihdegisensedvidesiuin lnglunginiseluisets yana

a1 a =

nilaeavsininnsednyaranillaudliitaduiusnsdygdonu aemalanmanlily

AR}

=

lupRsEndng Lievre v. Gould” Igidemeasiledlilanisuiinlagyssumiduiaelavgsoad

asfUsznouaUszns Ao
(1) SnavazdasintilunsldausedaseSs Outy of care) seland
(2) SnagldnszyRamiidanann
(3) Samdemeiatuwdlond

(@) TAINUAUNUSTENINANITNTLIILALNATLUININUNLUNIT LT AL

sedinseTvesdasazANUdsvnenlanilasu

Fandnnisvesmadinanldgnesuiuegisniewnnanazgniienin “ndn
Wloutiuiia” (Neighbor Principle) Tnemdnlut3as Neighbor Principle i‘ﬁuiﬂquwﬁiﬁ
fei3eeruuiiafioguugIunienduiln (Fault - based Liability) laildaausuiinlag
\A33m3n (Strict Liability) faigunguunevesussimaansgendnn vilifidemeiinisynthi

lunsiigauinguanvsegdndnnielaldninusedaseds Outy of Care) mMuniniuaL” dq

Usinglaanadndulunisaluil

AR 31319 Donoghue U Stevenson™ Donoghue Kidenglundiilasy

LADIANVBIIIU Stevenson W1ANLEY FaUsINYITules (Ginger ale) tuliouningng
8t Donoghue tina1n15e st luiiveg193uusnilosnInfiunIaiufngnd uitiednin

Yo a4 A P = M Y& Lo [ Y A 4 A Y o= 1
Donoghue tasuiasashusnaniieu Fsliladuadyariuidivesiunugiasosmuduislyl

annsadenlidweduseiesiusuinlngldndnludenedyydenels Donoghue
Jasinan1siazilesiedli Stevenson fuanadosiudsnansuialasldnguuneisesasidin G
il Donoghue fin13¥lun13#aain Stevenson i ilumsldauseinse S (Duty of
Care) fio Donoghue finadndulit Donoghue FuzAR LﬁaqmﬂmmmﬁgaﬂﬁmaLﬁuléhf’]
Stevenson Tugtugdnasinihiinagsesldmmseinse Tamuaunis (Duty of Care) Tuises
nsquanuUasairesfieuariuilandud uisuaglildldniusedase Yamuniii

AINATY

°Z Lievre v. Gould [1893] 1 OB 491, (1893) 9 The Times LR 243, 62 LJOB 353, 68 LT 626, 57 JP 484.

LI = vy = s v o
DUUAN ﬂ‘u'ﬂﬂ@iﬂﬂi, ﬂQMN’WEJﬂﬁLEJEJ’JEJ’WmﬂiUﬂ'NJJLﬁEJ‘Vi’]EH]Wﬂﬁ'UﬂW WU 58.

o Donoghue v. Stevenson All ER Rep 1; [1932] AC 562; House of Lords
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a v ! 1% o < [ aa o < d' v A v
aRdananlagniunduussingulunisitadeussaus eamtintunisly

o v Aa

AUTELATETe (Duty of Care) vodgUsenaunisdeduilna lasealalid1dnduin
Stevenson #Anu17lun1slgni1usednseds (Duty of Care) o Donoghue LH8991N

Stevenson luguggrandumdenininlunisldanuseinse Tuteduslandud uavazdes

v a 1

URasaAULEs e TIAnTUINANULEs et uANUE s eRAanunglaaInN1TNTET

et analaldnananuaanungvefuandunn (Foreseeability) lnsaalannamanty

(%
ad = 4

ARTIN “UPARTINTNTNABILTAINUTZIATE TIMUANAISNIENANLALINITNTLYINNIBNITALLIY

o o Y1 1 Y a I~ ! = & Y1 Yo
nsnseviienamevanelaitetaneliinenudsmesiyaragaduiinavunglainelasu
HaNIENUBENATn LazlnensaaINNIINILYINEeazIuN1sNILYINISAINGT3” Tagndnd
ARTEIINAANINYIFINANTENT “Ndniiiautung” (Neighbor Principle) tWsiengvsng
Son “yanadadufinaninglainaglisunanssnuegelndiauaslnensiainnisnszyinge

v 0 4 1 oA v o v & A v o v @ i Y v o= &
Az IuN1INIeIin” 1 “Weudin” Ay yaeadldlaldanusedaseisdnandiwiu 3adu

AnseyhazlinlagUseumdssesiuiavaldndemeniinduseidens widtyamaiy q ag

Lilsduedyalaeassiuidomenniu

Y

(3) ms#lesfediiusznaunisiuialagldnguineainusulinsanludene
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duasosfuilnaieatuauiviindenuidemeiiiniuainduditlivasnde aeld
ﬂg]mwﬁﬁ%'adw Consumer Protection Act 1987 (the “CPA”): Part 1 Product Liability
wazldinsimdnluSesrnusuiinlaewmsansa (Strict Liability) uldlunsdliausuiinde

a A a a Yy av v 95
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&qlu Section 3" Wit Consumer Protection Act 1987 laldwan Consumer
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°> Robin Cantor, Products Liability, p. 106.
" Section 3 ¥99 UK Consumer Protection Act 1987 Uayal@i1 “Meaning of “defect”.
(1) Subject to the following provisions of this section, there is a defect in a product for the purposes of this Part if the safety

of the product is not such as persons generally are entitled to expect; and for those purposes “safety”, in relation to a product, shall
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wualondu

(1) ANULAIMLRDTIN 519718
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a

ANudevigdeniu) lnemniu Section 5 (3) gusgnaunislddesiuiialunuideniese

include safety with respect to products comprised in that product and safety in the context of risks of damage to property, as well as in
the context of risks of death or personal injury.

(2) In determining for the purposes of subsection (1) above what persons generally are entitled to expect in relation to a
product all the circumstances shall be taken into account, including—

(a) the manner in which, and purposes for which, the product has been marketed, its get-up, the use of any mark
in relation to the product and any instructions for, or warnings with respect to, doing or refraining from doing anything with or in relation
to the product;

(b) what might reasonably be expected to be done with or in relation to the product; and

() the time when the product was supplied by its producer to another; and nothing in this section shall require a
defect to be inferred from the fact alone that the safety of a product which is supplied after that time is greater than the safety of the
product in question.”

" Section 5 499 UK Consumer Protection Act 1987 Unyajd1

“Damage giving rise to liability.

(1) Subject to the following provisions of this section, in this Part “damage” means death or personal injury or any loss of or
damage to any property (including land).

(2) A person shall not be liable under section 2 above in respect of any defect in a product for the loss of or any damage to
the product itself or for the loss of or any damage to the whole or any part of any product which has been supplied with the product in
question comprised in it.

(3) A person shall not be liable under section 2 above for any loss of or damage to any property which, at the time it is lost
or damaged, is not—

(a) of a description of property ordinarily intended for private use, occupation or consumption; and

(b) intended by the person suffering the loss or damage mainly for his own private use, occupation or consumption.

(4) No damages shall be awarded to any person by virtue of this Part in respect of any loss of or damage to any property if
the amount which would fall to be so awarded to that person, apart from this subsection and any liability for interest, does not exceed
£275.

(5) In determining for the purposes of this Part who has suffered any loss of or damage to property and when any such loss
or damage occurred, the loss or damage shall be regarded as having occurred at the earliest time at which a person with an interest in
the property had knowledge of the material facts about the loss or damage.

(6) For the purposes of subsection (5) above the material facts about any loss of or damage to any property are such facts
about the loss or damage as would lead a reasonable person with an interest in the property to consider the loss or damage sufficiently
serious to justify his instituting proceedings for damages against a defendant who did not dispute liability and was able to satisfy a judgment.

(7) For the purposes of subsection (5) above a person’s knowledge includes knowledge which he might reasonably have been
expected to acquire—

(a) from facts observable or ascertainable by him; or

(b)from facts ascertainable by him with the help of appropriate expert advice which it is reasonable for him to
seek; but a person shall not be taken by virtue of this subsection to have knowledge of a fact ascertainable by him only with the help of
expert advice unless he has failed to take all reasonable steps to obtain (and, where appropriate, to act on) that advice.

(8) Subsections (5) to (7) above shall not extend to Scotland.”
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