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# # 5985953334 : MAJOR LAWS

KEYWORDS: GIFTS / FORCED PORTION
KAWIN SOMTON: Gifts : The Forced Portion for Statutory Heirs. ADVISOR:
PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur, 248 pp.

The provisions of the contract of gift in Thai Civil and Commercial
Code do not specify any limitations on donating properties. This means that the
donor, as the owner of a property, may transfer a property of his own to a third party
without limitations resulting in the diminution of or even the exhaustion of the
donor’s estate which directly affects the statutory heir’s right of inheritance when

the testator is deceased.

The study on foreign laws reveals that the French Civil Code and the
Louisiana Civil Code explicitly specify that the owner may not gratuitously donate his
own property more than a certain amount allowed by the laws. It is also found that
the German Civil Code has the provision of forced heirship as well. However, such
provision only applies to the case where the testator makes a donation as to avoid
the law of forced heirship. By the virtue of such law, the donee shall return the
property under the law of unjust enrichment; this way, a good faith donee is

protected.

The author would like to propose an amendment to Book VI, Title Il
of the Thai Civil and Commercial Code on Heirship by adding “The Law of Forced
Portion”. The main principle is to preserve a partition of a property only for the
heirs in the degree of children who are minors or sui juris but infirm and unable to
make a living and for the heirs in the degree of parents. Under this law, the testator
can no longer transfer a partition of a property to a third party while he is alive. If the
testator persists, the law should allow those forced heirs to demand for the donated
property exceeding the legally disposable amount and return it to the testator’s
estate.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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' French Civil Code Article 913 para.l “Liberalities, either by inter vivos act or by
testament, may not exceed one-half of the property of a disposing party, if he leaves only one
child at his death; one-third, if he leaves two children; one-fourth, if he leaves three or more.”

* French Civil Code Article 920 “Liberalities, direct or indirect, that impinge upon the
reserve of one or more heirs, are reducible to the disposable portion as of the opening of the

succession.”
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AccessDate
¢ German Civil Code Section 2303

“(1) If a descendant of the testator is excluded by disposition mortis causa from
succession, he may demand his compulsory share from the heir. The compulsory share is one-
half of the value of the share of the inheritance on intestacy.

(2) The parents and spouse of the testator have the same right if they have been excluded

from succession by disposition mortis causa. The provision of section 1371 remains unaffected.”
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> German Civil Code Section 2325
“ (1) Where the testator made a gift to a third party, a person entitled to a compulsory

share may claim, as an augmentation of his compulsory share, the amount by which the

compulsory share is increased if the object given is added to the estate.”
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" French Civil Code Article 913 para.l “Liberalities, either by inter vivos act or by
testament, may not exceed one-half of the property of a disposing party, if he leaves only one
child at his death; one-third, if he leaves two children; one-fourth, if he leaves three or more.”

" French Civil Code Article 920 “Liberalities, direct or indirect, that impinge upon the
reserve of one or more heirs, are reducible to the disposable portion as of the opening of the

succession.”
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” French Civil Code Article 913 para.l “Liberalities, either by inter vivos act or by
testament, may not exceed one-half of the property of a disposing party, if he leaves only one
child at his death; one-third, if he leaves two children; one-fourth, if he leaves three or more.”

French Civil Code Article 914-1 “Liberalities, by acts inter vivos or testamentary, may not
exceed three-fourths of the assets if, in the absence of a descendant, the deceased leaves a
surviving spouse, not divorced.”

% French Civil Code Article 916 “If there is no descendant, or surviving spouse, not

divorced, liberalities by act inter vivos or by testament may exhaust the totality of the assets.”
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French Civil Code 2004 Article 914 (Act no 72-3 of 3 Jan. 1972) “Gratuitous transfers,
either by inter vivos acts or by wills, may not exceed half of the property where, failing children,
a deceased leaves one or several ascendants in each of the lines, paternal and maternal, and
three-fourths where he leaves ascendants only in one line. The property thus reserved for the
benefit of ascendants is received by them in the order that the law calls them to succeed: they
alone are entitled to that reserve in all cases where a partition concurrently with collaterals
would not give them the portion of property assigned to it.”

# John P Dawson, Gifts and Promises;Contenential and American Law Comparred, p. 53.

 Hill V. Warner,Berman J Spitz,484 A.2d 344,350(N.J.App.Div.1984)
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?" Legarde28,sadislu ibid., p.502.

% French Civil Code Article 954 “In the case of revocation on account of non-performance
of the conditions, the assets shall revert to the hands of the donor free of all charges and
hypothecs created by the donee; and the donor shall have the same rights against third party
detainers of the immovables donated as he would have against the donee himself.”

? French Civil Code Article 955 “A donation inter vivos may be revoked on account of
ingratitude only in the following cases:

1° If the donee has made an attempt against the life of the donor;

2° If the donee has been guilty of cruelty, serious offenses, or grievous insults toward the
donor;

3° If the donee refuses support to the donor.”
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* French Civil Code Article 958 “A revocation on account of ingratitude may not prejudice
transfers made by a donee, or hypothecs and other real charges that he may have imposed on
the object of the donation, provided they all are previous to the publication, in the land registry,
of the claim for revocation. In case of revocation, the donee shall be ordered to return the value
of the objects alienated, with regard to the time of the claim, and the fruits, counting from the
day of that claim.”

> French Civil Code Article 960 “All donations inter vivos made by persons who had no
children or descendants presently living at the time of the sift, of whatever value they may have
been, and for whatever reason they may have been made, and although they were reciprocal or
remunerative, even those made in favor of marriage by persons other than the spouses to each
other, may be revoked, if the act of donation so provides, by the occurrence of the birth of a
child to the donor, even after his death, or of the adoption of a child by him as provided in
Chapter | of Title VIII of Book I.”

* French Civil Code Article 953 “A donation inter vivos may be revoked only on account
of the non-performance of the conditions under which it was made, on account of ingratitude,

and on account of the occurrence of the birth of children.”
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* Ibid.

* Ibid.,p.552.

" French Civil Code Article 734 “In the absence of a spouse who is called to the
succession, relatives are called to succeed as follows:

1° Children and their descendants;

2° The father and mother; brothers and sisters and the descendants of the these;

3° Ascendants other than the father and mother; 4° Collaterals other than brothers and
sisters and the descendants of these. Each of these four categories constitutes an order of heirs

that excludes the following.”
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* French Civil Code Article 756 “A spouse who is called to the succession is called to it

either alone or together with the relatives of the deceased.”
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* French Civil Code Article 751 “Representation is a legal fiction whose effect is to call to
the succession the representatives of the rights of the person represented.”

French Civil Code Article 752 “Representation occurs ad infinitum in the descending direct
line. It occurs in all cases, whether the children of the deceased succeed together with the
descendants of a predeceased child, or whether, all the children of the deceased having died
before him, the descendants of those children are among themselves in equal or unequal
degrees.”

*“ French Civil Code Article 726 “The following are unworthy of succeeding and, as such,
are excluded from the succession:

1° One who is sentenced, as perpetrator or accomplice, to a criminal penalty for having

intentionally caused or attempted to cause death to the deceased;
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2° One who is sentenced, as perpetrator or accomplice, to a criminal penalty for having
intentionally struck or committed violence or assault that led to the death of the deceased
without the intention of causing it.”

* French Civil Code Article 804 “The renunciation of a succession is not presumed. To be
effective against third parties, a renunciation by a universal heir or an heir under universal title
must be addressed to or deposited with the court in whose jurisdiction the succession was
opened.”

*“ French Civil Code Article 805 “The heir who renounces is deered never to have been
an heir. Except as provided by Article 845, the portion of the renouncing party falls to his
representatives; if there are none, it accretes to his co-heirs; if he is the only one, it devolves to

the next lower degree.”
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* French Civil Code Article 912 para.1“The reserved portion is that part of the assets and
rights of the succession whose devolution, free of charges, legislation assures to certain heirs,
called forced heirs, if they are called to the succession and if they accept.”

French Civil Code Article 913 para.l “Liberalities, either by inter vivos act or by testament,
may not exceed one-half of the property of a disposing party, if he leaves only one child at his
death; one-third, if he leaves two children; one-fourth, if he leaves three or more.”
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® Henry Dyson, Erench Property and Inheritance Law Principle and Practice, (New York:

Oxford University Press, 2003), p. 227.
46 . .
ibid., p.262.
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® Henry Dyson, Erench Property and Inheritance Law Principle and Practice, p. 262.

i French Civil Code 2004 Article 914 (Act no 72-3 of 3 Jan. 1972) “Gratuitous transfers,
either by inter vivos acts or by wills, may not exceed half of the property where, failing children,
a deceased leaves one or several ascendants in each of the lines, paternal and maternal, and
three-fourths where he leaves ascendants only in one line. The property thus reserved for the

benefit of ascendants is received by them in the order that the law calls them to succeed: they
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alone are entitled to that reserve in all cases where a partition concurrently with collaterals
would not give them the portion of property assigned to it.”

** French Civil Code Article 914-1 “Liberalities, by acts inter vivos or testamentary, may not
exceed three-fourths of the assets if, in the absence of a descendant, the deceased leaves a

surviving spouse, not divorced.”
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" French Civil Code Article 921 Para.l “Reduction of dispositions inter vivos may be
requested only by those for whose benefit legislation establishes the reserve, by their heirs or
their assigns: donees, legatees, and creditors of a deceased may not request that reduction or
benefit from it.”

? French Civil Code Article 924 “When a liberality exceeds the disposable portion, the
beneficiary, whether or not a presumptive heir, must indemnify the forced heirs up to the

amount of the excessive portion of the liberality, whatever that excess might be. The payment of
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an indemnity by a forced heir is made by taking less and by priority through imputation onto his
rights in the reserve.”

” Ibid.

** French Civil Code Article 924-4 para.l “After discussion of the property of the debtor of
the indemnity in reduction and in case of his insolvency, the forced heirs may exercise the action
in reduction or revendication against third detainers of immovables that were part of the
liberalities and alienated by the donee. The action is exercised in the same manner as against the
beneficiaries themselves and following the order of the dates of the alienations, beginning with

the most recent.”
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® French Civil Code Article 913 para.l “Liberalities, either by inter vivos act or by
testament, may not exceed one-half of the property of a disposing party, if he leaves only one
child at his death; one-third, if he leaves two children; one-fourth, if he leaves three or more.”

*® French Civil Code Article 914-1 Liberalities, by acts inter vivos or testamentary, may not
exceed three-fourths of the assets if, in the absence of a descendant, the deceased leaves a
surviving spouse, not divorced.”

o French Civil Code Article 916 “If there is no descendant, or surviving spouse, not

divorced, liberalities by act inter vivos or by testament may exhaust the totality of the assets.”
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> Pierre Ranaud, Les Successions Et Les Liberalités, (France: Montligeon, 1983), p. 319. And

Case 18 February 1818,D0.5.429,5.63.1.513.
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Ranaud,Les successions et les liberalités,(France: Montligeon,1983),p.319) aﬂwaiﬁmmmsﬁmagq
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> French Civil Code Article 913 para.2 “A child who renounces the succession is counted
among the number of children left by the deceased only if he is represented or if he is bound to

collate a liberality by application of the dispositions of Article 845.”
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* Pierre Beauvarlet, Rapport Et Reduction Des Liberalites, (Tolouse: Litec, 1996), p. 74.
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* French Civil Code Article 922

“Reduction is determined by forming a mass of all the assets existing at the death of the
donor or testator.

The assets that were disposed of by inter vivos are added to this mass fictitiously,
according to their state at the time of the donation and their value at the opening of the
succession, after deducting from them the debts or the charges that encumber them. If the
assets have been alienated, one takes account of their value at the time of alienation. If there
has been subrogation, one takes account of the value of the new things on the date the
succession opened, according to their state at the time of acquisition. Nevertheless, if the
depreciation of the new things was, because of their nature, unavoidable as of the day of their
acquisition, one does not take account of subrogation.

One calculates on all this property, having regard to the kind of heirs whom he leaves,
the portion of which the deceased may have disposed.”
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Beauvarlet, Rapport Et Reduction Des Liberalites, pp. 72-73.)

* Marcel Planiol, Treaties on the Civil Law,(11 Ed.Vol.3,Part.2), p. 510.
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* Pierre Ranaud, Les Successions Et Les Liberalités, p. 327.

°" Pierre Beauvarlet, Rapport Et Reduction Des Liberalites, pp. 77-78.
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® Ibid.p.65

* French Civil Code Article 922 para.2 “The assets that were disposed of by inter vivos are
added to this mass fictitiously, according to their state at the time of the donation and their
value at the opening of the succession, after deducting from them the debts or the charges that
encumber them. If the assets have been alienated, one takes account of their value at the time
of alienation. If there has been subrogation, one takes account of the value of the new things on
the date the succession opened, according to their state at the time of acquisition. Nevertheless,
if the depreciation of the new things was, because of their nature, unavoidable as of the day of
their acquisition, one does not take account of subrogation.”

" Pierre Beauvarlet, Rapport Et Reduction Des Liberalites, p. 78.
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" French Civil Code Article 922 para.2 “The assets that were disposed of by inter vivos are
added to this mass fictitiously, according to their state at the time of the donation and their
value at the opening of the succession, after deducting from them the debts or the charges that
encumber them. If the assets have been alienated, one takes account of their value at the time
of alienation. If there has been subrogation, one takes account of the value of the new things on
the date the succession opened, according to their state at the time of acquisition. Nevertheless,
if the depreciation of the new things was, because of their nature, unavoidable as of the day of
their acquisition, one does not take account of subrogation.”

" Pierre Beauvarlet, Rapport Et Reduction Des Liberalites, pp. 78-79.
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" French Civil Code Article 920 “Liberalities, direct or indirect, that impinge upon the
reserve of one or more heirs, are reducible to the disposable portion as of the opening of the
succession.”

" French Civil Code Article 924 “When a liberality exceeds the disposable portion, the
beneficiary, whether or not a presumptive heir, must indemnify the forced heirs up to the
amount of the excessive portion of the liberality, whatever that excess might be. The payment of
an indemnity by a forced heir is made by taking less and by priority through imputation onto his
rights in the reserve.”

" CfCass.,11 December 1918,P. et 5.1921.1.308

" Marcel Planiol, Treaties on the Civil Law,(11 Ed.Vol.3 Part.2), p. 521.

% David Hayton, "Trusts and Forced Heirship Problems," King's College Law Journal 4

(1993-1994): 13.
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*" French Civil Code Article 924-1 “The beneficiary may execute the reduction in kind, in
derogation of Article 924, when the thing given or bequeathed still belongs to him and is free of
any charge that did not already encumber it on the date of the liberality, as well as of any
occupation that did not exist at that same date. This faculty is extinguished if he does not
express his choice as to this modality of reduction within a period of three months, counting
from the date on which a forced heir put him in default to decide one way or the other.”
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Inefdunssudnasiintundagaudindusanazlaviiidenssulineuwdafniu(Marcel Planiol, Treaties

on the Civil Law,(11 Ed.Vol.3,Part.2), p. 523.)

* French Civil Code Article 923 “There is never an occasion to reduce donations inter
vivos except after exhaustion of the value of all things included in testamentary dispositions; and
when there is an occasion for this reduction , it is done by beginning with the last donation and
so on proceeding up from the last to the oldest.”

* Cass.,20 April 1915,0.1920.1.154. Cf.Cass.,10 August 1870,0.72.1.81,5.72.1.170
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* French Civil Code Article 929 “Any presumptive forced heir may renounce his right to
exercise an action in reduction in a succession not yet opened. This renunciation must be made
for the benefit of one or more specified persons. The renunciation only binds the person who
renounces from the day it is accepted by the person from whom he has the potential to inherit.
The renunciation may be aimed at an impingement bearing on the totality of the reserve or only
on a fraction. It may also be aimed at only the reduction of one liberality concerning one
specified thing. The act of renunciation may not create obligations that burden the person from

whom one has the vocation to inherit or be conditioned on an act made by the latter.”
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* French Civil Code Article 921 para.2 “An action for reduction prescribes in five years
counting from the opening of the succession, or in two years counting from the date that the
heirs became aware of the impingement on their reserve, but never in excess of ten years
counting from the date of death.”

*" French Civil Code Article 928 “When reduction is executed in kind, the donee restores
the fruits of that which exceeds the disposable portion, counting from the date of the death of
the donor, if the demand for reduction is made within the year; if not, then from the date of the

demand.”
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* Louisiana Civil Code Article 1468. “A donation inter vivos is a contract by which a
person, called the donor, gratuitously divests himself, at present and irrevocably, of the thing
given in favor of another, called the donee, who accepts it.”

* Louisiana Civil Code Article 1469. “A donation mortis causa is an act to take effect at the
death of the donor by which he disposes of the whole or a part of his property. A donation
mortis causa is revocable during the lifetime of the donor.”

* Louisiana Civil Code Article 1526. “The rules peculiar to donations inter vivos do not
apply to a donation that is burdened with an obligation imposed on the donee that results in a
material advantage to the donor, unless at the time of the donation the cost of performing the
obligation is less than two-thirds of the value of the thing donated.”

Louisiana Civil Code Article 1527. “The rules peculiar to donations inter vivos do not apply
to a donation that is made to recompense for services rendered that are susceptible of being
measured in money unless at the time of the donation the value of the services is less than two-

thirds of the value of the thing donated.”
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* Louisiana Civil Code Article 1495 para.l “Donations inter vivos and mortis causa may not
exceed three-fourths of the property of the donor if he leaves, at his death, one forced heir, and
one-half if he leaves, at his death, two or more forced heirs. The portion reserved for the forced
heirs is called the forced portion and the remainder is called the disposable portion.”

” Ibid.

” Louisiana Civil Code Article 1497. “Disposable portion in absence of forced heirs
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If there is no forced heir, donations inter vivos and mortis causa may be made to the whole
amount of the property of the donor, saving the reservation made hereafter.”

** Louisiana Civil Code Article 1557. “Revocation on account of ingratitude may take place
only in the following cases:

(1) If the donee has attempted to take the life of the donor; or

(2) If he has been guilty towards him of cruel treatment, crimes, or grievous injuries.”

> Louisiana Civil Code Article 1559. “Revocation for ingratitude does not affect an
alienation, lease, or encumbrance made by the donee prior to the filing of the action to revoke.
When an alienation, lease, or encumbrance is made after the filing of the action and the thing
given is movable, the alienation, lease, or encumbrance is effective against the donor only when
it is an onerous transaction made in good faith by the transferee, lessee, or creditor. When an
alienation, lease, or encumbrance is made after the filing of the action and the thing given is

immovable, the effect of the action to revoke is governed by the law of registry.”
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* Louisiana Civil Code Article 1560. “In case of revocation for ingratitude, the donee shall
return the thing given. If he is not able to return the thing itself, then the donee shall restore the
value of the thing donated, measured as of the time the action to revoke is filed.”

*" Louisiana Civil Code Article 1562. “ If a donation is subject to a suspensive condition, the
donation is dissolved of right when the condition can no longer be fulfilled.

If a donation is subject to a resolutory condition, the occurrence of the condition does not of
right operate a dissolution of the donation. It may be dissolved only by consent of the parties or
by judicial decree.”

* Louisiana Civil Code Article 1564. “An action to dissolve a donation for failure to fulfill
the conditions or perform the charges imposed on the donee prescribes in five years,
commencing the day the donee fails to perform the charges or fulfill his obligation or ceases to
do so.”

” Louisiana Civil Code Article 1565. “In case of dissolution of a donation of an immovable

for the failure of the donee to fulfill conditions or perform charges, the property shall return to
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the donor free from all alienations, leases, or encumbrances created by the donee or his
successors, subject to the law of registry. If the thing cannot be returned free from alienations,
leases, or encumbrances, the donor may, nevertheless, accept it subject to the alienation, lease,
or encumbrance, but the donee shall be accountable for any diminution in value. Otherwise, the
donee shall restore the value of the thing donated, measured as of the time the action to
dissolve is filed.

In case of dissolution of a donation of a movable for failure to fulfill conditions or perform
charges, an alienation, lease, or encumbrance created by the donee or his successors is effective
against the donor only when it is an onerous transaction made in good faith by the transferee,
lessee, or creditor.”

% | ouisiana Civil Code Article 1498. “Nullity of donation inter vivos of entire patrimony
The donation inter vivos shall in no case divest the donor of all his property; he must reserve to
himself enough for subsistence. If he does not do so, a donation of a movable is null for the
whole, and a donation of an immovable is null for the whole unless the donee has alienated the
immovable by onerous title, in which case the donation of such immovable shall not be
declared null on the ground that the donor did not reserve to himself enough for his
subsistence, but the donee is bound to return the value that the immovable had at the time
that the donee received it. If the donee has created a real right by onerous title in the

immovable given to him, or such right has been created by operation of law since the donee
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received the immovable, the donation is null for the whole and the donor may claim the
immovable in the hands of the donee, but the property remains subject to the real right that has
been created. In such a case, the donee and his successors by gratuitous title are accountable
for the resulting diminution of the value of the property.”

"' David M. Prados, "Civil Code Article 1505." Loyola Law Review 34 (1988): 569.

"% | ouisiana Civil Code Article 870 A. “The ownership of things or property is acquired by
succession either testate or intestate, by the effect of obligations, and by the operation of law.B.
Testate and intestate succession rights, including the right to claim as a forced heir, are governed

by the law in effect on the date of the decedent's death.”
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'% | ouisiana Civil Code Article 880. “In the absence of valid testamentary disposition, the
undisposed property of the deceased devolves by operation of law in favor of his descendants,
ascendants, and collaterals, by blood or by adoption, and in favor of his spouse not judicially
separated from him, in the order provided in and according to the following articles.”

* Louisiana Civil Code Article 888. “Descendants succeed to the property of their
ascendants. They take in equal portions and by heads if they are in the same degree. They take
by roots if all or some of them succeed by representation.”

'® Louisiana Civil Code Article 889. “If the deceased leaves no descendants, his surviving

spouse succeeds to his share of the community property.”
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* Louisiana Civil Code Article 890. “If the deceased spouse is survived by descendants,
the surviving spouse shall have a usufruct over the decedent's share of the community property
to the extent that the decedent has not disposed of it by testament. This usufruct terminates
when the surviving spouse dies or remarries, whichever occurs first.”

*" Louisiana Civil Code Article 891. “If the deceased leaves no descendants but is survived
by a father, mother, or both, and by a brother or sister, or both, or descendants from them, the
brothers and sisters or their descendants succeed to the separate property of the deceased
subject to a usufruct in favor of the surviving parent or parents. If both parents survive the
deceased, the usufruct shall be joint and successive.”

® Louisiana Civil Code Article 892. “If the deceased leaves neither descendants nor
parents, his brothers or sisters or descendants from them succeed to his separate property in full
ownership to the exclusion of other ascendants and other collaterals. If the deceased leaves
neither descendants nor brothers or sisters, nor descendants from them, his parent or parents

succeed to the separate property to the exclusion of other ascendants and other collaterals.”
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? Louisiana Civil Code Article 895. “If a deceased leaves neither descendants, nor
brothers, sisters, or descendants from them, nor parents, nor spouse not judicially separated, his
other ascendants succeed to his separate property. If the ascendants in the paternal and
maternal lines are in the same degree, the property is divided into two equal shares, one of
which goes to the ascendants on the paternal side, and the other to the ascendants on the
maternal side, whether the number of ascendants on each side be equal or not. In this case, the
ascendants in each line inherit by heads.”

"% Louisiana Civil Code Article 896. “If the deceased leaves neither descendants, nor
brothers, sisters, or descendants from them, nor parents, nor spouse not judicially separated, nor
other ascendants, his other collaterals succeed to his separate property. Among the collateral
relations, the nearest in degree excludes all the others. If there are several in the same degree,

they take equally and by heads.”
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" Louisiana Civil Code Article 945 “ A judicial declaration that a person is unworthy has
the following consequences: (1) The successor is deprived of his right to the succession to which
he had been called.”

"% Louisiana Civil Code Article 941 “A successor shall be declared unworthy if he is
convicted of a crime involving the intentional killing, or attempted killing, of the decedent or is
judicially determined to have participated in the intentional, unjustified killing, or attempted
killing, of the decedent...”

" Louisiana Civil Code Article 947 “A successor is not obligated to accept rights to
succeed. He may accept some of those rights and renounce others.”

" Louisiana Civil Code Article 963 “Renunciation must be express and in writing.”
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> Louisiana Civil Code Article 964 “The rights of an intestate successor who renounces
accrete to those persons who would have succeeded to them if the successor had predeceased

the decedent.”
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" Louisiana Civil Code Article 1493.A. “Forced heirs are descendants of the first degree
who, at the time of the death of the decedent, are twenty-three years of age or younger or
descendants of the first degree of any age who, because of mental incapacity or physical
infirmity, are permanently incapable of taking care of their persons or administering their estates
at the time of the death of the decedent.”
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Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable
Revolution," Louisiana Law Review 50 (1990): 438.
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" Louisiana Civil Code Article 1493 B.“When a descendant of the first degree predeceases
the decedent, representation takes place for purposes of forced heirship only if the descendant
of the first degree would have been twenty-three years of age or younger at the time of the
decedent's death.”

| ouisiana Civil Code Article 1493 C. “However, when a descendant of the first degree
predeceases the decedent, representation takes place in favor of any child of the descendant of
the first degree, if the child of the descendant of the first degree, because of mental incapacity
or physical infirmity, is permanently incapable of taking care of his or her person or administering
his or her estate at the time of the decedent's death, regardless of the age of the descendant of

the first degree at the time of the decedent's death.”
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! Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable

Revolution," Louisiana Law Review: 438.
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" |ouisiana Civil Code Book 1 Title 9 “Persons Unable to Care for their Persons or
Property (Art. 389 to 399)”
'? Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable

Revolution," Louisiana Law Review: 441.
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* Louisiana Civil Code Article 1493 E. “For purposes of this Article "permanently
incapable of taking care of their persons or administering their estates at the time of the death of
the decedent" shall include descendants who, at the time of death of the decedent, have,
according to medical documentation, an inherited, incurable disease or condition that may
render them incapable of caring for their persons or administering their estates in the future.”

' Louisiana Civil Code Article 1493 D. “For purposes of this Article, a person is twenty-
three years of age or younger until he attains the age of twenty-four years.
126

Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable

Revolution," Louisiana lLaw Review: 411,437.; Cynthia Samuel, "Letter from Louisiana : An

Obituary for Forced Heirship and a Birth Announcement for Convenant Marriage," Tulane

European and Civil Law Forum 12 (1997): 186.
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" | ouisiana Civil Code Article 1504. “ An action to reduce excessive donations may be
brought only after the death of the donor, and then only by a forced heir, the heirs or legatees
of a forced heir, or an assignee of any of them who has an express conventional assignment,
made after the death of the decedent, of the right to bring the action.”

' Louisiana Civil Code Article 1513. “The action for reduction of excessive donations may
be brought only against the donee or his successors by gratuitous title in accordance with the

order of their donations, beginning with the most recent donation. When the donated property
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is still owned by the donee or the successors, reduction takes place in kind or by contribution to
the payment of the legitime, at the election of the donee or the successors, who are
accountable for any diminution in the value of the property attributable to their fault or neglect
and for any charges or encumbrances imposed upon the property after the donation.”

# Louisiana Civil Code Article 1513. “ When the property given is no longer owned by the
donee or his successors by gratuitous title, the donee and the successors must contribute to the
payment of the legitime. A donee or his successor who contributes to payment of the legitime is
required to do so only to the extent of the value of the donated property at the time the donee

received it.”
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% | ouisiana Civil Code Article 1495 paral.“Donations inter vivos and mortis causa may not
exceed three-fourths of the property of the donor if he leaves, at his death, one forced heir, and
one-half if he leaves, at his death, two or more forced heirs. The portion reserved for the forced
heirs is called the forced portion and the remainder is called the disposable portion.”

' Louisiana Civil Code Article 1495 para2 “Nevertheless, if the fraction that would
otherwise be used to calculate the legitime is greater than the fraction of the decedent's estate
to which the forced heir would succeed by intestacy, then the legitime shall be calculated by

using the fraction of an intestate successor.”
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? Louisiana Civil Code Article 888. “Descendants succeed to the property of their
ascendants. They take in equal portions and by heads if they are in the same degree. They take
by roots if all or some of them succeed by representation.”

' Katherine Shaw Spaht, "Forced Heirship Changes : The Regrettable Revolution

Complete," Louisiana Law Review 57 (1996-1997): 78.

" Ibid.

" Louisiana Civil Code Article 1500. “ When a forced heir renounces his legitime, is
declared unworthy, or is disinherited, his legitime becomes disposable and the forced portion is

reduced accordingly. The legitime of each remaining forced heir is not affected.”
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" Louisiana Civil Code Article 941. “A successor shall be declared unworthy if he is
convicted of a crime involving the intentional killing, or attempted killing, of the decedent or is
judicially determined to have participated in the intentional, unjustified killing, or attempted
killing, of the decedent. An action to declare a successor unworthy shall be brought in the
succession proceedings of the decedent.”

2" Louisiana Civil Code Article 1621 A. “A parent has just cause to disinherit a child if:

(1) The child has raised his hand to strike a parent, or has actually struck a parent; but a
mere threat is not sufficient.

(2) The child has been guilty, towards a parent, of cruel treatment, crime, or grievous
injury.

(3) The child has attempted to take the life of a parent.

(4) The child, without any reasonable basis, has accused a parent of committing a crime
for which the law provides that the punishment could be life imprisonment or death.

(5) The child has used any act of violence or coercion to hinder a parent from making a
testament.

(6) The child, being a minor, has married without the consent of the parent.

(7) The child has been convicted of a crime for which the law provides that the
punishment could be life imprisonment or death.

(8) The child, after attaining the age of majority and knowing how to contact the parent,
has failed to communicate with the parent without just cause for a period of two years, unless

the child was on active duty in any of the military forces of the United States at the time.”
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" Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable

Revolution," Louisiana Law Review: 96-97.
” Louisiana Civil Code Article 1505. “Calculation of disposable portion on mass of

succession

ATo determine the reduction to which the donations, either inter vivos or mortis causa,
are subject, an ageregate is formed of all property belonging to the donor or testator at the time
of his death; to that is fictitiously added the property disposed of by donation inter vivos within
three years of the date of the donor's death, according to its value at the time of the donation.

B.The sums due by the estate are deducted from this aggregate amount, and the
disposable quantum is calculated on the balance, taking into consideration the number of forced

heirs.”
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LLiﬂﬁULa\i( David M. Prados, "Civil Code Article 1505," Loyola Law Review 34 (1988).)

" Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable
Revolution," Louisiana Law Review: 107.

“"lbid., p.108.

“ Ibid.

“Ibid., p.109
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 Louisiana Civil Code Article 1505 C. “Neither the premiums paid for insurance on the
life of the donor nor the proceeds paid pursuant to such coverage shall be included in the above
calculation. Moreover, the value of such proceeds at the donor's death payable to a forced heir,
or for his benefit, shall be deemed applied and credited in satisfaction of his forced share.”
Louisiana civil code Art. 1505 D. “Employer and employee contributions under any plan of
deferred compensation adopted by any public or governmental employer or any plan qualified
under Sections 401 or 408 of the Internal Revenue Code, and any benefits payable by reason of
death, disability, retirement, or termination of employment under any such plans, shall not be
included in the above calculation, nor shall any of such contributions or benefits be subject to
the claims of forced heirs. However, the value of such benefits paid or payable to a forced heir,
or for the benefit of a forced heir, shall be deemed applied and credited in satisfaction of his
forced share.”
> Louisiana Civil Code Article 1510. The value of a remunerative donation is not
included in the calculation of the forced portion, and the donation may not be reduced, unless

the value of the remunerated services is less than two-thirds the value of the property donated
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at the time of the donation, in which event the gratuitous portion is included in the calculation
and is subject to reduction.”

Louisiana Civil Code Article 1511. “ The value of an onerous donation is not included in
the calculation of the forced portion, and the donation may not be reduced, unless the value of
the charges is less than two-thirds the value of the property donated at the time of the
donation, in which event the gratuitous portion is included in the calculation and is subject to
reduction.”

146

Katherine S. Spaht et al, "The New Forced Heirship Legislation: A Regrattable

Revolution," Louisiana Law Review: 110.
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" Repealed by Acts 1997,No.706

" Louisiana Civil Code Article 1504. “ An action to reduce excessive donations may be
brought only after the death of the donor, and then only by a forced heir, the heirs or legatees
of a forced heir, or an assignee of any of them who has an express conventional assignment,
made after the death of the decedent, of the right to bring the action.”

0 Louisiana Civil Code Article 1503. “A donation, inter vivos or mortis causa, that impinges
upon the legitime of a forced heir is not null but is merely reducible to the extent necessary to

eliminate the impingement.”
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! Katherine Shaw Spaht, "The Aftermath of the Revolution : 1990 Changes to the New

Forced Heirship Law," Louisiana Law Review 51 (1991): 476.

2 | ouisiana Civil Code Article 1507. “Donations inter vivos may not be reduced until the
value of all the property comprised in donations mortis causa is exhausted. The testator may
expressly declare in the testament that a legacy shall be paid in preference to others, in which
case the preferred legacy shall not be reduced until the other legacies are exhausted.”

"> | ouisiana Civil Code Article 1508. “When the property of the estate is not sufficient to
satisfy the forced portion, a forced heir may recover the amount needed to satisfy his legitime
from the donees of inter vivos donations made within three years of the date of the decedent's
death, beginning with the most recent donation and proceeding successively to the most

remote.”
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* Louisiana Civil Code Article 1509. “When a donee from whom recovery is due is
insolvent, the forced heir may claim his legitime from the donee of the next preceding donation
and so on to the donee of the most remote donation. A donee who pays the share of an
insolvent donee is subrogated to the rights of the forced heir against the insolvent donee.”

> Louisiana Civil Code Article 1513 “The action for reduction of excessive donations may
be brought only against the donee or his successors by gratuitous title in accordance with the
order of their donations, beginning with the most recent donation. When the donated property
is still owned by the donee or the successors, reduction takes place in kind or by contribution to
the payment of the legitime, at the election of the donee or the successors, who are
accountable for any diminution in the value of the property attributable to their fault or neglect
and for any charges or encumbrances imposed upon the property after the donation.

When the property given is no longer owned by the donee or his successors by gratuitous
title, the donee and the successors must contribute to the payment of the legitime. A donee or
his successor who contributes to payment of the legitime is required to do so only to the extent

of the value of the donated property at the time the donee received it.”
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° Louisiana Civil Code Article 1500. “When a forced heir renounces his legitime, is
declared unworthy, or is disinherited, his legitime becomes disposable and the forced portion is
reduced accordingly. The legitime of each remaining forced heir is not affected.”

" French Civil Code Article 921 para.2 “The limitation period of the action in abatement
is five years from the opening of the succession, or two years from the day the heirs had
knowledge of the damage to their reserves without ever to exceed ten years from the death.”

" 9 Louisiana Civil Code 2017 Book3 Title24 “Prescription(Art.3445 to 3505)”

" Louisiana Civil Code Article 1512 “The fruits and products of property donated inter
vivos belong to the donee except for those that accrue after written demand for reduction is

made on him.”
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' German Civil Code Section 516

“(1) A disposition by means of which someone enriches another person from his own
assets is a donation if both parties are in agreement that the disposition occurs gratuitously.

(2) If the disposition occurs without the intention of the other party, the donor may,
specifying a reasonable period of time, request him to make a declaration as to acceptance.
Upon expiry of the period of time, the donation is deemed to be accepted if the other party has
not previously rejected it. In the case of rejection, return of what has been bestowed may be

demanded under the provisions on the return of unjust enrichment.”
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1oz E.J.Cohn, Manual of German Law, (London: Oceana Publications, 1968), p. 136.

'** German Civil Code Section 525

“(1) Anyone who makes a donation subject to a condition may demand that the condition
is fulfilled if he himself has performed.

(2) If fulfilment of the condition is in the public interest, then the competent public
authority may also demand fulfilment after the death of the donor.”

1ot E.J.Schuster, The Principles of German Civil Law, (Oxford: Clarendon Press, 1979), p. 235.




141

MNNsERRTUTESUAzdeU TRt senillilavinlisuasdesimindduveanuiaauningud

Y

[ v
) U IS a

Wunisukdunsenadselevinlasuainnindadutuundisenian1seRnnund) dnvae

'
Y

manandnadudyglvegiuenlundudnvurvesdyginneuuwmuiniiveisenag19du
Wlhigs@nuwiesiiituseiumenadngn tnedssnuiinslindnssfaiuludgoyiln

o '
IS o w 1 a

mungrineviselituiianudfnyed19dduienisdndanisv msigrinfiansaniinisivi

o

vy

TneilnsgRnnunsnandladygilnnal [W1vesnssudnslunsnddudauiionuiadmiig

nindauvesnulaedaszlaglinnegngludsduvesnisirnanisivludygiliudediala s

undgyalAuvianguanedsnenisinneanisidudideuaglananisluitestely

4.3.2 N3N W luaasdgy sy ilaeaunn

N

NSAUANSINALLTITRINTTUANSIANTITRNsIlungrane e o sdiudl

[

JulwifnfidenndasiunguuieresUssinaassas i SAduas Ussmaans goLusnisy

o«

aeeun FalasudninaunanssuungrinelsiunaurauiungraneUssindlvu e a5

Upgailuwifnnufunfeanslimindduresrusinnndayanaluasaunia

senungranewestulutagduisdannuaveuialdlvigitidenssuen

nindauvesmulaefidonssuliunuaraduiuniiasmilivesyarmindduiiszanveadu

[ o [

wsanmngaeldlaviitdenssull FangvividenssudRuundyainnannguuialali

Y o

avizunmennvesviidunssunlnsudssantdosniidadiunngmneivuaaninsaly

[

a o | ' o ea ° d & 165 °o o 1% PRy
V]ﬁL%EJﬂﬁ@ﬂsﬂf‘]a']uLL'UQ‘VlTWEJﬁu1uGUWU'JUﬁGU']§quVL® Uﬁgﬂqﬁaqﬂﬁy)'ﬂqﬂﬂiﬂqwugﬂﬁﬁu

2\

Y % Y o

nanidesundyaiiuisngringsinanlaenisenningauvesnuliiiuanaduluseninangiin

N sudalidin ngringlatudwdmindduliuimemlaesssuvesdmelaglidiuan

yaAmingaunauagmediegnouniovasiaunnumesiunaenluiansnddundaiels

Y Y

' German Civil Code Section 2305 “If a person entitled to a compulsory share is left a
share of the inheritance which is less than one-half of the share of the inheritance on intestacy,
the person entitled to a compulsory share may claim from the co-heirs as his compulsory share
the amount by which his share is less than one-half. Limitations and charges of the nature

referred to in section 2306 are not taken into consideration when calculating the value.”
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" German Civil Code Section 2325 * (1) Where the testator made a gift to a third party, a
person entitled to a compulsory share may claim, as an augmentation of his compulsory share,
the amount by which the compulsory share is increased if the object given is added to the
estate.”

" German Civil Code Section 2329 “(1) To the extent that an heir is not obliged to
augment a compulsory share, the person entitled to a compulsory share may, in accordance with
the provisions concerning the return of unjust enrichment, demand from the recipient of a gift
that he return it for the purpose of making up the shortfall. If the person entitled to a
compulsory share is the sole heir, he has the same right.”

% Yudng ﬁ'ﬂﬁﬂ%'nﬁuqa, "MSYNUENTIY : Anwnsain1siudluusanlikANIeInlaesssy )
(meninusUSyaumdndin adundifenans auelfnes, Painsaluminendy, 2551), wi 77.

1 Gerhard Dannemannn, The German Law of Unjustified Enrishment and Restitution, (New

York Oxford University Press, 2009), pp. 12-13.
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Ho Ogris col.1383 9198199198191 Richard Hyland, Gits a Study in Comparative Law, p. 511.

""" German Civil Code Section 530
“(1) A donation may be revoked if the donee is guilty of gross ingratitude by doing serious
wrong to the donor or a close relative of the donor.

(2) The heir of the donor only has the right of revocation if the donee has intentionally
and unlawfully killed the donor or prevented him from revoking.”

"% German Civil Code Section 532 “Exclusion of revocation Revocation is excluded if the
donor has forgiven the donee or if one year has passed since the time when the person entitled
to revoke obtained knowledge that the requirements for him to have the right had been satisfied.
Revocation is no longer permissible after the death of the donor.”

" Ibid.
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' German Civil Code Section 533 “The right of revocation may only be waived when the
person entitled to revoke has become aware of the ingratitude.”

'™ German Civil Code Section 531

“(1) Revocation is effected by declaration to the donee.

(2) If the donation is revoked, return of the gift may be demanded under the provisions on
the return of unjust enrichment.”

' German Civil Code Section 53¢ “Donations for duty and decency Donations to meet a
moral duty or made from considerations of decency are not subject to a claim for return or to
revocation.”

""" German Civil Code Section 527

“(1) If fulfilment of the condition fails to occur, the donor may demand the return of the
gift under the conditions determined for the right of revocation of reciprocal contracts under the
provisions on return of unjust enrichment to the extent that the gift would have had to be used
to fulfil the condition.

(2) The claim is excluded if a third party is entitled to demand fulfilment of the
condition.”

'"® German Civil Code Section 534 “ Donations for duty and decency Donations to meet a
moral duty or made from considerations of decency are not subject to a claim for return or to

revocation.”
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1 German Civil Code Section 528 “ (1) To the extent that the donor, after fulfilment of
the condition, is not in a position to maintain himself reasonably and to meet the maintenance
obligation incumbent upon him by law in relation to his relatives, his spouse, his civil partner or
his previous spouse or civil partner, he may demand return of the gift from the donee under the
provisions on the return of unjust enrichment. The donee may avoid return by paying the
amount required for maintenance. The provision of section 760 and the provision applicable to
the maintenance obligation of relatives under section 1613, and in the case of the death of the
donor also the provision of section 1615, apply to the duty of the donee with the necessary
modifications.”

**® German Civil Code Section 529

“ (1) The claim to return of the gift is excluded if the donor has caused his indigence by
intent or gross negligence or if at the time of onset of his indigence ten years have passed since
the donated object was provided.

(2) The same applies to the extent that the donee, taking into account his other duties, is
not in a position to return the gift without the maintenance suitable to his station in life or the
discharging of the duties of maintenance incumbent upon him by operation of law being
jeopardised.”

! German Civil Code Section 534 “Donations for duty and decency Donations to meet a
moral duty or made from considerations of decency are not subject to a claim for return or to

revocation.”
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182 Howard D.Fisher, The German Legal System and Legal Language, (London: Cavemndish

Publishing Limited, 2002), p. 83.

' German Civil Code Section 1937 “The deceased may appoint an heir by a unilateral
disposition mortis causa (will, testamentary disposition).”

* German Civil Code Section 1939 “Legacy The deceased may by will give a material
benefit to another person without appointing the other person as heir (legacy).”

" German Civil Code Section 1922 “ (1) Upon the death of a person (devolution of an
inheritance), that person’s property (inheritance) passes as a whole to one or more than one

other persons (heirs).”
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18 E.J.Cohn, Manual of German Law, pp. 259,272.

* Howard D.Fisher, The German Legal System and L egal Language, p. 94.

**® German Civil Code Section 1967

“(1) The heir is liable for the obligations of the estate.

(2) The obligations of the estate include, in addition to the debts of the deceased, the
obligations borne by the heirs as such, in particular the obligations arising from rights to a
compulsory portion, legacies and testamentary burdens.”

'’ German Civil Code Section 1944

“(1) Disclaimer may be made only within six weeks.

(2) The period begins on the date on which the heir obtains knowledge of the devolution

and of the reason for his entitlement. If the heir is entitled by a disposition mortis causa, the
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period does not begin before the notification of the disposition mortis causa by the probate
court. The provisions of sections 206 and 210, governing limitation, apply with the necessary
modifications to the running of the period.”

" German Civil Code Section 1975 “The liability of the heir for the obligations of the
estate is restricted to the estate if curatorship is ordered in order to satisfy the creditors of the
estate (administration of the estate) or estate insolvency proceedings are instituted.”

P! German Civil Code Section 1930 “A relative is not entitled to inherit as long as a
relative of a preceding degree survives.”

"2 German Civil Code Section 1924

“(1) Heirs on intestacy of the first degree are the descendants of the deceased.

(2) A descendant living at the time of the devolution of an inheritance excludes the

descendants related to the deceased through himself from the succession.
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(3) If a descendant is no longer living at the time of the devolution of an inheritance, the
descendants related to the deceased through him take his place (succession per stirpes). (4)
Children inherit in equal shares.”

> German Civil Code Section 1925

“(1) Heirs on intestacy of the second degree are the parents of the deceased and their
descendants.

(2) If the parents are living at the time of the devolution of an inheritance, they inherit
alone and in equal shares.

(3) If at the time of the devolution of an inheritance the father or the mother is no longer
living, the place of the deceased parent is taken by his descendants under the provisions
governing succession by heirs of the first degree. If there are no descendants, the surviving parent
inherits alone.

(4) In the cases under section 1756, the adopted child and the descendants of the natural
parents or of the other parent of the child are not heirs of the second degree in relation to each
other.”

% German Civil Code Section 1926

“(1) Heirs on intestacy of the third degree are the grandparents of the deceased and
their descendants.

(2) If the grandparents are living at the time of the devolution of an inheritance, they
inherit alone and in equal shares.

(3) If the grandfather or the grandmother of one set of grandparents is no longer living at
the time of the devolution of an inheritance, the place of the deceased grandparent is taken by

his descendants. Where there are no descendants, the share of the deceased grandparent falls to
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the other grandparent and, if the other grandparent is no longer living, to the other grandparent’s
descendants.

(4) If one set of grandparents are no longer living at the time of the devolution of an
inheritance and there are no descendants of the deceased grandparents, the other grandparents
or their descendants inherit alone.

(5) To the extent that descendants take the place of their parents or more remote

forebears, the provisions governing succession by heirs of the first degree apply.”

" German Civil Code Section 1928

“(1) Heirs on intestacy of the fourth degree are the great-grandparents of the deceased
and their descendants.

(2) If great-grandparents are living at the time of the devolution of an inheritance, they
inherit alone; more than one inherit in equal shares, irrespective of whether they belong to the
same line or different lines.

(3) If great-grandparents are no longer living at the time of the devolution of an
inheritance, the one of their descendants who is most closely related to the deceased by degree
inherits; more than one equally closely related descendant inherit in equal shares.”

" German Civil Code Section 1929 (1) Heirs on intestacy of the fifth degree and of the
more distant degrees are the more distant forebears of the deceased and their descendants. (2)

The provision of section 1928 (2) and (3) applies with the necessary modifications.”
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¥’ German Civil Code Section 1937 “The deceased may appoint an heir by a unilateral
disposition mortis causa (will, testamentary disposition).”

German Civil Code Section 1938 “The deceased may by will exclude a relative, his spouse
or his civil partner from intestate succession without appointing an heir.”

" German Civil Code Section 2339 “(1) A person is unworthy to inherit:

1. if he has intentionally and unlawfully killed or attempted to kill the deceased, or has
put him in a state as a result of which the deceased was incapable until his death of making or

revoking a disposition mortis causa,
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2. if he has intentionally and unlawfully prevented the deceased from making or revoking
a disposition mortis causa,

3. if he has, by deceit or unlawfully by duress, induced the deceased to make or revoke a
disposition mortis causa,

4.if he is, in respect of a disposition mortis causa made by the deceased, guilty of a
criminal offence under the provisions of sections 267, 271 to 274 of the Criminal Code
[Strafgesetzbuch].”

*? German Civil Code Section 2344 (1) If an heir is declared unworthy to inherit, the
inheritance is deemed not to have devolved upon him. (2) The inheritance devolves upon the
person who would be entitled to inherit if the person unworthy to inherit had not been living at
the time of the devolution of the inheritance; the devolution is deemed to have occurred upon
the devolution of the inheritance.”

#® German Civil Code Section 2343 “Forgiveness Avoidance is excluded if the testator has
forgiven the person unworthy to inherit.”

' German Civil Code Section 1943 “Acceptance and disclaimer of the inheritance The
heir may no longer disclaim the inheritance if he has accepted it or if the period laid down for
disclaimer has passed; on the expiry of the period, the inheritance is deemed to have been
accepted.”

* German Civil Code Section 1945 “(1) The disclaimer is made by a declaration to the
probate court; the declaration must be made in the presence of and recorded by the probate
court or in notarially certified form. (2) The record of the probate court is made under the

provisions of the Notarial Recording Act [Beurkundungsgesetz]. (3) An authorised representative
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must have a notarially certified power of attorney. The power of attorney must be enclosed with
the declaration or submitted later within the disclaimer period.”

*® German Civil Code Section 1953

“(1) If the inheritance is disclaimed, it is deemed that the inheritance did not devolve on
those disclaiming.

(2) The inheritance devolves on the person who would be entitled if the person
disclaiming had not been alive at the time of the devolution of the inheritance; the devolution is

deemed to have taken place simultaneously with the devolution of the inheritance”
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* German Civil Code Section 2303

“(1) If a descendant of the testator is excluded by disposition mortis causa from
succession, he may demand his compulsory share from the heir. The compulsory share is one-
half of the value of the share of the inheritance on intestacy.

(2) The parents and spouse of the testator have the same right if they have been excluded

from succession by disposition mortis causa. The provision of section 1371 remains unaffected.”
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® German Civil Code Section 2305 “If a person entitled to a compulsory share is left a
share of the inheritance which is less than one-half of the share of the inheritance on intestacy,
the person entitled to a compulsory share may claim from the co-heirs as his compulsory share
the amount by which his share is less than one-half. Limitations and charges of the nature
referred to in section 2306 are not taken into consideration when calculating the value.”

? German Civil Code Section 1967

“(1) The heir is liable for the obligations of the estate.

(2) The obligations of the estate include, in addition to the debts of the deceased, the
obligations borne by the heirs as such, in particular the obligations arising from rights to a
compulsory portion, legacies and testamentary burdens.”

" German Civil Code Section 2303

“(1) If a descendant of the testator is excluded by disposition mortis causa from
succession, he may demand his compulsory share from the heir. The compulsory share is one-
half of the value of the share of the inheritance on intestacy.

(2) The parents and spouse of the testator have the same right if they have been
excluded from succession by disposition mortis causa. The provision of section 1371 remains

unaffected.”
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#® German Civil Code Section 2328 “ If an heir is entitled to a compulsory share himself,
he may refuse the augmentation of his compulsory share to the extent that he would retain his
own compulsory share, including what would be due to him as an augmentation of his own
compulsory share.”

*” German Civil Code Section 2329 “(1) To the extent that an heir is not obliged to
augment a compulsory share, the person entitled to a compulsory share may, in accordance with
the provisions concerning the return of unjust enrichment, demand from the recipient of a gift
that he return it for the purpose of making up the shortfall. If the person entitled to a

compulsory share is the sole heir, he has the same right.”
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%% German Civil Code Section 2303

“(1) If a descendant of the testator is excluded by disposition mortis causa from
succession, he may demand his compulsory share from the heir. The compulsory share is one-
half of the value of the share of the inheritance on intestacy.

(2) The parents and spouse of the testator have the same right if they have been excluded
from succession by disposition mortis causa. The provision of section 1371 remains unaffected.”

' Forced Share under German Law. Topic [oaulati]. unasfiun: https://www.german-

probate-lawyer.com/en/detail/article/forced-share-under-german-law-1492.html#section2

[AccessDate]

212
Michel Fromont and Alfred Rieg, Introduction Au Droit Allemand (Paris: Parution, 1991),

pp. 300-301.
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“ ibid.

% German Civil Code Section 2311

“(1) The calculation of the compulsory share is based on the condition and value of the
estate at the time of the devolution of the inheritance. In the calculation of the compulsory
share of a descendant and the parents of the testator, the preferential benefit of the surviving
spouse is not taken into account.

(2) The value is to be determined, to the extent necessary, by estimate. A valuation made
by the testator is not authoritative.”

*'* German Civil Code Section 2325(2) “A consumable thing is assessed at the value that it
had at the time of the donation. Any other object is assessed at the value which it had at the
time of the devolution of the inheritance; if its value was lower at the time of the donation, then

only this value is taken into account.
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21 German Civil Code Section 2325(3) “The gift is fully taken into account within the first
year prior to the devolution of the inheritance, and is taken into account by one-tenth less within
each further year prior to the devolution of the inheritance. If ten years have passed since the
donated objected was given, the gift is not taken into account. If the gift was made to the
spouse, the period does not commence until the dissolution of the marriage.”

" German Civil Code Section 2327 * (1) If a person entitled to a compulsory share has
himself received a gift from the testator, the gift is to be added to the estate in the same way as
a gift given to a third party, and at the same time is to be counted towards the augmentation
granted to the person entitled to a compulsory share. The value of a gift to be taken into
account in accordance with section 2315 is to be counted towards the total value of the
compulsory share and the augmentation.”

#® German Civil Code Section 2330 “The provisions of sections 2325 to 2329 do not apply

to gifts made to satisfy a moral duty or to give consideration to common decency.”
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" German Civil Code Section 2310 “In the determination of the share of the inheritance
that is relevant for calculating the value of a compulsory share, the calculation is to include
those persons who are excluded from succession by testamentary disposition or have disclaimed
the inheritance or have been declared unworthy to inherit. A person who is excluded from
intestate succession by renunciation of the inheritance is not included in the calculation.”

20 German Civil Code Section 1953” (1) If the inheritance is disclaimed, it is deemed that
the inheritance did not devolve on those disclaiming.”

! German Civil Code Section 2346

“(1) Relatives and the spouse of the testator may renounce their right of intestate
succession by contract with the testator. The person renouncing is excluded from intestate
succession as though he had no longer been alive at the time of the devolution of the
inheritance; he does not have a right to a compulsory share.

(2) The renunciation may be restricted to the right to a compulsory share.”
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222
E.J.Schuster, The Principles of German Civil Law, p. 629.

# German Civil Code Section 2333

“ (1) A testator may deprive a descendant of his compulsory share if the descendant

1. makes an attempt on the life of the testator, of the spouse of the testator, or of
another descendant or of a person similarly close to the testator,

2. is guilty of a major offence or of a serious intentional minor offence against one of the
persons designated in no. 1,

3. willfully violates the statutory obligation to the testator incumbent upon him to
maintain the testator, or

4. is finally sentenced to at least one year’s imprisonment without probation because of
an intentional criminal offence and participation of the descendant in the estate is hence
unreasonable for the testator. The same applies if the accommodation of the descendant in a
psychiatric hospital or in a withdrawal clinic is finally ordered because of a similarly serious

intentional offence.
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(2) Subsection (1) applies with the necessary modifications to the revocation of the
parental or spousal compulsory share.”

#* German Civil Code Section 2303

“(1) If a descendant of the testator is excluded by disposition mortis causa from
succession, he may demand his compulsory share from the heir. The compulsory share is one-
half of the value of the share of the inheritance on intestacy.

(2) The parents and spouse of the testator have the same right if they have been excluded

from succession by disposition mortis causa. The provision of section 1371 remains unaffected.”
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 German Civil Code Section 818 (2) “ If restitution is not possible due to the quality of
the benefit obtained, or if the recipient is for another reason unable to make restitution, then he
must compensate for its value.”

% German Civil Code Section 818 (3)“The liability to undertake restitution or to reimburse
the value is excluded to the extent that the recipient is no longer enriched.”

" Francesco Giglio, "A Systematic Approach to Unjust and Unjustified Enrichment," Oxford

Journal of Legal Studies 23 (September 2003): 470.

#® German Civil Code Section 822 “If the recipient bestows the gains on a third person at
no charge, then that third person is obliged to make restitution as if he had received the
disposition from the creditor without legal grounds, to the extent that as a result of the bestowal

the duty of the recipient to make restitution of the enrichment is excluded.”
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* German Civil Code Section 2329
“(2) The recipient may avoid the return of the gift through the payment of the shortfall.
(3) Among more than one recipient of gifts, a prior recipient is liable only to the extent

that a subsequent recipient is not obliged.”
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# German Civil Code Section 2328 “If an heir is entitled to a compulsory share himself, he
may refuse the augmentation of his compulsory share to the extent that he would retain his own
compulsory share, including what would be due to him as an augmentation of his own
compulsory share.”

! German Civil Code Section 2331a “ (1) The heir can demand additional time to satisfy
the compulsory share if the immediate satisfaction of the entire claim would constitute an
inequitable hardship for the heir on account of the nature of the objects of the estate, in
particular if it would force him to give up his family home or to sell business assets that form the
economic basis for the everyday life of the heir and his family. The interests of the person

entitled to a compulsory share must be adequately taken into account.”
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232@ German Civil Code Division 5 Limitation Title 1 “Subject-matter and duration of

limitation”
’ German Civil Code Section 818 “(1) The duty to make restitution extends to
emoluments taken as well as to whatever the recipient acquires by reason of a right acquired or

in compensation for destruction, damage or deprivation of the object obtained.”



168

a

Walangeani Rnssunulsvindutudlsafnssunisiwaiduiifns suegrduninadunis

¥
1 = U A

ToUNISUANSIUREITUNTIY a1y vinduduaidevienaudiulasliiinisgdisysiaidu

T o

(%
1% Y]

s3aiieUnUedgyali 1Wudu duddivsznutyminUssaanguunsundsaas Uszana

nQVENEUNNRELTEWT warUsrinangvEneuneasiy JunsnistunisiiauAuasesdns

Ypamelnesssulunsainanaivseliagials

1%
& v

pilsdmiuliinssugmsasimulation)luszuaunguunediane Juu Tanva

ee

[

ueufeaiutiufe unsihdfnssulaenisuansanuiailaeausiuseninensddsl

.

[y

ASINNULANUINLNDTI A UDRNTTUD NI 9IUsEnaulUMeNRAnNTsuaIRRAnsTUAIeNY 1)

3)

LY aa

=% & aa A ! = ] [y A Y a ' S aa =
ﬂiill‘i/iu@L‘Uuumﬂiilﬁ/ll,l,ﬁ@ﬂaﬂ']ﬂu@ ﬂ%ﬂlumﬁﬁﬂ‘UL'i](?]qulLLﬂf\]i\‘lsU@ﬂ@ﬂim AUURNTIUDNUR

d[ Q" 1 = a Y & [ 4! aa [ [ dy I~ aa d‘ Y a 4[ I3 £
ﬂiimuwgmmﬂﬂﬂmhL‘tJummaUGzNumﬂiimwmumuumﬁwLmﬁ]iwwizmm g4
v v o | ' ~234
UIAUNULDITENINANTU

235

U wa v, b
el “ussayanilas
X

a X 1 o aa v A < aa o & ]
LﬂWUUI(ﬂEJbLﬂJ‘UiﬂﬂQ{JJaL‘lﬂﬁ!@ﬂiﬂﬂUﬂ’]iVﬂUﬁﬂﬁﬁJuu ‘Vﬁ@LUUﬂiﬂJVIVHGUUIWEJWUE’]ULLWQLﬁ](ﬂ‘iﬂ

AuSuUssananguuneLanuAd 31n11131

a2 sensaminnyaivsgslaniaseundeyeiingrune tu HaveslAn IS 1eAINET7
& < = 1l & yy g = Yo ! ' N o o &
tugaunniluluezvseliinalunistduay” duludanulatanuimingnsalvidyayiveve

[ ¥
v S = 1

P o o 14 X o 7] = & aa o a 2 o <
e sy W delldyandeuiedadulfinssudmsanagnsallavivudounn Uulums
1 Y = 3 i ! v o vt & aa a
LL@%IM@JN@UQ@U@WQJWQ‘VI@JWS "NSJ‘Ui%Lﬂu{jﬂ&jﬁﬂﬂigﬂﬂiﬂﬁmﬂ’ﬂ bbel m@/ﬂ%“ﬂiﬁLUuu@ﬂiiNW
o = VY] 2y I
QﬂEJTV\Iﬁ'N"D%iJNﬁUQﬂU@W@Jﬂ{]VIQJWS‘Vﬁ@IML‘WEN%]

YAl o a

o o I3 dy Y] 1% Y Y1 1 Y wa
dmsuusziauilladafininevesamanSuralanmanliin lafiundyala

> Thomas B. Lemann, "Some Aspects of Simulation in France and Louisiana,” Tulane Law
Review 29 (1954-1955): 22.
® French Civil Code Article 1131 “ An obligation without cause or with a false cause, or

with an unlawful cause, may not have any effect.”
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# Richard Hyland, Gits a Study in Comparative Law, p. 384.

" Louisiana Civil Code Article 2025 “A contract is a simulation when, by mutual
agreement, it does not express the true intent of the parties. If the true intent of the parties is
expressed in a separate writing, that writing is a counterletter.”

#¥ | ouisiana Civil Code Article 2026. “A simulation is absolute when the parties intend that
their contract shall produce no effects between them. That simulation, therefore, can have no
effects between the parties.”

#* Louisiana Civil Code Article 2027 “A simulation is relative when the parties intend that
their contract shall produce effects between them though different from those recited in their
contract. A relative simulation produces between the parties the effects they intended if all
requirements for those effects have been met.”

# German Civil Code Section 117

“(1) If a declaration of intent that is to be made to another person is, with his consent,
only made for the sake of appearance, it is void.

(2) If a sham transaction hides another legal transaction, the provisions applicable to the

hidden transaction apply.”
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! Richard Hyland, Gits a Study in Comparative Law, p. 363.
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*® Leonard Oppenheim, Louisiana Civil Law Treatise : Succession and Donations, Vol.10,
(West Publishing 1973), p. 311.

* Louisiana Civil Code Article 1511. “The value of an onerous donation is not included in
the calculation of the forced portion, and the donation may not be reduced, unless the value of
the charges is less than two-thirds the value of the property donated at the time of the
donation, in which event the gratuitous portion is included in the calculation and is subject to
reduction.”

Louisiana Civil Code Article 1526. “The rules peculiar to donations inter vivos do not
apply to a donation that is burdened with an obligation imposed on the donee that results in a
material advantage to the donor, unless at the time of the donation the cost of performing the
obligation is less than two-thirds of the value of the thing donated.”

> Louisiana Civil Code Article 1510. “The value of a remunerative donation is not
included in the calculation of the forced portion, and the donation may not be reduced, unless
the value of the remunerated services is less than two-thirds the value of the property donated
at the time of the donation, in which event the gratuitous portion is included in the calculation
and is subject to reduction.”

Louisiana Civil Code Article 1527. “The rules peculiar to donations inter vivos do not apply
to a donation that is made to recompense for services rendered that are susceptible of being
measured in money unless at the time of the donation the value of the services is less than two-
thirds of the value of the thing donated.”
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* Marcel Planiol, Treaties on the Civil Law,(11 Ed.Vol.3,Part.2), p. 470.
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* French Civil Code Article 900 “Dans toute disposition entre vifs ou testamentaire, les
conditions impossibles, celles qui sont contraires aux lois ou aux moeurs, seront réputées non
écrites.”

® John P Dawson, Gifts and Promises;Contenential and American Law Comparred, p. 104.

*! Civ.16 July 1959,D.1960

*? German civil code section525 “(1) Anyone who makes a donation subject to a condition
may demand that the condition is fulfilled if he himself has performed. (2) If fulfilment of the
condition is in the public interest, then the competent public authority may also demand

fulfilment after the death of the donor”
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Dawson, Gifts and Promises;Contenential and American Law Comparred, pp. 110,184. )

®% French Civil Code Article 931 “All acts containing a donation inter vivos shall be
executed before notaries, in the ordinary form of contracts; and the notaries shall retain an

original of them, on pain of nullity.”
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%% ouisiana Civil Code Article 1542. “The act of donation shall identify the donor and the
donee and describe the thing donated. These requirements are satisfied if the identities and
description are contained in the act of donation or are reasonably ascertainable from information
contained in it, as clarified by extrinsic evidence, if necessary.”

%% German Civil Code Section 873 “(1) The transfer of the ownership of a plot of land, the
encumbrance of a plot of land with a right and the transfer or encumbrance of such a right
require agreement between the person entitled and the other person on the occurrence of the
change of rights and the registration of the change of rights in the Land Register, except insofar as
otherwise provided by law. ”

“" French Civil Code Article 843 para.l “Any heir coming to a succession, even one who
has accepted the succession to the extent of net assets, must collate to his co-heirs everything

that he received from the deceased, by donations inter vivos, directly or indirectly; he may not
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retain donations made to him by the deceased, unless they were expressly made to him beyond
his share in the succession”

® Louisiana Civil Code Article 1228 “A. Children or grandchildren, coming to the
succession of their fathers, mothers, or other ascendants, must collate what they have received
from them by donation inter vivos, directly or indirectly, and they cannot claim the legacies
made to them by such ascendants unless the donations and legacies have been made to them
expressly as an advantage over their coheirs and besides their portion.”

*? Richard Hyland, Gits a Study in Comparative Law, pp. 367,393.

* |bid.,pp.394-396
! Civ. 20 Feb.1996
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** French Civil Code Article 920 “Liberalities, direct or indirect, that impinge upon the
reserve of one or more heirs, are reducible to the disposable portion as of the opening of the
succession”.

*** German Civil Code Section 518 “(1) For a contract by which performance is promised as
a donation to be valid, notarial recording of the promise is required. The same applies to a
promise or a declaration of acknowledgement if the promise to fulfil an obligation or the

acknowledgement of a debt is made as a donation in the manner cited in sections 780 and 781.”
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*** Barbara C. Spudis, "Avoiding Civil Law Forced Heirship by Stipulating That New York Law
Governs," Virginia Journal Of International Law 20 (1980): 890.
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**ibid., p.891.

* ibid., p.894.

“" French civil code Art 102 para.l “The domicile of a French person, as regards the
exercise of his civil rights, is at the place where he has his main establishment.”

268Judgment of June 10,1972,Cour d’appel de Paris,[1973]

2 Judgment of July 17,1963,Cass civ. 1re,[1963]

" Judgment of Mar.22,1967,Trib.gr.inst.,Seine,[1967]
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“" Barbara C. Spudis, "Avoiding Civil Law Forced Heirship by Stipulating That New York Law

Governs," Virginia Journal Of International Law: 893.

?"? French Civil Code Article Article 14 “An alien, even if not residing in France, may be
cited before French courts for the performance of obligations contracted by him in France with a
French person; he may be brought before the courts of France for obligations contracted by him
in a foreign country towards French persons..”

*" French Civil Code Article 15 “A French person may be brought before a court of France
for obligations contracted by him in a foreign country, even with an alien.”

“™ Barbara C. Spudis, "Avoiding Civil Law Forced Heirship by Stipulating That New York Law

Governs," Virginia Journal Of International Law: 894.
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2 Judgment of Jan. 7,1964,Cass.civ.1re
*"" Barbara C. Spudis, "Avoiding Civil Law Forced Heirship by Stipulating That New York Law

Governs," Virginia Journal Of International Law: 895.
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’ Louisiana Civil Code Article 1500. “ When a forced heir renounces his legitime, is declared
unworthy, or is disinherited, his legitime becomes disposable and the forced portion is reduced
accordingly. The legitime of each remaining forced heir is not affected.”

* Louisiana Civil Code Article 1621. A. “A parent has just cause to disinherit a child if:

(1) The child has raised his hand to strike a parent, or has actually struck a parent; but a
mere threat is not sufficient.

(2) The child has been guilty, towards a parent, of cruel treatment, crime, or grievous
injury.

(3) The child has attempted to take the life of a parent.

(4) The child, without any reasonable basis, has accused a parent of committing a crime
for which the law provides that the punishment could be life imprisonment or death.

(5) The child has used any act of violence or coercion to hinder a parent from making a
testament.

(6) The child, being a minor, has married without the consent of the parent.

(7) The child has been convicted of a crime for which the law provides that the
punishment could be life imprisonment or death.

(8) The child, after attaining the age of majority and knowing how to contact the parent,
has failed to communicate with the parent without just cause for a period of two years, unless
the child was on active duty in any of the military forces of the United States at the time.”

> Louisiana civil code Art. 941. “A successor shall be declared unworthy if he is convicted
of a crime involving the intentional killing, or attempted killing, of the decedent or is judicially

determined to have participated in the intentional, unjustified killing, or attempted killing, of the
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decedent. An action to declare a successor unworthy shall be brought in the succession
proceedings of the decedent.”

® German Civil Code Section 2333

“(1) A testator may deprive a descendant of his compulsory share if the descendant 1.
makes an attempt on the life of the testator, of the spouse of the testator, or of another
descendant or of a person similarly close to the testator, 2. is guilty of a major offence or of a
serious intentional minor offence against one of the persons designated in no. 1, 3. wilfully
violates the statutory obligation to the testator incumbent upon him to maintain the testator, or
4 is finally sentenced to at least one year’s imprisonment without probation because of an
intentional criminal offence and participation of the descendant in the estate is hence
unreasonable for the testator. The same applies if the accommodation of the descendant in a
psychiatric hospital or in a withdrawal clinic is finally ordered because of a similarly serious
intentional offence.

(2) Subsection (1) applies with the necessary modifications to the revocation of the

parental or spousal compulsory share.”
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" German Civil Code Section 2339

“ (1) A person is unworthy to inherit: 1. if he has intentionally and unlawfully killed or
attempted to kill the deceased, or has put him in a state as a result of which the deceased was
incapable until his death of making or revoking a disposition mortis causa, 2.if he has
intentionally and unlawfully prevented the deceased from making or revoking a disposition
mortis causa, 3. if he has, by deceit or unlawfully by duress, induced the deceased to make or
revoke a disposition mortis causa, 4. if he is, in respect of a disposition mortis causa made by the
deceased, guilty of a criminal offence under the provisions of sections 267, 271 to 274 of the
Criminal Code [Strafgesetzbuch].

(2) In the cases set out in subsection (1) nos. 3 and 4, unworthiness to inherit does not
occur if, before the occurrence of the devolution of the inheritance, the disposition that the
testator was induced to make or in respect of which the criminal offence was committed has
become ineffective, or the disposition which he was induced to revoke would have become

ineffective”
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® French Civil Code Article 727 “The following may be declared unworthy to succeed: 1°
One who is sentenced, as perpetrator or accomplice, to a correctional penalty for having
intentionally caused or attempted to cause death to the deceased; 2° One who is sentenced, as
perpetrator or accomplice, to a correctional penalty for having intentionally committed violence
that led to the death of the deceased without the intention of causing it; 3° One who is
sentenced for false testimony against the deceased in a criminal proceeding; 4° One who is
sentenced for intentionally failing to prevent either a crime or a delict against the physical
integrity of the deceased, from which death resulted, although he could have done so without
risk to himself or to third persons ; 5° One who is sentenced for a slanderous criminal charge
against the deceased when, relating to the acts denounced, a criminal penalty was incurred; A
person may also be declared unworthy to succeed who has committed the acts referred to in 1°
and 2° above but with regard to whom, by reason of his death, the public action could not be
exercised or was extinguished.”

* French Civil Code Article 727-1 “A declaration of unworthiness as provided for in Article
727 shall be pronounced after the opening of the succession by the tribunal de grande instance
on the demand of another heir. The demand must be brought within six months of the death if
the sentence or conviction precedes the death, or within six months of the judgment if it follows

the death. In the absence of heirs the demand may be filed by the State Prosecutor’s office.”
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" French Civil Code Article 929 “Any presumptive forced heir may renounce his right to
exercise an action in reduction in a succession not yet opened. This renunciation must be made
for the benefit of one or more specified persons. The renunciation only binds the person who
renounces from the day it is accepted by the person from whom he has the potential to inherit.
The renunciation may be aimed at an impingement bearing on the totality of the reserve or only
on a fraction. It may also be aimed at only the reduction of one liberality concerning one
specified thing. The act of renunciation may not create obligations that burden the person from
whom one has the vocation to inherit or be conditioned on an act made by the latter.”

' Louisiana Civil Code Article 1500 “Forced portion in cases of judicial divestment,
disinherison, or renunciation of succession rights.

When a forced heir renounces his legitime, is declared unworthy, or is disinherited, his
legitime becomes disposable and the forced portion is reduced accordingly. The legitime of
each remaining forced heir is not affected.”

" German Civil Code Section 2346 “(1) Relatives and the spouse of the testator may
renounce their right of intestate succession by contract with the testator. The person renouncing
is excluded from intestate succession as though he had no longer been alive at the time of the
devolution of the inheritance; he does not have a right to a compulsory share. (2) The

renunciation may be restricted to the right to a compulsory share.”
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" French Civil Code Article 924-4 para.l “After discussion of the property of the debtor of
the indemnity in reduction and in case of his insolvency, the forced heirs may exercise the action
in reduction or revendication against third detainers of immovables that were part of the
liberalities and alienated by the donee. The action is exercised in the same manner as against the
beneficiaries themselves and following the order of the dates of the alienations, beginning with
the most recent. It may be exercised against third party detainers of movables when Article 2276
cannot be invoked.”

" French Civil Code Article 924 “When a liberality exceeds the disposable portion, the
beneficiary, whether or not a presumptive heir, must indemnify the forced heirs up to the
amount of the excessive portion of the liberality, whatever that excess might be. The payment of
an indemnity by a forced heir is made by taking less and by priority through imputation onto his
rights in the reserve.”

" Louisiana Civil Code Article 1513. “The action for reduction of excessive donations may
be brought only against the donee or his successors by gratuitous title in accordance with the
order of their donations, beginning with the most recent donation. When the donated property
is still owned by the donee or the successors, reduction takes place in kind or by contribution to

the payment of the legitime, at the election of the donee or the successors, who are
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accountable for any diminution in the value of the property attributable to their fault or neglect
and for any charges or encumbrances imposed upon the property after the donation.”

° German Civil Code Section 2317 “Creation and transferability of the claim to a
compulsory share (1) The claim to a compulsory share is created upon the devolution of the
inheritance. (2) The claim is inheritable and transferable.”

' German Civil Code Section 822 “If the recipient bestows the gains on a third person at
no charge, then that third person is obliged to make restitution as if he had received the
disposition from the creditor without legal grounds, to the extent that as a result of the bestowal

the duty of the recipient to make restitution of the enrichment is excluded.”
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** Louisiana Civil Code Article 1505.

“Calculation of disposable portion on mass of succession

ATo determine the reduction to which the donations, either inter vivos or mortis causa,
are subject, an aggregate is formed of all property belonging to the donor or testator at the time
of his death; to that is fictitiously added the property disposed of by donation inter vivos within
three years of the date of the donor's death, according to its value at the time of the donation.”

" German Civil Code Section 2325(3) “ The gift is fully taken into account within the first
year prior to the devolution of the inheritance, and is taken into account by one-tenth less within
each further year prior to the devolution of the inheritance. If ten years have passed since the
donated objected was given, the gift is not taken into account. If the gift was made to the

spouse, the period does not commence until the dissolution of the marriage.”
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# Louisiana Civil Code Article 1513. “The action for reduction of excessive donations may
be brought only against the donee or his successors by gratuitous title in accordance with the
order of their donations, beginning with the most recent donation. When the donated property
is still owned by the donee or the successors, reduction takes place in kind or by contribution to
the payment of the legitime, at the election of the donee or the successors, who are
accountable for any diminution in the value of the property attributable to their fault or neglect

and for any charges or encumbrances imposed upon the property after the donation.”
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» David M. Prados, "Civil Code Article 1505," Loyola Law Review: 560.

# German Civil Code Section 818 (2) “If restitution is not possible due to the quality of the
benefit obtained, or if the recipient is for another reason unable to make restitution, then he
must compensate for its value. (3) “The liability to undertake restitution or to reimburse the
value is excluded to the extent that the recipient is no longer enriched.” (Francesco Giglio, "A

Systematic Approach to Unjust and Unjustified Enrichment," Oxford Journal of Legal Studies: 470.)

> German Civil Code Section 818 (1)“(1) The duty to make restitution extends to
emoluments taken as well as to whatever the recipient acquires by reason of a right acquired or

in compensation for destruction, damage or deprivation of the object obtained.”
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* bid.p.563.

> German Civil Code Section 2329

“ (1) To the extent that an heir is not obliged to augment a compulsory share, the person
entitled to a compulsory share may, in accordance with the provisions concerning the return of
unjust enrichment, demand from the recipient of a gift that he return it for the purpose of
making up the shortfall. If the person entitled to a compulsory share is the sole heir, he has the
same right.

(2) The recipient may avoid the return of the gift through the payment of the shortfall.

(3) Among more than one recipient of gifts, a prior recipient is liable only to the extent

that a subsequent recipient is not obliged”
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* German Civil Code Section 818

“ (1) The duty to make restitution extends to emoluments taken as well as to whatever
the recipient acquires by reason of a right acquired or in compensation for destruction, damage
or deprivation of the object obtained.

(2) If restitution is not possible due to the quality of the benefit obtained, or if the
recipient is for another reason unable to make restitution, then he must compensate for its
value.

(3) The liability to undertake restitution or to reimburse the value is excluded to the
extent that the recipient is no longer enriched. (4) From the time when the action is pending

onwards, the recipient is liable under the general provisions of law.”
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