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# # 5486027034 : MAJOR LAWS

KEYWORDS : RESTORATIVE JUSTICE / RAPE / RETRIBUTIVE JUSTICE
WATHAPHON UEA-ARAK : THE APPLICATION OF RESTORATIVE JUSTICE IN RAPE
CASES. ADVISOR : KANAPHON CHANHOM, Ph.D., 190 pp.

Thailand’s current criminal justice system, “the Retributive Justice,” focuses
on proving guilt and punishing the offenders. However, rape is a crime of multiple
special features with complexities of causes, patterns and impacts of the offense.
Rape prosecution and punishment of offenders by the criminal justice system are
currently undergoing three problems. Firstly, the victim’s damage, particularly the
emotional one, is not properly repaired. Secondly, offenders are not rehabilitated in
accordance with the actual causes of the offense. And thirdly, people at large are at
risk of rape recidivism as the present criminal justice system does not focus on
dealing with the offenders’ intrinsic problems that lead to rape recidivism.

The United States of America (State of Arizona), New Zealand and Canada
(State of Manitoba) have experienced problems of the criminal justice system in
dealing with cases of rape as in Thailand. They all have adopted “the Restorative
Justice,” a process that focuses on repairing the victim’s damage, rehabilitating
offenders and restoring peace and safety in society with the aim of solving problems
and improving the administration of justice in rape cases.

This thesis is aiming at analyzing the application of restorative justice in rape
cases in Thailand. The issues of analyzing are forms of restorative justice applied to
rape cases, conditions of applying, steps and restorative process in rape cases,
outcome of the application of restorative justice in rape cases as well as the pros
and cons, problems and obstacles of applying restorative justice in rape cases. It is
anticipated that victims will be more involved in the justice process and be more
satisfactorily repaired. Offenders will also obtain appropriate rehabilitation in
accordance with the causes of offense and will not be prone to recidivism. And

society will be more peaceful and more secure.

Field of Study : Laws Student’s Signature

Academic Year : 2012 Advisor’s Signature
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' Caroline G. Nicholl, Community Policing, Community Justice, and Restorative Justice:

Exploring the Links for the Delivery of a Balanced Approach to Public Safety (Washington DC: U.S.

Department of Justice, Office of Community Oriented Policing Services, 1999), pp. 93-95.
: Howard J. Zehr, The Little Book of Restorative Justice (Pennsylvania: Good Books, 2002),

p. 21.

’ Daniel W. Van Ness, An Overview of Restorative Justice around the World [Online], 22
April 2005. Source http://www.icclr.law.ubc.ca/publications/reports/11_un/dan%20van%20ness%
20final%20paper.pdf, p. 3. (International Centre for Criminal Law Reform)
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ANUNUNYUD “ﬂi%U’Juﬂﬁiqaﬁiim%ﬂﬁuﬁ” UUF11Y093515 (process-based
definition) 1%anuddgiunisiidrusvesndefiisidestunisnszinnnuiouay
NaNTENUTANTY 1 Tony Marshall ﬁfﬂ‘imﬂﬂi@’%’mﬁﬁwmumﬁé’sL%aﬂismuma
gsssudaiuyluninveansznsrammalng Ussinaanseornndng 18liaamanees
“nspvruntsgisssndeituy” 13 faduanuvaneildsunissensvedienitenang dedl
“D3xvaUNITERsTIITIUY Manede nszuaunsTenny At AT Un 13T
amAamuiuieswiuuslyessaniseglsiunsnshnminiiiniusas io19es
iAniulueuran

A MTUANUNUI8VDY “ﬂizmumsqaﬁﬁmﬁﬁy\lmj” UUFIUVDIAINNYRTITY
(justice-based  definition)  lsia1nuddyfuingUssasdvionaiioziintu wdu John
Braithwaite A@AT1915EAIUDIUEYINGITIIDDAATLAE LALAAITINAAIINTOL “NTTUIUNTT
yfsssadeituy” 1Al “nssvauntsedsssudeiiun mneds nabeaenniudeneun
shdeme igiaemesduguena199e9n s UIUNISEAS TN YSAEITUNYTUINITHNTE)
Uz daudriiedu Tngsaudavanedanisitunliniugindunsasnsenduiuan
Snasa”’ vite “nszuaunmisgisssudeilum Ao nmsaudunisisniubiiAenuedsssulag
nsiunsdemesutusasinnsnseimawin

uaﬂmﬂﬁé’aﬁsﬂﬁmmwmmm “ﬂismumﬁqaﬁiim%ﬁ\lyuvj > Tudnwazinaunay
FBnsway IngUsrasdvdonalumsiiunlideiu 1wy Daniel W. Van Ness fuszaudnu
psfnsniaenvusmswituiitunumiedoulmludesnsyuiumssisssudeiluy 16l
$1nALYes “nIzuauMIgRsTTdsiluy” 139 “mwaumiqﬁﬁﬁyéﬁﬁyuw UERERN
nszuaumsijailuademenianenmsassvinuAne ) Ing3snsinignienisli
yaRaAg TR dunIIIMeenT Wi

TuszAuaIna anrsygnIkasdInuLiIesAn1sanyssv1¥@ (Economic and Social
Council of United Nations) 16’1’@@ﬂﬂg‘jzyjzgﬁmeé’ﬂmiﬁugm’hﬁasmwﬁmﬁu‘[mami
ﬂizmumiqaﬁiiuL“‘?Nﬁumw@mmﬂ (Declaration of Basic Principles on the Use of

‘ Tony F. Marshall, “The Evolution of Restorative Justice in Britain,” European Journal on
Criminal Policy and Research 4, 4 (December 1996): 37.

* John Braithwaite, Restorative Justice and Responsive Regulation (Oxford: Oxford
University Press, 2002), p. 12.

¢ Gordon Bazemore and Lode Walgrave, "Restorative Juvenile Justice: In Search of

Fundamentals and an Outline for Systemic Reform," in Restorative Juvenile Justice: Repairing the
Harm of Youth Crime, Gordon Bazemore and Lode Walgrave, editor (New York: Criminal Justice
Press, 1999), p. 45.

! Daniel W. Van Ness, An Overview of Restorative Justice around the World [Online], p. 3.
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Restorative Justice Programmes in Criminal Matters)’ Ufayasananilaliadndnming
289 “lATINITATY mumiaaﬁism%aﬁluw " (Restorative Justice  Programme) 1191
“memﬂ@f] ?fﬂZ?f?ﬁﬁ?ié?fﬁ[i/\/uW] maumomwwww?wwmwa?ww[ﬁuﬁ]” 1n8A1IN
ﬁﬂ’]iL‘?N‘WL!‘V\I” (Restorative Process) nuede “35n1509 7 "?fx?ﬂJéﬁE/Vi’)U HNTEYIMIIUAR
Uaz/m3oyAnaduY vSoauninAuBuY vesuruillausansnuane 1wy N Tl Ididu
daausasesulunsudlodamiiniuainervginssu Inger9dyanaiiaiuiiiniiu
giossuuazi Tunaitrangiemds seehaveaisnisdeituy] ldun nisussuaudoiinm
N13UssINNgy Uazn1sAmInwlngnTUssgudonae”’  wazd1dn “waluniiluy
(Restorative Outcome) visneits “domnaaiflianisnsidalitum] feersvoswalumiaium]
I8un msidenennundene n19vieuuinisaiay uazlasinisusenisnovauesdulni
ponuuuN e iUssaanIsiderenanltungidemeuasyury uszmsiligideneuas /
n3egnseiimauinldnduiusdauduiusTmiiasony " asduldd “Bnnadeituy”
wiuinsildwsmvesyanavangineléunanssnuannnisnsgyineuie uay “ralunis
s datiufinisdumanudomuasnihiienuuisseuresusastie mnduafiouss
onrfanmsnslunmsudlouiulsmginssuse
N3291539YA535U0UsENATITUAUA LABDNTB A MUALLINIILALUINTFIUI Y
ﬂismumwaﬁﬁu@\‘ﬁy\luﬂ Taeldda71 Restorative Justice Best Practice in New Zealand
Fadulunuuuamavesufyauimdnnisiugiuiidisnisduiulasinisnssuauns
yisssudeitusluaion Tudedmundindrldlimdianumes “nszuiunisyfisssuds
#lus” (Restorative Justice) 13 Tnelddsnfinaanuues Howard Zehr mans19136¢3i5aman
nsvuIuNseRsTsdsituy feil “nsuaunisedsssdaituy mneds nszuaunisins e
ﬁ?iJZﬁ)éﬁEJ?Uﬁ’)ifﬁu747@771/13\/@2@?)?71/%/&7741!0?%4?J7l/7i/ﬁ?ﬂ531127/71/7ﬁ745’ﬁ)m7Wﬁ7 Ul
iiosawdusyyd uazdnnisiuaudens aa1udents uayn1sywiiail ailiiteliaunso
(Feaen udly uasvibimnudemenavudbilauniigaviiosyils
ﬂizmaaqaﬁiimmﬂigmmmmmléfaammaﬂmiaiﬁﬁ%ad’] Values and Principles
of Restorative Justice in Criminal Matters iieuandliifiuinusyimenwauiailininudidey
uazUfTRmuLLIMIsTesU Ay uiandnnisiugiudifenisdudulasinisnsyuiunig

¢ Economic and Social Council of United Nations, Basic Principles on the Use of
Restorative Justice Programmes in Criminal Matters [Online], 27 July 2002. Source
http://www.un.org/en/ecosoc/docs/2002/resolution9%202002-12.pdf

” pafnsanUszen, 1nsguwiiesdnsanyssanidindenseuiumsssisumnegn, walee
Anfned Ane13ny, ¥19 dewvaSer uazalian daslngsd (nsavmumuas: Weunan, u.U.4.), wih 262.

" Soufutu.

" Souftu.

" United Nations Office on Drugs and Crime, Handbook on Restorative Justice

Programmes (New York: United Nations Publication, 2006), p. 7.
" Howard J. Zehr, The Little Book of Restorative Justice, p. 37.
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ginTsudsluyluafiong uoasnsaifanannlimdrinnuees “nssuaunisyissauds
Wus)” 1331 “nszvaumsedsssudeiluy nunede nsvvaunisdivagnaiugdsssuiili
AIUFIFYTUNIT TP NFIIETANTINAINTALE AT 1T INTTY 7 Warlrddnde
Arumes “Tmssidunssuiumssisssudsiiug 13 “5ANTUNTYUIUNITEATTTULY
iy mnede mrsidaaldidy Ghdeme ghseiauin uazauninlugusu) aihslad)
salunswanedananisaling Mdadusudunanannisnssyimauia Tngldsuaa
edouaznsmivayuangsaunsUssauidniiunare
defimsanamuneyes “nszuiunisgisssudeitun” fndnsdammnoivagUle
nspuaumagisssudeiuy fo maliisnadeluyiegstonalunsiiuy ddu  ideu
Faflenufiuin “nevuarumsegisssudeiun” vnells “nssuaunsefisssuiigiauieades
Aunmsnsehmauiadunsaiusaninieatunsnsyinruiniiiadulay e raiindusn
luowinn Ingligidementugudnarsuasnssuaunisedsssy ilesauiudeennanssnui
iAndvgiFeme udlugnssvhaaudn uasunnusuguasaausiunsUaendeundny”

¥

3.1.3  InQUsTadAvaINITuIUNITEASITALTIN LY

U

1. ivelvinnutewmiaedeieungidems

a a dy 4 o w U a a ¥ 1Y a
n3gUIUNITYAsTIUBIuY i ud Ay dunsileteianudemeliungidenie
9819310 Iy iufin1sulgaNyAsTTleg 1 93 luA e AIEN SNa UALD e
ANABINITVRLELEEIY 4 UsEn1T Benseuiumsefsssunisegasaslidliniudidsy
o
il

15 A °
) LURNNITNTENN

(1) ﬁﬁa;ﬂaLﬁmf"fumimsﬁﬂmmﬂmmmw (Information
AURRANTY QL%WWEjauﬁﬁﬂmmamimzﬁﬂmmﬂ@ﬁ?u6] LLazéfaqmi%’agaﬁLfJumm
Fngnseiamuin wu iludansgyhanuiia viludsdennsevivedidevie Wudu
vndudeyaiildannisigatnuesduszneunnuiianisngrunegnszinmiuinela
Tafoumusiaiievsslovilunssiedad siligidemelilasutoyaiidunuetafetu
N3N3EIANURR

(2) msléuenianamads (Truth-telling)* nMsgidemelddlontauenian
amnuaisluanuiifvnizan Unannusseimainadu Tasamzmngidemeladlonia

nanselTdudumguwitaudsmelilansusazidlaiaudeademestials lasuaiy

" canada Department of Justice, Values and Principles of Restorative Justice in Criminal
Matters [Online], 29 November 2012. Source http://www.iirp.edu/pdf/RJValues-DOJCan.pdf
" Howard J. Zehr, The Little Book of Restorative Justice, p. 13.
16
Ibid.
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v
a (Y

nndvieionsoulaifiols dentisussinuazidersiamidemeiinduiugidomeld
lnglanzanudemenednta

(3) nslasusunaiigaydelunduiu (Empowerment)' iloynmavilsdadnn
Hufidemedenidninaugaudesiunanismunuinvesnuiesly 1wy mnduiiaelddinle
ogeUndgy TBaszflaziiummiFeussnmeetnilsild ndunaneiduggideanusiulauaziia
aufealalunsissdin damalvidesusudsunginssuviouuimanisliddnleienly
Mnd sdsenaianansenulussdiuarsuaiuasInlatiseideseuiu Famsvinliideme
susunatigaidelundufuundensvinlifidemesaniinuiinnudfgyuaznduiisnung
Fusnlvl nsvuaunsgisssudetunpovaussdenrudosnsuinilnemslvgidemedy
AUENAN9DINTTUINNTYASTTINTHU (Victim-centered process) wagdldusaulunis
AVUALLINIIAIN MIUANNUTEEIRYRELESTY

(@) madererAradens (Restitution)® n1siBenemmdsme didnuus
Hunsadlnegnsgsihniuinegluss lnsoradunisiBersamnudemeidususssy wu
Adeveluiitu vie nisBeenanudenieiddydnual Wy n13navelny N1suans
awdniiniin WelaAmudidnsevianualduanddiviuinnuneis s deieiniuideme
Titugidene wirzilunsBemeniiswdniesiienuddgysefidens msziuiouaion
Anszgvhenuineensuigidemelailvgiidosgndmdmausiifusinsgyinnuinaiesiides

Y Y
U Aa

SuraveuluaMUEsMENARTY
2. welszanunisnseianuiinidudsnligndesasdinuliseusy

fnquszasdvasnszuIunsyissrdsiuyde i iuingussasdvesnseuauns
gisTsuIeI Ly agslafioy msUszamilunszuiumsgisssndeitusenaSenlsn
Junisuszanudeadnaassd (positive denunciation) wmzi‘%mn%ﬁyuvjﬁ?uagyuamjau
wazdlaudavguunndntunseuIunIsYRsIIUNIEIYN

3. wielvgnszvharuradilakazdrdnlunaduiinainnisnseyivesnulas uans
ANUSURAveUluNaaUY

Awdniininasifntuldfdoidednssianuinlédinisnsgsvesmuaiisamiu
Femeliruguseslsuainsgyianuinilonidlunisuanseudiinfslasnissiiunig
#1499 ielBeaeanudsmefiiatulviuniigasinfiazyinld” luanuduase gnsesi
AiinenauansaNsURaveUlvanensdeungisnsnguaneliiotateduldmsziduFes

7 bid.
“ Ibid.
 Ibid., p. 15.
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1993alalagwdl 1y n15velny wieddnwugvimisiuansliiiuindinia (Judu
n3zUIUNTEAsTIIRsuYarduasulvgnseinauiiauLania U SURAYRUTINIINNIS

e

<

dilnfinognauiiags Tngliidrdndnazdonduitnsiingrnefmualividy waudesin
Bradailugsiiosdsuuvaduiessdunssriunmstauasndinvesnseianuin
faifu fmguszasdteiTslinaludunisudlognssiiaufindndae winszuaunisgisss
maogyluiagtusaiuiinsfigatnuRnuazadnugnszsianuiia (Retributive Justice)
dnszimnuRedanslunsredaiuazy fiastonadnvifielsimulifienuiauaslsidossulny
Fhesnuuztuifdidnaduliinssvhensiniaaudindalumnssyivosn

4. WeiiinunumliiuuvugadunguignaziaeuagliinnudAglunszuiunis
gRTITUNIBIGYN

“guUIU” TummmmsmaaﬂizmumsqaﬁﬁuL%aﬁuv\lﬂwmﬁﬂﬂejmaﬂqﬂﬂaﬁﬁ
muduiusiety insndedeansszvineiu fnnuyniuiy Jserafunnudusiusly
AsaUATI WFoq R ilou ienudusiudszrinangila Ale

anuduiusinelfianduy “guau” a1aldsudvinauanveviniiuiilunig
plimanfinsznisiuywduegluuinalndidssiugeusianudululffiaziAinamidn

v

1 =% % [ dyd 1 « a dy d'” . 21
HNNULUUNUILAINUY YUTUANWUZULIBNI “YUBULTINUN” (community of place)
1 [ o o ea 1 Y a [ « 9 1o < ¥ = a (Y
ag1alsnny auduiusinelmandy “guow”  lddndudesiyanizifeadu
=] {22 ! % a v [ % =3 L% v [ \
vaulwaui wsiznisegerdeluuiialnaifesiu Anwiluaaiiufediu vievinaudn
Weadu Tldvuneanuityaraluaaiuiiussiannuddnyniudedunseddnindungy
a [ v ! v owm oy & A oA a a [ <
Weiuauely lunenduiu nquuaranlilaegluiunvioanuimieiueiailunulugusy
WeafulanuAnurineveInssuIunseRsssIdeun 1wy nidlineuluaseunsideanuld
Finegrianuiiuuiiiaugniuunsaunddeiu viasledaiuuaeiu ileaunilenesdseay
Uymisevidslaiananly aunegluaseuaiafeiugeulasunansenuluaie dsdy uidin
nauAuWAlaragi19anIun uinseuIuNSERsTTIRuYednquauninuduiusee
Muludnvauzwuileglugurwiondu yruludnvuzidenasenladndu “yuyuwisnig

o, . 23 N, S Yo, . . 24
U5190U10” (community of care)” %58 qujummuima& (community of interest)

# Gerry Johnstone, Restorative Justice: Ideas, Values, Debates (Oregon: Willan Publishing,
2006), p. 14.

a Paul McCold and Benjamin Wachtel, Community is Not a Place: A New ook at

Community Justice Initiatives [Online], 7 June 2007. Source http://www.iirp.edu/article_detail.php
?article id=NDc1

“ Ibid.

% Howard J. Zehr, The Little Book of Restorative Justice, p. 26.
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Fadunguauifirnuinanionnudumeswduiuideneviodnszinnnuin nie
Aortunansznuiiinduanmanseiianuin uasdinuannsafiagdiomielifnns
Beaeuntunnudenielaaguvias

defimsnsgianufiafintu “yanalnddn vesfidemouasinsevinanufingey
¥SumansznunnsnssihauRndeesnavanidedails fedu nsruaunisgsssudeiiuy
Jendlinnuddyiumindiosnisvesyanalnddnuesiideenasgnszvianuiadadugd
LAsUNaNTENUINNITNTEINAMURAME AINABINITVBIYARALNGTR FiB LaTun1sEuduI
AaAstutuligndes warldsumnudulaiinssuiunsgissulddanistuasiiinduogig
wnzautsnnBeefdemeonarmaudlagnasyiansfin waragliidanisnsgyianuiio

¥ o 25
Y18n

5. [9aANISNTLYIIAINURATN

nszuaunsgRsssdsiuyliaudAyfunisudludsuuamuiesueagnse
AR (personal transformation)  iilegnszvhauiainauddinlunisnsyimeny
ué doudesnisfiazilAsuutasasiamaueslulunnaidty Tunssuaunisasuuyag
AULDIVBIENTEINANLRRfB e HE AN A LA MsATUAYUIINYARATATEr 8L
AuvnannesNsnsziAain wwamenstdaudlafimanzay wagerasiufsnisdum
uazlasuassfnenmvosinszviianuRaieademuniilalunuesdaduisnisvesnis
Wasuwlasnuwesluszfuinlasuazdrelignszianuiinlindulunszyitauiingn
uananiifafiostismiednagiauinlunismundufugyururesmu  (reintegration to
community)” ms1gmsnszianuineavlvgnseiemRngnaeduangusuiinuy
audneg wifinseviauinasdrilnfsuarlduntstiomieliudsundadlulunsifty
wén AldnuneanuddnszyianuiinazaiusavuAunduanlddinlugusuiuvesauld
Tnedne mnuadsseadinszuiunistiemdeignssianuialdmufundunduaundnly
dudnldogndinunmuaziduuniguisiesendoanuimiionnyanavatsiislunis
afuayunagliiddlagnsgshanuianaenaurhanudilafuguvudignsgyanuiadu
aunTnagie

26 a a U oA, oA & o o ~ ¢ a o < !
asie AuUTed, “mslnaindeituduiusluadiengy: Yssaumsalvesmai@uaud,” Tu nslng
a4 & o o = a a v a o
wasNuduiuslupfiaign, a53a 8uUsed, UsTaNBNs (NFUNNUMUAT: SUNTE, 2550), nT 19.
Adeudiuinmnlddni “yaralnd@n” w1 “guauuiinnulssawd” vie “guyuid

dwlade” agvlbmdnlaladaauninagldvinlvanurneialluwdetnele
 Howard . Zehr, The Little Book of Restorative Justice, p. 16.
26 .
Ibid.
" loid.
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6. Wivalvimsuladesineg Mingnisneanvainssy

Gﬁaﬁﬂmﬁ'mﬁuﬂﬁsmm ﬁﬁwmﬁmidaawmmﬁmzLﬁuﬂiziﬂﬁnﬁsia%’giumsﬁmum
wumaudladymiterafeduluswian lunszuunsyRsTTUNeIYENTEYIANURAlN L
thiausdeudinfielilddosiulny wilunssviumsgfsssudeituswiulving1iauaieio
fulnglsigaduiinsadng fadu fnseraruiadsausadidosssineg Tlnglidanu
nndufarulunszuiunsgissaunseigyn Snvsdsilanalddoyaninyaaalndinves
fnspvhamuiafidnsmnsruiunisyissandsiugdie lisglateyasudununiuas
Hutslendsemaudlognssihanufiouasdostunisnssyianufing

3.1.4  wannsiwugiudnnlenisaniulasinisnszuiunisyassrandeiluyly
ARDIYIVDIBIANTANUTTYVIVIR

3.1.4.1 anuunnveandnnisiiugiuitmenisaiiulasanisnseuiunis
gRsTINduylunfagn

Tunsuszyuantszvnninnien1sUeaiue1vINTsULaYANERTITUNIY
915Y1 (United Nations Congress on Crime Prevention and Criminal Justice) 4 N4
a = A o v a = v d'
Heuun  Ussmeeeawnie el wa. 2543 ladniseonUfyaininisuuiimetsed
aWGUiluJ’]ﬂiiaJLLasmmqaﬁﬁm: AUNIMETuAR253YA 21 (Vienna Declaration on Crime
and Justice: Meeting the Challenges of the Twenty-first Century) iadsiasuliuszine
aun¥niaiuniseanszuiunsyRsssudeiul Weandymenvginssulagliaiudfyiu

1 v o ° a 28 a "y )
nsUNEESE AnseyinAuie Wasuu” AuENITUINENTIWRen1sUesiue¥yIns Iy
LAZAUEATITUNINBIYILNIBIANTITANUTEY YA (Commission on Crime Prevention
and Justice) Wiu31n1590n “wdnnsiugIu” (Basic Principles) axtieadaunasgiuainaly

9] a a & v & a = v VYo v A A
n1sldnszurunisydssrudaiulndulvluianaiesiuislinnue figeivgies

o X 4 e - - & Yo a o
MANNITANUTIUAEITUNTEUIUNSERSTSUWs U nduluifeudameay we. 2545 ann
LATEgNaLardIANLIRIANITaNUIEYIR (United Nations Economic and Social Council)
lasuses “ndnnisiugiuivenisaniulasinsnssuiunsyAsssuidaiuyluasongyn”
(Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters)
MUNAMENTTNIBNTIIMIENTUeT U INTTURATAINEATT TNV Y LALaUEN LD

% General Assembly of the United Nations, Resolution adopted by the General Assembly
[on the report of the Third Committee (A/55/593)] 55/59. Vienna Declaration on Crime and

Justice: Meeting the Challenges of the Twenty-first Century [Online], 17 January 2001. Source

http://www.unodc.org/pdf/crime/a_res 55/res555%.pdf
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ﬂ‘Uﬂg‘wmmJaqLmawﬂiwmvﬂqumumm%mmmﬂumwaﬂmiwmmawu

3.1.4.2 T9UsEaIAvraamannITugINIInIenNIsa L lulATINIsNTEUIUNIT
a a dgll a
gAzssITeuluafany

naNAITHUZINIIAIENTALTUlATINIINTEUIUNITE AT T TUT e uy Ty
ARy TngUsEasAie iU semaauBndwwamislunisusuldnssuiunisyRossuiaeilugy
funszuaunseRsssunisegyregiamunzaukazululuiienmaiedu ielinisdiuae

a a

AnugAsssuluafio g ianuanysalilasiussansamunnguy

£
=1

3.1.4.3 WeulutasdulunisiiafdignszuiunisyAsssastenuy & 3

Y

Uszn1s fal

1. aftudesingrundngiufisaneiivgfleanseviianuiiald (sufficient
evidence to charge the offender) waggnszviaurngausuiinveulun1INIENVRINY
(take responsibility) w3aliufiasAausuRnweu (not deny responsibility) usilun3191393
nszvIunmsgisssudaiunliideulvinsshaufindosseusufin (confess) agndlsfina
mnfunsdiiinszuaunisgisssudeitugaliludnuus inavesnsituasdudauni
YRIAANINYT YnIeyinAuRafessausuinvsomalafininy1d1lauiaLa 1399800
Jeoulvitansnsadnnssuaumsgisssudaiugls”

2. fldgmeuazinszinanuinduseulavdaseuazainsla  (free and
voluntary consent) fiagii1saunszurunmsgisssuideiiun ™ ogslsfio Hesnnluduneu
usnasnsdsaidngnaruiunsgisssudsiuyfonsidniihflunssuiumseisssumis
o1 ldnafidalunisdend Tuduneunsnifidemeuasinszrianuiine1adslalinig
gugou udazdasdinisedurglvdidemenazinseiiauiiadilafednune 35015 uas
mé’wémnmﬂ%ﬂizmumiqaﬁiiuL%aﬂyuvj AuBugeNveiAsELazEnTzYA LR
wdunsruunsgisTandeituySoaneiinubusenluiuneundinniudas el
N ukavidlaneeazdunanee [Wueewua,

3. nsdifignsdifianuuansnafusetdadodieg 1y e1g 1dng ude
AUENNTaN9ER Uy maamuﬁﬁa@ﬂmuﬁmadqmaﬂizmwiammﬂaa@ﬁasuaqsh&flm
surhlAnsunaiilivindientu (power imbalance) udemsiansaniiddalunislé

% United Nations Office on Drugs and Crime, Handbook on Restorative Justice

Programmes, pp. 74-75.
30
Maﬂﬂﬁ‘wuﬁ’mmﬂ’mﬂﬁﬂﬁL‘u‘lﬂ;ﬂiﬂﬂ’]iﬂiuU’JUﬂﬁﬁJmﬁiim‘NWuW U 7
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* United Nations Office on Drugs and Crime, Handbook on Restorative Justice

Programmes, p. 34.
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* United Nations Office on Drugs and Crime, Handbook on Restorative Justice

Programmes, pp. 17-18.
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> Amanda Konradi, “Creating Victim-Centered Criminal Justice Practices for Rape

Prosecution,” New Approaches to Social Problems Treatment Research in Social Problems and

Public Policy 17 (2010): 56.

* Martin Wright, Is Mediation Appropriate Even for Rape? Paper to International

Conference on Restorative Justice [Online], 2000. Source http://www.restorativejustice.org/

10fulltext/wrightmartin2000ismediation/view
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* Ibid.

“ Anne-Marie McAinden, Restorative Justice as a Response to Sexual Offending —

Addressing the Failings of Current Punitive Approaches [Online], 5 March 2013. Source

http://www.sexual-offender-treatment.org/1-2008 03.html
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“us. Department of Justice, Victimizations Not Reported to the Police, 2006-2010
[Online], August 2012. Source http://bjs.ojp.usdoj.gov/content/pub/pdf/vnrp0610.pdf

* U.S. Department of Justice, Criminal Victimization, 2011 [Online], October 2012. Source
http://www.bjs.gov/content/pub/pdf/cv1l.pdf

© Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a
Community’s Justice Response to Sex Crimes through Advocacy, Prosecutorial, and Public Health
Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence 19, 2
(December 2004): 1439.

“ Mary P. Koss, Using Restorative Justice Approaches to Address Sexual Assault [Online],

29 November 2012. Source www.icsor.org/download/file/58/ (International Conference on
Survivors of Rape)

® Mary P. Koss and Mary Achilles, Restorative Justice Responses to Sexual Assault
[Online], February 2008. Source http://new.vawnet.org/Assoc_Files VAWnet/AR Restorative
Justice.pdf

% National Victim Center, Rape in America: A Report to the Nation [Online], 1992. Source

http://www.911rape.org/facts-quotes/statistics
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47 Megan Kokontis, Restorative Justice and Sexual Assault: A Proposal to Supplement the

Criminal Justice System [Online], 29 November 2012. Source http://law.wustl.edu/Faculty Profiles

/Documents/haley/SeminarPapers/MeganMKokontis.pdf
“ Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a
Community’s Justice Response to Sex Crimes through Advocacy, Prosecutorial, and Public Health

Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence, p. 1435.

* Bureau of Justice Statistics, A Report on Violence Against Women based on data from

the National Crime Victimization Survey [Online], 1995. Source http://www.911rape.org/facts-

quotes/statistics
> National Victim Center, Rape in America: A Report to the Nation [Online]

. Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a

Community’s Justice Response to Sex Crimes through Advocacy, Prosecutorial, and Public Health

Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence, p. 1438.
52
Ibid.
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” Ibid., p. 1440.

** National Institute of Justice, Research Report on Victim Cost and Consequences: A New

Look [Online], January 1996. Source https://www.ncjrs.gov/pdffiles/victcost.pdf
» Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a

Community’s Justice Response to Sex Crimes through Advocacy, Prosecutorial, and Public Health

Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence, p. 1438.
* Ibid., p. 1439.
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“Ibid., p. 1442.
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“ bid., p. 1448.

” Mary P. Koss, “Restorative Justice for Acquaintance Rape and Misdemeanor Sex
Crimes,” in Restorative Justice and Violence against Women, James Ptacek, editor (United States
of America: Oxford University Press, 2009), p. 230.

“c Quince Hopkins and Mary P. Koss, “Incorporating Feminist Theory and Insights into a

Restorative Justice Response to Sex Offenses,” Violence Against Women 11, 5 (May 2005): 711.

* Amanda Konradi, “Creating Victim-Centered Criminal Justice Practices for Rape
Prosecution,” New Approaches to Social Problems Treatment Research in Social Problems and

Public Policy, p. 60.
% Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a

Community’s Justice Response to Sex Crimes through Advocacy, Prosecutorial, and Public Health
Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence, p. 1448.
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Crimes,” in Restorative Justice and Violence against Women, p. 230.

* Amanda Konradi, “Creating Victim-Centered Criminal Justice Practices for Rape
Prosecution,” New Approaches to Social Problems Treatment Research in Social Problems and

Public Policy, p. 60.
”? Mary P. Koss, Karen J. Bachar, C. Quince Hopkins and Carolyn Carlson, “Expanding a
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Collaboration: Introducing the RESTORE Program,” Journal of Interpersonal Violence, p. 1448.
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e Shirley Julich, Kim McGregor, Jennifer Annan, Fiona Landon, Dorothy McCarrison,
Kathryn McPhillips, “Yes, There Is Another Way!,” Canterbury Law Review 17 (2011): 222.

’ Sentencing Act 2002 Section 25 “A court may adjourn the proceedings in respect of

any offence after the offender has been found guilty or has pleaded guilty and before the
offender has been sentenced or otherwise dealt with for any 1 or more of the following
purposes:

(b) to enable a restorative justice process to occur:

(c) to enable a restorative justice agreement to be fulfilled:”

" Victims of Crime Reform Bill 2011 Section 44“24A Adjournment for restorative justice
process in certain cases

(1) This section applies if—
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(e) the Registrar has informed the court that an appropriate restorative justice process
can be accessed.

(2) The court must adjourn the proceedings to—

(a) enable inquiries to be made by a suitable person to determine whether a restorative
justice process is appropriate given the wishes of the victims and the circumstances of the case;
and

(b) enable a restorative justice process to occur if the inquiries made under paragraph

(a) reveal that a restorative justice process is appropriate in the circumstances of the case.”

e Shirley Julich, John Buttle, Christine Cummins and Erin V. Freebor, Project Restore: An

Exploratory Study of Restorative Justice and Sexual Violence, p. 75.
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U

e Law Commission, Alternative Process for Sexual Offence Cases [Online], p. 51.
117
Ibid.

*

Sentencing Act 2002 Section 25 “A court may adjourn the proceedings in respect of

any offence after the offender has been found guilty or has pleaded guilty and before the
offender has been sentenced or otherwise dealt with for any 1 or more of the following
purposes:

(b) to enable a restorative justice process to occur:

(c) to enable a restorative justice agreement to be fulfilled:”

8 vvette Tinsley and Elisabeth McDonald, “Is There Another Way?: Possible Alternatives

to the Current Criminal Justice Process,” Canterbury Law Review, p. 195.
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" Ibid.

2 Shirley Julich, John Buttle, Christine Cummins and Erin V. Freebor, Project Restore: An

Exploratory Study of Restorative Justice and Sexual Violence, p. 18.
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" Ibid., p. 81.
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“Ibid., p. 20.

" Ibid.

* Ibid.

' yvette Tinsley and Elisabeth McDonald, “Is There Another Way?: Possible Alternatives

to the Current Criminal Justice Process,” Canterbury Law Review, p. 195.
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nsvUIuNseRsTIdsituinanangrueduiimandsiimalduseneunistivun
Inwliungnsgyiiauiin Ine Sentencing Act 2002 110151 10 31916031 InARLAUIW
fnsgvhafinegldufoRnudennasiildannssuiumss fsssmdsilugasuduauysal
wdusidamsfiarliulnuey mafesiinaresnszuaunisyfssandeilugaUsenaunis
finsanfvuslyuignsgyiauiinge

" Ibid.

’ Sentencing Act 2002 Section 10 “(1) In sentencing or otherwise dealing with an
offender the court must take into account—

(a) any offer of amends, whether financial or by means of the performance of any work
or service, made by or on behalf of the offender to the victim:

(b) any agreement between the offender and the victim as to how the offender may
remedy the wrong, loss, or damage caused by the offender or ensure that the offending will not
continue or recur:

(c) the response of the offender or the offender’s family, whanau, or family group to the
offending:

(d) any measures taken or proposed to be taken by the offender or the family, whanau,
or family group of the offender to—

(i) make compensation to any victim of the offending or family, whanau, or
family group of the victim; or

(ii) apologise to any victim of the offending or family, whanau, or family group
of the victim; or

(iii) otherwise make good the harm that has occurred:
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PiEufureIMIInsrUIUMIgRss I dsiualdtuaftudunseyhdnsilulsene
uenanladléifnandgmiieaiunszuiunisyisssumsenglasase Tl ae. 1984
F97idles Hollow Water 1asgullaun UizmmmmmLﬁm{]z:ymé’qﬂmmnmaﬁgqﬂzymﬁm
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(e) any remedial action taken or proposed to be taken by the offender in relation to
the circumstances of the offending.”

2 Shirley Julich, John Buttle, Christine Cummins and Erin V. Freebor, Project Restore: An

Exploratory Study of Restorative Justice and Sexual Violence, p. 20.
130

Ibid., p. 29.




91

Jaymvoaiiies Hollow Water uaziannliflos Hollow Water iuilesiivaoafudmiusu
grvanuvesmusielUlueutan

U A.e. 1986 ﬁ;:il,?ismwﬁﬂﬁf@mw&u%umsﬁmﬁLi%%”]ﬂ?ﬂmﬁ’u Resource Group
Hundausn uazsionn Resource Group ldmumnuassiiinnlainiieftudunsesigis
Anduludles Hollow Water smifunamaneUududlaifiideomeenilondJnmeidoss
{9u3 uifusianndnues Resource Group drulmajfilnsuszauiuimmnisaifananiuiud
Uiy nau Resource Group lfunuseludniniymaudaueaneseduazenanfniidila
fuinduamgudnuesigmdsauiuiidiuiedestunisiiyaramdtueegndaaiuma
weluafin 91N9AUszaIAi3uLINTBINITH Resource Group tipsjsteindelfinueanased
uazenandnldinunnidunguomairsiiietiemdeyanaiignarafumanalagioniznng
VYU TEYINGUI

Fonandwlufidemerizesnisvadunsgyidusianyinuiu Resource Group
Fiusniu il Resource Group magwiindsauliaonadosiusznineingUsrasdnos
NILUIUNITLRTITUNIN@IYIAUNITEYIL LA UAUDIAIINABINITVDIEL AN BN ADAIY
HymiFosnsuflugnszimimiia Resource Group Wiuindsiviamelulunszuiunis
gRsTIINIIOIRAINSeTImAReusEIYARaTIiAL e aile M soen Tz auLaziAs
Usglovtiunynineanniian

Tul 7.7.1988 Resource Group lasun1siaundulasan1snszuIunIsyRoIIUT
ﬁuﬁﬁﬁ%ai’]‘fommunity Holistic Circle Healing Program” #3aisunlaggain “lasanig
CHCH” TAsanisaana1iinannadusiudend 1 unansssninnssnsegfsssuveuasy
il waznguiiornguazenaainsdsdeduiunuvosauluyuvy figmjmsneiie
wilatlymiAefunisdiiuafinnuinniame T,@&JWﬂ'JWﬁWﬁﬁgﬁUﬁ%NMWﬂN@aIﬁLﬁmﬁ?Tu
TnsisgmimniheiiAerdesfunagldfunanseyuainnisnseyianuiin lidesdugideme
ANTEYINANURA ATEUATILALUARALNATAYBIEEEMELAZENTEYINAIURA AADAIUYLYY
uazdsmulngsam

1A59115 Community Holistic Circle Healing Lid]uﬂ'ismumiqaﬁiiuL%ﬁ‘%\lju@ﬁlﬁ%
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e Berma Bushie, Community Holistic Circle Healing, Manitoba [Online], 1999. Source

http://www.iirp.edu/article_detail.php?article id=NDcO (Intermational Institute for Restorative
Practices)

PEWM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online], p. 5.

¥ g Buller, Aboriginal Community Healing Processes in Canada: Paper Presented at the

International Institute for Restorative Practices Conference [Online], 2005. Source http://www.iirp.
edu/pdf/man05/man05_buller.pdf, p. 2.
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P g Buller, Community Healing Processes: Investments and Benefits: Paper Presented

at the Best Practice Interventions in Corrections for Indigenous People Conference [Online],

October 2001. Source http://www.aic.gov.au/media_library/conferences/indigenous2/buller.pdf, p.
10.
1 Correctional Service Canada, Protecting Society Through Community Corrections

[Online], 30 June 2007. Source http://www.csc-scc.gc.ca/text/pblct/protect/broch-eng.shtml
WM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online], p. 5.

" Native Counselling Services of Alberta, A Cost-Benefit Analysis of Hollow Water’s

Community Holistic Circle Healing Process [Online], 2001. Source http://www.publicsafety.gc.ca/

res/cor/apc/_fl/apc-20-eng.pdf, p. 1
" Interim Report of the Hollow Water First Nations Community Holistic Circle Healing,

“The Sentencing Circle: Seeds of a Community Healing Process,” in Justice as Healing: Indigenous

Ways, Wanda D. McCaslin, editor (Minnesota: Living Justice Press, 2005), p. 190.

¥ Rupert Ross, Duelling Paradigms: Western Criminal Justice versus Aboriginal

Community Healing [Online], 1993. Source http://www.usask.ca/nativelaw/publications/jah/1995/
Abor Hollow Water.pdf
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1o Interim Report of the Hollow Water First Nations Community Holistic Circle Healing,

“The Sentencing Circle: Seeds of a Community Healing Process,” in Justice as Healing: Indigenous

Ways, p. 191.

“'Ed Buller, Community Healing Processes: Investments and Benefits: Paper Presented

at the Best Practice Interventions in Corrections for Indigenous People Conference [Online], p. 5.
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“? Interim Report of the Hollow Water First Nations Community Holistic Circle Healing,
“The Sentencing Circle: Seeds of a Community Healing Process,” in Justice as Healing: Indigenous

Ways, p. 191.
1 Correctional Service Canada, Community Holistic Circle Healing Program - Hollow

Water First Nation Position on Incarceration in Satisfying Justice [Online], August 2008. Source

http://www.csc-scc.gc.ca/text/pblct/stisfy/int-eng.shtml
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EwWM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online]
" Ibid.

" Criminal Code Section 717 “(1) Alternative measures may be used to deal with a

person alleged to have committed an offence only if it is not inconsistent with the protection of

society”

WM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online]

H Berma Bushie, Community Holistic Circle Healing, Manitoba [Online]
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“ Ibid.

" Criminal Code Section 720 “(2) The court may, with the consent of the Attorney
General and the offender and after considering the interests of justice and of any victim of the
offence, delay sentencing to enable the offender to attend a treatment program approved by
the province under the supervision of the court, such as an addiction treatment program or a

domestic violence counseling program.”

e Berma Bushie, Community Holistic Circle Healing, Manitoba [Online]
150
Ibid.
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F.W.M. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online], p. 5
> Rupert Ross, Duelling Paradigms: Western Criminal Justice versus Aboriginal

Community Healing [Online]

” Interim Report of the Hollow Water First Nations Community Holistic Circle Healing,

“The Sentencing Circle: Seeds of a Community Healing Process,” in Justice as Healing: Indigenous
ays, p. 192.
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“Ibid,, p. 193.
P EWM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference
[Online], p. 5
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g Buller, Aboriginal Community Healing Processes in Canada: Paper Presented at the

International Institute for Restorative Practices Conference [Online], 2005. Source http://www.iirp.
edu/pdf/man05/man05_buller.pdf, p. 17.

" Criminal Code Section 718.2 “A court that imposes a sentence shall also take into

consideration the following principles:

(e) all available sanctions other than imprisonment that are reasonable in the
circumstances should be considered for all offenders”

PTEWM. McElrea, Rape: Ten Years' Progress? Address to Inter-Disciplinary Conference

[Online], p. 7.
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e Rupert Ross, Duelling Paradigms: Western Criminal Justice versus Aboriginal

Community Healing [Online]

" Criminal Code Section 721 “(3) Unless otherwise specified by the court, the report
must, wherever possible, contain information on the following matters:
(c) the history of any alternative measures used to deal with the offender, and the

offender’s response to those measures”
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' d1iineuAanisefsssy, s1amseselygiunsmaumnunisitesneig we. ... [eeulail], 22
WIWIBY 2556, WAGTINN http:/www.oja.g0.th/new2011/document/Lists/List1/Attachments/6/51%
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’ AN AUASE, ﬁL‘%"aqLWﬂLmuimiuﬁmaamuazﬂn: NIIED 19NAITITINTT U1 AT UNAINI
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UsEUNTwazdInl UnInenaeuing, 2551), i 41.
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wHuIkanegIuTayan Y TIRgIi U AluTay 10 U (w.e. 2541-2550)
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ﬂisﬁﬁﬁﬁmwﬁﬁﬂssﬁ%ﬁw@qLﬁm 2 9717 Ao UNSeungalsaseuniiivd 9 AUTIYNTUNTEII
FusnFeunemazlnssuduiidlul we. 2501 waziiinndaony 12 Yiududnmelile
Fuufundsiuieoulud we. 2548 waeinsdmeduiureusngidudn 1 edslulna.
2542°

wonani mMstudunseyhdusfiialulssmalnedlngidunistudunseyigis
ndulasAudiniu (acquaintance rape) fifoyaaiuayy 1y 11vudunsevhdnstan
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uenanfifsdisresuadfvszanginiunssindins vesquifivneansiinuarans
Tsswenuiadsneruna uazadanisliuinistiomdeifnuazanifignnseviiguuss vesgud
flals nsuafuayuUINTaUAIW nsENTIas TRy Tuandliiiiuingnsevidnilngdunu
Sinuazfuauluaseuairniggnnszidunsuaslindladuegne

° namen 91valiang, “mstumdsumeiaAne U aUA TR udeulne,” 1sanswaiaanw
1 (2554): 12.

* nann 29uansy, fiFaunauuulmiluesayauaseing: vifide lnansivnnis 911 wasuvenis
lugnudayaguanigname, nings.
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AN LANIERRUTINVEINTUNSEYINTLT) AUgTIvinYavBIANuazans
a = @ 8
15aN81U189TIN VA LABUNNTIAN-5UINAY W.A. 2547-2551

RUuTunszing e 2547 | 2548 | 2549 | 2550 | 2551
ok 2 - 1 1 -
Tonaes 1 1 1 2 3
ATl 3 3 3 - 2
Lﬁau/tﬁauma a2 a4 a2 25 30
AUIIN 31 27 24 17 13
AULLUANILN 17 19 12 12 10
Juq wu wedwendl/ | 2 2 5 3 3
oRmENT/MAse/NSE
G]’ﬁﬁﬂﬁ 2

ANTRLANIERRNTIIUIN ST ImRNnLaran3TIgNNTEYITULsY Auddle
o a 9
NIUATUAYLUUINTAVNIN NTENTHNATITUAY N.A. 2547-2550

anwazgnszein 2547 2548 2549 2550
U | Sevar | 9uau | Fevar | 9uau | Sevar | 91uadu | Seway

LLWU/Lﬁ@u/ 1,384 | 28.2 4,224 | 36.60 |5,764 |36.29 | 7,845 |49.39

Hlna%e/Au3an

AR 1,075 | 22.55 3,139 | 27.07 | 4,131 | 26.01 4,378 | 27.56

aunTnly 565 11.85 1,505 |[1298 |2,143 | 13.49 1,133 | 7.13

ATOUATY/ QYR

Wo/uky - 0.00 | 355 3.06 | 504 3.17 | 432 2.72

Wodesmidides | - |00 | 185 | 160 [389 |245 |288 |18l

AU - 0.00 654 5.64 502 3.16 619 3.89

?J‘I‘LJG] LU 1,779 | 37.32 1,514 | 13.06 | 2,272 | 14.31 2,377 | 14.96

WEIY/AY/

wyz/Auli3an

¢ A0 UUIIHUNUIMNYIVIBAZ NI, aaarﬂﬂ’mquéﬁﬁﬂéﬁw%ﬁmmsam? Tsanenuna
2Fsneuna [eeulatl, 25 wwney 2556 WAL httpy//www.gdrif.org/vawdata/vaw2.htm

 NSNATUAYUUINSAUAIN NSENTNANITAEY, TBNUNaNTInT1eiTeyavesrudisls T
2547-2550 (NFUNNUUAT: TISTIUAINITANA, 2551), Wt 43-45.
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= = " 13 + & 4 & Ay o Y a = -
donfiagliudsainy dniusingaiudeieg lunsdlfgidemendndamelsaesnie
SensesdnSuewnuies widadfdsmednduiunniilindriiafuiudannuieisenses
a 14 o < a A v ¥ Y @ = a [ o A v o A 1
ANNYRTIIN JawinaslilaavvieulviiuiausunvesdinulneMifneadasiuiseunaey 2
Usznis
Usznsusn fie nislnegnaiunuanuusenginiane wiuldaniidsdousieg wu
L4 U L 1 a 1 1 “« 1 U L o ”15
“foafnuiaaniud” “egdrBsaniounin” wse “edniimaduiusiuiuiseu” nsoundIy
a v Ky « (Y L4 < i ' = o a v Y [ w16 o
Usgngimailae “londnwalanudulng” egravilanngalnegnuanilalvidesinuly” v
v a ad a N v [ a a a 1% Y A a 17
WiAnuneainImdslneifazieudunaans danudsengiiseuses LisiAgeansoans
mnvdsrulausisniedounay f93naziu dngnanduluiesiuinlaldgmafnuwuuatu

10 A B ' = a '
nan1 1uasy, Lewnawuulvuluvinsayauazny: vilide wNa153IN13 913 wagUNA
lugnudayaguanigiang, nuinas.

1 o & 4 ad ad Y a =
YN gaanay, “ineln: INTNAvIEMGIvUFes (nwilne),” lu s189un15UsEYw
UszdUmedddnuiludsaulng a3ei 1 de: Imnvesdanuiuassssudenufiaiseunaiddnuly
deaulng, sTvde W1y wariuniad ygaena, UsIUNENIT (NJUWMnNmIUAS: L3ANTANW, 2551), 1t
159.

 Alan Gray and Sureeporn Punpuing, Gender, Sexuality and Reproductive Health in

Thailand (Nakhon Pathom: Institute for Population and Social Research, Mahidol University, 1999),
p. 58.
13 I cal < a = sa o = ~ o
i 1nila, aLneAs Wﬂﬂﬂﬁjﬂ, Ununs I%HL%N@NWWQ@ LAZIITNG LUTLEYNDY, NULLA-Y
NYAANUTULTIBEMAN (NFamnumuas: dinnunasuatvayunisasiwaiuguam, 2551), vt 10.
14 = o a Y | a
AT WALNYT, “AsAnyuleuiskazNsaiiuNsaNLleuIen1sUesnun1sa e inmg

wirilusguussmsvesing,” Tu :eaun1suseyuUssitimeitAnwiludinuline adsit 1 e Fwnd
aqﬁmmiua:ﬁsauLﬁamgjﬁ’aL%"aal,wvaﬁﬁﬁﬂmiué’qv-mlm 55t WU wavuwad Uayaena,
UTTAUBNT (NTINNUMIUAT: LITEYANITANN, 2551), vt 188.

¥ ngeen enafiana uazndas usie, “nmsmuauiEeadndfumeiiidsuly,” Tu Ty
Usgnnsuardsny, Ngne 919NaNa WagANRIN Faafing, UssnaianIg (uAsUFY: dantWideusseng
wardsnu WrIneduuing, 2551), 0 80.

1 ngeen 81lana uasniAT wifiae, “miﬂ’mﬂuLéadL%ﬂﬁﬁULWﬂaaﬁLﬂgﬂﬂﬂ,” Tu 2Runely
Uszannsuazdeny, nin 86.

T\ Soaieafiu, wth 82.
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Fosiadrsmmdunlauazanuduensogiaunn Snimniidemedundgs n1suanseanlu
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Usenausn nsvuiunsefsssadeiunEfouluddyussmaniedednsgianuin
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ynusifunisiasanaeiuiilouaismmisesnianunsaiunilésunansenuyniisegis

wingan deliu gidemedelaidesgnduneulaeavidenlusemmamadugulunssuiunis

2357 dunsnes, funiad Uayuena, sl andinAnnsud wazweriun dlunwuge, “waunien
wazineidvesTosundlne: snnalunuiunsnadmana,” Tu seaunsussquussstimaiadnwmly
daagilny adedl 1 ade: Inndesdanuiunssrsmdeuyfiiifeunaiddnwludinglne, sivde wiu
wasflaundad Uyaema, UINBNIs (NFNNUMIUAS: W3RN, 2551), w101,

¥ nguen o1vaflana, “msduiedeumaiidnufumaiiufoaludeulne,” N,
wih 10.

? Seadeaiy, win 12,

b esfust seaned, “onedn: AnAvEgIuAes (n1wilve),” Ty 31891un13UTEY
Yz Tinadidnuludsaulng aedl 1 de: Imndesdanuiuarsssudjiaidesnaiddnuly
damytlng, v 170.

e

* oo sysunivdand, “wafnwidmiuioulne,” nsasanimsnenung 25, 4 (Hanau-
§unAu 2553): 6.

2 1397 Sunsves, funiad Ugyaana, sl andinAnnsud wazventiun dluinvua, “weunien
wazneidvesTogundilne: sunaluaufunisnadniame,” Tu :enumsuszyansestmeiidnulu
daagilny adedl 1 vhde: Inndesdenuuarsrsudiu filfdeuneiffnuludsaulng, wih 93,
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Feluy osnnnszuiunsdsiluyuser suuuuiivansdunou TneunfasiSudausigisiung
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4.3.1 ANMUTNNUSTZNINANTA
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arlaisandu (stranger rape) ﬁmﬂ%mzmumiqaﬁﬁmL%ﬁu\luv\lﬂﬁ pg14lsAnu n1slaisie
Snwazanuduiuslufdsldnunenuieidsdunsehduniiiatunnadarannsol 4
nszvIumsgRsTsdeiiugld mnuddsiosinnsandouludug Yssneudeiiodnnsosad
Pdunsgrhiisvngauiunsldnssuiumsegisssudeiuyesnauioss

ogslsfnm Glsuiuindiussevingidemeouainssiaaiiaduiladen
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ﬁmizmumiqaﬁﬁmL%qﬁuvjmﬂ%ﬁuﬂﬁﬁim%uﬂizﬁﬁwm Uizlﬁuﬁﬂimgagﬂuwé’ﬂmﬁ
fugrudsenmssuiulasimanszuiunisyissandsiuylunfeng (Basic Principles on
the Use of Restorative Justice Programmes in Criminal Matters) 98 9 fi3annsun
ﬂﬁsmumsqaﬁsauL%aﬁuvjmlsﬁﬁ%ﬂﬁamunlﬂG] msfilsiatadefionanelminsguiaiilaivi
Fenfude FestidefienanelfAnsiuaiilivinfestuinuenislunssuiunsyisss
L%ﬂyuwusuawismmw%’gam’%m (Wasguesloun) warUszimaihTuaudviniy iesnniaes
Uszimehanudiusseninagdidemenazgnszsyhenuiiauidutioulalumsivuadnuay
mmﬁmﬁmmzamaﬂ%ﬂizmumsqaﬁsmL%ﬁyduw“

NMIFENYIMUIIYssnAansgeLuEng (Lasguosioun) lleugalinisaudunsei
FusiigidenouazgnszyiimnuiadiauduiusludnvazdodesuasSadniulueg
(ongoing relationship) I%ﬂiSUQUHWiQaﬁiiuL%Qﬁuwulﬁ WU NIRATVLTUATEVINTUTINTY
Jnusanvudunsevindisiyns wiefivudunsesidusides 1udu drsainlutszine
Tduaudfleygelienudniudludnuassoidedlinszuiunsgisssudeiluyldnszad

[
ISy a |

Uszanilfidemedidlng liseinuidsnnuuas lieenlvignseihauiindesdnaninszis

kY

* Julie A. Allison and Lawrence S. Wrightsman, Rape: The Misunderstood Crime
(California: SAGE Publications, 1993), p. 55.
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fasusnenieuazdnla Snidsiosfiantondedetunasiueg ulifanisnssvharufiatudl
o1aavnfuldlnede ilferaRnenumieudiluduneumsiasamangld

HesnnssviunisyfsssudsilugyaBeregidomes ufludnsevianfin way
pdnmsfugiuidmensiuiulasnisnssuiumsgisssndsitugluafiony 4o 3 ndnis
salumnsiluslfUssnandehadliidemeuastinssvanuialdndufundauduiusinl
fidsofiu fetu Sslsesatuayuliafivuiunssyihdnusfiiat ussninsddemeuazgnagyi
anuRafifenuduiusdedosfudnssuiunisgissaudeiugiiloyseTovilunisiius
mwdiusszrinegnsdl uinuduiuddoidonduiadeiionanelmins uailaivinien
fuldusfideuiuhigmdaunsouslosarusamlflastuneunissdounumiauiior
AnuladugidemenarlagianisAugnseiaNuRad e IngUssaeAreInTE UIUNITERSITY
L%aﬁlw\l“ wazlaen1sAIuANNITUTEYU YR USTAIUNTUSEYY (facilitator) iovinaanalal
wnzaukaranulifussauiiornintuluiiussgu 3nvs nsgurunsyRssaudeituy s
anvauzlun1sUsdu Mnfidenieniognsziiaiuiialduszaanagidn3iunssuIunig
qaﬁiim%aﬁuwuﬁmmaaﬁﬂﬁ

namilavasy fifeuduiilunminssuumsgisssudsiugaldtuafduiunsei
fugrduldaasiifadndeafunsdffidonisuasdnszitanuinfuauddniu
(acquaintance rape) Wity namide Tilmsthdnvaranuduiusandudeulurtedasitn
Jowulunsiarsandsaftuiunssyhdnsndngnisuiunisyfisssndaiiug dwiunsdi
fidemouazinsgihnuiindauduiusinddauasseiilos (ongoing relationship) wifin
Jutadefienadeliianswadldvinfiouldlunssuiunsyisssudsiiun uifdoufiuii
Bulgmiaunsaudlutazussmldsenssuiunsieioununieunazunumnnsauny
MsUsEuiEiUsAvBamuesifussanunsusyay

® Law Commission, Alternative Process for Sexual Offence Cases [Online], 14 February
2012. Source http://www.lawcom.govt.nz/sites/default/files/publications/2012/02/alternative
trial_ processes nzlc ip30 -1.pdf, p. 51.
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4.3.2  MslUANTULTS
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euazsangnUnTunsgidsnsdiivinafesdinssuaunisyfsrsndeilug

fidsuiudastunistmuadouladingn wsglutuneunisussgunguiidems
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fnqusrasdnionisliensuandiituidnssyiauiadaunaiiion dunisldvesiiuin
viosiandauandlifiuindinsnausunsesonns 3dldmslignsgimnuinfidwgdinssu
wienildFulsslesinnnasuiuntsy sl
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PNMIAENY MU sEnAansgewsni (Wasguaslow) dvualvgidereluaaiuaiy
nsgvhdus s smnssuaumsgisssudeiugdesiionglasiinin 18 T Usemaiafuaud
Auunhfidemedesionglianiy 16 ¥ dmiuuszmenauin Wasgunilau) lidivua
mamummaamaamaLLavwﬂsvmmmmmmvLmﬂﬁvmumﬁamﬁﬁumew%umamﬂm

Aleuiudinasiongvedlsemaansgeisng wasgueslaw) wavUseinailiduaud
thazannengiifieniaunsaliruduseslunissmuszndldlasveunungang (Age
of sexual consent) namfe Flafiswlszndiudiorintoginifingrunefivue wl
Flenfegdusenlisinusznd fismuszndieiiimuianunguue lasluuszine
anigelini (uasguesloun) fuuaeigfifloriannsaliaudusonlunssimyszndld
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TuiFesengifioniannsalimmdusenlunissivszndldlasveumungmune
Uszanangumungea 11ns1 277 vadlveimundn “glansgyindusianengdalaiiuduing
feilinsowidomilvesau Tnewintuazduseuvidolifn dosszndny..” agdiuissing
Inefmunegiifiorianmnsalfanuduseslunissmussndldlasve unungvane 3oy
Au 15 VRulU dmsuidnorgladidu 15 9 whgBuseuliglanseviidn Sfivuald

% Arizona Revised Statutes, Title 13 of Criminal Code Section 13-1405 (Sexual conduct
with a minor; classification; definition)

?" Crimes Act 1961 Section 134 (Sexual conduct with young person under 16)
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n3EUIUNITERASITITH U i ldegudinuuing 90  Taeysnaziduirendidenis wily

. “‘WizswﬁzgzﬁaLLf’ﬂfuLﬁmﬁmizmaﬂgmmaawﬂ (aUufl 8) wa. 2530,” $1¥AWILUNY
(aUURAY) W@y 104 meu 173, 1 Auengu w.A. 2530, ni1 12.

’ NIV YRAIANTULAZATOUATILAZIDNINTUIARALLNIYULAZATOUAT W.A. 2553 11T
90 Ugyaian

“dodinsilosndnomaindnuiaivunseinuine g felsnsi inveeregelisignlaiiy
gaul drusinginsnnsewrnvuliineldsulnydignleesrininydeige idgnuinew uusiiu
pawAniilinseilagussummsanuinaylny Aeudainng mawinuiewivudinlunisaser
ussgiaemedugousazlandlusadi uazdaiivasasing Imginisaiundlududesigussdedinuiu
723 Uazmatiuininyeeavuiuoranaunutunudld uazdidenieoraldsunisoarede ey
aumITmMmin IS s vty Fuduysslevdiesuranveainuiawivuuazdogidenie
wnndnrsiersaiwanyy limadeaslioruenisaniviidenSoyanaimaiuaunissaliing s
Audumsiiiosniuausing lnediSeulabilinuiewnivu 9a1 11597 §unases yanansaasdntsds
inniatenvuerdvegaiefiudnauesomatiionarsanmeluawayiuivusimaiad nnma



117

fnszvhnnuiedadudnuagionvudielindunudunuilinssiiarufing saufeds
fualsitnn wnsen funases Baduyaralnddn (community of care) Whundiunumee
oila miﬁmigmumiqaﬁimL%ﬁ’(luwumﬂ%ﬁmﬁﬁmsﬁumzﬁﬂsﬁwLiﬂuﬂizmﬂlmma
fdodaudalalunsdliifidomeerglitiu 15 Veafifeuiiuindlimanzaniiagidisiu
nszvIuMIgRssadsiiuy uafnszvharuiinengind 18 Vdmszsdydimanivu
LAEATOUATILAZITNAITAUIAAYIVULALATBUATI W.A. 2553 11Ms1 90 mnualwly
wasmsRiaswumssiuafonyludnuuenszuiunsgisrsndsiuy Tulssduiddou
Fudnisiinssuiunsgfsssndslugald fuafivadunsgidnsmdiosfionsanisns
AunsesUszlovivesiidemoiionglitiu 15 Vuazuszlevdvesmsudludnuaziennvy
fnsgsianuianugfuly Fansgsvdyginiasnvulazaseuaiinazisiaisanad
LIYURAZATOUATY .A. 2553 1051 90 Larmunilageslilvimaanansaldnanidanansan
nsldnszuiumsgisssudsiununiinuasionouas fulsslosidesuanvonfnuas
wmrugnssharsRnuazgegiFmeunnniimsfiasaniinnevielsl femni fideuds
duiedvndunsgydusignszvhanuiinenglife 18 Yuiysal eradudesniiudviili
fAemeTeonglaiifu 15 Ddrdmnssuiunisgfsssndatunld il Tued funafidave]

Y
=

finnwrindtuaunshildnszuiunisefsssudsiuyiieUsslevivesidone Nignuudu
szt Bdadudnauieiunsely

4.3.4 Us:i’ﬁminiw‘hm’mﬁmaﬁnszﬁmmuﬁﬂ

PNMIANINUTIUSEINAaUIFaEN (Wasguasloun) uazUsenauauinl (Wasgun
laun) sz fAmsnseimnuiiavesginszviranuiiannfuieulslumsfiansandiiani
nszvunmsgisssdetunanldtuaivaiunseyirdiisviold Tnefideulvidnssshauia
Tuafdadunszyhdnsazdondugnsziianuiinadousn firsttime offender) iflasan

a a & gy s o o ~ AN A vy ° N
ﬂszmumsqmﬁﬁmL°U\‘1‘1/\|u‘1Q|mmqﬂiza\‘iﬂwmmyﬂismwmﬂaLwaiwﬂﬂizmmmwmmﬂﬁl

wazdfinlunasuiinainnisnsgivesnulazuansausuinreulunaiiniu Fadunns

e

=

wilvdgymnduveiseauindiiinuesnseyinnuiin NseUIuNsERsTITINLNTsinasuy

mauAlugnszyinnuRaiie TngUszasdreenszuIunseRsssudaiudeliflidnyasidu

e

msatuayusaglilenagnssyiaruinldndus fadu giasldsulonaiadudiinsei
ﬂ?ﬁma@ﬂéjﬂLLiﬂ%QﬁI@ﬂ’mﬁﬁwLLf’gﬂfUﬂﬁuﬁﬁlﬁu’mﬂ’hr}gﬁLﬂﬂﬂizﬁ’]ﬂ’s’mami’méj’a

ogslsAnm GdeulsiviuseiunsimuateuluFosuss fAnisnseieaiinny
LUINNURIUTEIMAAUS§OLENT (MasTuesloul) wazdssimakauin (Wasgudlaun)

\eanmnmnimuaeulrdtanzgnssiaNuRaATILs NVIHUTIANNSAWN 1NN TEUIUNTT

whuwaudlgd vy Dailuylsniduniseudhuas lidaasdmiendl i s winmaliihey
ligniunsguauiersangaly”



118

yRsssudeiiuyldgoununeanuiigiiasnsgsiiainufinuiudiagldilonadngy
ﬂ‘izmumﬁqaﬁismL%aﬁuwulé’é‘ﬂLLazéTam'wLﬁuﬂﬁlﬂmmmzmumsqaﬁiswﬂa ynviefign
Anszviauingninduadinudinnazsidunisaiiensiuivinanenuan s vesgn sz
AuRn (labeling or stigmatizing an offender) = mﬂLLﬁﬂﬂﬁﬁﬁﬁ?u%ﬂé’umﬁnﬁu%%m
maUnfuasiuaudnfifinuninvesdsauldfinaeiiuse Rnisnsevhanufinfng  Snits
msinlvegluSoudndunisiinleniadignsyinnuinesldizeuisvaziBoafeatunng
nsganuAnnunngfesdanudug Wekulnwudrieilenanseiauingige” fae
Wil nezuIunseBssaudsiuiadiouieiioudsiinuliiiednsasnisnssinanuiinves
fnseienuiin Tnennsudlafiannguesnisnszianuiinuazanlonadligiianszsi
AufinnduLnsEiAuRng18n uenaini ﬂi‘”‘U?umwaﬁiimL%ﬂ‘ﬁumeﬁuﬁmiLLmﬂ
mﬂi“mmmmmmiLLﬁlmvimmammalmuwuasm*um'mﬂiﬁam‘vlﬁ] LLﬁlﬂJUiUUﬁwuLm
vosnszvharufinduddy” Fafu ulffnsy mmmwmwlﬂmmi gimuRnATaLInLs
mﬂmmmﬂsﬁmmmuLLﬁ’lﬁuﬂﬁwqmuLaa 'igmﬂﬁiamaumm@mwmmmmst’]umﬂ
AnszinanuRnanunsauilalsuugsmuedlddnsagendunaduiyndrgliinezdugnszin
AufinLes filievne vidodeuilagldmndndififiaty

Y YA

ofls wififouiiuinmseuaelyigiiaenszvianuRauudautdaunszuiunng

Y

gfsTIITaunle LwiﬂsvmumiLLﬁlmﬂﬁzmmmmmﬂaﬂﬁzmmmmmum%maq
L%Nx‘i’)ﬂﬂ’l’]&lﬂi”ﬂ/l’]ﬂ’)’mwﬂﬂﬁﬂLLiﬂL‘W?JUizi&l‘lﬂnumﬁLLﬁl%éﬂizVT’]ﬂ’mmaﬂﬁmﬁuiﬁlqﬂigﬁ\‘iﬁ
%aﬂ%aﬂﬂiuU’JUﬂﬁiﬁgmﬁiiﬁJLGZI\T‘W‘LJWU Wy srezlIalunsAIuANANNUTENGRENAEN TN

AVIUAALNLEIATITUIUN I SEEEIR NN SAUANENSEYIIALRRAT LN s
4.3.5 NITUAAIAMNTURAYIUVBINITLINAIURR

UseimAansgelusni (Wasgueslown) AvundnludunsnueeniIsinsaunssuIunIg
AsssudeiugnszrianuRasessensuiniinisnsgydsnisvuwadalddndudeseensy
f

) LR

wsgdnsyynAuRaeRnseilUlies e didemeBugen wgiignseiiaiuiin

Y

FeladndudeseausvaaludunsunsninsizUssinaanigonsni (wasguailoun) U

a

a & ] ! Y v [ va o ! a v '
n3gUIUN1TYAsTIUTa Ui lglutuneunouiles ninanudenisilugiduadenaiing

9
a

a & v o aa N a a I3
ﬂﬁSUQUﬂqﬁﬁmﬁiimLGU\‘]WUW“I@IEJE]"IﬂEJ'E]']U'HWJﬁWUﬁ]IUﬂ'ﬁL“U‘EJQﬂ@ G]'Nf\]']ﬂlu‘ijﬁgl’ﬂﬂu’l"?juaum

]
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! George B. Vold, Thomas J. Bernard and Jeffrey B. Snipes, Theoretical Criminology (New
York: Oxford University Press, 2002), p. 211.
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Programmes (New York: United Nations Publication, 2006), p. 37.
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» Manitoba Government, Alternatives to Incarceration [Online], November 1999. Source
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[Online], 30 June 2007. Source http://www.csc-scc.gc.ca/text/pblct/protect/broch-eng.shtml
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Basic principles on the use of restorative justice
programmes in criminal matters, ECOSOC Res. 2000/14,
U.N. Doc. E/2000/INF/2/Add.2 at 35 (2000).

The Economic and Social Council,

Recalling its resolution 1999/26 of 28 July 1999, entitled
"Development and implementation of mediation and restorative justice measures in
criminal justice", in which the Council requested the Commission on Crime
Prevention and Criminal Justice to consider the desirability of formulating United
Nations standards in the field of mediation and restorative justice,

Noting the discussions on restorative justice during the Tenth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, held in
Vienna from 10 to 17 April 2000, in relation to the agenda item entitled "Offenders
and victims: accountability and fairness in the justice process”,

Recognizing that the use of restorative justice measures does not
prejudice the right of States to prosecute alleged offenders,

1. Takes note of the submission of the preliminary draft elements of a
declaration of basic principles on the use of restorative justice programmes in
criminal matters, annexed to the present resolution;

2. Requests the Secretary-General to seek comments from Member
States and relevant intergovernmental and non-governmental organizations, as well
as the institutes of the United Nations Crime Prevention and Criminal Justice
Programme network, on the desirability and the means of establishing common
principles on the use of restorative justice programmes in criminal matters, including
the advisability of developing an instrument, such as the preliminary draft declaration
annexed to the present resolution, and on the contents of this draft;

3. Also requests the Secretary-General to convene, subject to the
availability of voluntary contributions, a meeting of experts selected on the basis of
equitable geographical representation to review the comments received and to
examine proposals for further action in relation to restorative justice, including
mediation, as well as the possibility of developing an instrument such as a
declaration of basic principles on the use of restorative justice programmes, taking

into account the preliminary draft declaration annexed to the present resolution;
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4. Further requests the Secretary-General to report to the Commission
on Crime Prevention and Criminal Justice at its eleventh session on the comments
received and the results of the meeting of experts;

5. Invites the Commission to take action at its eleventh session, on the
basis of the report of the Secretary-General,

6. Calls upon Member States, building on the results of the Tenth
United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
held in Vienna from 10-17 April 2000, to continue to exchange information on
experiences in the implementation and evaluation of programmes for restorative

justice, including mediation.

Annex
Preliminary draft elements of a declaration of basic principles on the use of

restorative justice programmes in criminal matters

I. Definitions

1. "Restorative justice programme" means any programme that uses
restorative processes or aims to achieve restorative outcomes.

2. "Restorative outcome" means an agreement reached as the result
of a restorative process. Examples of restorative outcomes include restitution,
community service and any other programme or response designed to accomplish
reparation of the victim and community, and reintegration of the victim and/or the
offender.

3. "Restorative process" means any process in which the victim, the
offender and/or any other individuals or community members affected by a crime
actively participate together in the resolution of matters arising from the crime, often
with the help of a fair and impartial third party. Examples of restorative process
include mediation, conferencing and sentencing circles.

4. "Parties" means the victim, the offender and any other individuals or
community members affected by a crime who may be involved in a restorative
justice programme.

5. "Facilitator" means a fair and impartial third party whose role is to

facilitate the participation of victims and offenders in an encounter programme.
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Il. Use of restorative justice programmes

6. Restorative justice programmes should be generally available at all
stages of the criminal justice process.

7. Restorative processes should be used only with the free and
voluntary consent of the parties. The parties should be able to withdraw such
consent at any time during the process. Agreements should be arrived at voluntarily
by the parties and contain only reasonable and proportionate obligations.

8. All parties should normally acknowledge the basic facts of a case as
a basis for participation in a restorative process. Participation should not be used as
evidence of admission of guilt in subsequent legal proceedings.

9. Obvious disparities with respect to factors such as power
imbalances and the parties' age, maturity or intellectual capacity should be taken
into consideration in referring a case to and in conducting a restorative process.
Similarly, obvious threats to any of the parties' safety should also be considered in
referring any case to and in conducting a restorative process. The views of the parties
themselves about the suitability of restorative processes or outcomes should be
given great deference in this consideration.

10. Where restorative processes and/or outcomes are not possible,
criminal justice officials should do all they can to encourage the offender to take
responsibility vis-a-vis the victim and affected communities, and reintegration of the

victim and/or offender into the community.

lll. Operation of restorative justice programmes
11. Guidelines and standards should be established, with legislative
authority when necessary, that govern the use of restorative justice programmes.
Such guidelines and standards should address:
(@) The conditions for the referral of cases to restorative
justice programmes;
(b) The handling of cases following a restorative process;
(c) The qualifications, training and assessment of facilitators;
(d) The administration of restorative justice programmes;
(e) Standards of competence and ethical rules governing
operation of restorative justice programmes.
12. Fundamental procedural safeguards should be applied to

restorative justice programmes and in particular to restorative processes:
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(@) The parties should have the right to legal advice before
and after the restorative process and, where necessary, to translation and/or
interpretation. Minors should, in addition, have the right to parental assistance;

(b) Before agreeing to participate in restorative processes, the
parties should be fully informed of their rights, the nature of the process and the
possible consequences of their decision;

(c) Neither the victim nor the offender should be induced by
unfair means to participate in restorative processes or outcomes.

13. Discussions in restorative processes should be confidential and
should not be disclosed subsequently, except with the agreement of the parties.

14. Judicial discharges based on agreements arising out of restorative
justice programmes should have the same status as judicial decisions or judgements
and should preclude prosecution in respect of the same facts (non bis in idem).

15. Where no agreement can be made between the parties, the case
should be referred back to the criminal justice authorities and a decision as to how
to proceed should be taken without delay. Lack of agreement may not be used as
justification for a more severe sentence in subsequent criminal justice proceedings.

16. Failure to implement an agreement made in the course of a
restorative process should be referred back to the restorative programme or to the
criminal justice authorities and a decision as to how to proceed should be taken
without delay. Failure to implement the agreement may not be used as justification

for a more severe sentence in subsequent criminal justice proceedings.

IV. Facilitators

17. Facilitators should be recruited from all sections of society and
should generally possess good understanding of local cultures and communities.
They should be able to demonstrate sound judgement and interpersonal skills
necessary to conducting restorative processes.

18. Facilitators should perform their duties in an impartial manner,
based on the facts of the case and on the needs and wishes of the parties. They
should always respect the dignity of the parties and ensure that the parties act with
respect towards each other.

19. Facilitators should be responsible for providing a safe and
appropriate environment for the restorative process. They should be sensitive to any

vulnerability of the parties.
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20. Facilitators should receive initial training before taking up
facilitation duties and should also receive in-service training. The training should aim
at providing skills in conflict resolution, taking into account the particular needs of
victims and offenders, at providing basic knowledge of the criminal justice system
and at providing a thorough knowledge of the operation of the restorative

programme in which they will do their work.

V. Continuing development of restorative justice programmes

21. There should be regular consultation between criminal justice
authorities and administrators of restorative justice programmes to develop a
common understanding of restorative processes and outcomes, to increase the
extent to which restorative programmes are used and to explore ways in which
restorative approaches might be incorporated into criminal justice practices.

22. Member States should promote research on and evaluation of
restorative justice programmes to assess the extent to which they result in
restorative outcomes, serve as an alternative to the criminal justice process and
provide positive outcomes for all parties.

23. Restorative justice processes may need to undergo changes in
concrete form over time. Member States should therefore encourage regular,
rigorous evaluation and modification of such programmes in the light of the above

definitions.
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