4.1

A
Unn 4

Y] vy = = a d 1
ma‘uwmmsmau‘lwamﬂmmaﬂﬂm‘luﬂﬂmmwszmnﬂizmﬂ

2540




162

(forum non conveniens)
148
175
411
2540
1
, 2
1 150



163

' 25407 I
2541

3 , 1] 1
.. 2540, ;4 I : 2541) 11,
4 ’ , 1}

- 250 | ,

542), 6873

: r
( 540), 23,6

‘ E
- 12540270,

7 5 5 U B

] E .
2540779,



164

2540 4

= o N

g 540 4
D , , 6(
2543), 3%,
1 ,“ ]
.. 2540, - 80-BL



165

2540
1)
B
)
[/
3)
b
2 16
(Procedural unfairness) (Substantive unfairmess)
) (Procedural unfairmess)
' 1
D 8L,
B 2540 6
Y 2540 8
b 2540 9
B 13

" 30 4( 2543) : 549,



"1 549-561, 563,

(Substantive unfairness)

166



B

561-562.

2540

4

2540

167



168

540 100
2540
)
2)
3)
4)
7
2
D ,
2540
2542),  106-107
2 X0 10

10



169

2540 3
1} 3] 1 2540 3
“Conflict of
Laws”
i)
2540
B , , 1]

99-100.



(standard form contract)

P

(adhesion contract)
contract)

(bargaining power)

( : , 2540),

170

(implied term of contract)

2540

247 1)

(standard form

6L



7

.. 2540,

%.

0

' 2540

T

O,
) |

)  (
2-23. ( )

2543) 120, |

, ,
(2540, 343

1



172

2540

Jwraunsoiuntingds
CHuLALONGKORN UNIVERSITY



74-75.

173



174

412
2

(1) (Competent

Jurisdiction)
, 0

2)

(3) (Foreign
Judgment in personam) (Fixed Sum)d

AWw. scott, Private International Law, Conflict of Laws, (Playmouth :
Macdonald& Evans, 1979), p.101 !
C
,2531), b

2 PM. North and J.J.Fawcett, Cheshire and North’s Private International Law,
Twelfth edition (London : Butterworth, 1992), p.633.

1 . 53-109. ;
12 4:91-92. :

, 2533), 3. )

2511 ( ; 2511), 117.



3

(Contrary to Public Order or Public Policy)

(Contrary to Natural Justice)®

| 2539)
11 7 75 (
. s

(Fraud)

308-309. :
2527) : 30. ;

175

114-135.



585/2461
[ (
(

585/2461

176



17

) : 310.

;9.



178

3

AWIAINTalunIIng1ae
CHuLALONGKORN UNIVERSITY



413 forum non conveniens

Forum Shopping forum non conveniens

penden

forum non conveniens

’ 24 4
3 ’II

179

lis alibi

2537) : 867.
"L

David McClean, The Conflict of Laws, Fifth edition (London : Sweet&Maxwell Ltd., 2000),

p.l17.

7J.J. Fawcett, “ General Report” in Declining Jurisdiction in Private International Law

(Oxford Clarendon Press, 1995), p.10.



180

forum non conveniens

forum non conveniens

forum non conveniens

(Special circumstance)

Forum non conveniens

(oppressive or vexatious of abuse of the process of the

court)

Mlbid., pp.10-11
4 P M. North and J.J. Fawcett, Cheshire & North’s Private International Law, Twelfth
edition (London Butterworths, 19920, pp.208, 224.
St. Pierre v. South American Stores Ltd. [1936] 1 K.B. 362 at 398, The Atlantic Star
[1974] A.c. 436, MacShannon v.Rockware Glass Ltd. [1978] A.c. 795.



181

forum non conveniens

forum non conveniens

forum non conveniens

forum non conveniens

forum non conveniens

3 44

A Spiliada Maritime Corp. v. Cansulex Ltd. [1987] A.c. 460.
M , ]

;" 868-869.



182

(pretrial discovery)

% St. Pierre v. South American Stores (1936) 1KB 382 at 389
HMcShannon v. Rockware Glass (1978) AC 795



183

1 (Relevant
factors) q

1) (applicable law)

Banco Atlantico SA v.
British Bank for the Middle East®

Charm Maritime Inc v. Kyriakou and Mathias4

Du Pont v. Agnewd) Du Pont

;1 865-870. ; Paul Beaumont, “Great Britain” in
Declining Jurisdiction in Private International Law (Oxford : Clarendon Press, 1995), pp. 212-220. ;
P.M. North and JJ. Fawcett, Cheshire & North’s Private International Law, pp.206-224.
811990] 2 Lloyd's Rep. 504.
29[1987] 1Lloyd’s Rep. 433.
9[1987] 2 Lloyd's Rep. 585.



184

Mr.Chelos

' s Lloyd

(applicable law) 1

(considered under the justice exception, not in an analysis of appropriateness)

2) (Litigation s pe
elsewhere)
(Lhe palicy of law)

3 res judicata

Cleveland Museum of Art v.
Capricorn Art3
(Ohio)
18

1 (1990] 2 Lloyd' Rep. 166



185

3) (Convenience of witness)

Evans Marshall & Co. v. Bertola S.A.®
1

2[1973] 1Al ER 992, [1973] 1WLR 349.



186

Re Harrods (Buenos Aires) Ltd. (No 2)

5

4) (Convenience of the parties)

5) (Real and close
connection hetween the forum and the dispute) Meadows v. ICI

Morrison v. panic Link Ltd.
!
6)
7) Irish Shipping Ltd. v. Comm

Union%

5 Paul Beaumont, “Great Britain” in Declining Jurisdiction in Private International
Law, p.217.

%1hid., p.218.

$[1991] 2 QB 206



Proceedings)

8)

"+ 866.

(Public policy)

187

forum non conveniens

Société du

(Re



188

Gaz

(private interest of litigants)

(public interest of the forum State
in hearing the case)®
forum non conveniens G

Holmes v. Syntex Laboratories, Inc.8)

y : 870,
BDavid McClean, The Conflict of Laws, p. 118,
JJ. Fawcett, “General Report” in Declining Jurisdiction in Private International
Law, p. 14
@202 Cal. Rptr. 773 (Cal. Ct. App. 1984)



189

forum non conveniens

(a case of action)
(Strict liability) ,
forum non conveniens
forum non conveniens Gulf Qil Corp v. Gilbert@

forum non conveniens

Piper Aircraft Co v. Reyno®

Louis F Del Duca and George A Zaphiriou, “United State of America,” in Declining
Jurisdiction in Private International Law, p.406.
@330 501,508 (1947)
@454 235 (1981)



190

forum non conveniens

6
forum non
conveniens
forum non conveniens )
, forum non
conveniens (Special
circumstance)

®
forum non conveniens

64 Louis F Del Duca and George A Zaphiriou, “United State of America,” in Declining
Jurisdiction in Private International Law, pp.403-404.

@ Ibid., p.407.

t Masato Dogauchi, “Japan,” in Declining Jurisdiction in Private International Law,
pp.308-310.



191

forum non
conveniens

forum non conveniens
(Legitimate interest to take legal
action) !
“Iincompatible competence” “International non-competence”

“Incompatible competence” ,

forum non conveniens

Haimo Schack, “Germany,” in Declining Jurisdiction in Private International Law,
pp.189-193.



192

New Code of Civil Procedure 1975

forum non conveniens
®

forum non conveniens
forum non conveniens
forum non conveniens

forum non conveniens

Helene Gaudemet - Talion, “France,” in Declining Jurisdiction in Private
International Law, pp. 177-179.



414
alibi penden

10

lis alibi penden

193

2540

lis

298.
" L



Polly Peck International Ltd. v.

Citibank NA and others?
Lord Scarman Castanho v. Brown & Root (UK)B
[/
alibi penden
1984 (The Tokyo District Court)

(Special Circumstance)
Greenlines Shipping Co.

1Paul Beaumont, “Great Britain” in Declining Jurisdiction in Private International
Law, pp.221-222,

2 Judgment of 14 Oct. 1993, The Times, 20 Oct. 1993 quoted in Paul Beaumont, “Great
Britain” in Declining Jurisdiction in Private International Law, p.222.

B[1981] All ER 143

#Louis F Del Duca and George A Zaphiriou, “United States of America” in Declining
Jurisdiction in Private International Law', pp.419-420.



1%

Ltd. v. California First Bank®

(1985) 28 Japanese Annual of International Law 243 quoted in Masato Dogauchi,
“Japan” in Declining Jurisdiction in Private International Law, p.311
[ 4

“(1) The general forum of a legal person or any other association of foundation shall be
determined by the place of its principal office or its principal place of business, or in case there is
no office of place of business, by the residence of the principal person in charge of its affairs.

(2) [omitted]

(3) Inregard to the general forum of a foreign association of foundation. The provision
of paragraph Lshall apply to the office, place of business of person in charge of the affairs thereof
in Japan”



196

lis alibi penden

alibi penden 173

Masato Dogauchi, “Japan” in Declining Jurisdiction in Private International Law,
pp.311-312.
BHaimo Schack, “Germany,” in Declining Jurisdiction in Private International Law,
pp.196-198.
[ , . 298



173

148

)
| 2543),

148

543), 233051,
1
125190,

197



173 148

173
lis alibi penden lis alibi penden

42

5852461  *

, 298 ©

>LV,

198



199



200

AWIAINTalunIIng1ae
CHuLALONGKORN UNIVERSITY

2540



201

forum non conveniens



202

alibi
penden 173

173



	บทที่ 4 ขอบเขตการบังคับใช้ข้อตกลงเลือกศาลในคดีพาณิชย์ระหว่างประเทศ
	4.1 หลักกฎหมายที่เกี่ยวข้องกับการกำหนดขอบเขตการยอมรับและบังคับใช้ข้อตกลงเลือกศาลในคดีพาณิชย์ระหว่างประเทศ
	4.2 ขอบเขตการยอมรับบังคับใช้ข้อตกลงเลือกศาลในคดีพาณิชย์ระหว่างประเทศของศาลไทย


