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Draft Relationship Agreement between the Court and the
United Nations

Preamble

The United Nations and the International Criminal Court,

Bearing in mind the principles and purposes of the Charter of the United
Nations,

Recalling that the Rome Statute of the International Criminal Court reaffirms
the purposes and principles of the Charter of the United Nations,

Noting the important role assigned to the International Criminal Court in
dealing with the most serious crimes of concern to the international community as a
whole, as referred to in the Rome Statute, and which threaten the peace, security and
well-being of the world,

Bearing in mind that, in accordance with the Rome Statute, the International
Criminal Court is established as an independent permanent institution in relationship
with the United Nations system,

Recalling also that, in accordance with article 2 of the Rome Statute, the
International Criminal Court shall be brought into relationship with the United
Nations through an agreement to be approved by the Assembly of the States Parties
to the Rome Statute and thereafter concluded by the President of the Court on its

behalf,

Recalling further General Assembly resolution  of calling for the
conclusion of a relationship agreement between the United Nations and the
International Criminal Court,

Noting the responsibilities of the Secretary-General of the United Nations
under the provisions of the Rome Statute of the International Criminal Court,

Desiring t0 make provision for a mutually beneficial relationship whereby the
discharge of respective res_EJ_onsibiIities of the United Nations and the International
Criminal Court may be facilitated,

Taking into account for this purpose the provisions of the Charter of the United
Nations and the provisions of the Rome Statute of the International Criminal Court,

Have agreed as follows:

General provisions

Article 1
Purpose of the Agreement

The present Agreement, which is entered into by the United Nations and the
International Criminal Court (“the Court”), pursuant to the provisions of the Charter
of the United Nations (“the Charter”) and the Rome Statute of the International
Criminal Court (“the Statute™), respectively, defines the terms on which the United
Nations and the Court shall be brought into relationship.
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Ar_tic!c 2
Principles

L The United Nations recognizes the Court as an independent permanent judicial
institution which, in accordance with articles 1and 4 of the Statute, has international
legal personality and such legal capacity as may be necessary for the exercise of its
functions and the fulfilment of its purposes.

2. The Court recognizes the responsibilities of the United Nations under the
Charter.
3. The United Nations and the Court respect each other’s status and mandate.

Article 3 _ o
Obligation of cooperation and coordination

The United Nations and the Court agree that, with a view to facilitating the
effective discharge of their respective responsibilities, they shall cooperate closely,
whenever appropriate, with each other and consult each other on matters of mutual
interest pursuant to the provisions of the present Agreement and in conformity with
the respective provisions of the Charter and the Statute.

Institutional relations

Article 4 _
Reciprocal representation

1 The Court may attend and participate in the work of the General Assembly of
the United Nations in the capacity of observer. The United Nations shall, subject to
the rules and practice of the bodies concerned, invite the Court to attend meetings
and conferences convened under the auspices of the United Nations where observers
are allowed and whenever matters of interest to the Court are under discussion.

2. Whenever the Security Council considers matters related to the activities of the
Court, the President of the Court or the Prosecutor may address the Council, at its
invitation, in order to give assistance with regard to matters within the jurisdiction
of the Court.

3. Subject to the applicable provisions of the Rules of Procedure and Evidence,
the United Nations shall have a standing invitation to attend public hearings of the
Chambers of the Court that relate to cases of interest to the United Nations.

Article 5

Exchange of information

1L Without prejudice to other provisions of the present Agreement concerning the
submission of documents and information concerning particular cases before the
Court, the United Nations and the Court shall, to the fullest extent possible and
practicable, arr_an?e for the exchange of information and documents of mutual
Interest. In particular:

(a) The Secretary-General shall:

(i) ~ Transmit to the Court information on developments related to the Statute
which are relevant to the work of the Court, including information on
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communications received by the Secretary-General in the capacity of
depositary of the Statute or depositary of any other agreements which relate to
the exercise by the Court of its jurisdiction;

(i) Keep the Court informed regarding the implementation of article 123,
paragraphs 1and 2, of the Statute relating to the convening by the Secretary-
General of review conferences;

(i) In addition to the requirement provided in article 121, paragraph 7, of the
Statute, circulate to all States Members of the United Nations or members of
specialized agencies or of the International Atomic Energy Agency which are
not parties to the Statute the text of any amendment adopted pursuant to article

121 of the Statute;
(b)  The Registrar shall:

() Upon the request of the United Nations and in accordance with the
Statute and the Rules of Procedure and Evidence, provide information and
documentation relating to pleadings, oral proceedings, judgements and orders,
when the Court deems it appropriate;

(ii%l Furnish to the United Nations, with the concurrence of the Court and
subject to its Statute and rules, any information relating to the work of the
Court requested by the International Court of Justice in accordance with its
Statute;

(c) The Court shall keep the United Nations informed about proceedings of
the Court in cases that involve crimes committed against the personnel of the United
Nations or that involve the improper use of the flag, insignia or uniform of the
United Nations resulting in death or serious personal injury.

2. The United Nations and the Court shall make every effort to achieve maximum
cooperation with a view to avoiding undesirable duplication in the collection,
analysis, publication and dissemination of information relating to matters of mutual
interest. They shall strive, where anropriate, to combine their efforts to secure the
greatest possible usefulness and utilization of such information.

Article 6 . _
Reports to the United Nations

~ The Court may, if it deems it appropriate, submit reports on its activities to the
United Nations through the Secretary-General.

Atticle 7
Agenda items

The Court may Ipropose items for consideration by the United Nations. In such
cases, the Court shall notify the Secretary-General of its proposal and provide any
relevant information. The Secretary-General shall submit the proposed item to the
General Assembly or the Security Council, and also to any other United Nations

body, as appropriate.
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Article 8
Personnel arrangements

1 The United Nations and the Court agree to consult and cooperate as far as
practicable regarding personnel standards, methods and arrangements.

2. The United Nations and the Court agree to:

(a) Periodically consult on matters of mutual interest relating to the
employment of their officers and staff, including conditions of service, the duration
of appointments, classification, salary scale and allowances, retirement and pension

rights and staff requlations and rules;
(b) Cooperate in the interchange of personnel, where appropriate;

(c) Strive for maximum cooperation in order to achieve the most efficient
use of specialized personnel, systems and services.

Atrticle 9 .
Administrative cooperation

The United Nations and the Court shall consult, from time to time, concerning
the most efficient use of facilities, staff and services with a view to avoiding the
establishment and operation of overlapping facilities and services. They may also
consult to explore the possibility of establishing common facilities or services in
specific areas, provided that there are cost savings.

Article 10 _ / |
Conference services and facilities

L The United Nations agrees that it shall, subAect to availability and to anz
arrangement on costs and expenses, provide for the purposes of the Court suc
facilities and services as may be required, including for the meetings of the
Assembly and of its Bureau, including translation and interpretation services,
documentation and conference services. When the United Nations is unable to meet
the request of the Court, it shall notify the Court accordingly, giving reasonable

notice.

2. The terms and conditions on which any such facilities or services of the United
Nations may be provided shall, as appropriate, be the subject of supplementary
arrangements.

Article 11
Access to United Nations Headquarters

The United Nations and the Court shall endeavour to facilitate access by the
representatives of all States Parties to the Statute and observers in the Assembly, as
provided for in article 112, paragraph 1, of the Statute, to United Nations
Headquarters when a meeting of the Assembly is to be held.

Article 12
Laissez-passer

The judges, the Prosecutor, the Deputy Prosecutor, the Registrar and the staff
of the Office of the Prosecutor and the Registry shall be entitled, in accordance with
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such special arrangements as may be concluded between the Secretary-General and
the Court, to use the laissez-passer of the United Nations as a valid travel document

where such use is recognized by States.

Article 13
Financial matters

1. The United Nations and the Court agree that the conditions under which any
funds may be provided to the Court by a decision of the General Assembly of the
United Nations pursuant to article 115 of the Statute shall be subject to separate
arrangements. The Registrar shall inform the Assembly of the making of such

arrangements.

2. The United Nations and the Court further agree that the costs and expenses
resulting from cooperation or the provision of services pursuant to the present
Agreement shall be subject to separate arrangements between the United Nations
and the Court. The Registrar shall inform the Assembly of the making of such

arrangements.

3. The United Nations may, upon request of the Court and subject to paragraph 2
of this article, provide advice on financial and fiscal questions of interest to the

Court.

Article 14
Other agreements concluded by the Court

~ The United Nations and the Court shall consult, when agpropriate, on the
registration with the United Nations of agreements concluded by the Court with
States or international organizations.

Cooperation and judicial assistance

Article 15
General provisions regarding cooperation between the United Nations

and the Court

1 With due regard to its responsibilities and competence under the Charter and
subject to its rules, the United Nations undertakes to cooperate with the Court and to
provide to the Court such information or documents as the Court may request
pursuant to article 87, paragraph 6, of the Statute.

2. The United Nations or its programmes, funds and offices concerned may agree
to provide to the Court other forms of cooperation and assistance compatible with
the provisions of the Charter and the Statute.

3. Inthe event that the disclosure of information or documents or the provision of
other forms of cooperation would endanger the safety or security of current or
former personnel of the United Nations or otherwise prejudice the security or proper
conduct of any operation or activity of the United Nations, the Court may order,
particularly at the request of the United Nations, appropriate measures of protection.

210



211

PCNICC/2001///Add.|

Article 16
Testimony of the officials of the United Nations

1 If the Court requests the testimony of an official of the United Nations or one
of its programmes, funds or agencies, the United Nations undertakes to cooperate
with the Court and, if necessary and with due regard to its responsibilities and
competence under the Charter and subject to its rules, shall waive that person’s
obligation of confidentiality.

2. The Secretary-General may be authorized by the Court to appoint a
representative of the United Nations to assist any official of the United Nations who
appears as a witness before the Court.

Article 17
Cooperation hetween the Security Council of the United Nations and the Court

1. When the Security Council, acting under Chapter VII of the Charter of the
United Nations, decides to refer to the Prosecutor of the Court (“the Prosecutor”),
pursuant to article 13, paragraph (b), of the Statute, a situation in which one or more
of the crimes referred to in article 5 of the Statute appears to have been committed,
the Secretary-General of the United Nations (“the Secretary-General”) shall
immediately transmit the written decision of the Security Council to the Prosecutor
together with documents and other materials that may be pertinent to the decision of
the Council. Information provided by the Court to the Security Council in
accordance with the Statute and the Rules of Procedure and Evidence shall be
transmitted through the Secretary-General.

2. When the Security Council adopts under Chapter VII of the Charter a
resolution requesting the Court, pursuant to article 16 of the Statute, not to
commence or proceed with an investigation or prosecution, this re?uest shall
immediately be transmitted by the Secretary-General to the President of the Court

and the Prosecutor.

3. If the Court, pursuant to article 87, paragraph 5 (b) or paragraph 7, of the
Statute, decides to inform the Security Council of a failure to cooperate with its
requests, or to refer a matter to the Security Council, as the case may be, the
Registrar of the Court S;‘the Registrar”%shall convey to the Security Council through
the SecretarK-GeneraI the decision of the Court together with relevant information in
the case. The Security Council, through the Secretary-General, shall inform the
Court, through the Registrar, of action, if any, taken by it under the circumstances.

Article 18
Cooperation between the United Nations and the Prosecutor

1 With due regard to its responsibilities and competence under the Charter of the
United Nations and subject to its rules, the United Nations undertakes to cooperate
with the Prosecutor and to enter with the Prosecutor into such arrangements or, as
appropriate, agreements as may be necessary to facilitate such cooperation, in
particular when the Prosecutor exercises, under article 54 of the Statute, his or her
duties and powers with respect to investigation and seeks the cooperation of the
United Nations in accordance with that article.

2. Subject to the rules of the organ concerned, the United Nations undertakes to
cooperate in relation to requests from the Prosecutor in providing such additional
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information as he or she may seek, in accordance with article 15, paragraph 2, of the
Statute, from organs of the United Nations in connection with investigations
initiated proprio motu by the Prosecutor pursuant to that article. The Prosecutor
shall address a request for such information to the Secretary-General who shall
convey it to the presiding officer or other appropriate officer of the organ concerned.

3. The United Nations and the Prosecutor may agree that the United Nations
provide documents or information to the Prosecutor on condition of confidentiality
and solely for the purpose of generating new evidence and that such documents or
information shall not be disclosed to other organs of the Court or to third parties, at
any stage of the proceedings or thereafter, without the consent of the United

Nations.

4, The Prosecutor and the United Nations or its programmes, funds and offices
concerned may enter into such arrangements as may be necessary to facilitate their
cooperation for the implementation of this article, in particular in order to ensure the
confidentiality of information, the protection of any person, including former or
current United Nations personnel, and the security or proper conduct of any
operation or activity of the United Nations.

Article 19 _ _ §° , N
Rules concerning United Nations privileges and immunities

If the Court seeks to exercise its Lurisdiction over a person who is alleged to be
criminally responsible for a crime within the jurisdiction of the Court and If, in the
circumstances, such person enjoys, according to the relevant rules of international
law, any privileges and immunities as are necessary for the independent exercise of
his or her work for the United Nations, the United Nations undertakes to cooperate
fully with the Court and to take all necessary measures to allow the Court to
exercise its jurisdiction, in particular by waiving any such privileges and
immunities.

Atticle 20 o
Protection of confidentiality

If the United Nations is requested by the Court to provide information or
documentation in its custody, possession or control which was disclosed to it in
confidence by a State or an intergovernmental or international organization, the
United Nations shall seek the consent of the originator to disclose that information
or documentation. If the originator is a State Partx to the Statute and the United
Nations fails to obtain its consent to disclosure within a reasonable period of time,
the United Nations shall inform the Court accordingly, and the issue of disclosure
shall be resolved between the State Party concerned and the Court in accordance
with the Statute. If the originator is not a State Party to the Statute and refuses to
consent to disclosure, the United Nations shall inform the Court that it is unable to
provide the requested information or documentation because of a pre-existing
obligation of confidentiality to the originator.
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V. Final provisions
Article 21

Supplementary arrangements for the implementation of the present Agreement

The Secretary-General and the Court may, for the purpose of implementing the
present Agreement, make such supplementary arrangements as may be found

appropriate.

Article 22
Settlement of disputes

~The United Nations and the Court agree to settle any dispute related to the
interpretation or application of the present Agreement by appropriate means,

Article 23
Amendments

The present Agreement may be amended by agreement between the United
Nations and the Court. Any such amendment shall be approved by the General
Assembly of the United Nations and by the Assembly in accordance with article 2 of
the Statute. The United Nations and the Court shall notify the other in writing of the
date of such approval, and the Agreement shall enter into force on the date of the

later of the said approvals.

Article 24
Entry into force

The present Agreement shall be approved by the General Assembly of the
United Nations and by the Assembly in accordance with article 2 of the Statute. The
United Nations and the Court shall notify the other in writing of the date of such
approval, and the Agreement shall enter into force on the date of the later of the said

approvals.
In witness thereof the undersigned have signed the present Agreement.
Signed this day of at United Nations Headquarters in New

York in two copies In all the official languages of the United Nations and the Court,
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Draft resolution of the Assembly of States Parties on the
continuity of work in respect of the crime of aggression

The Assembly ofStates Parties,
Recalling paragraph 2 of article 5 of the Rome Statute,

~ Recalling also paragraph 7 of resolution F, adopted by the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International

Criminal Court on 17 July 1998,
Desirous 0f continuing and completing the work on the crime of aggression,

1. Takes note with appreciation 0f the report of the Preparatory Commission
for the International Criminal Court on the crime of aggression;1

2. Decides to establish a special working group on the crime of aggression,
open on an equal footing to all States Members of the United Nations or members of
specialized agencies or of the International Atomic Energy Agency, for the purpose
of elaborating prOﬁosaIs for a provision on aggression in accordance with ﬁaragraph
2 of article 5 of the Statute and para%raph 7of resolution F adopted by the United
Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an

International Criminal Court on 17 July 1998;

3. Decides also that the special working group shall submit such proposals
to the Assembly for its consideration at a Review Conference, with a view to
arriving at an acceptable provision on the crime of aggression for inclusion in the
Statute in accordance with the relevant provisions of the Statute;

4. Dpecides further that the special working group shall meet during the
reqular sessions of the Assembly or at any other time that the Assembly deems
appropriate and feasible;

5 Requests the Bureau of the Assembly to prepare a proposal for the

meetings of the SEeciaI working .%roup and to submit the proposal, with its budgetary
implications, at the earliest possible session with a view to holding the first meeting

of the special working group in 2003.

1PCNICC/2002/2/Add,2.
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Discussion paper proposed by the Coordinator

Definition of the crime of aggression and conditions for the
exercise of jurisdiction

L For the purpose of the present Statute, a person commits a “crime of
aggression” when, being in a position effectively to exercise control over or to direct
the political or military action of a State, that person intentionally and knowingly
orders or participates actively in the planning, preparation, initiation or execution of
an act of aggression which, by its character, gravity and scale, constitutes a flagrant
violation of the Charter of the United Nations.

Option 1: Add “such as, in particular, a war of aggression or an act which has

the object or result of establishing a military occupation of, or annexing, the

territory of another State or part thereof’.

Option 2 Add “and amounts to a war ofa%gression or constitutes an act which

has the object or the result of establishing a military occupation of, or

annexing, the territory of another State or part thereof”.

Option 3: Neither of the above.

2. For the purpose of paragraﬁh 1, “act of aggression” means an act referred to in
United Nations General Assembly resolution 3314 (XXIX) of 14 December 1974,
which is determined to have been committed by the State concerned,

Option 1. Add “in accordance with paragraphs 4 and 5”.
Option 2: Add “subject to a prior determination by the Security Council of the
United Nations”.

3. The provisions of articles 25, paragraphs 3, 28 and 33 of the Statute do not
apply to the crime of aggression.

4. Where the Prosecutor intends to proceed with an investigation in respect of a
crime of aggression, the Court shall first ascertain whether the Security Council has
made a determination of an act of aggression committed by the State concerned. If
no Security Council determination exists, the Court shall notify the Security Council
of the situation before the Court so that the Security Council may take action, as

appropriate:
Option 1 under Article 39 of the Charter of the United Nations.

Option 2: in accordance with the relevant provisions of the Charter of the
United Nations.

5. Where the Security Council does not make a determination as to the existence
of an act of aggression by a State:

variant (a) or invoke article 16 of the Statute within six months from the date
of notification.

variant (b) [Remove variant a.]
Option 1:the Court may proceed with the case.
Option 2: the Court shall dismiss the case.
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Option 3: the Court shall, with due regard to the provisions of Articles 12, 14
and 24 of the Charter, request the General Assembly of the United Nations to
make a recommendation within [12] months. In the absence of such a
recommendation, the Court may proceed with the case.

Option 4: the Court may request
Variant (a) the General Assembly
Variant (b) the Security Council, acting on the vote of any nine members,

to seek an advisory opinion from the International Court of Justice, in
accordance with Article 96 of the Charter and Article 65 of the Statute of the
International Court, on the legal question of whether or not an act of
aggression has been committed by the State concerned. The Court may proceed
with the case if the International Court of Justice gives an advisory opinion
that an act of aggression has been committed by the State concerned.

Option : the Court may proceed if it ascertains that the International Court of
Justice has made a finding in proceedings brought under Chapter Il of its
Statute that an act ofaggression has heen committed by the State concerned.

I Elat e of %hﬁltcenrwgtlg nmmaﬁaé rBSd nte Rorme

Precondition

In addition to the general preconditions contained in article 12 of the present
Statute, it is a precondition that an appropriate organ3 has determined the existence
ofthe act of aggression required by element 5 of the following Elements.

Elements

1. The perpetrator was in a position effectively to exercise control over or to
direct the political or military action of the State which committed an act of
aggression as defined in element 5 of these Elements.

2. The perpetrator was knowingly in that position.

3: The perpetrator ordered or participated actively in the planning, preparation or
execution ofthe act of aggression.

4. The perpetrator committed element 3 with intent and knowledge.

5. An “act of aggression”, that is to say, an act referred to in United Nations
General Assembly resolution 3314 (XX1X) of 14 December 1974, was committed by
a State.

6:  The perpetrator knew that the actions of the State amounted to an act of
aggression.

2 The elements in part Il are drawn from a proposal by Samoa and were not thoroughly discussed.
3 See options land 2 of paragraph 2 of part I. The right of the accused should be considered in
connection with this precondition.
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7. The act of aggression, by its character, gravity and scale, constituted a flagrant
violation of the Charter of the United Nations,
Option 1. Add “such as a war of aggression or an aggression which had the
object or result of establishing a military occupation of, or annexing the
territory of another State or part thereof'.
Option 2: Add “and amounts to a war ofaggression or constitutes an act which
has the object or the result of establishing a military occupation of, or
annexing, the territory of another State or part thereof'.

Option 3: Neither of the above.
8:  The perpetrator had intent and knowledge with respect to element 7.

Note:

Elements 2, 4, 6 and 8 are included out of an abundance of caution. The “default
rule” of article 30 of the Statute would supply them if nothing were said. The
dogmatic requirement of some legal systems that there be both intent and knowledge
is not meaningful in other systems. The drafting reflects these, perhaps insoluble,

tensions.
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United Nations SIRES/1422 (2002)
‘/V/ \, Security Council Distr.. General
\\IIQ‘\, ///2/} 12 July 2002

Resolution 1422 (2002)
@9B‘§%the Security Council at its 4572nd meeting, on

The Security Council,

Taking note of the entry into force on 1 July 2002, of the Statute of the
International Criminal Court (ICC), done at Rome 17 July 1998 (the Rome Statute),

Emphasizing the importance to international peace and security of United
Nations operations,

Noting that not all States are parties to the Rome Statute,

Noting that States Parties to the Rome Statute have chosen to accept its
jurisdiction in accordance with the Statute and in particular the principle of
complementarity,

Noting that States not Party to the Rome Statute will continue to fulfil their
responsibilities in their national jurisdictions in relation to international crimes,

Determining that operations established or authorized by the United Nations
Security Council are deployed to maintain or restore international peace and

security,

Determining further that it is in the interests of international peace and security
to facilitate Member States’ ability to contribute to operations established or
authorized by the United Nations Security Council,

Acting under Chapter VIl ofthe Charter of the United Nations,

1 Requests, consistent with the provisions of Article 16 of the Rome Statute,
that the ICC, if a case arises involving current or former officials or personnel from a
contributing State not a Party to the Rome Statute over acts or omissions relating to a
United Nations established or authorized operation, shall for a twelve-month period
starting 1 July 2002 not commence or proceed with investigation or prosecution of any
such case, unless the Security Council decides otherwise;

2. Expresses the intention to renew the request in paragraph 1 under the same
conditions each 1July for further 12-month periods for as long as may be necessary;

3. Decides that Member States shall take no action inconsistent with
paragraph 1and with their international obligations;

4. Decides to remain seized of the matter.

02-47761 (E)
*0247 761+
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E Text of the draft articles on Responsibility of States for
mternattlrc])%a yvvrongﬁ s ponsiity

1 Textofthe draft articles
76.  The text of the draft articles adopted by the Commission at its fifty-third session are

reproduced beiow.
RESPONSIBILITY OF ST, TERNATIONALLY
ARKCRILACTS

PART ONE
THE INTERNATIONALLY WRONGFUL ACT OF A STATE
CHAPTER|
Generdl principles
Article 1
Responsinility of a Sate for its internationally wrongful ads

Every internationally wrongful act of a State entails the international
responsibility of that State.

Article 2
Blements of an internationally wrongful act of a State

_ There is an internationally wrongful act of a State when conduct consisting of an
action or omission:

(@  Isattributable to the State under international law; and
(b)  Constitutes a breach of an international obligation of the State.
Article 3
Characterization of an act of a State as internationally wrongful

_ The characterization of an act of a State as internationally wrongful is ?overned
by international law. Such characterization is not affected by the characterization of the

same act as lawful by internal law.
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C QIARTRIN T
Attribution of conduct to a state
Article 4
Conduct of organs of a State

1. The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial or any other
functions, whatever position it holds in the organization of the State, and whatever its
character as an organ of the central government or of a territorial unit of the State.

2. Amorgan includes any person or entity which has that status in accordance with
the internal law of the State.

Article 5
Condluct of persons or entities exercising elements of govemnmental authorty

‘The conduct of aperson or entity' which is not an organ of the State under article 4
but which is empowered by the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under international law, provided the
person Or entity is acting in that capacity in the particular instance.

Article 6

Condluct of organs placed at the disposal of a Siate by anather State

~The conduct of an organ g)laced at the disposal of a State by another State shall be
considered an act of the former State under international law if the organ is actmlg_m the
e>|<erc(|jse of elements of the governmental authority of the State at whose disposalit is
placed.

Article 7
Excess of authority or contravention of instructions

The conduct of an orgian of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of die State under
international law if the organ, person or entity acts in that capacity, even if it exceeds its
authority or contravenes instructions.
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Article s
Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State

under international law it the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the conduct*

Article 9

Conduct carried out in the absence or default of the official authorities

~The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact exercising elements of
the governmental authority in the absence or default of the official authorities and in
circumstances such as to call for the exercise of those elements of authority.

Article 10

Conduct of aninsurrectional or other movement

L The conduct of an insurrectional movement which becomes the new government
of a State shall be considered an act of that State under international law.

2. The conduct of a movement, insurrectional or other, which succeeds in
establishing anew State in part of the territory ofa pre-exmtmg State or in a territory
under its administration shall be considered an act of the new State under international

law,

3. Thisarticle is without prejudice to the attribution to a State of any conduct,
however related to that of tire movement concerned, which is to be considered an act of

that State by virtue of articles 4 to 9.
Article 11

Conduct acknowleaged and adopted by a Siate asits own

Conduct which is not attributable to a State under the preceding articles shall
nevertheless be considered an act of that State under international law 1f and to the extent
Lhet the State acknowledges and adopts the conduct in question as its own,
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CHAPTER HI
Breach of an international obligation

Article 12

Existence of abreach of an intemational obligation

~ There is a breach of an international obligation bY] a State when an act of that
State is not in conformity with what is required of it by that obligation, regardless of its

origin or character.
Article 13

International obligation in force for a State

An act of a State does not constitute a breach of an international obligation unless
the State is bound by the obligation in question at the time the act occurs.

Article 14
Extension in time ofthe breach of anintemational obligation

1 Thebreach of an international obligation by an act of a State not hav_ing% a
continuing character occurs at the momentwhen the act s performed, even if its effects

continue,

2. The breach of an international obligation by an act of a State having a continuing
character extends over the entire period during which the act continues and remains not
in conformity with the international obligation.

3. Thebreach ofan international obligiation requiring a State to prevent a given
event occurs when the event occurs and extends over the entire period during which the
event continues and remains not in conformity with that obligation.

Article 15
Breach consisting of a composte act

1. The breach of an international obliqation by a State through a series of actions or
omissions defined in aggregate as wrongful, occurs when the action or omission occurs
which, taken with the other actions or omissions, is sufficient to constitute the

wrongful act,
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2. Insuch acase, the breach extends over the entire period starting with the first of
the actions or omissions of the series and lasts for as long as these actions or omissions
are repeated and remain not in conformity with the international obligation.

CHAPTER IV
Responsibility of a State in connection with the act of anather Siate
Atticle 16

Ald or assistance in the commission of anintermationally wrongful act

A State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:

_ (@)  That State does so with knowledge of the circumstances of the
internationally wrongful act; and .

(b)  Theact would be internationally wrongful if committed by that State,
Article 17
Direction and coptrol erg']?ed over %rrm'ssion of
dn INteMmatonally wrongiui a
_ A State which directs and controls another State in the commission ofan
internationally wrongful act by the latter is internationally responsible for that act if;

_ a)  That State does so with knowledge of the circumstances of the
internationally wrongful act; and

(b)  Theact would be internationally wrongful if committed by that State.
Article 13
Coercion of another Sate

A State which coerces another State to commit an act is internationally
responsible for that act if:

a) _ The act would, but for the coercion, be an internationally wrongful act of
the coerced State; and

t (b)  The coercing State does so with knowledge of the circumstances of the
act
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Article 19
Effect of this chapter

~This chapter is without prejsudice to the international responsibility, under other
provisions of these articles, of the State which commits tire act in question, or of any

other State.
CHAPTER V

Circumstances precluding wrongfulness
Article 20
Consert

Valid consent by a State to the commission of a ?iven act by another State
precludes the wrongfulness of that act in relation to the former State to the extent that the

act remains within the limits of that consent.
Article 2L
Seffdefence

The wrongfulness of an act of a State is precluded if the act constitutes a lawful
measure of self-defence taken in conformity with the Charter of the United Nations.

Article 2

Countermeasurres in respect of aninternationally  rongfui act

_Thewrongfulness of an act of a State not in conformity with an international
obligation towards another State is precluded if and to the extent that the act constitutes a
countermeasure taken against the latter State in accordance with chapter Il of Part Threg.

Article 3

Force majeure

1 The wrongfulness ofan act of a State not in conformity with an international
obligation of that State is precluded if the act is due toforce majeure, that is the
occurrence of an irresistible force or of an unforeseen event, beyond the control of the
State, making it materially impossible in the circumstances to perform the obligation.
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2. Paragraph I does not apply if:

(@)  Thesituation offorce majeure is dug, either alone or in combination with
other factors, to the conduct of the State invoking it; or

(b)  Pile State has assumed the risk of that Situation occurring.
Article 24
Distress

1 Thewrongfulness of an act of a State not in conformity with an international
obligation of that State is P_recluded if the author of the act in'question has no other
reasonable way, in a situation of distress, of saving the author’s life or the lives of other

persons entrusted to the author’s care.

2. Paragraph 1does not apply if:

ga) The situation of distress is dug, either alone or in combination with other
factors, to the conduct of the State invoking it; or

(b)  Theact in question is likely to create a comparable or greater peril.
Article 25
Neoessty
L Necessity may not be invoked by a State as a ground for precluding the
wrongfulness ofan act not in conformity with an international obligation of that State

unless the act;

(g)_ Is the onIY Wag for the State to safeguard an essential interest against a
grave and imminent peril; an

(b) . Does not seriously impair an essential interest o fthe State or States
towards which the obligation exists, or of the international community as a whole.

2 Inany case, necessity may not be invoked by a State as a ground for precluding
wrongiiilnesa if;

.. (@  Theinternational obligation in question excludes the possibility of
invoking necessity; or

(b)  The State has contributed to the situation of necessity.



288

Article 26
Compliance with peremptory norms

~Nothing in this chapter precludes the wrongfulness of any act of a State which is
not in conformity with an obligation arising under a peremptory norm of general
international law.

Article 27

Ga'seqja“oefofinvoldn a]drcumstance
preciucing wongfuness
The invocation of a circumstance precluding wrongfulness in accordance with

this chapter is without prejudice to:

, ga Compliance with the obligation in question, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

" (b)  The question of compensation for any material loss caused by the act in
question.

PARTTWO
CONTENT OF THE INBﬂNéF AS)IE\IAL RESPONSIBILITY

CHAPTER |
General principles
Article 28
Legal consequences of an internationally wrongful act

The international responsibility of a State which is entailed b}( an internationally
wrongful act in accordance with the provisions of Part One involves Tegal consequences
as setout In tins Part,

Article 29
Continued dluty of performance

The legal consequences of an internationally wrongful act under this Part do not
affect the continued duty of the responsible State td perform the obligation breached.
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Article 30
Cessation and non-repetition

~ The State responsible for the internationally wrongful act is under an
obligation:

(@)  Tocease that act, if it s continuing'

, Qb) To offer appropriate assurances and guarantees of non-repetition, if
circumstances so require.

Patifi9 st
Reparation

L The responsible State is under an obligation to make full reparation for the injury
caused by the internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the
internationally wrongful dct of a State.

Article
Irelevance of internal law

~ The responsible State may not rely on the provisions of its internal law as
justification for failure to comply with its obligations under this Part.

Article 33
Soope of international abligations set out in this Part

L The obligations of the responsible State set out in this Part may be owed to
another State, to several States, or to the international community as & whole, depending
in particular on the character and content of the international obligation and on the
circumstances of the breach.

2. This Part is without prejudice to any right, arising from the international
g%g?é)mlblllty ofa Stale, which'may accrue directly lo any person or eniily other than a
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CHAPTERN
Reparation for injury
Alvit In

Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take
the form of restitution, compensation and satisfaction, either singly or in combination, in
accordance with the provisions of this chapter.

Article 35
Restitution

A State responsible for an internationally wrongful act is under an obligation to
make restitution, that is, to re-establish the situation winch existed before the wrongful
act was committed, provided and to the extent that restitution:

(@  Isnot materially impossible;

(b) . Does notinvolve aburden out of all proportion to the benefit deriving
from restitution instead of compensation.

Article 3
Cormpensation
1 The State regoonsible for an internationally wrongful act is under an obligation to
comPensate for the damage caused thereby, insofar as such damage is not made good by

restitution,

2. The compensation shall cover any financially assessable damage including loss of
profits insofar as it is established.

Article 37
Satisfaction

L The State responsible for an internationally wrongful act is under an obligation to
give satisfaction for the injury caused by that act insofar as it cannot be made good by
restitution or compensation.

2. Satisfaction may consist in an acknowledgement of the breach, an expression of
regret, a formal apology or another appropriate modality.
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3. Satisfaction shall not be out of proportion to the injury and may not take a form
humiliating to the responsible State.

Article 38
Interest

L Interest on any principal sum due under this chapter shall be payable when
necessary in order to ensure tull reparation. The interest rate and mode of calculation

shall be set so as to achieve that result.

2. Interest runs from the date when the principal sum should have been paid until the
date the obligation to pay is fulfilled.

Article 39
Contribution to the injury

. Inthe determination of reparation, account shall be taken of the contribution to
the injury by wilful or negligent action or omission of the injured State or any person or
entity in relation to whom reparation is sought.

CHAPTERHI

Sy

Article 40
Application ofthis chapter

1 This chapter apPIies to the international responsibility which is entailed by a
serious breach by a State of an obligation arising under a peremptory norm of general

international law.

2. Abreach of such an obligation is serious if it involves a gross or systematic
failure by the responsible State to fulfil the obligation.

Article 41
Particular consequences of a serious breach of an obligation under this chapter

1. States shall cooperate to bring to an end through lawful means any serious breach
within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious breach within
the meaning of article 40, nor render aid or assistance in maintaining that situation.



3. This article is without prejudice to the other consequences referred to in this
Part and to such further consequences that a breach to which this chapter applies may

entail under international law.
PART THREE

THE IMPLEMENTATION OF THE INTERNATIONAL
RESPONSIBILITY OF A STATE

CHAPTER |
Invocation of the responsibility of a State
Article 42

Invocation of responsibility by an injured State

_ A State is entitled as an ir&jured State to invoke the responsibility of another State
if the obligation breached is owed to:

(@)  That State individually; or

b) A qgroup of States including that State, or the international community as a
whole, and the breach of the obligation;

(i) Specially affects that State; or

(i) Isofsuch acharacter as radically to change the position of all
the other States to which the obllgatlon IS owed with respect to

the further performance of the obligation.
Article 43
Notice of claim by an injured State

1. Aninjured State which invokes the responsibility of another State shall give
notice of its claim to that State.
2. Theinjured State may specify' in particular:

(@) The conduct that the responsible State should take in order to cease the
wrongful act, if it is continuing;

(b)  What form reparation should take in accordance with the provisions of
Part Two.
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Article 44
Admissibility of claims
The responsibility of a State may not be invoked if:

(@) The claim is not brought in accordance with any applicable rule relating to
the nationality of claims;

(b)  The claim is one to which the rule ofexhaustion of local remedies applies
and any available and effective local remedy has not been exhausted.

Article 45
Loss of the right to invoke responsibility
The responsibility of a State may not be invoked if:
(@)  The injured State has validly waived the claim;

~(b)  The injured State is to be considered as having, by reason of its conduct,
validly acquiesced in the lapse of the claim.

Article 46
Plurality of injured States

~Where several States are injured by the same internationally wrongful act, each
injured State mar separateIY invoke the responsibility of the State which has committed
the internationally wrongful act

Article 47
Plurality of responsible States

1 Where several States are responsible for the same internationally wrongful act,
the responsibility of each State may be invoked in relation to that act.

2. Paragraph L.

(@)  Does not permit any injured State to recover, by way of compensation,
more than the damage it has suffered:;

‘ (b)  Iswithout prejudice to any right of recourse against the other responsible
tates.
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Article 48
Invocation of responsibility by a State other than an injured State

1. Any State other than an injured State is entitled to invoke the responsibility of
another State in accordance with paragraph 2 if:

~(a)  The obligation breached is owed to a group of States including that State,
and is established for the protection ofa collective interest ofthe group; or

o (b)  The obligation breached is owed to the international community as a
whole.

2. Any State entitled to invoke responsibility under paragraph Imay claim from the
responsible  te:

(@)  Cessation of the internationallywronglful act, and assurances and
guarantees ofnon-repetition in accordance with article 30; and

(b)  Performance of the obligation of reparation in accordance with the
preceding articles, in the interest of the injured State or of the beneficiaries of the
obligation breached

3. Therequirements for the invocation of responsibility by an injured State under
articles 43, 44 and 45 apply to an invocation of responsibility by a State entitled to do so

under paragraph .
CHAPTER II
Countermeasures
Article 49
Object and limits of countermeasures

L Aninjured State may only take countermeasures against a State which is
responsible for an internationally wrongful act in order to Induce that State to comply
with its obligations under Part Two.

2. Countermeasures are limited to the non-performance for the time bein%of
international obligations of the State taking the measures towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way as to permit the
resumption of performance of the obligations in question.
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Article 50
Obligations not affected by countermeasures

L Countermeasures shall not affect;

(@)  The obligation to refrain from the threat or use of force as embodied in the
Charter of the United Nations;

(b)  Obligations for the protection of fundamental human rights;

(c)  Obligations of a humanitarian character prohibiting reprisals;

(d)  Other obligations under peremptory norms of general international law.
2. A State taking countermeasures is not relieved from fulfilling its obligations:

(al Under any dispute settlement procedure applicable between it and the
responsible State;

~(b)  Torespect the inviolability of diplomatic or consular agents, premises,
archives and documents,

Article 51

Proportionality

Countermeasures must be commensurate with the inAury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question.

Article 52
Conditions relating to resort to countermeasures

1. Before taking countermeasures, an injured State shall:

() Call on the responsible State, in accordance with article 43, to fulfil its
obligations under Part Two;

(b) _Notifrthe responsible e ofany decision to take countermeasures and
offer to negotiate with that State,

2. Notwithstanding paragraph 1(b), the injured State may take such urgent
countermeasures as are necessary to preserve its rights.
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Article 57
Responsibility of an international organization
_ These articles are without prejudice to any question ofthe responsibility under
international law of an international organization, or of any State for the conduct of an
international organization.
Atticle 58
Individual responsibility

These articles are without Frejudice to any question of the individual
responsibility under international law of any person acting on behalfofa State.

Article 59
Charter ofthe United Nations

These articles are ‘'without prejudice to the Charter of the United Nations.
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