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ASST. PROF. SUDHARMA YOONOIDHARMA. pp. ISBN 974-17-4660-1.

order to instill confidence in contracting parties of the General Agreement Tariff
and Trade that any benefits accruing to them will not be nullified by the measures which are
otherwise not clearly prohibited by the Agreement, a broad and ambiguous provision
facilitating the making of a “non-violation complaint” was established. ~ The ambiguous
scope of this provision may cause problems in its application under the World Trade
Organization.

Research has shown that the exact application of the non-violation complaint
provision is unclear. However, most of the panel is aware that the non-violation principle is
an exceptional concept and accordingly its application will be balanced with other general
principles, i.e. reciprocity, protection of reasonable expectations, and the principle of
effectiveness. These general principles would be helpful for the applications of the non-
violation principle in other fields other than General Agreement on Tariff and Trade. The
purpose of a complaint based on the “non-violation complaint” provision is to close a legal
lacuna and to prevent circumvention measures and actions being conducted by contracting
parties. Nevertheless, establishing a non-violation complaint is clearly difficult. Therefore,
it is the function and burden of Panel, Appellate Body and Dispute Settlement Body to
ensure proper application of this provision in each case in which it is invoked.
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