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1Frieder Roessler, “The Concept of Nullification and Impairment in the Legal
System of the World Trade Organization” in International Trade Law and the GATTANNTO
Dispute Settlement System. (1997) p. 133.

2 ECC-Payments and Subsidies Paid to Processors and Producers of Oilseeds
and related Animal-Feed Proteins, BISD37S /86,1991, para 144.
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3lbid., para 148.

4Japan- Measures Affecting Consumer Photographic Film and Paper, March 31,
1998, WT/DS44/R, para. 10.50.

5Thomas Cottier and Krista Nadakavukaren Schefer, "Non-Violation Complaints
in WTO/GATT Dispute Settlement: Past, Present and Future,” p. 147.
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GATT (Agreed Description of the Customary Practice of the GATT in the Field of
Dispute Settlement: Agreed Description)
4 Agreed Description (Judgement)
XXIIl: 2 GATT
5 Agreed Description
XXII

(prima facie)

6Article XXIII: 1 of General Agreement on Tariff and Trace (GATT).
T1lhid., Article XXIII:2.
5 bid.
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XXIII ?,
(Detailed Justification)
l9 /\
Agreed Description

(injury)
D 1
3.2.3 ,
- GATT
GATT
GATT 8
8

Understanding Regarding Notification, Consultation, Dispute Settlement and
Surveillance, Adopted on 28 November 1979 (L/4907), Annex: Agreed Description of the
Customary Practice of the GATT in the Field of Dispute Settlement (Article XXIII:2), para
5.

DJohn H. Jackson, World Trade And The Law of GATT. The Bobbs -Merrill
Company, Inc., (1969) p. 181.
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4 EEC-Canned
Fruity
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11 Australian Subsidy on Ammonium Sulphate, April 3, 1950, GATT BISD/188,
1952,

R Treatment by Germany Imports of Sardines, October 31, 1952, GATT BISD/53,
1953

BUruguayan Recourse Article XXIIl, November 16, 1962, GATT BISD/95, 1963,

Y EEC -Production Aids Granted on Canned Peaches, Canned Pears, Canned
Fruit Cocktail and Dried Grapes, February 20, 1985, GATT Doc. L/5778, C/W/476.

HEEC-Tariff Treatment of Citrus Products from Certain Mediterranean Countries,
February 7, 1985, GATT Doc. L/5776, C/M/186.
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BJapan - Trade in Semi-Conductors, May 4, 1988, GATT BISD/116, 1989.

1I7Payments and Subsidies Paid to Processors and Producers of Oilseed Related
Animal-Feed Proteins, January 25, 1990, GATT BISD/86, 1991.

B  -Restriction on the Importation of Sugar and Sugar-Containing Products
Applied Under the 1955 Waiver and under the Headnote to the Schedule of Tariff
Concessions, November 7, 1990, GATT BISD/288, 1991.
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X
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Uruguay Recourse to Article IIXXX, p. 17.
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A . . -Restriction on the Importation of Sugar and Sugar-Containing Products

Applied Under the 1955 Waiver and under the Headnote to the Schedule of Tariff
Concessions, Para 5.18.
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2Armin von Bogdandy, “The Non-Violation Procedure of Article XXIII: 2 GATT -
Its Operational Rationale,” Journal of World Trade. 26, (August 1992), p. 97.
BEEC-Payment and Subsidies Paid to Processors and Producers of Oilseed
Related Animal-Feed Proteins, para 148,
2 |bid.
AHThomas Cottier and Krista Nadakavukaren Schefer, “Non-Violation Complaints
WTO/GATT Dispute Settlement: Past, Present, and Future,” p. 160.
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EEC-Payment and Subsidies Paid to Processors and Producers of Oilseed
Related Animal-Feed Proteins, para 126.
Z/ German Import of Duties on Starch, GATT BISD 3 (1955) at 77, 79.
2B GATT Analytical Index, p. 660.
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N EEC-Payment and Subsidies Paid to Processors and Producers of Oilseed
Related Animal-Feed Proteins, para 144.

L . . -Restriction on the Importation of Sugar and Sugar-Containing Products
Applied Underthe 1955 Waiver and under the Headnote to the Schedule of Tariff

Concessions, para 5.21.
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3233 :

.. -Restriction on the Importation of Sugar and Sugar-Containing Products
Applied Under the 1955 Waiver and under the Headnote to the Schedule of Tariff
Concessions, para 5.1,
2 Ibid.
BGATT Analytical Index, p. 662.
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3 Armin von Bogdandy, "The Non-Violation Procedure of Article XXIII: 2, Its

Operational Rationale," p. 102.
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(Review
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(volume  of
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JAustralian Subsidy on Ammonium Sulphate, para 12.

3 EEC-Payment and Subsidies Paid to Processors and Producers of QOilseed
Related Animal-Feed Proteins, para 146.

3 GATT Analytical Index, p. 658.
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EEC-Payment and Subsidies Paid to Processors and Producers of Oilseed
Related Animal-Feed Proteins, at 148.
kY Australian Subsidy on Ammonium Sulphate; EEC -Tariff Treatment of Citrus
Products from Certain Mediterranean Countries; Treatment by German Import of
Sardines.
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EEC -Tariff Treatment of Citrus Products from Certain Mediterranean Countries

“ Japan- Trade ~ Semi-Conductor, para 13L.
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3,2,4,1 aly M alo/

Korea-Measures Affecting Government Procurement, WT/DS163/R, (1 May
2000), para 7.93.
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(Protection of Legitimate of Expectation)

BArticle 26 of Vienna Convention on the Law of Treaty 1969.

MThomas Cottier and Krista Nadakavukaran Schefer, “Non-Violation Complaints
in WTO/GATT Dispute Settlement:Past, Present, and Future," p. 172.

% J.F. O'Connor. Good Faith in International Law. (1991). p. 39.
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(fundamental)
2.
(essential basis)
3.
(radically transform)
(Subjective)
(objective)
(reasonable person)
20
(International Court of Justice: ICJ)
&
% Thomas Cottier and Krista Nadakavukaran Schefer, “Non-Violation Complaints

in WTO/GATT Dispute Settlement: Past, Present, and Future," p. 172,
" Ibid., p. 173
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B Armin von Bogdandy, “The Non-Violation Procedure of Article XXIIl: 2 GATT-Its
Operational Rationale,” p. 110-111.
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Y GATT
1963
12,5 1981
XXII
9
Ly Japan-Nullification or Impairment of Benefit Accruing to the EEC under the

General Agreement and Impediment to the Attainment of the GATT Objectives, L/5478,
April 8, 1983,
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" (promise)

P North Sea Continental Shelf case quoted in Thomas Cottier and Krista

Nadakavukaran Schefer, Non-Violation Complaints in WTO/GATT Dispute Settlement:

Past, Present, and Future," p. 177.
8 German Import Duties on starch, BISD 3S/77, para. 2.
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3244 , (Abuse of Right)

Ammonium Sulphat

GATT

Ibid., para 4-7.
BAnglo Norwegian Fisheries Case, ICJ. Rep; 1951.
5 Thomas Cottier and Krista Nadakavukaran Schefer, "Non-Violation Complaints
in WTO/GATT Dispute Settlement:Past, Present, and Future," p. 178.
* Ibid., p. 193.
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WTO
WTO (multilateral)
(Plurilateral)
WTO

WTO
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WTO
GATS TRIPs

Chan-Keuk Jeon, Analysis and Prospect of non-Violation Complaint in
GATT/WTO Dispute Settlement System. (August 2001). p. 33.
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5 Meeting of 28 September 1989, Note by Secretariat, GATT Doc. No.
MTN/GNG/NG 13/16 , November 13, 1989.
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1989 1990

7 1990& (Brussel)

B Ibid.

P See Meeting of 5 April 1990, Note by Secretariat, GATT Doc. No.
MTN.GNG/NG13/19, May 28, 1990.

0 g,

6 See Meeting of 6-7 June 1990, Note by the Secretariat, GATT Doc. No.
MTN.GNG/NG13/20 (June 14, 1990).

@ Draft Non-Violation Complaint reads as follows:

Option A: The procedures in the Agreement shall apply, subject to the provisions
of paragraph 2 through 5 below, where a party has recourse to dispute settiement
based upon Article XXIII:1 (b) in respect of the introduction or intensification of a
measure, upsetting the conditions of competition [or] [and] having an [actual or
potential] adverse effect on trade, which while not conflicting with the provisions of
General Agreement has frustrated a [legitimate] [reasonable] expectation concerning a
benefit accruing to the party [directly or indirectly under the General Agreement] [under
a market access concession or other commitment]
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(reasonable)
(legitimate)
3.
I XXII: 1
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DSU DSU

Option B: The procedures in the Agreement shall apply, subject to the provisions
of paragraphs 2 through 5 below, where a party has recourse to dispute settlement
based upon Article XXIIl:L (b) in respect of the introduction or intensification of a
measure, which could not reasonably have been foreseen and which frustrates a
[legitimate] [reasonable] expectation of a benefit accruing to the party [directly or
indirectly under the General Agreement] [under a market access concession or other
commitment], upsetting the condition of competition [and/ or ] having an [actual or
potential] adverse effect on trade.
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GATT
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@Article 26: 1 of Understaing on Rules and Procedures Governing the

Settlement of Disputes.
64 Ihid., Article 1(2).
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(The Anti-Dumping Agreement)
(Agreement on Customs Valuation)

, (43
(Subsidies Code)
® (non-
actionable)
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®

(Prohibited ~ Subsidy) ,

Artile 17.2 of Agreement on Implication of Article VI of General Agreement on
Tariff and Trade (1994) ; Article 19:2 of Agreement on Implication of Article VIl of
General Agreement on Tariffs and Trade (1994).
@Agreement on Subsidies and Countervailing Measures, Marakesh Agreement,
Annex IA,
o7 Ibid., Article 9.1,
@ Ibid., Article 9.3.
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Frieder Roessler, “The Concept of Nullification and Impairment in the Legal
System of the WTO," p. 135.
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DArticle XXIII of General Agreement on Trade in Services.

65

L Thomas Cottier and Krista Nadakavukaren Schefer, “Non-Violation Complaints
in WTO/GATT Dispute Settlement: Past, Present and Future,” p. 157.
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RArticle VI: 5 of General Agreement on Trade in Services.
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Article 64: 2 of Agreement on Trade Related Aspects of intellectual Property
Rights.
7 Haochen , “TRIPS and Non-Violation Complain," From a Public Health
Perspective (2002) p. 7.
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Barcelona Traction

Barcelona Traction
Barcelona

Japan-Measure Affecting Consumer Photographic Film; EC - Measures
Affecting Ashestos and Products containing Asbestos; and Korea - Measure Affecting
Government Procurement.
[ William J. Davey, “Has the WTO Dispute Settlement System Exceeded Its
Authority.” Journal of International Economic Law (2001). p. 97.



69

Traction Barcelona traction

WTO
EC-Bananas 7/

(legal interest)

GATT
(potential  trade
interest) (determination  of

rights and obligations) WTO

EC- Bananas ICJ

ICJ

XXl ‘
37 1
WTO

(potential export interest)

TAppellate Body Report, EEC -Regimes for Bananas, para 136,
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BWilliam J. Davey, "Has the WTO Dispute Settlement System Exceeded Its
Authority,” p. 98.

PAppellate Body Report, Bananas, para 138.

& William J. Davey, “Has the WTO Dispute Settlement System Exceeded Its
Authority,” p. 99.

8l EEC-Measures Affecting Asbestos and Asbestos-Containing Products,
WT/DS135/R, para 185.
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Japan-Measure Affecting Consumer Photographic Film, para. 10.40.
Ibid., papa 10.41.
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8 Japan-Measure Affecting Consumer Photographic Film, para. 10.43,
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Sardines; and EEC-Payment and Subsidies Paid to Processors and Producers of
Oilseeds and Related Animal -Feed Protiens.

& Korea- Measures Affecting Government Procurement, para 123.
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8Japan-Measure Affecting Consumer Photographic Film, para 10.79-10.80.



18

(disproportionate impact)
89

)] GATT WTO

(balance of probability)
EC-Ashestos

XX
(non-commercial interests)

* thid.
DArticle 26 of
9 Japan-Measure Affecting Consumer Photographic Film, para 10.32.



XX

3.3.6

WTO

Korea Procurement

tender)
(domestic partnering)
of access to challenge procedures)

XXII
GATT
XX 1() 26
(Pacta sund servanda)
XXII: 1()  GATT 26
Korea -Procurement
WTO

9

(receipt  of

(absence
GPA
GPA



WTO

WTO

WTO
WTO

3.2

WTO

80



WTO
GPA
WTO
GPA
34
WTO
MFN

8l

(Error)

GPA
26 |
1 GPA
GPA
XXl 2 GPA
GATT
GATT
XX 1()

GATT



82

L (reciprocal concession)
2.
3.

P

GATT
WTO
GATT
WTO
WTO
GATT
GATT

E.U Petersmann, The GATT/WTO Dispute Settlement System International Law.
International Organizations and Dispute Settlement, p. 172.
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Korea - Measure Affecting Government Procurement, para 7.96.
% Ibid., para 7.100.
% Ibid., para 7.119.
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