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# # 5986003334 : MAJOR LAWS
KEYWORD: International Investment Law, Sustainable Development, Right to regulate, Fair and Equitable
treatment, Expropriation
Pakpoom Hinseng : Reforming Thailand’s Bilateral Investment Treaties (BITs) under IPFSD of UNCTAD: study
on Fair and Equitable Treatment and Expropriation. Advisor: Prof. TASHMAI RIKSHASUTA

The study aims to explore ways to reform Fair and Equitable Treatment (FET) and Expropriation under
Bilateral Investment Treaty (BIT) in order that Thailand as a host state has right to regulate foreign investment leading to
sustainable development under IPFSD of UNCTAD. The agreement on Thailand’s BITs totaling thirty-six issues has
legislated the fair and equitable treatment in three forms: (1) unqualified FET formulation (28 issues), (2) FET linked to
international law (3 issues), and (3) FET with additional substantive contents (5 issues). Regarding the expropriation, the
legislation in terms of indirect expropriation is considered in every issue. According to an arbitral award, the legislation of
FET in the forms of unqualified FET formulation, FET linked to international law and the expropriation legislation that do
not enact right to regulate foreign investment for host states lead to broad interpretation on the FET and expropriation.
This probably has an effect on a state’s right to regulate foreign investment which can generate sustainable

development.

The results of the study indicate that if Thailand as a host state applies the following strategies, it will help
to avoid unexpected or broad interpretation of the arbitration. Firstly, regarding the fair and equitable treatment, there
should be joint interpretation for the treatment between the contracting parties in the way that a host state must treat
the investors or manage the foreign investment “fairly and equitably” or a host state must follow, with the
consideration, the fair and equitable treatment to the investors. Nevertheless, obligations or conditions in any cases that
have been mutually interpreted should be reviewed periodically. Secondly, regarding the expropriation, there should
also be joint interpretation for establishing regulations or defining any actions that are considered the indirect
expropriation or that do not involve the expropriation. Furthermore, the contracting parties may mutually set a scope in
order to consider the measures that are claimed to be used for public purposes that is non-compensable such as the
measure with good faith and under legitimate public policy objectives as well as the measure that is non-discriminatory
and adopted in accordance with due process. Therefore, the explicit reform concerning the treatment and protection of
investment by the mutual interpretation between the contracting parties is considered one of the mechanisms that
enable Thailand as a host state to have right to regulate under IPFSD of UNCTAD eventually leading to the sustainable

development.

Field of Study: Laws Student's SigNature .......cceeeveenerenee
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AUTINLDNAUATEFAILALNITAIUI (The Organization for Economic Cooperation and
Development - OECD) laiin1sdnvinsnseudayaylunislininusunsemnsndaunisuis
(Draft Convention on the Protection of Foreign Property 1967 - the Draft OECD
Convention) Inglude 1 finsUgaRteunidduezineriuiudeunnisujoandusssunas

1 [

windien ustenansaananfdillaszylaadainedelsmiusssunazminiion® (Fair and

a

Equitable) uanrauasiladinisudlusazimuadeunnisujuanidusssunaziviniiey

1AgMUUAYDUIRVDITD U AL ANUTALUL NS U

® Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2 ed.

(United Kingdom: Oxford University Press, 2012). p.130
® "Draft Convention on the Protection of Foreign Property ", (1967).
Article 1

«

the standard required conforms to the ‘minimum standard’” which form part of
customary international law”

"ibid.

Article 1(a)

“Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. It shall accord within its territory the most constant protection and
security to such property and shall not in any way impair the management, maintenance, use,

enjoyment or disposal thereof by unreasonable or discriminatory measures. The fact that certain

nationals of any State are accorded treatment more favourable than that provided for in this
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Giammé’ﬂmiﬂgjﬁaﬁLﬂuﬁiimamhLﬁamﬁulﬁﬁﬂﬂﬁﬁ@iﬁ@lﬁﬁqiuﬂaﬂumﬂaaizij
UIEINATIAI8AITANURUUNTAA (Bilateral Investment Treaty - BIT) wazluaiiunnag
sprhaUszmaifonsamulszindun nglutissnumngluaiuanadasugiasening
Usewna (International Economic Agreements) U N9 UN58131U1 (The Havana Charter
for an International Trade Organization 1948) 1a113undnlid1 “n15U § U
Fdusssy ust) waswinfieu (Equitable) wieluaiunnaslulngn (The Agreement of
Bogota 1948) wagluausdygyrdunusluni n19A1 Lazn15AuL3e (The United States
Friendship, Commerce and Navigation (FCN) treaties) iz‘lﬁdwﬂizmﬁaw%}gam%mﬁ'u
UszinaosuilannualisgnidezfesufiRedradusssunasminiisuunauyfivsous v
vosBnizaAnia warsulluBaussnmingau famsuasnaUsslovidugie’

w11l FounnisufoRniusssunasvinfeniuliinsusuldlug g iidudeunniels
ANUANaITEVIUsmaidaenIsaauasousnluaIuanas Hermann Abs and Lord
Shawcross in 1959 Tngidiefinnsnuda davndsndndudulunu The Draft Convention

on Investment Abroad %ﬂu Hermann Abs and Lord Shawcross in 1959 lanandntian

“SgnaseslinanysziudiasufuiRnensndduvessgnAniougegrndusssunas
WinsugamsndauuintuaglasuanuAuaseduazAuiuainelu e 1awne3s§nIA
:.// Y ¥ =) o = Y Y £a I % PN 1
WU N153an1s n1slY visenisnsevihaulaneriunsndduszligndavieainunsnisild

Y2510

auvmauNansalenU)Un

Convention shall not be regarded as discriminatory against nationals of a Party by reason only of
the fact that such treatment is not accorded to the latter.”

® "The Havana Charter for an International Trade Organization ", (1948).

Article 11(2)

“a just and equitable treatment”

? "The United States Friendship, Commerce and Navigation (Fcn) Treaties between
Geramny and United Sates," (1954).

Article 1 Section 1

“Each Party shall at all times accord fair and equitable treatment to the nationals and

companies of the other Party and to their property, enterprises and other interests.”

% "Hermann Abs and Lord Shawcross ", (1959).
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The North American Free Trade Agreement of 1992 Taananlin
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The Energy Charter of 1994 la19uantian

“... Spnnddeliinisujuiunnisamuiazdnasuedinlusssuuazvindey. .

[
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Tnen1sufuRduintudesliveslininfingrunssenineuszmanas wusnsailuausdoyy
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Auualy” 12

Article 1

“Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. Such property shall be accorded the most constant protection and
security within the territories of the other Parties and the management, use and enjoyment
thereof shall not in any way be impaired by unreasonable or discriminatory measures”

" "The North American Free Trade Agreement ", (1992).

Article 1105 paragraph 1 : Minimum standard of Treatment

“ 1. Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection and
security.”

" "The Energy Charter ", (1994).

Article 10(1) PROMOTION, PROTECTION AND TREATMENT OF INVESTMENTS

“ (1) Each Contracting Party shall, in accordance with the provisions of this Treaty,
encourage and create stable, equitable, favourable and transparent conditions for Investors of
other Contracting Parties to make Investments in its Area. Such conditions shall include a
commitment to accord at all times to Investments of Investors of other Contracting Parties
fair and equitable treatment. Such Investments shall also enjoy the most constant protection

and security and no Contracting Party shall in any way impair by unreasonable or discriminatory
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“ Sgaundnfesbinisu UAndusssunasiniisuwninisaanuveinasuan
Sgeun@ndue)... Inen1sufUAndusssunaziniiniu Ssaundndedldufiasninugisssy

Ludezilunszuiunisnanguuienisnssuiunisninunasesswduliaiundn

AaliAnszuIw..”

Germany-Thailand BIT (2002) laansuanliin

o

“(3) Syadayadeslinsufifedadusssuuazinfisusonisamuesinamuain

a

(@) Sgadyyrasininsnislagduilunisnssviniusnnslavsedonyjuagd

HANTENUMABNITINNIT N153011 115 sadiunisinguesnisaaudsaniiunisiag

o o

Unasuvesszadyasndhelusanunigadayayiuile

<9

» 14

measures their management, maintenance, use, enjoyment or disposal. In no case shall such
Investments be accorded treatment less favourable than that required by international
law, including treaty obligations. Each Contracting Party shall observe any obligations it has
entered into with an Investor or an Investment of an Investor of any other Contracting Party.”

B "Asean Comprehensive Investment Agreement ", (2009).

Article 11 Treatment of Investment

“1. Each Member State shall accord to covered investments of investors of any other
Member State, fair and equitable treatment and full protection and security.

2. For greater certainty:

(a) fair and equitable treatment requires each Member State not to deny justice in any
legal or administrative proceedings in accordance with the principle of due process...”

' "Bilateral Investment Treaty between Thailand and Germany," (2002).

Article 2(3)(4)

“(3) Each Contracting Party shall in its territory in any case accord such investments by

investors of the other Contracting Party and their returns fair and equitable treatment and full

protection.
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(4) Neither Contracting Party shall in any way impair by arbitrary or discriminatory
measures the management, maintenance, use, enjoyment or disposal of investments in its

territory of investors of the other Contracting Party.”

" Schreuer, R. D. a. C., Principles of International Investment Law. p.132
16 Bryan A. Garner, "Black Law Dictionary,"(Thomson West, 2014).
ibid.
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¥ Schreuer, R. D. a. C., Principles of International Investment Law. p.133
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United Kingdom-Uzbekistan BIT laanenanlian

“N13AMUVBIYARATITUAMIBUAYAAAYRITTN AT lUR IUAYRENTEN ANl

Huaglesun1sufuandusssusaz iy uwagldsuanudunsosuasauiunseg1aaud

naBATTYTIAIIINNTaInU”

" "Bilateral Investment Treaty between Belgium-Luxembourg Economic Union (Bleu) -

Tajikistan ", (2009).

Article 3

“ AWl investments made by investors of one Contracting Party shall enjoy a fair and
equitable treatment in the territory of the other Contracting Party.”

% "Bilateral Investment Treaty between United Kingdom-Uzbekistan *, (1993).

Article 2(2)

“Investments of nationals or companies of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full protection and security in the territory

of the other Contracting Party.”
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“! "Bilateral Investment Treaty between Costa Rica - Switzerland ", (2000).

Article 4(1)

“Investments and returns of investors of each Contracting Party shall at all the times be
accorded fair and equitable treatment.. in the territory of the other Contracting Party....”

# Indonesia Model BIT

Article 2(2)

“Investments of investors of either Contracting Party shall at all times be accorded fair
and equitable treatment and shall enjoy adequate protection and security in the territory of the
other Contracting Party.”

# UNCTAD, Expropriation: Unctad Series on Issues in International Investment

Agreements li (United Nations 2012). p.20
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(1) UsziAuAuAIAnIsdutausssy (Legitimate Expectation) Tunisl@suans
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*ibid. p.21-22
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A.A. 1997 IagadunisHiuusEengn 2 USENAe Oxus Resources Corporation (ORC) Wag
Marakand Minerals Limited (Marakand)? Tneusemisaastdsniiuaululassns Khandiza
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% "Oxus Gold Plc V. Republic of Uzbekistan, the State Committee of Uzbekistan for
Geology & Mineral Resources, and Navoi Mining & Metallurgical Kombinat," (Paris Court, 2015).
Para. 21.

“ibid. Para. 3.

*"ibid. Para. 24.

* ibid. Para. 26.

#ibid. Para. 27.

**ibid. Para. 35.
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*! ibid. Para. 39.

% "Bilateral Investment Treaty between United Kingdom-Uzbekistan .

Article 2(2)

“(2) Investments of nationals or companies of each Contracting Party shall at all times
be accorded fair and equitable treatment...”

33

Oxus Gold Plc V. Republic of Uzbekistan, the State Committee of Uzbekistan for
Geology & Mineral Resources, and Navoi Mining & Metallurgical Kombinat." Paras. 306 - 307.
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“TUnsginsaziBoaiiuidn Twfint 3812310, "N15ANATIALAIANTISUTOUSTIH
(Legitimate Expectation) ¥asinanuniglinnunnassenitsemaiidmensamuy,’ 1nsansifeans

WANENSUsTUANERS VT 45 atuf 1(2559). i 126-135.



38

Walter Bau v Thailand®” nnsliensiunionisuansdioiion 1wy luad Metalclad v
Mexico®® uagnsounanguug u luai CMS v Argentina® Tneiaanunsalildidug iy
nsinsanANuAan s ureUsssutuAasiinsinnsantlasedug Taude Wy Foundue
Tuauanas AauAgates wuanleuienianguunenieluvesis ndnngnuneinly
wsiviet Tunranduaienseunenguunedaudnuuiensadrsauaantaudiinasmuls

tepniradunszldlaliundnamuaulaauniadunsianizaizas®™

va ¥

Sty nsUyeladeuntuzuuuunmslierniusuuliififeulvenanelviinnisiniu
Aulvaniidmualfludongming wazernagyinlidnasyuinandison szl

ﬁuﬂiaqmiawuﬁaﬁﬂammwﬂ ﬁﬁaulwsaiumawnm uaﬂmﬂuu ASANUATDUTIUY

Yo

sUuuuliifiteulalng erevilisggsunsasulinauisveualunisivlfauduases

Y

wsan1sufuRnAn1sasuusotnamuls lnsanizegnddulsziiuiianaazneliiia

o

HANTENUABEIUIIVDITT

[y

unasaanulunismuaunIsasursetnamuls laesgaiaasly

) eXe

grunatunisauanuniiulunselddiuialasseundumdunisazifindaundenann &9
anvzilutifenionuassanvzilugnisiauegedsduldenuingadu Fsludszbulym

wavgUassadenantugilisuaslananseluluuni 4
1.1.2.2 aAnuanasndauniin1sdnstiangvangsendnelseine

AMUANALTENINIUSEINATIIEN1TasuuIsatulalinisAvuasluuudeun
msufuRndusssusazminienluguuuuiinanlilaeinissadangrmineseninassnal’
ludeunlunislilasunisujiiuaznisduases lnedlsureundiog19aunnas

QUQd

T¥UI19U T L‘I/l?i’)’?fﬂﬁlﬂﬂ'ﬁEN‘VlUVlﬂJﬂ’Wﬂ'W%UWGUEJUVlﬂ’]iUQUGWIL‘IJUﬁiillLLa Wiy

“ Wsng undl 2 o 1.1.2.1 avwmnasitliderniunuylsififouly

“Tusng unil 2 9o 1.1.2.3 arwenasiiinisdradanaspruduilunisufdfdetnasmuanels
nOUUNEASAUTTINAITERINIUTEImA

“ TUsag unil 2 4o 1.1.2.2 mnuanasiifimssnsdsngrunesewieUssina

® YnsginsaziBoaiiuidn Twfint 38123108, "N15ANATIALAIANTISUTOUSTIH
(Legitimate Expectation) suaaﬁﬂawuﬂwiﬁmwmaﬁwdwﬂismmﬁaamsamu," Nyaslifaans

ANeNSessTUANEns R 45 atudl 1(2559). Wi 128.



39

TugduuuninisdededanguanesenineUsemaliludeunnishinisuuandusssy

LALINNEY A9l
Croatia-Oman BIT Ten19udntiin

“nsasuvsenamlsvesinasuuessgnAsniientddunisluenaniunvessy

aAsndhenidsdesldsunisujuiRndusssuuazminiisudsaenndesiunguuiese ning

UsemeazUaunvasnnunnasatull” !

Bahrain-United States BIT teeunantiin

w2 a 1 { 14 4 awvad & I = v/ 1%
iiﬂ?ﬂLLﬁﬁ%N?ﬂﬁ]@\ﬂMﬂ’ﬁﬂﬂ‘U MUUTITULALLNNYY LL@SI“VI?’YJ']SJ@EJ?WE]\‘]LL@S

vy
v A

Y | & a1 v a wvay 19 vy I a o
ﬂ?qﬂJﬁJUF’\IQ@SWQL@ﬂJV}LLﬂﬂ'ﬁaﬂ‘i{!u NIU m@ﬂﬂ 1 IWﬂaﬂ‘lUﬂ'}WWﬂTﬂu@llfﬂﬂEJﬂ{]‘ViiI'WEJ

S¥INUsENA” 2

NNFIBYNANUANAITENINUTEMATITINMTaUTaleuldendiegnsludiemuag

a vaa v wva ¥

wlirindeunnslinsuuaiiiusssunazwindenluguuuuiisin sty aRsnsdafangvsne

A )

[y

SEUINUTTMALUTMEAY 2 SULUU AD

e

<

) mslinsuftRfidusssunasviifissdusosmenadosiungunesswinessna
2) mslinsufoaidusssunezwinfondudo foRldlideslunididmualilae

NOVAUNYTENINUTENA

>! "Bilateral Investment Treaties between Croatia and Oman," (2004).

Article 3(2)

“Investments or returns of investors of either Contracting Party in the territory of the
other Contracting Party shall be accorded fair and equitable treatment in accordance with
international law and provisions of this Agreement.”

>2 "Bilateral Investment Treaty between Bahrain and United States," (1999).

Article 2(3)(a)

“ Each Party shall at all times accord to covered investments fair and equitable

treatment and full protection and security, and shall in no case accord treatment less

favorable than that required by international law.”/.
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> "Companiad De Aguas Del Aconquija S.A. And Vivendi Universal S.A. V. Argentine
Republic," INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES Washington, D.C.,
2007). Paras. 1.2.1 - 1.2.4.

*ibid. Para. 1.1.1.

*ibid. Para. 3.2.1.

>’ "Bilateral Investment Treaty between Argentina and France," (1991).

Article 3
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“ Each of the Contracting Parties undertakes to grant, within its territory and its maritime
area, fair and equitable treatment according to the principles of international law to investments
made by investors of the other Party, and to do it in such a way that the exercise of the right
thus recognized is not obstructed de jure or de facto.”

*® "Compania De Aguas Del Aconquija S.A. And Vivendi Universal S.A. V. Argentine
Republic." Para. 3.2.3.

*ibid. Para. 6.6.3.

* "ienna Convention on the Law of Treaties," (1969).

Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes ...”

61

Compania De Aguas Del Aconquija S.A. And Vivendi Universal S.A. V. Argentine
Republic." Paras. 7.4.1 - 7.4.3.
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“ ibid. Paras. 7.4.6 - 7.4.7.

* ibid. Para. 7.4.7.

* ibid. Paras. 7.4.5-7.4.9, 7.4.46.
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5\1ﬂiw3umisﬁﬁiimw’mm§yﬂ (I‘Uim;] Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Award
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P15luAuINUansgasIn U a.a. 1991 ( Treaty between the United States of America

(26 July 2007)) uaznszuIUNIsERAsIIuNIUNATEIE (lUsAR Metalclad Corporation v. The United
Mexican States, ICSID Case No. ARB(AF)/97/1, Award (30 August 2000))

“ibid. Para. 7.4.39.

* ibid. Paras. 7.4.18, 7.4.45.-7.4.46, 11.1.

¢’ "Cms Gas Transmission Company and the Argentina Republic,” INTERNATIONAL CENTRE
FOR SETTLEMENT OF INVESTMENT DISPUTES, 2005). Para. 1.

% ibid. Para. 2.
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% ibid. Para. 58.
" ibid. Paras. 53 - 54.
"' ibid. Paras. 54 - 55.
" ibid. Para. 60.
" ibid. Para. 65.
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™ "Treaty between the United States of America and the Argentine Republic Concerning

the Reciprocal Encouragement and Protection of Investment ", (1991).

Article 2 (2)(a)

“a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less than that required
by international law.”

™ "Cms Gas Transmission Company and the Argentina Republic." Para. 267.

" ibid. Para. 272.

" "Treaty between the United States of America and the Argentine Republic Concerning
the Reciprocal Encouragement and Protection of Investment ".

Preamble

“...to maintain a stable framework for investments and maximum effective use of economic

resources. ...”
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"8 "Cms Gas Transmission Company and the Argentina Republic." Para. 274.
" ibid. Para. 280.

* ibid. Para. 281.

*"ibid. Paras. 282 - 283.

* ibid. Para. 284.
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# UNCTAD, Fair and Equitable Treatment: Unctad Series on lssues in_International

Investment Agreements li. p.23

# Schreuer, R. D. a. C,, Principles of International Investment Law. p.135

% "European Paliament Resolution on the Future European International Investment

Policy," (2011). para.19
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% F_A. Mann, "British Treaties for the Promotion and Protection of Investments," British

Yearbook of International Law 52, 1 (1982). p.241-254

87 n

The North American Free Trade Agreement "

Article 1105 Minimum Standard of Treatment

“ 1. Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection
and security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party

shall accord to investors of another Party, and to investments of investors of another Party, non-
discriminatory treatment with respect to measures it adopts or maintains relating to losses

suffered by investments in its territory owing to armed conflict or civil strife. ...”
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% "Agreement Establishing the Asean-Australia-New Zealand Free Trade Area ", (2009).

Chapter 11, Article 6

1. Each Party shall accord to covered investments fair and equitable treatment and full
protection and security.

2. For greater certainty:

(a) fair and equitable treatment requires each Party not to deny justice in any legal or
administrative proceedings;

(b) full protection and security requires each Party to take such measures as may be
reasonably necessary to ensure the protection and security of the covered investment; and

(c) the concepts of “fair and equitable treatment” and “full protection and security” do
not require treatment in addition to or beyond that which is required under customary
international law, and do not create additional substantive rights.

3. A determination that there has been a breach of another provision of this Agreement,
or of a separate international agreement, does not establish that there has been a breach of this
Article.

# "Bilateral Investment Treaty between Rwanda and United States," (2008).

Article 5: Minimum Standard of Treatment
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“1. Each Party shall accord to covered investments treatment in accordance with
customary international law, including fair and equitable treatment and full protection and
security.

2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be
afforded to covered investments. The concepts of "fair and equitable treatment" and "full
protection and security" do not require treatment in addition to or beyond that which is required
by that standard, and do not create additional substantive rights. The obligation in paragraph 1 to
provide:

(a) "fair and equitable treatment" includes the obligation not to deny justice in criminal,
civil, or administrative adjudicatory proceedings in accordance with the principle of due process
embodied in the principal legal systems of the world;....”

*ibid.

Annex A Customary International Law

“The Parties confirm their shared understanding that "customary international law"

generally and as specifically referenced in Article 5 and Annex B results from a general and
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Usziiumalilusdanerfunsdidunmsmuandinszuinvesdgyiunisamuy
lgnianidudefinnsanausuinvessgiiunmsasunielidounmsufoandusssuuas
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Usgindlszninalseina Ss9nnns@neiluad Metalclad v Mexico Lunfisziing Metalclad
Fuduuiondywinewsnt Gand) lng Metalclad lédefan1sdyufuinglniidedn
Confinamiento Tecnico de Residuos Industriales, S.A. de C.V (CONTERIN) Faduusomi
lasuanslunisimun wazdniunisvudievezdunsisiasnguilina urezdunsneaniguia
dndlnluftudl La Pedrera, Guadalcazar AU aw%gLﬁﬂ%Iﬂ (United Mexican States)

Fnae)” Feanilogniglade 1105 veemnunnaaunn1sALasaiEnImile (NAFTA)

consistent practice of States that they follow from a sense of legal obligation. With regard to
Article 5, the customary international law minimum standard of treatment of aliens refers to all
customary international law principles that protect the economic rights and interests of aliens.”

*! "Metalclad Corporation and the United Mexican States," (INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES, 2000). Paras. 2 - 5.

*? "The North American Free Trade Agreement .

Article 1105 Minimum Standard of Treatment

“1. Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection and
security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party

shall accord to investors of another Party, and to investments of investors of another Party, non-
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Tl a.A. 1990 Sguradindln (the Mexican federal government) leougy1slviu3en
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discriminatory treatment with respect to measures it adopts or maintains relating to losses
suffered by investments in its territory owing to armed conflict or civil strife.”
? "Metalclad Corporation and the United Mexican States." Para. 28.
**ibid. Para. 29.
* ibid. Para. 30.
* ibid. Para. 31.
*"ibid. Para. 32.
*® ibid. Paras. 35 - 36.
* ibid. Para. 40.
"% ibid. Paras. 47 - 48.

"ibid. Para. 55.
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Member State, fair and equitable treatment and full protection and security.

2. For greater certainty:
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2.Each Contracting Party shall ensure fair and equitable treatment to the
investments or nationals or persons of the other Contracting Party and shall not impair, by
unjustified or discriminatory measures, the operation, management, maintenance, use,
enjoyment or disposal thereof by those nationals or persons.”
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Article I

2. (@) Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less than that required
by international law.

(b) Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investments.
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Investment Agreements li. p.33

P! Bjlateral Investment Treaty between Mexico and Singapore," (2009).

Article 4(3)

“A determination that there has been a breach of another provision of this Agreement,
or of a separate international agreement, does not establish that there has been a breach of this

article”
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132 UNCTAD, Fair and Equitable Treatment: Unctad Series on Issues in International

Investment Agreements li. p.34

B3 ibid.

134 o

Investment Agreement for the Comesa Common Investment Area," (2007).

Article 14 Fair and Equitable Treatment

“1. Member States shall accord fair and equitable treatment to COMESA investors and
their investments, in accordance with customary international law. Fair and equitable

treatment includes the obligation not to deny justice in criminal, civil, or administrative
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adjudicatory proceedings in accordance with the principle of due process embodied in the
principal legal systems of the world.

2. Paragraph 1 of this Article prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to
covered investments and does not require treatment in addition to or beyond what is
required by that standard.

3. For greater certainty, Member States understand that different Member States have
different forms of administrative, legislative and judicial systems and that Member States at
different levels of development may not achieve the same standards at the same time.

Paragraphs 1 and 2 of this Article do not establish a single international standard in this context.”
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% “Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. V. Islamic Republic of Pakistan,"
(International Centre for Settlement of Investment Disputes, 2009). Para. 2.

" ibid. Para. 6.

" ibid. Para. 3.

" ibid. Paras. 9 - 10.

" ibid. Para. 13.

% ibid. Para. 15.
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“"ibid. Paras. 18 - 20.

% ibid. Para. 24.

' ibid. Para. 34.

* ibid. Para. 38.

'* ibid. Para. 47.

1 "Agreement between the Government of the Republic of Turkey and the Government
of the Islamic Republic of Pakistan Concerning the Reciprocal Promotion and Protection of
Investments ", (1995).

Preamble

“...agreeing that fair and equitable treatment of investments is desirable in order to
maintain a stable
framework for investment and will contribute to maximizing effective utilization of economic
resources and improve living standards; and ...”

M ibid.
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Article 2(2)

“... Each party shall accord to these investments, once established, treatment no less
favourable than that accorded in similar situation to investment of its investors or to investments
of investors of any third country, whichever is the most favourable. ...”

1% "Bayindir Insaat Turizm Ticaret Ve Sanayi AS. V. Islamic Republic of Pakistan." Para.
155.

' ibid. Para. 157.

9 "Bjlateral Investment Treaty between Pakistan and United Kingdom ".

Article 2(2)

“.."Investment of nationals or companies of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full protection and security in the
territory of the other Contracting Party. Neither Contracting Party shall in any way impair by
unreasonable or discriminatory measures the management, maintenance, use, enjoyment or
disposal of investments in its territory ...”

151 w

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. V. Islamic Republic of Pakistan." Para.

161.
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' Schreuer, R. D. a. C., Principles of International Investment Law. p.99
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1> UNCTAD, Expropriation: Unctad Series on Issues in International Investment

Agreements li. p.8

1" "Agreement between the Government of the Lebanese Republic and the Government

of Malaysia for the Promotion and Protection of Investments," (2002).
Article 5
“  Neither Contracting Party shall take any measures of expropriation or
nationalization against the investments of an investor of the other Contracting Party except

under the following conditions...”
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1% "Agreement between the Republic of Austria and the Republic of Croatia for the

Promotion and Protection of Investments," (1999).

Article 4 (1)

“(1) Investments of investors of either Contracting Party shall not be expropriated in
the territory of the other Contracting Party except for a public purpose by due process of law
and against compensation.”

' "Georg Gavrilovi¢ and Gavrilovic D.0.O. And Republic of Croatia," (INTERNATIONAL
CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES, 2018). Para. 2.

“"ibid. Para. 3.

%8 ibid. Para. 1.
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' ibid. Para. 5.

0 "Agreement between the Republic of Austria and the Republic of Croatia for the
Promotion and Protection of Investments."

Article 4 Compensation

“... (1) Investments of investors of either Contracting Party shall not be expropriated in
the territory of the other Contracting Party except for a public purpose by due process of law
and against compensation. ...”

" "Georg Gavrilovi¢ and Gavrilovi¢ D.0.0. And Republic of Croatia." Para. 149.

" ibid. Para. 939.

' ibid. Para. 942.
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" ibid. Para. 943.

'™ ibid. Para. 944.

" KIRRIN HOUGH, "Icsid Tribunal Finds Croatia in Breach of Expropriation Obligations
under Austria-Croatia Bit," [Online]. Available from: https://www.iisd.org/itn/2018/10/17/icsid-
tribunal-finds-croatia-in-breach-of-expropriation-obligations-under-austria-croatia-bit-kirrin-hough/

T UNCTAD, Expropriation: Unctad Series on Issues in International Investment

Agreements li. p.8
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8 "Indonesia Model Bilateral Investment Treaties."

Article IV Expropriation

“Each Contracting Party shall not take any measures of expropriation, nationalization
or any other dispossession, having effect equivalent to nationalization or expropriation
against the investments of an investor of the other Contracting Party except under the following
conditions...”

"% "Agreement between the Arab Republic of Egypt and the Federal Republic of
Germany Concerning the Encoumgement and Reciprocal Protection of Lnvestments ", (2005).

Article 4(2)
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“Investments by investors of either Contracting State shall not directly or indirectly be
expropriated, nationalized or subjected to any other measures the effects of which would
be tantamount to expropriation or nationalization in the territory other other Contracting State
except....”

"% "The North American Free Trade Agreement ".

Article 1110

“1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to nationalization or
expropriation of such an investment ("expropriation"), except:...”

18t "Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the United Mexican States for the Promotion and
Reciprocal Protection of Investments," (2006).

Article 7

“ Investments of investors of either Contracting Party shall not be nationalized or
expropriated, either directly or indirectly through measures having effect equivalent to
nationalization or expropriation (“expropriation”) in the territory of the other Contracting Party

except...”



81

TiutseinuieaagnsgnusonisideunalunisaivaunsamuanaeUssmevessyla

(1) Usziaunisiiinaaunguanefiliandinasudisgflunisaniunisainu

Tagn1snandramniveineanuawussusaglununnandunisasu

Usgiunisiiinaeunguuieiliansdnausisviflunisaudunisamu
Tngnisnandrammiiosnwiauasudeudesluiiuniidndunisamulagnuiundu

Y a v a

TafiTuIANUSURAve T TRSUNTauNglata unnTANATRIRINATSloUAANITUTONTS

e

v a A

HuAulusUuu NN Uyl AnsuAuTanIenswas oo #931nn1sAnyiluad Bear
Creek Mining Corporation v. Republic of Peru \Juafs1314 US¥W Bear Creek Mining
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lagAfRfINa1I0gnN18lARIUANALYANITANATTENINUTEMALAUIA AL AISITUSTIUS

Y

(Canada-Peru Free Trade Agreement)!®
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losuanslunsdisia nsiawwasnsviewstudsenads'® landlaamulunisiauiumes
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Decree 1 083-2007 53431 lAs4n15milodus Santa Ana duilulasanisidaudnduse

4157150 (Public necessity) waznnglanguunsaduiinlilandlasveuyinniudyqyn

%2 "Bear Creek Mining Corporation V. Republic of Per," (INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES, 2017). paras. 2-3.

' ibid. para. 120.
184 Stefanie Schacherer, "International Investment Law and Sustainable Development:

Key Cases from the 2010s," (2018). p. 6.
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032 FelanAiuindunisiiuAunisden (Indirect Expropriation)'® Usgifiudefinimaesni

185

Bear Creek Mining Corporation V. Republic of Per(." para. 149.

' ibid. p. 6; Schacherer, S., "International Investment Law and Sustainable Development:
Key Cases from the 2010s."

'8 "Bear Creek Mining Corporation V. Republic of Per(." para. 202.

188

Schacherer, S., "International Investment Law and Sustainable Development: Key

Cases from the 2010s." p. 6.
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1% "Canada-Peru Free Trade Agreement."

Article 812 Expropriation

“1. Neither Party may nationalize or expropriate a covered investment either directly, or
indirectly through measures having an effect equivalent to nationalization or expropriation
(hereinafter referred to as “expropriation”), except for a public purpose, in accordance with due
process of law, in a nondiscriminatory manner and on prompt, adequate and effective
compensation....”

% ibid.

Annex 812.1 Indirect Expropriation

The Parties confirm their shared understanding that:

(a) Indirect expropriation results from a measure or series of measures of a Party that
have an effect equivalent to direct expropriation without formal transfer of title or outright
seizure;

(b) The determination of whether a measure or series of measures of a Party constitutes
an indirect expropriation requires a case-by-case, fact-based inquiry that considers, among other
factors:

(i) the economic impact of the measure or series of measures, although the sole fact
that a measure or series of measures of a Party has an adverse effect on the economic value of
an investment does not establish that an indirect expropriation has occurred,

(i) the extent to which the measure or series of measures interferes with distinct,
reasonable investment-backed expectations, and

(i) the character of the measure or series of measures; ...”
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! "Bear Creek Mining Corporation V. Republic of Per(." para. 375.
“Zibid. para. 376.

> Schacherer, S., "International Investment Law and Sustainable Development: Key
Cases from the 2010s." p. 8.

1% "Bear Creek Mining Corporation V. Republic of Per(." paras. 447-448.
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% Schacherer, S., "International Investment Law and Sustainable Development: Key

Cases from the 2010s." p. 8.
¢ "Bear Creek Mining Corporation V. Republic of Perti." para. 449.

¥ 'Philip Morris Brands Sarl, Philip Morris Products S.A. And Abal Hermanos S.A. V.
Oriental Republic of Uruguay," (International Centre for Settlement of Investment Disputes (ICSID),

2016). Paras. 2 - 5.
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"¥ibid. Para. 7.
" ibid. Para. 1.
*ibid. Para. 75 - 76.
' ibid. Paras. 108 - 109.
*?ibid. Paras. 121 - 122.
% " Agreement between the Swiss Confederation and the Oriental Republic of Uruguay
on the Reciprocal Promotion and Protection of Investments ", (1991).

Article 5 Dispossession, Compensation

“.. (1) Neither of the Contracting Parties shall take, either directly or indirectly,
measures of expropriation, nationalization or any other measure having the same nature or
the same effect against investments belonging to investors of the other Contracting Party, unless

the measures are taken for the public benefit as established by law, on a non-discriminatory

basis, and under due process of law, and provided that provisions be made for effective and
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adequate compensation. The amount of compensation, interest included, shall be settled in the
currency of the country of origin of the investment and paid without delay to the person entitled
thereto. ...”

% "philip Morris Brands Sarl, Philip Morris Products S.A. And Abal Hermanos SA. V.
Oriental Republic of Uruguay." Para. 180.

* ipbid. Para. 181.

%% ibid. Para. 192.



88

N15NBIAMNEIUISEUS8T0IT a8 (Police power?”” TngliloNansanua n13le81u1a983

Taelunisduasesgunmaessznvudulunannsiddglunisldenanauinvessy

Aaa aa

FoUYNANAINITLANMTATE 2(1)°® AMuualisznAliansnazugiaslidoyanlvvinnis

' 2
aaAa v

auluns@iniNIgamuiug adNansznUAUUasaiBoIaIsI5UTY UNINTBT
ans13uvY viseRasssu®” Tneaynlasain1siansaudiuil nguevivdoiuiadae

sonuliUsRutuiTnguszasdeanuniielidusuiusnsdiluszduminazszaussning

210

Uszimavesduaglunisduasesguamveslseyvu?® uanainiu aygilanainisdala

[

fi915191 nguanefinanduisiindunisldsiunnlunissnviminasuieuiosvnssy

<9

Dulumuleulyuasznisniali nanfe 11nsn1sfioanuntuazfeanssyimenugase
gunseylUiienisAuATesaiafnInvetansIsaisu Nazresliienyufvasladndiu lag

sy IlAnaINSIuIINInINIsRInaIvs engrutevsaesatutundulumuleuludangn !

fatiu aziulaan wiinde 5(1) vee Agreement between the Swiss Confederation
and the Oriental Republic of Uruguay on the Reciprocal Promotion and Protection of
Investments 1991 lailafin1sUgygfAnsasnsianisldouialunissnwiaruasuiieuion

[ A A a 1 . b % 1 [ I 1 < 1%
VOIIFNTBNMIYNIN The Police Power LEJ’]l’J’eJEJ’NEUQLﬁ]u LLG]’E]EJN‘liﬂGﬂlI ’e]HEUy’]IGWJﬁ’]ﬂ’]iVL@

3 1Y

HITUWAATUITOUNAINA1IAITIEAAINAINTD 31 (3)(C) VeIRUAYYINTAIBUUTINNIY

o = o

ngVNneausdy I Fenvualiianutaunlund “uannguangseninelssinanigitesiv

T o

[V a

o o & oy Y = B~ & o N '
AU veasgAnAvivaaig” Useinudena il iluseinuiieuglanainisnansanii

207 ibid. Para. 287.

% "Agreement between the Swiss Confederation and the Oriental Republic of Uruguay

on the Reciprocal Promotion and Protection of Investments ".

Article 2 Promotion, admission

“(1) Each Contracting Party shall in its territory promote as far as possible investments by
investors of the other Contracting Party and admit such investments in accordance with its law.
The Contracting Parties recognize each other's right not to allow economic activities for
reasons of public security and order, public health or morality, as well as activities which by
law are reserved to their own investors. ...”

% "philip Morris Brands Sarl, Philip Morris Products S.A. And Abal Hermanos SA. V.
Oriental Republic of Uruguay." Para. 291.

% ibid. Para. 302.

" ibid. Para. 305.
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Y ibid. Para. 11.5.
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%2 *Bilateral Investment Treaty between Thailand and Germany."

Article 2 Admission, Protection and Treatment of Investments

“... (3) Each Contracting Party shall in its territory in any case accord such investments by
investors of the other Contracting Party and their returns fair and equitable treatment and full

protection. ...”
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(b) resolved by an international ad hoc arbitral tribunal established under the Arbitration Rules of the

United Nations Commission on International Trade Law (UNCITRAL). ...”
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%2 Greg Foulis, "Kingsgate Commences Claim Agiant Thailand," [Online]. Available from:

http://www.kinsgate.com.au/wp-content/upload/2017/04/1661248.pdf

233 Ross Smyth-Kirk, "Commencement of Arbitration Againt Thailand," [Online] Accessed: 21 August 2019.
Available from: http://www.kimgsgate.com.au/wp-content/uploads/2017/11/KCN_Arbitration 2Nov17.pdf

234 Ross Smyth-Krik, "Pri and Tafta Claim Update," [Online] Accessed: 21 August 2019. Available from:
http://www.kingsgate.com.au/wp-content/uploads/2018/03/PRI_TAFTA ClaimUpdate 27Mar18 1785879.pdf.

235 Ross Smyth-Krik, "Kingsgate Settles Political Risk Insurance Proceeding for More Than a$82million,"
[Online]  Accessed: 22 August  2019. Available  from: http://www"kingsgate.com.au/wp-
content/uploads/2019/03/1911046.pdf



126

1 ¥ ;4

Expropriation) @41nHaN3anaugIuueINgning As ausdyy1IIneluanIsALEITenINg

Inefivesamsidely e 912(1)7° Fadudounivhensiiufy seyi

(%
o a o

“1. SgnnAnsaesihedadliinisnuiy viieduluuinsnislag suinanssnuaiion

a o a =

NsnUANNITaUYeIinamudnsgnAnis Luus nisnuauszlasiunisneldteuly

<9

et
(n) manuAuldnseviluifleysslomiassasddldnsgiluamuanifnszuau
(@) Mmstupuldlanssinlaenisideonyuun
(@) Tunrsupulainisandunissneamdulvunaunulaog1evunied Weaneuay
fUsgdnsnm ..”

lngflofansaudifileudinauiiuii n1snserinvessyuialtneeiaasidunisly
g1u19luNITAIUANNITaIUYRITNaUANYIRlagdTn1soand lidnamued
msenliunissudelaindumsnuauianistunisden Feiglidesiniiunisiuduianisves
L =] I M ¥ 1 a £ = [ ca o
Unawuluninenin vienishufuliladmalaenssienssuanslunisamuvsonsndaun

Aedesvostnasulaensiiaiy udwalinisasueesdnamulasuanudaniense

'
o/ v o '

HansenueglitbesdAgy®’ widilumder adudenanitulaseydn niseanmdslanseyin

liveUsgleydaisisae naAe iWwedszlevlineiuaiuguainvealssynvu

a

ANQANANYIAIVOIMTNYINTEITNYIR FnTInALTueY LavNansEnUNiUANIndeN

v v

[ S o LYY ! @ a ¥ [ o 1 A Y v v a =l ]
ARIN YNAEN Q‘U‘Uﬂ\iﬂﬁ?’JﬂﬂJNﬁI‘UUQﬂULUUﬂ’]i%’JIU na1IAe TeUIAUAUNINISINEBIwS

236 "Thailand-Australia Free Trade Agreement."

ARTICLE 912

Expropriation

1. Neither Party shall nationalize, expropriate or subject to measures having effect equivalent to
nationalization or expropriation (hereinafter referred to as “expropriation”) the investments of investors of the
other Party unless the following conditions are complied with:

(a) the expropriation is for a public purpose related to the internal needs of that Party and under due
process of law;

(b) the expropriation is non-discriminatory; and

(c) the expropriation is accompanied by the payment of prompt, adequate and effective compensation.

237 "Philip Morris Brands Sarl, Philip Morris Products S.A. V. Oriental Republic of Uruguay," (ICSID, 2016).
para. 192.
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28 Smyth-Kirk, R., "Commencement of Arbitration Againt Thailand."
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http://akararesources.com/th/open/post/1241/attachment

280 *Thailand-Australia Free Trade Agreement."

ARTICLE 909 Promotion and Protection of Investments

2. Each Party shall ensure fair and equitable treatment in its own territory of investments. ...”
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3 ibid.p. 3-6

2% United Nations, Transforming Our World: The 2030 Agenda for Sustainable

Development (2015). p.3
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Article 2(2)

“Investments of nationals or companies of each Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full protection and security in the
territory of the other Contracting Party.”

287 w

Treaty between the Government of the United States of America and the

Government of Romania Concerning the Reciprocal Encouragementand Protection of Investment
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Article 2.

“ (a) Investment shall at all times be accorded fair and equitable treatment, shall enjoy
full protection and security and shall in no case be accorded treatment less than that
required by international law.

(b) Neither Party shall in any way impair by arbitrary or discriminatory measures the
management, operation, maintenance, use, enjoyment, acquisition, expansion, or disposal of
investments.”

8 "Asean Comprehensive Investment Agreement .

Article 11

“ 1. Each Member State shall accord to covered investments of investors of any other
Member State, fair and equitable treatment and full protection and security.

2. For greater certainty:

(a) fair and equitable treatment requires each Member State not to deny justice in

any legal or administrative proceedings in accordance with the principle of due process;...”
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7 "Agreement between the Republic of Austria and the Republic of Croatia for the
Promotion and Protection of Investments.”

Article 4 (1)

“(1) Investments of investors of either Contracting Party shall not be expropriated in
the territory of the other Contracting Party except for a public purpose by due process of law
and against compensation.”

#0 "Agreement between the Arab Republic of Egypt and the Federal Republic of
Germany Concerning the Encoumgement and Reciprocal Protection of Lnvestments "

Article 4(2)

“Investments by investors of either Contracting State shall not directly or indirectly be
expropriated, nationalized or subjected to any other measures the effects of which would
be tantamount to expropriation or nationalization in the territory other other Contracting State

except....”
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“! Investment Agreement between the Government of Australia and the Government of

the Hong Kong Special Administrative Region of the People’s Republic of China," (2019).

Annex Il Expropriation

The Parties confirm their shared understanding that:

“ 1. An action or a series of actions by a Party cannot constitute an expropriation unless
it interferes with a tangible or intangible property right or property interest in an investment.

2. Article 10.1 (Expropriation and Compensation) addresses two situations. The first is
direct expropriation, in which an investment is directly expropriated through formal transfer of
title or outright seizure.

3. The second situation addressed by Article 10.1 (Expropriation and Compensation) is
indirect expropriation, in which an action or a series of actions by a Party has an effect equivalent
to direct expropriation without formal transfer of title or outright seizure.

(a) The determination of whether an action or a series of actions by a Party, in a specific
fact situation, constitutes an indirect expropriation, requires a caseby-case, fact-based inquiry that
considers, among other factors:

(i) the economic impact of the government action, although the fact that an
action or a series of actions by a Party has an adverse effect on the
economic value of an investment, standing alone, does not establish that an indirect
expropriation has occurred,

(i) the extent to which the government action interferes with distinct,
reasonable investment-backed expectationsd2; and

(iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives, such as

public health, safety and the environment, do not constitute indirect expropriations.
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> "ienna Convention on the Law of Treaties."
Article 31 General rule of interpretation
“... 2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the
text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in
connection with
the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the
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treaty and accepted by the other parties as an instrument related to the treaty. ...”
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318 "Agreement on Investment among the Governments of the Hong Kong Special Administrative Region
of the People’s Republic of China and the Member States of the Association of Southeast Asian Nations," (2017).

Article 5 Treatment of Investment

1. Each Party shall accord to covered investments fair and equitable treatment and full protection
and security.

2. For greater certainty:

(@) “fair and equitable treatment” requires each Party not to deny justice in any legal or
administrative proceedings in accordance with the principle of due process of law...

(c) the concepts of “fair and equitable treatment” and “full protection and security” do not require
treatment in addition to or beyond that which is required under customary international law, and do not
create additional substantive rights.

2. A determination that there has been a breach of another provision of this Agreement, or of a
separate international agreement, does not establish that there has been a breach of this Article.”

% ibid,

Article 10 Expropriation and Compensation

“1. A Party shall not expropriate covered investments of an investor of any other Party, either directly
or through measures equivalent to expropriation (“expropriation”), except:

(a) for a public purpose;

(b) in accordance with due process of law;

(c) on a non-discriminatory basis; and
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(d) upon payment of compensation in accordance with the requirements of this Article.”

330"Asean Comprehensive Investment Agreement ".

Article 11 Treatment of Investment

“1. Each Member State shall accord to covered investments of investors of any other Member State,
fair and equitable treatment and full protection and security.

2. For greater certainty:

(a) fair and equitable treatment requires each Member State not to deny justice in any legal or
administrative proceedings in accordance with the principle of due process; and

3. A determination that there has been a breach of another provision of this Agreement, or of a
separate international agreement, does not establish that there has been a breach of this Article”

> ibid.

Article 14 Expropriation and Compensation

“1. A Member State shall not expropriate or nationalise a covered investment either directly or through
measures equivalent to expropriation or nationalization (“expropriation”), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law...”
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352 UNCTAD, "International Investment Agreements Navigator: Thailand," [Online] Accessed: 14 March
2020. Available from: https://investmentpolicy.unctad.org/international-investment-
agreements/countries/207/thailand

3%3 parties : 1. ASEAN (Association of South-East Asian Nations), 2. Australia, 3. China, 4. India, 5. Japan, 6.
Korea, Republic of and, 7. New Zealand

34 suRalwena, 5., "vanUfURTDusTIuazyinien (Fair and Equitable Treatment) Tungyisnedsaiunis
amuvedlve: Anwinsainguunenisaamuvesdeuuns.

%% dunwnl dnasmusnand (Maenvw), (nUA1us 2563).
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Each Contracting Party shall in its territory in any case accord such
investments by investors of the other Contracting Party and their returns fair and

equitable treatment”
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“ 1. Each Party shall accord to investments of investors of the other Party

treatment in accordance with fair and equitable treatment

2. The obligation to provide "fair and equitable treatment" as described below
does not require treatment in addition to or beyond that which is required by this

standard, and does not create additional substantive rights.

(@) The obligation to provide "fair and equitable treatment" includes the
obligation not to deny justice in criminal, civil or administrative adjudicatory
proceedings in accordance with the principle of due process embodied in the

principal legal systems of the world.

3. A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that there

has been a breach of this Article

4. The Fair and Equitable clause does not preclude the contracting Party from
adopting good faith regulatory or other measures that pursue legitimate policy

objectives.”
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Protection Agreement U A.A. 2019 %38l Korea, Republic of - Myanmar BIT U a.a.

2014 %39 Morocco - Viet Nam BIT ¥ a.¢. 2012

waa &

wnudounnisufuRndusssusasiiniiendsiideulaauslutissuiniiansaniu

Y

unssuintuiudsemalnefie nsdlssuialneasinainuaanisdureussuvesingau
(Legitimate expectation) nsginauiilasnaiid Felisulaesuielusgazideaudiluuni

2 Wngluadfana ey lanainstanansandndudi Usswelnglugiusussmeysunis

'
wva a

awuazliniusnsddeunnsujiindusssuuasindenluauanasiion sduasuuay
AUATBINITAINULUUNINIATEIMI NUSzImAeasuluasUsewelng a.a. 2002 18 2(3)°°° 911
n1sfvszmalney iasnistuaimieauliiulandnunann1suinisinnisasasnieau

WaEN1SUAYINIEINIFEUABUL BeluY9sEazIandavlmlandlulasunanilsauilann

A ! [

Aandeld Tnglanddeuiiniiuainnisainnistasuranilsannnisasudadodndy

AUYBUSTTUA NN VUeAlandAIsalasukinTagazlilassyegredaudain

Y]

Tandazlasudnsuanilsludnsuiile F3rniansanLalasiiiulaqn susuulun1sUaye)

s

a wva [

Jounn1sufUandusssuuaziiniienniude 2 (3) luamnunnaaiienisduaiunazAunses
N3 URUUNINIASTNINUszmaasuiinazUssmelve a.a. 2002 Wun1sUy Al

Toelufideulalng

mungdeuliuandimuednin anuanaeseniUseinaimen1TasuMuUNInIA

'
1 =

vosUszinalneiladavihdudiulngssdunstyafluguuuudangn Jazmulainnegld

n5eU IPFSD a3 UNCTAD Aildazviouliiuin nisdy dfAlusuuuudinany

'
va ¥ s

unstygAdeuniilianuduasesnisamuainaisuseineegsgean suilunafse

o

Unamuenaandiuamululsswalnglunislasuaiuduasesegraliiivevin way

¢ "Bilateral Investment Treaty between Thailand and Germany."

Article 2 Admission, Protection and Treatment of Investments

“... (3) Each Contracting Party shall in its territory in any case accord such investments by
investors of the other Contracting Party and their returns fair and equitable treatment and full

protection. ...”
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“Annex ........ Expropriation

The Parties confirm their shared understanding that:

[

1 .An action or a series of actions by a Party cannot constitute an
expropriation unless it interferes with a tangible or intangible property right or

property interest in an investment.
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2 Article .......... (Expropriation and Compensation) addresses two situations.
The first is direct expropriation, in which an investment is directly expropriated

through formal transfer of title or outright seizure.

3 .The second situation addressed by Article ... ( Expropriation and
Compensation) is indirect expropriation, in which an action or a series of actions by a
Party has an effect equivalent to direct expropriation without formal transfer of title

or outright seizure.

(a) The determination of whether an action or a series of actions by a Party, in
a specific fact situation, constitutes an indirect expropriation, requires a case by-case,

fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although the fact
that an action or a series of actions by a Party has an adverse effect on the
economic value of an investment, standing alone, does not establish that an indirect
expropriation has occurred,;

(ii) the extent to which the government action interferes with distinct,

reasonable investment-backed expectations; and
(iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a
Party that are designed and applied to protect legitimate public welfare objectives,
such as public health, safety and the environment, do not constitute indirect

expropriations.”
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nsUjuRmdusssunaziniienluriuesiiin “All investments made by investors of one

Contracting Party shall enjoy a fair and equitable treatment in the territory of the

va ¥

other Contracting Party” a3 uanas Aladin1sUyafAveunlugluuudings a9
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Belgium-Luxembourg Economic Union (BLEU) - Tajikistan BIT, Indonesia Model BIT,
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United Kingdom-Uzbekistan BIT lngn1sUayafveunlusluuunenanineliianisining

o



aganFarnadeluvnnsdensssuavaniuludensrsinannshifiveuwavestound
aglfilunuamislunisinauwazuduldedredaau Jeaziiuldainaf Oxus Gold v
Uzbekistan #ilgfinnsfiansanfanudeunlufeusziuniunaniadureusssy (Legitimate
Expectation) 904tnaanus9wdtunislasuansaudy grduunmusazanifinssuiu v3e
anumaviafiazlafunailsannisamuluad Walter Bau v Thailand @4l#innsfiansmn
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Rhone v Costa Rica
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Tustuuudl 2 AnuanasseninsUsemaiidienisasuitygadeunnisuioa
dusssunazindienlusueafidn “Each Party shall at all times accord to covered
investments fair and equitable treatment, and shall in no case accord treatment
less favorable than that required by international law.” §3a1uanas Ailaiinas
UayafAdounlusluuudandny 819l Croatia-Oman BIT, Bahrain-United States BIT
I@aﬂﬁﬁ’cyzyfaﬁﬁawiugﬂwa’ﬁﬂa'nﬁaiﬁtﬁ%msﬁmmLLasU%’UW%@wﬁmﬂ%ﬁwaﬁia"’g
f5unisasuls F9aziiulsainad Vivendi v Argentina fildiin1sfiansandonsiaiin
“m’m%é’mg%ﬂ’lms%’hﬂﬂizmﬂ ( according to the principles of international law )”
viodosr “nsufdAdedlidesluniifinguuiesenitsszmarimun ( no case be
accorded treatment less than that required by international law )” Tuaf CMS v USA
Tnganizoyglanamsldfamudeuniienaazdeliinausuiauisananulidaaues
Founliiinazfomniin ngmanesenitsUsemaiinsfmuiuaziasunlasogaasanan
vieusinsziisnisinnumundnngnuneinluaeldeydygingadsuuitdienguuneg
ausdnyyn A.A. 1969 w%amsﬁmmﬂm%auimﬁ’wé’ﬂﬂgmmaaﬁmﬂimwzﬁiwdwﬂszmﬂ
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“1. Each Party shall accord to covered investments treatment in accordance
with customary international law, including fair and equitable treatment and full
protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international
law minimum standard of treatment of aliens as the minimum standard of treatment
to be afforded to covered investments..”

va 1

AuAnad AUy Aveunluguuuudingny 819 North America Free Trade

va ¥

Agreement, Rwanda-United States BIT lngn1sUayalfveunluguiuusinarinelvianig

o
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Aruuazdulddouniienaaziinadosgisunisamuld Feaziiuliainad Metalclad v
Mexico filditinsfinudounluvszifunaililusdanoatunsdidunsmuanifinszuy
y0asgiFumsamu uenantu Seldinsfinsanfenudosd “unsgudustlunsufos
(Minimum Standard of Treatment)” kazUsginunisnsgvidutiuieeniuluniasening
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Uszinelumd SD. Myers v Canada @sqauuaudneliiinanusuRauisgsunsamu

sULuUil 4 anuanasitdinisivuausnsalldlneiaws

Tustuuudl 4 anuanasszninsUsemaindisnsasuitygadeunnisujoa
Adusssuuazindionluiuesdii

“ 1. Each Member State shall accord to covered investments of investors of
any other Member State, fair and equitable treatment and full protection and
security.

2. For greater certainty:

(a) fair and equitable treatment requires each Member State not to deny
justice in any legal or administrative proceedings in accordance with the principle of
due process;...” Y39

“ Each Contracting Party shall ensure fair and equitable treatment to the
investments or nationals or persons of the other Contracting Party and shall not
impair, by unjustified or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those nationals or persons.”
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Investment Agreement, Netherlands-Oman BIT, Mexico-Singapore BIT 1a ¢ E;T 38U
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(1) msnuRugenserluiioussleniansisae (Public purpose)

(2) mi@i’wLﬁumiﬁamzqaguuﬁugmﬁumm{bjﬁaﬂﬂﬁﬁ’a (Non-discrimination)

(3) mssnsiunisaeadulumunananifinszuiu (Due process of law)

(@) Mspnfiuntsaesdinisualdaderie (Compensation)
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msleuAanisuianisiuduluiuesiiin « Investments of investors of either Contracting
Party shall not be expropriated in the territory of the other Contracting Party except
for a public purpose by due process of law and against compensation.” Fapunnas
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“1. Each Party shall accord to investments of investors of the other Party

treatment in accordance with fair and equitable treatment
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2. The obligation to provide "fair and equitable treatment" as described below
does not require treatment in addition to or beyond that which is required by this
standard, and does not create additional substantive rights.

(a) The obligation to provide "fair and equitable treatment" includes the
obligation not to deny justice in criminal, civil or administrative adjudicatory
proceedings in accordance with the principle of due process embodied in the
principal legal systems of the world.

3. A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that there
has been a breach of this Article

4. The Fair and Equitable clause does not include the contracting Party
from adopting good faith regulatory or other measures that pursue legitimate
policy objectives.”
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“ Investments of investors of either Contracting Party shall not be
expropriated, nationalised or subjected to measures having effect equivalent to
nationalisation or expropriation (hereinafter referred to as expropriation”) in the
territory of the other Contracting Party except for public purposes, under due
process of law, on a non-discriminatory basis and against prompt, effective and

adequate compensation.”
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“Article/Annex ........ Expropriation

The Parties confirm their shared understanding that:

“ 1. An action or a series of actions by a Party cannot constitute an
expropriation unless it interferes with a tangible or intangible property right or
property interest in an investment.

2. Aricle .......... (Expropriation and Compensation) addresses two situations.
The first is direct expropriation, in which an investment is directly expropriated
through formal transfer of title or outright seizure.

3 .The second situation addressed by Article .......... (Expropriation and
Compensation) is indirect expropriation, in which an action or a series of actions by a
Party has an effect equivalent to direct expropriation without formal transfer of title
or outright seizure.

(a) The determination of whether an action or a series of actions by a Party, in
a specific fact situation, constitutes an indirect expropriation, requires a case by-case,
fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although the fact
that an action or a series of actions by a Party has an adverse effect on the
economic value of an investment, standing alone, does not establish that an indirect

expropriation has occurred,;
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(i) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and
(iii) the character of the government action.
(b) Except in rare circumstances, non-discriminatory regulatory actions
by a Party that are designed and applied to protect legitimate public welfare
objectives, such as public health, safety and the environment, do not

. . . I}
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	1.1 บริบทของประเทศไทยในฐานะรัฐผู้รับการลงทุนภายใต้ความตกลงระหว่างประเทศว่าด้วยการลงทุนแบบทวิภาคี
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