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Common -~ LawM civil Law
(discovery of substantive truth)
(presumption of innocence)

Truth  Theory 3
0 (active)

, 2538), 1.
3 John H. Langbein, Comparative Criminal Procedure ; Germany
(Minnesota ~ West Publishing Co., 1977), p. 83.



(active)

(passive) 7

4 ) ;o
15 2528) 3 5-6.
5 John H. Langbein, Comparative Criminal Procedure ; Germany.
P. 1
6 K. Neumann, Manual of German Law Volume 1 (London  Her
Majesty’s stationary office, 1952), p. 150.
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) passive rule (examination-
in-chief) (cross-examination) (re-examination)

7 John H. Langbein, Comparative Criminal Procedure ; Germany,
P. 64.
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(passive) Fight Theory 1
3 12 (trial
judge) (prosecutor) ( defense attorney)
5

(trial judge)

13

John H. Langbein, Comparative Criminal Procedure ; Germany,

12 o
4 - .
I3 Paul B. Weston, Kenneth M Wells, Law Enforcement and
Criminal Justice  An Introduction (California  Goodyear Publishing
Company, Inc., 1972), pp. 161- 179,
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(passive)

(burden of proof)
148

15 b}
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hearsay rule — exclusionary rule 16

14 a "
4-6.
16 Sir Rupert Cross, An Outline of The Law of Evidence,
Fourth edition (London : Butterworths, 1975), p. 20.
16 John H. Langbein, Comparative Criminal Procedure ; Germany,
p. 70 - 7L
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(adversary system) 17 (passive)
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(exclusionary rule) !
, 18

" {49 (trial by ordeal)
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2 , 2536), 24,

18 Sir Rupert Cross, An Outline of The Law of Evidence, p. 20.
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Common  Law
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Civil Law
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30
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Common Law
229
Common Law
229
29 228,
30 235,
31 n
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(Untersuchungsgrundsatz) 32

174
33
32 "
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(verhand lungsmaxime)
33 15412480 117,

15 187.
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(admissible)

(Credibility) (weight of evidence)

(admissibility)

17
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(weight of evidence)

. (Jury) ,
(admission of evidence) (credibility)

(weight of evidence)

12 (verdict)
*
86 , 94, 9% (1),
145, 148 39 (4), 46, 134,
135 2
*%
0 87, 88, 90, %3
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(rule against
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Hearsay

( ) (out of court
statement) | 3

36

The Fedural Rules of Evidence (F.R.E.)

802 "
34 , 1) ,
( , 2536), 132 - 133.
33 G.D. Nokes, An Introduction to Evidence, third edition
(London  Sweet & Maxwell, 1962), pp.262-270.

(

36 R.v. Paine (1696) 5 Mod. 163.
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1, , (Cross-Examination)

I 37
Professor Bentham
do
38 Chancellor Kent
39
Professor ~ Morgan 40
(1) 1 1 1
2)
37 , . 3
( 0 , 2529), 149,

38 Mc. Cormick’ , Handbook on The Law of Evidence, 2 nai ed.
(Minnesota ~ West Publishing Co., 1977), p. 583.

39 Coleman V. Southwick, 9 John. 50 (N.Y. 1812).

49 Me. Cormick, Handbook on The Law of Evidence, p. 583.
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2. (the best evidence
and inferior evidence)

$
Professer Baker

41

(Right to Confront Witness) 42
6

41 J.D. Heydon, Cases and Materials on Evidence, (London
Butterworths, 1975), P. 312,

42 Right to confront witness  Mc. Cormick, Handbook
on The Law of Evidence, pp. 604 - 607.



hearsay
(mistrial)

Exception to The Hearsay Rule

Sugden V. (Lord) St. Leonards 43

43 G.D. Nokes, An Introduction to Evidence, p. 279.
, ' . 362-363.
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(Res  Gestae) 0

(Admission) (Statements of deceased persons)

(Statements in public documents)
(Witnesses in previous cases)
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(enquite) 252
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1 . 2528),  T56.

13,
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Rule against hearsay
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Witness

51

43
49
50

51

95 (2)

602

245012521

29

49 % (2)
' Competency of
Federal Rule of Evidence

Personal Knowledge

(
) (admissible)
" 0
" 50
1 357
, , 132-135.
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" " 2521
, 215 - 216.
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(admission) 2
(formal admission) (informal admission)

(formal admission) 0

0 (informal  admission) 0
(extra-judicial)

(against interest) 0 (confession)

52 , , 12.
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Confessions were thought of in general as "the
higest evidence of guilt" 33

(out of court)
(against him) on
0 (confession)

: 34 D
(incriminating  admission)

! Stephen
55 (confession)
(admission made by a person charged with a
crime) (stating or suggesting the

inference that he committed that crime) wigmore Morgan
56

53 , , 1
, 2509), 172,
34 Mc Cormick’ , Handbook on the Law of Enidence, p. 309.
55 John Huxley Buzzard, Phipson on Evidence, p. 337.
Me Cormick’s, Handbook on the Law of Enidence, p. 309.



(person in authority) 1 (confession)
0 (admission)
hearsay rule
! informal  admission 57

(confession)

0 (person in authorty)
(extra-judicial) (admission)
1 hearsay rule
2.1
0
I B

57 J.D. Heydon, Cases and Materials on Evidence, p. 331.
58 Rupert Cross, Evidence, p. 425.
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matter of law)  The Involuntariness Rule
(inadmissible)
Judges’ Rule Unfairness
(the discretion of the court)
Judges” Rule
(unfair) 59

(The Voluntariness Rule)
14

16
17

(improperly influenced) 60

61

33

(as a

18 0

59 J.D. Heydon, Cases and Materials on Evidence, p. 168.
60 R.v. Whith (1741) 17 St. Tr. 1079 at 1085 ; R.v. Rudd

(1775) 1 Leach 115.
61 R.v. Warickshall (1783X 1 Leach 263.
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19
62

63

(R.v. Barker, 1941)

65

62 R.v. Baldry (1852) 2 Den. C.C. 430 sir Rupert Cross,
An Outline of the Law of Evidence, p. 131

63 John Huxley Buzzard, Phipion on Evidence, p. 341

64 G.D. Nokes, An Introduction to Evidence, p. 298.

65 Sir Rupert Cross, An Outline of the Law of Evidence, p. 13L.
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Cox 69.

68

66 R.v.

6/ R.v.
68 R.v.
69 R.v.
70 R.v.
1RV,

35

(magistrate) 66
67
(coroner) 69
10 1l

0 0 (R.v. Fermell,

Cooper (1833) 5¢ &p. 535 ; R.v. Gillis (1866) 1

Shepherd (1836) 7 ¢ &p. 579
Jenkins (1822) Russ. &Ry 492,
Waltho, The Times June 17. 1905.
Smith (1959) 2 Q.B. 3b.
Croydon (1846) 2 Cox 67.
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3. (Ibrahim v. &. 1914) |

(Judges’ Rule)

Judges’ Rules
(R.v. voisin, 1918)

Judges’ Rule { ™

Judges’ Rules (it
may be exclude in the discretion of the court) 72 Judges’
Rules 13

l

0 Judges’ Rule 74

Judges’ Rules

72 R.v. Voisin (1918) 1KB. 531 ; R.v. Wattam, 36 Cr. App. R.
12,11 J.D. Heydon, J.D. Heydon, Cases and Materials on Evidence,
P. 168

73 John Huxley Buzzard, Phipson on Evidence, P. 355.

74 J.D. Heydon, Cases and Materials on Evidence. P. 168.
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(caution)

7 1bid., P. 196-197,

6

(caution)
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(make his mark)
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5
3 1
6
2.1.2
17
0
0 0
76
16 Bran v. United States, 1897. 1897 Fifth
Amendment " "

(No person shall be compelled in any criminal case to be a witness
against himse If)

Fifth Amenoment
17



41

‘ 3 77 The M Nabb-Mallory Rule !
due process  the Escobedo-Miranda doctrine

The Me Nabb-Mallory Rule

8

77 ).D. Hevdon,Cases and Materials on Evidence, p. 210.

*

8 M Nabbv. .., (1943), 318 .. 332 ; Mallory v. . .,
(1957), 34 .. 449) M Nabb-Mallory rule Federal
Rules of Criminal Procedure 1946 rule 5 (a)

(without unnecessary delay) The Omnibus ~ Crime  Control and
Safe Streets Act 1968 (delay i
arraignment)
Swanson, chamelin and Territo, Criminal Investigation (California
Goodyear Publisher  Commpany Inc., 1981), p. 155
S !
, 2526), 25,
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due process Fourteenth  Amendment*
19
(physical violence) 80 (inherent
coercion)

Escobedo-Miranda doctine
(right to silence)

8L (right to
* The Fourteenth Amendment, " 1 ...
19 Brown v. Mississippi, (1936), 297 .. 278)
(1) 1 ’II I
(2) (the privilege
against self-incrimination)
(3) 1 n
M Cormick’

Handbook on the Law of Evidence, P.313-315.
80 Stein v. New York (1953), 346 . . 156.
81 Escobedo v. Illinois, (1964), 3718 . 478,



consel)
82
The Fifth Amendment sixth Amendment * 4
The Miranda Rules 83

82 Geideon v. Wainwright (1963), 372 .. 335 1963
(felony)
1972 (misdemeanors)
- : 199,
* Fifth Amendment
(No person shall be compelled in criminal
case to be a witness against himself) sixth Amendment
(the accusea shall . .
have the Assistance of Counsel).
83 Miranda v. Arizona (1966), 384 .. 436  Chief Justice
Warren 1 '

J.D. Heydon, Cases and Materials on Evidence.
p. 211-213.
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2.1.3
134
?
0
134
Judges’ Rule 23 4
(Judges’ Rule)
"' Miranda Rules \

(right  to silence)
(right to consel)

Miranda Rules
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VOLLNTARY

2.2

19

84 -
65

(a requirement
that in order for a conviction based upon a confession to be
sustained) " (the

84 J.D. Heydon, Cases and Materials on Evidence, p. 97.
85 Rupert Cross, evidence, P.436.



confession must have been corroborated) '
(violent crimes)
86

8" E.G. Thomas v. United States, 370 F.2d 621.
86 43121, 1116/131, 140/2463.
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