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# # 5885964134 : MAJOR LAWS

KEYWORDS: Rescission/Termination/Restitution/Revocation

TANAWADEE CHANRITTISAN: Problems concerning Consequences of the Revocation of
Hire of Work Contract: a Particular Study on Construction Contract.

ADVISOR: LECT.DR. KANSAK BEJRANANDA, 193 pp.

For a construction contract that does not stipulate the consequences of the contract revocation, section 391 of the Thai Civil and
Commercial Code, which prescribes the general consequence of contract revocation (i.e. the restitution after rescission), will be applied. It will
be the case that each party is bound to restore the other to the former condition as if the contract has never been made. However, the
specified contract revocation consequence is not align with the nature of construction contract since, in general, construction contract
constitutes certain obligations for both parties to perform its own obligations periodically within the contract period. In addition, within the
period of contract obligation, both employer and contractor mutually gain its own benefits. Consequently, if the construction contract is
terminated, the consequence should be a contract termination, rather than a contract rescission, which will release both parties from their
obligations to effect and to receive future performance.

According to the comparative research among Thai laws, English law, German law, and French law regarding the consequence of
contract revocation, under German law, contract revocation consequence consists of both contract rescission, which leads to restitution
(Rucktritt), and contract termination, which releases both parties from their obligations to effect and to receive future performance (Kindigung).
That is to say, the consequences from the revocation of construction contract, which is one type of the hire of work contracts, could lead to
the restitution or the release of obligations to effect and to receive future performance, as the case may be. Under French law, there are also
two types of contract revocation consequences, which are comparable to those specified under German law. For English law, the consequence
of construction contract revocation is a termination which release the obligations to effect and to receive further performance. Each party will
be discharged from its own obligations after the contract has been terminated. However, if there are any obligations occurred prior to the
contract termination, each party is still obliged and has their liabilities toward each other.

In case both parties have specified the consequence of revocation in their contract, such contract will be enforced accordingly, in
accordance with the Freedom of Contract principle. Both parties are able to stipulate the consequence of contract revocation to be differ from
those specified under section 391 of the Thai Civil and Commercial Code. This is not void under Thai law since section 391 is not considered as
a law which relates to public order or good moral. Comparing to English law, German law and French law, the Freedom of Contract principle is
recognized under the law of these foreign counties. Both Parties are able to arrange for an agreement based on their decision on the basis that
it is not conflicted to the public policy and the law prohibition. If the agreement is conflicted to the public policy or the law prohibition, such
agreement will be void. The agreement will consequently be unenforceable.

From the studies in relation to the consequence of contract revocation under Thai laws, English law, German law, and French law,
there are two proposed solutions as follows: 1. In case the employer exercises the right to terminate the construction contract, which could be
exercised without any reasons, there should be an interpretation that the provision of compensation under section 605 of the Civil and
Commercial Code is considered as the consequence of contract revocation, without applying the general consequence of contract revocation
under section 391 and; 2. In case the construction contract is rescinded for an important reason, paragraph 3 of section 391 should be
interpreted by taking into account the interpretation of section 346 of the German Civil Code, which stipulates clearly that there will be a

compensation provided for the case where the restitution could not be executed.

Field of Study: Laws Student’s Signature

Academic Year: 2018 Advisor’s Signature e
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> “Engineering, Procurement, and Construction” (EPC) is a particular form of contracting arrangement used in
some industries where the E P C Contractor is made responsible for all the activities from design,
procurement, construction, to commissioning and handover of the project to the End-User or Owner.
(Engineering, Procurement, and Construction [Online] Accessed 10 July 2019 . Updated 24 June 2019.

Available from https://en.wikipedia.org/wiki/Engineering, procurement, and construction)
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2

? International Federation of Consulting Engineers(FIDIC), Bookshop FIDIC Publishes[eaulail],

Accessed 20 May2019. Available from: http://fidic.org/bookshop

63 - o 2 aa - y - Y
gy Wwwgiug,nyad Andfineans, Jgwilunisteadng (uassvdundnseunisiius, 2559). wi 47.

International Federation of Consulting Engineers(FIDIC), Bookshop FIDIC Publishes[@aulal],
Accessed 20 May2019. Available from: http://fidic.org/bookshop
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* 15.4 Payment after Termination for Contractor’s Default (FIDIC Silver Book, 2nd Edition 2017)

The Employer may withhold payment to the Contractor of the amounts agree or determined under
Sub-Clause 15.3 [Valuation after Termination for Contractor’s Default] until all the cost, losses and damages
(if any) described in the following provision of this Sub-Clause have been established.

After termination of the Contract under Sub-Clause 15.2 [Termination for Contractor’s Default], the Employer
shall be entitled subject to Sub-Clause 20.2 [Claim For Payment and/or EOT] to payment by the Contractor
of:

(a) the additional costs of execution of the Works, and all other cost reasonably incurred by the
Employer (including costs incurred in clearing, cleaning and reinstating the Site as described under Sub-
Clause 11.11 [Clearance of Site]), after allowing for any sum due to the Contractor under Sub-Clause 15.3
[Valuation after Termination for Contractor’s Default];

(b) any losses and damages suffered by the Employer in completing the Works; and

(c) Delay Damages, if the works or a Section have not been taken over under Sub-Clause 10.1
[Taking Over the Works and Sections] and if the date of termination under Sub-Clause 15.2 [Termination for
Contractor’s Default] occurs after the date corresponding to the Time for Completion of the Works or
Section (as the case may be). Such Delay Damages shall be paid for every day that has elapsed between

these two dates.

o Clause 15.3 Valuation after Termination for Contractor’s Defualt, FIDIC Silver Book, 2nd Edition
2017

After termination of the Contract under Sub-Clause 15.2 (Termination for Contractor’s Default), the
Employer’s Representative shall proceed under Sub-Clause 3.5(Agreement or Determination) to agree or
determine the value of the Permanent Works, Goods and Contractor’s Documents, and any other sums due

to the Contractor for work executed in accordance with the Contract(and, for the purpose of Sub-Clause
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3.5.3(Time limits), the date of termination shall be the date of commencement of the time limit for
agreement under Sub-Clause 3.5.3).

This valuation shall include any additions and/or deductions, and the balance due(if any), by
reference to the matters described in sub-paragraphs(a) and (b of Sub-Clause 14.13(Final Payment)

* I‘Uiﬂ@ Clause 15.2 Termination for Contractor’s Default, FIDIC Silver Book, 2nd Edition 2017

& I‘Uim@ Clause 20.2 Claims For Payment and/or EOT, FIDIC Silver Book, 2nd Edition 2017

0 I‘Uiﬂ(ﬂ Clause 11.11 Clearance Site, FIDIC Silver Book, 2nd Edition 2017

" Delay Damages

5 I‘Uiﬂ@ Clause 10.1 Taking Over the Works and Sections, FIDIC Silver Book, 2™ Edition 2017

P Ibid. I‘Ui(ﬂ@ Clause 15.2 Termination for Contractor’s Default

74
16.4 Payment after Termination for Contractor (FIDIC Silver Book, 2™ Edition 2017)

After termination under Sub-Clause 16.2 (Termination by Contractor), the Employer shall promptly:

(a) Pay the Contractor in accordance with Sub-Clause 18.5 (Optional Termination); and

(b) Subject to the Contractor’s compliance with Sub-Clause 20.2 (Claims For Payment and/or
EOT), pay the Contractor the amount of any loss of profit or other losses and damages suffered by the

Contractor as a result of this termination.
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"8 Consequences of termination under clause 8.4 to 8.6

If the Contractor’s employment is terminated under clause 8.4 to 8.6.1

the Employer may employ and pay other persons to carry out and complete the Works and/or
(where application) the design for the Contractor’s Designed Portion and to make good any defects of the
kind referred to in clause 2.38, and he and they may enter upon and take possession of the site and the
Works and (subject to obtaining any necessary third party consents) may use all temporary building, plant,
tools, equipment and Site Materials for those purposes;

.2the Contractor shall:

.1 when required in writing by the Architect/Contract Administrator to do so (but not before),
remove or procure the removal from the Works of any temporary buildings, plant, tools, equipment, goods
and materials belonging to the Contractor or Contractor’s Persons;

.2 (where there is a Contractor’s Designed Portion) without charge provide the Employer with
copies of all Contractor’s Design Document then prepared, whether or not previously provided;

.3 no further sum shall become due to the Contractor under this Contract other than any amount
that may become due to him under clause 8.7.5 or 8.8.2 and the Employer need not to pay any sum that
has already become due either:

.1 insofar as the Employer has given or gives Pay Less Notice under clause 4.11.5; or
.2 if the Contractor, after the last date upon which such notice could have been given by
the Employer in respect of that sum, has become insolvent within the meaning of clause 8.1.1 to

8.1.3;

.4 following the completion of the Works and the making good of defects in them (or of instruction
otherwise, as referred to in clause 2.38), an account of the following shall within 3 months thereafter be set
out in a certificate issued by the Architect/Contract Administrator or a statement prepared by the Employer:

.1 the amount of expenses properly incurred by the Employer, including those incurred
pursuant to clause 8.7.1 and, where applicable, clause 8.5.3.3, and of any direct loss and/or
damage caused to the Employer and for which the Contractor is liable, whether arising as a result

of the termination or otherwise;
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2. dygyrdedn 8.12 wavasmsidndyylaswmandirdradudiin g3udneldans

.2 the amount of payments made to the Contractor; and
.3 the total amount which would have been payable for the Works in accordance with
this contract;

.5 if the sum of the amount stated under clause 8.7.4.1. and 8.7.4.2 exceeds the amount stated
under clause 8.7.4.3, the difference shall be a debt payable by the Contractor to the Employer or, if that
sum is less, by the Employer to the Contractor.

* Clause 8.4 Termination by Employer, Default by Contractor, The Joint Contracts Tribunal Limited
2016, SBC/Q 2016 Standard Building Contract With Quantities 2016, (London: Thomson Reuters (Professional)
UK Limited, 2016), p. 76

81 8.12 Consequences of Termination under cause 8.9 to 8.11, etc.

If the Contractor’s employment is terminated under any of clauses 8.9 to 8.11 or under clause
6.11.2.2 or 6.14:

.1 no further sums shall become due to the Contractor otherwise than in accordance with this
clause 8.12;

.2 the Contractor shall:

.1 with all reasonable dispatch remove or procure the removal from site of any temporary
buildings, plant, tools and equipment belonging to the Contractor and Contractor’s Persons and,

subject to the provisions of clause 8.12.5, all goods and material (including Site Material); and
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.2 (where there is a Contractor’s Designed Portion) without charge provide to the

Employer copies of the documents referred to in clause 2.40 then prepared;

.3 where the Contractor’s employment is terminated under clause 8.9 or 8.10, the Contractor shall
as soon as reasonably practicable prepare and submit an account or, where terminated under clause 8.11,
6.11.2.2 or 6.14, the Contractor shall at the Employer’s option either prepare and submit that account or,
not later than 2 months after the date of termination, provide the Employer with all documents necessary
for the Employer to do so, which the Employer shall do with reasonable dispatch (and in any event within 3
months of receipt of such documents). The account shall set out the amounts referred to in clause 8.12.3.1
to 8.12.3.4 and, if applicable, clause 8.12.3.5, namely:

.1 the total value of work properly executed at the date of termination of the

Contractor’s employment, ascertained in accordance with these Conditions as if the employment

had not been terminated, together with any other amounts due to the Contractor under these

Conditions;

.2 any sum ascertained in respect of direct loss and/or expense under clause 4.21

(whether ascertained before or after the date of termination);

.3 the reasonable cost of removal under clause 8.12.2;

.4 the cost of materials or goods (including Site Materials) properly ordered for the Works
for which the Contractor then has paid or is legally bound to pay;

.5 any direct loss and/or damages caused to the Contractor by the termination;

.4 the account shall include the amount, if any, referred to in clause 8.12.3.5 only where the

Contractor’s employment is terminated either:
.1 under clause 8.9 or 8.10; or
.2 under clause 8.11.1.3, if the loss or damage to the Works was caused by the negligence
or default of the Employer or any Employer’s Person;

.5 after taking into account amounts previously paid to the Contractor under this Contract, the
Employer shall pay to the Contractor (or vice versa) the amount properly due in respect of the account
within 28 days of its submission to the other Party, without deduction of any Retention. Payment by the
Employer for any such materials and goods thereupon becoming the Employer’s property.

& Clause 8.9 Termination by Contractor, Default by Employer, The Joint Contracts Tribunal Limited
2016, SBC/Q 2016 Standard Building Contract With Quantities 2016, (London: Thomson Reuters (Professional)
UK Limited, 2016), p. 78
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Principal)84

*s 8 Termination by Principal(VOB/B)

(1) The principal may terminate the contract at any time prior to the completion of the
performance.

(2) The contractor shall be entitled to the stipulated compensation. However, the contractor must
allow that which it saved as a consequence of the rescission of the contract or acquired or maliciously failed
to acquire through other use of its labor and operations (§ 649 of the Civil Code) to be ascribed to it.

(1) The principal may terminate the contract if the contractor suspends its payments, if the
contractor or the principal or another creditor admissibly files a petition for insolvency (§§ 14 and 15 of the
Insolvency Code) or comparable proceedings, if such proceedings are initiated or if such proceedings are
dismissed due to a lack of assets.

(2) The work executed is to be settled in accordance with § 6 No. 5. The principal may demand
damage compensation due to non-performance of the residual work.

(1) The principal may terminate the contract if, in the events in §§ 4 No. 7 and 8 No. 1 and 5 No. 4
the deadline has expired unproductively (withdrawal of assignment). The withdrawal of the assignment may
be restricted to any secluded part of the contractual performance.

(2) After the withdrawal of the assignment, the principal shall be entitled to have the still
uncompleted part of the performance executed by a third party at the expense of the contractor, without
prejudice to the claims of the principal to compensation of the resulting further damage. The principal shall
also be entitled to waive the further execution and to demand damage compensation due to non-
performance if the principal no longer has an interest in the work being executed due to the reasons which
led to the withdrawal of the assignment.

(3) In order to continue the work, the principal may use equipment, scaffolding and other
installations present at the construction site and delivered materials and building components in return for
adequate compensation.

(4) The principal must send the contractor a list of the additional costs incurred and its claims
within 12 working days at the latest after the settlement of accounts with the third party.

The principal may withdraw the assignment if the contractor has reached an arrangement associated with the
award of the contract that constitutes an inadmissible restraint on competition. The termination is to be
declared within 12 working days after the grounds for termination become known. No. 3 shall apply
accordingly. Termination is to be declared in writing. The contractor may request the survey and acceptance
of the work executed by it immediately after the termination; the contractor must immediately present a
verifiable invoice for the work executed. A time-related contractual penalty incurred due to default may only

be demanded for the period up to the termination date of the contract.
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2.8tyeyn VOB/B Y 9 msvinlvideysyrdugalagd3udng (Termination by

Con'cractor)85

85
§ 9 Termination by Contractor (VOB/B)

The contractor may terminate the contract if:

a) the principal fails to perform any act incumbent upon it, thus making it impossible for the
contractor to execute the work (default in acceptance in accordance with §§ 293 et seqq. of the Civil Code);
b) the principal does not render any due payment or is otherwise in default as a debtor.
Termination must be declared in writing. Termination may first be made when the contractor has established
a reasonable grace period for the principal to perform the contract, declaring that it will terminate the
contract after the grace period has expired unproductively. The work already executed is to be settled in
accordance with the contractual prices. Moreover, the contractor shall have a claim to a reasonable
indemnity in accordance with § 642 of the Civil Code; any further claims of the contractor shall not be

prejudiced hereby.
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% Section 642 Collaboration by the customer

(1) If, in the production of the work, an act by the customer is necessary, then the contractor may
demand reasonable compensation if the customer, by failing to perform the act, is in default of acceptance.

(2) The amount of compensation is assessed on the one hand on the basis of the duration of the
default and the amount of the agreed remuneration, and on the other hand on the basis of what expenses

the contractor saves or what the contractor can earn by employing his working capacity elsewhere.
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“When one of the parties has exercised his right of rescission, each
party is bound to restore the other party to his original state; but the rights
of third persons cannot be injured.

In the case of proceeding paragraph, the amount of money received
must be restored, with interest from the day of receipt.

The exercise of the right of rescission does not affect a claim for
compensation for damage”

TngUszananguunewigiUuladnasnunainUssuian)nunewnaeasiu unsi 346

]

Y]

259m 2 BatyalAlian
“If in a contract one party has reserved to himself the right of
rescission and if rescission takes place, the parties are bound to return to
each other the consideration received. The value of services rendered and
for allowing the use of a thing shall be paid over, or, if in the contract a

counterpayment in money is stipulated for, this shall be paid #100

fafu SuAmfudusmesUsranangmneursazmdvdvedinedldsadu
Ae8Ingy lnedygRlii
“Section 391 If one party has exercised his right of rescission, each
party is bound to restore the other to his former condition; but the rights of

third persons cannot be impaired.
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To money which is to be repaid in the case of the foregoing
paragraph interest is to be added from the time when it was received.

For services rendered and for allowing the use of a thing the
restitution shall be made by paying the value, or, if in the contract a

counter-payment in money is stipulated for, this shall be paid”
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1.“Rescind” %38 “Rescission

awsuaiinuluunnsidandyymaly AuauIng 386 89 11T 394 LATWUNIAT
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VOIFYYPINNIVBIUINT 593 UWazNINT 596 A8 A1 “Rescind” %30 “Rescission”
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1% “Rescind” To abrogate, annul, avoid, or cancel a contract; particularly, nullifying a contract by

the act of a party (Black’s Law Dictionary, “Rescind” [Online] Accessed: 10 July 2019. Available from
https://thelawdictionary.org/rescind/ )

o “Rescission” Rescission, or the act of rescinding, is where a contract is canceled, annulled, or
abrogated by the parties, or one of them. In Spanish law, nullity is divided into absolute and relative. The
former is that which arises from a law, whether civil or criminal, the principal motive for which is the public
interest ; and the latter is that which affects only certain individuals. “Nullity” is not to be confounded with
“rescission.” Nullity takes place when the act is affected by a radical vice, which prevents it from producing
any effect; as where an act is in contravention of the laws or of good morals, or where it has been executed
by a person who cannot be supposed to have any will, as a child under the age of seven years, or a
madman, (un niho o demente.) Rescission is where an act, valid in appearance, nevertheless conceals a
defect, which may make it null, if demanded by any of the parties; as, for example, mistake, force, fraud,
deceit, want of sufficient age, etc. Nullity relates generally to public order, and cannot therefore be made
good either by ratification or prescription; so that the tribunals ought, for this reason alone, to decide that
the null act can have no effect, without stopping to inquire whether the parties to it have or have not
received any injury. Rescission. on the contrary, may be made good by ratification or by the silence of the
parties; and neither of the parties can demand it, unless he can prove that he has received some prejudice
or sustained some damage by the act. (Black’s Law Dictionary, “Rescission” [Online] Accessed: 10 July 2019.

Available from https://thelawdictionary.org/rescission/ )
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2. “Terminate” %39 “Termination” >
dnsuatiu wulu dyrmsng lawn u1msy 544, 548,551, 554, 556, 560,
561, 566, 568 Way 571), W% lalA WIS 573, 574) dugndnanssnu laun 1iesn 577,

578, 579, 581,582, 586(1)) 419¥v8d 11951 605 AaAuseiu Syauseiuiunass

[
o 1 a v v

o v o 110 y . 9 « . . ” = H
doyyiudin A3 “Terminate” 3@ “Termination” e n1sdugalag liiinadadu

[
o o 1

TUlupwian nsdndyginuauvunedddlmndunisiaiedyan dyprdnegunauan

arusnituiululuowanhiy

3. “Renouce”

dmfuiinuluFes Funu wiadn aay nie Ujiasiiaveensu uazA1dn
“Dissolve” uag “Dissolution” luidesudiu s aunau Tanamanoisuieatusia
“Terminate”

a I ¥ -]

1 < a (Y 1 (% gj = 9/5 o J . &
Bﬂﬂﬁliﬂﬂ bUUNUIFILNRIN azymf\mmwaquummﬂfummm Rescind %iv

o 113 114 Yo . . L
Rescission U951 593~ , 596 wag AN Terminate %58 Termination UM
115 o & v a o i o v v S v o | & v
605 dulunalvinavosmsidndayaunndeiumedaniedideuvenidedunnnseduilld
MIUTDSUIUIMAITINAUTIY LHBTINTANIINAAUIVBILINUTELIANY ML UNILAE
widlgdvoslneuarvinlidalalaan daraudszasfazliaan “rescind” AU A7

“terminate” fAuvaglunIngmIneALAnA19iY wamladlonUauseuiangranguns

"% “Terminate” and “Termination” 1. last step of employment where a worker is let go. 2.

Customer cancellation of remaining work of a contract. (Black’s Law Dictionary, “Terminate” [Online]
Accessed: 10 July 2019. Available from https://thelawdictionary.org/terminate/ )

17 e wisg i, navesmaandyyinsmauunuy, v 24-30

0 3Bum s, JayynguunevesnssenAndemenienasnisdndaayl, i 18

H e wisg i, navesmadndyaiinsmauuny, 91 24-30

1 “Renouce” To reject; cast off; repudiate ; disclaim ; forsake; abandon ; divest one’s self of a
right, power, or privilege. Usually it implies an affirmative act of dis- claimer or disavowal. (Black’s Law

Dictionary, “Rescission” [Online] Accessed: 10 July 2019. Available from https://thelawdictionary.org/renouce)
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' 1% - = = ' 1Y) A d A A ]
AslsgmangialSuisuauuanaeiunguunelngdnlinumiiounsedinaumg

1 1 = o a ¢ =~ ]
ae19l5019 Litevzihunsziseuisuluunsianly

dvsusewansvsfinwitu meldewiuin arsdnwvslulsemaidungvune
S¥UUABNNBUADI(Common Law) FARNWINYNUIETINGY karAISANYINYMAUNEVBIUTENA
Tuszuudiadaes(Civil Law) egneuseinaeasiu wag dsuea Wenfiloumiuii nguung

[ ' < = [ ' d' a o Y
YaaUszmadanaaty dussinuiiaulalubes navesnsidndyyimilunasnaunaveinis
EndyeSumunneasenae

3.1.2 AQUAEDINYY

AV Y a Y Y =2 Yo ° A o 1 . .

nflesursuinausiuudIfnslde 3 A1 na1ake A1 Rescind,Terminate Wag
Renouce  lusnauszunanguuisunsuaznidvdvesineadunividingy lnsudaidu
[d o a U A o 1 “. . _ o 9 < [ @ a Y o o
mwlneludnfeaiu Ao A1dn “@ndagn” Wi lungrunesdangeiiinislddmmainraied
: OnmA & . ” « el » o« R ” 145 H H ” 146 1A
WU A3 “terminate rescission” “repudiation extinguish discharge of
147 v ° i ° ° U o 1
contract”  tUusiu F1u19AdiaunNIEsIIUAT WHUISATIAINRNNBIRNIY d19FUAII

8 ave a o 148
“Rescission” 1 lgAunsiandgelunsiluesnisindge(Breach of Contract)  lawag

Wunsenidnuavesdayafasiinalulusuan wilisnidnmanlaneuuwainudyg) 1ne

" et miﬁﬂﬁiyiyﬂﬁﬁﬂ%ﬂuamﬂm (Anticipatory Repudiation is an act or declaration before
performance is due under a contract that indicates that the party will not perform his or her obligation on
the future date specified in the contract)

° Fnavldiuin extinguish a debt, extinguish a legacy, extinguish a right \un1sseiuresdniuie
ponide

T e mi?Tuqﬂ(termination)mawﬁmm‘@m’] s'z’iaaﬁf\]l,ﬁmlﬁmﬂwa’mml,m WU nsAndy Y. N85
wia ”@m%ﬁ%atﬁ, @J'é’l’zgapﬁgaamﬂwamﬂaﬂﬁﬁ’iyiywéuqﬂm, Frustration of Contract

" Breach of Contract means violation of a contractual obligation by failing to perform one’s own
promise, by repudiating it, or by interesting with another party’s performance
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Yo & o o P I Yo o o oA P 149 .
nslaRguilazasieaudvay wesaniunisldanernuisedudionssy - Mckendrick
FauugtlildAnin “right to terminate performance of contract” Tsagiinununendu
n1sduganstIsznilnudyan wiauEures Mckendrick dulilasuniseeusuainiin

150
NOVAUNELALAA
91AN5ANYIAUATINUIT nguuedygIvesenguliinisuuiwenliiiuianly

LANAI95EUINe “deygndinisnenilliadygyrufdfinisdnse nilpseniensiandes” fu

Y

[ [ £
¢ % U =

¢ Aa 1 Y1 | a wa o ) 1 [ = 9
waninsnenilvigdyaisaeaheuf ianstsenilildugiedulunaenssesiiamil

[{

>

LY o

alUpnnidesiuuUszns waunsiandygn A n1svinatedygdslda1in “Rescind”

v A 1

Fanavesaandyan Ao ddmadenduandgiuean watlienafleasenAndeniula ui

[
a [

Yz dilafimnuiuiduunuiiluseanisiavesnsidndyarnesinaluluswien gdyan

1 '
IS ) a v

NAANUIINNTTSEniinasnidndyauas wivnivineunazidndayay adyayidenadn

=D

NAoualGNUBE

Y

'
=

WosnnUsuineasenguiudulssimalungy Common  Law  @alaifinsUayeld

nnuneluanednealdnys dudliisawuanisfiarsuivesaia Jeluiesduu dnnguuie
89ngulAv13dis AR Johnson v Agnew(1979) wazAd Photo Production Ltd. v Securicor
Transport Ltd.(1980) LﬁaaﬁuauuLmemﬁmiﬁmiLaﬂ Fyeyninaluluouan

AR Johnson v Agnew(1979) " Faifiasssluniidae we Johnson tuthuuasiiny

o

Andues Faldnnasyidyiug@e fe wig Agnew siauilafiarinuatiseiiy wg Agnew

o

Areliufufnisdrsenil vilviune Johnson lesumnnuidenie wig Johnson fu1edesese

'
v @ o

oA bimalmdsderulitisenillagianiziangas wilusenineiu g5udnuestnu uasdsu

uesniaulavelvimadadsdiuduessie wie Johnson guiedeldeglugiugnasloutiuuas

1
Y YA a A

Finudildmnadlituune Acnew mia Tideldmudaynnfinnasiull dmsuadid The House

Y

a a

of Lords lafindudn a3equauenuiiansideniisslitnsevilaganiziaizas uay 183

* Rescission for misrepresentation
0 Ewan Mckendrick, Contract Law, 11th Edition,( London : Palgrave, 2017), p. 294-295
' Johnson v Agnew [1979] AC 367, “Purchaser failed to comply with order for specific
performance;  alternative  remedies”[Online]  Accessed: 1 May  2019.  Available  from:

https://www.lawteacher.net/cases/johnson-v-agnew.php
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= a Vo a . a [~ o (% | ] a
deoniazlvidyandugaa(fully terminate) laefliilunsvihanedyauasnduAuggiugias
(rescind ab initio) uigvieniladndulauiy nduidentimadsduiisenillagianizianzas

FeanansoflesunAndemeld nseeuiunisufasiiagdrseniivesi@a(Repudiation) 4l

o § Yo Y 152
ilvideyenaugnas

<

AR Photo Production Ltd. v Securicor Transport Ltd.(1980) 98.719933luAfl
o ° A a v o Y] Yo v Y a v Aa I3
AD LAY AD UTENINWIANUUABANY lﬂiUﬂﬁi’J’]‘-ﬂNl‘VIQLLa’d\‘l‘UQﬂﬁi%‘i LLﬁ%V]@u“U@\‘iI%VIﬂ

U509 731 gniwednagyszumdudevililnd@u neliAnanudemewninindvedand

[
0 [ [y 1 $%

diupdil The House of Lords lasinduan luanddulaiinisiedyyiueg1931ouss
Wigeananlaniazveldndyyilaslnduannisinseniinagiesdiseuidnassiold ~ diu
Jannasiiilunisiidaninusuinvesdnasdudinsdnaldteduneludniuiiesnisdnsy

o ° 154
ALFYRIYVDINAY

o
a o a o

1nkUIAIRINInwI 199 uaziiuladn nsdndyyilunsdiiadygyitu a

o

nuEnedinge navean sdndyg filaidunisiatedygiuadsznisle wnuadunisidn

[ 12
Vo [y

FyaniinaluTuewen nanife Wunaliidyaduaeas duganistiseniiumudyay

de

(%
[y o o o Y

wiTuindayay dwsueadyadeniedygydy wsngaiuainnstrsevilaudygyr du

[
[y

wAdNdryeud uwanediasdessuiatuaudeniedidlagiinduiue

b

Feyey1oneenils

guLlpananuawiansnauliufiRnistseniaauwsinewdndygn v

o

TMSUANEL MU

Tiswdemidemeanmsnlilasudiseninazdnelumnluladndymyme

152 . vy . ' { o a .
Lord Wilberforce #ig148i4 Loard Porter Tua@ Heyman v Darwins Ltd. 91 nMs#idsysygnidin(Rescind)
W3BUNE99AdAUEA( come to the end) wiagAnisileg(has ceased to exist) Uu AFYYWeMFMENgATLIINNTT
° A A = A vy Lo ) ' o ) . Yo
Frszniinaziidelulueuian waz o1vgfleaienandemelinie widyyiulildgniateasly dansey lagldrrin
Rescind (nMswdndayeyriiiinallusunan) lulaldenin “Retrospective” Fwzdaumnedunisndufiudgiusii
153 . . .
Primary Obligation
154 . .
Secondary Obligation
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[% 12
U I =

dmsuisesnsidndytiu Tuntwwesiuagldan Rucktritt Fadaziiniuning

Wui wavesmsidndygndumsvansdygiluluein wayld1in Kinedigung Nldiuna

v
) a aa o

a o a' ) 155
Yasnsidndygrnidunsauasdfduiusiulusuan

q

a o C% ¥ v U 1 a 156
HATDINTENFY NN VENeleesiiuly “vannsnauAugguLAN” (346 BGB)

“UITI 346 NAYDINITIANAYE))

(1) §rganaielndhenideaaruaniiiavianayyily nie Tanslunisian
dymunguine Tunsdidninandyar agdoainisiunisufiinis
PrseniilasuliuasAumeeumiilasuly

(2) gnuilagdoainsleauianIsununITAun USRI sEninTody

AmauLY lunsalnasalyil

® Brice Dickson, The Law of Restitution in the federal Republic of Germany: A Comparison with

English Law, 36 International and Comparative Law Quaterly 751,766(1987)

" Section 346 Effects of revocation

(1) If one party to a contract has contractually reserved the right to revoke or if he has a statutory
right of revocation, then, in the case of revocation, performance received and emoluments taken are to be
returned.

(2) In lieu of restitution or return, the obligor must provide compensation for value, to the extent
that

1. restitution or return is excluded by the nature of what has been obtained,

2. he has used up, disposed of, encumbered, processed or redesigned the object received,

3. the object received has deteriorated or has been destroyed; but deterioration that is caused by
the object being used in accordance with its intended use is not taken into account.
If consideration is specified in the contract, then this is to be used as a basis when the compensation for
value is calculated; if compensation for value for the benefit of use of a loan is to be paid, it can be shown
that the value of the benefit of use was lower.

(3) The duty to compensate for value does not apply

1. if the defect justifying revocation only became apparent during processing or transformation of
the object,

2. to the extent that the obligee is responsible for the deterioration or destruction or that the
damage would also have occurred if the object had remained with the obligee,

3. if in case of statutory revocation the deterioration or destruction occurred with the person
entitled, although the latter showed the care that he customarily exercises in his own affairs.
Any remaining enrichment must be returned.

(4) The obligee may demand damages, in accordance with sections 280 to 283, for breach of a duty

under subsection (1) above.
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> Section 314

Termination, for a compelling reason, of contracts for the performance of a continuing obligation

(1) Each party may terminate a contract for the performance of a continuing obligation for a
compelling reason without a notice period. There is a compelling reason if the terminating party, taking into
account all the circumstances of the specific case and weighing the interests of both parties, cannot
reasonably be expected to continue the contractual relationship until the agreed end or until the expiry of a

notice period.

(2) If the compelling reason consists in the breach of a duty under the contract, the contract may
be terminated only after the expiry without result of a period specified for relief or after a warning notice
without result. Section 323 (2) number 1 und 2 applies, with the necessary modifications, as regards the
dispensability of specifying a period for such relief and as regards the dispensability of a warning notice.
Specifying a period for relief and issuing a warning notice can also be dispensed with if special circumstances

are given which, when the interests of both parties are weighed, justify immediate termination.

(3) The person entitled may give notice only within a reasonable period after obtaining knowledge

of the reason for termination.

(4) The right to demand damages is not excluded by the termination.
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A resolutory or dissolving condition is that which, when accomplished, operates the revocation
of the obligation, placing matters in the same state as though the obligation had not existed.

161 & o Y aa o v
an bATEHIYAT, NANNHUNITUNI ANYUSURANITULATELYN, UD 512



93

TuauiAn milaurardn “Re’siliation” @191 “Re’siliation” a1unguunauniansuaan

%7 Y o & 162
unlulmituiinadunsauaadyanlulusuianiyintu

q

[
9

d a L2 ] QIJ Y wal ¥ 163
Tugemavesnsidndyy 1ty UszanangruiswnislsaaalaUyai@lininsn 1229

v a

Falausulsaunluuszananguineunasuaalniluisesngnunedyayilodun 10 guatius

a.d. 2016

%

“1099157 1299 nIsianaies)

7]

’

msianage inanuiiszyliGeulylluaye luiuilasunilsdovennaruanatya

9

v v '
= (% %

vinidmiddegnni nie Tuimalddmuntu wie lunsdimaldldnivue ife Tui

o
o

NITUIUNITARITAIGNIINT 9T uausanIunIT0l”

a LY < o

° Y] ) A I3 ¢ A v ° & & 165
dmiunisidndyanvseinniiavlulselovifieldinsdrseniiudusiuaudy

o [y

AdtyyreInAuALg i mand miues lsnlasuiuligaiuuas iy

[

Y & a o Ao I a wa o ngdl [ 4 1o
adunmsidndyynlanyazilunisujianistsenindudsylevdiugdyyiie

e
=
OJ
.
o
-]
e
(03]
Lo
pad)}

| " w i 2 =% 166 A a o
GRNARERIRE: UEUTHRINABDULLNUITNEIATRUIFDNLIATAUN bUBLANEEYEUN

Y

" John Cartwright, Bénédicte Fauvarque-Cosso, Simon Whittaker, “The new provisions of the
French Code civil created by Ordonnance n° 2016-131 of 10 February 2016” [Online], Accessed 22 June
2019. Available from: https://www.trans-lex.org/601101/ /french-civil-code-2016/

' Article. 1229. - Termination puts an end to the contract.

Termination takes effect, according to the situation, on the conditions provided by any termination
clause, at the date of receipt by the debtor of a notice given by the creditor, or on the date set by the court
or, in its absence, the day on which proceedings were brought.

Where the acts of performance exchanged were useful only on the full performance of the
contract which has been terminated, the parties must restore the whole of what they have obtained from
each other. Where the acts of performance which were exchanged were useful to both parties from time to
time during the reciprocal performance of the contract, there is no place for restitution in respect of the
period before the last act of performance which was not reflected in something received in return; in this
case, termination is termed resiling from the contract.23

Restitution takes place under the conditions provided by articles 1352 to 1352-9

" John Cartwright, Bénédicte Fauvarque-Cosso, Simon Whittaker, “The new provisions of the
French Code civil created by Ordonnance n°® 2016-131 of 10 February 2016” [Online], Accessed 22 June
2019. Available from: https://www.trans-lex.org/601101/_/french-civil-code-2016/
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*" Article 1352 Restitution of a thing other than a sum of money takes place in kind or,
where this is impossible, by value assessed at the date of the restitution.

* Article 1352-1. A person who makes restitution of a thing is responsible for any
degradations or deteriorations which have reduced its value unless he was in good

faith and these were not due to his fault.
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" Article 1352-2 A person who sells a thing which he received in good faith must make
restitution only of the sale price

If he received it in bad faith, he must pay the value at the date on which he makes
restitution where that is higher than the price

"% Article 1352-3 Restitution includes its fruits and the value of the enjoyment to which
the thing has given rise.

The value of the enjoyment is to be assessed by the court as at the date of its decision.

Unless otherwise stipulated by the contracting parties, if the fruits no longer exist in kind, their
restitution takes place, according to a value assessed at the date of reimbursement, on the basis of the
condition of the thing at the date of satisfaction of the obligation.

""" Article 1352-4 Restitution owed to an unemancipated minor or to a protected adult is
reduced in proportion to the profit which he has drawn from the act that has been annulled.

"2 Article 1352-5 The amount of restitution is fixed taking into account for the party who
owes restitution any necessary expenses incurred in the maintenance of the thing, and
expenses which have increased its value, limited to the increase in value assessed at

the date of restitution.
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' Article 1352-6 Restitution of a sum of money includes interest at the rate set by
legislation and any taxes paid to the person who received it.

" Article 1352-7 A party in receipt in bad faith owes interest, the fruits he has taken and the value
of enjoyment from the moment of receipt of satisfaction. A party in receipt in good faith owes these only
from the date when they are claimed.

'™ Article 1352-8 Restitution in respect of a supply of a service takes place by value,
assessed at the date at which the service was supplied.

"'° Article 1352-9 Securities created for the satisfaction of an obligation are transferred by operation
of law to the obligation to make restitution, although the guarantor does not lose the benefit of any time

delay.
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Andrew Sheftel, “Freedom of contract and oral variation: freedom to or freedom from”

[Online] Accessed: 23 July 2019. Available from:

https://www.nortonrosefulbright.com/en/knowledge/publications/



102

AOARADINUNANDIUIILKINTITRAIA(Market power) [WuLRgINURANLETNIWIUATYINE Y
186

(Freedom of Contract)
[ L% o w 1 = a o o [ @ 1% a
nvunedinguliaudfgyegrsnniusauasnmlunsizdygn dudiulaainnsd
ﬁjé’mmmﬂau%qmL?ﬁamaﬁ’ul%awﬂw AadInguazUaAuliautunIun szl

° v ) 1o & ! @ va o 9 aa ! Y

AuddyiuAURNasveRdyisaey nszldugnarsiasidilanngninnITazies

ivuadndemealmidedulivinls wirdemenadyymnasimvueduliszgaiund

'
a

J a 1o Y @ v v 4 S’j 187
ﬂ?LﬁEJ‘Vi’]EJ‘V]@ iy}iy}’]ﬂ’lﬂ@iU FranazUIAulinuLY

(%
&Y o

eluninidu dwmfudyyriadyyiisaesdiednisufianistiseviiugaeg

aoillosiuly masnsyeziiamils navesnsidndygrazsiunsauandygilvluouian

q

[ o o

agalsfinnu adyaraunsaanasiulinavesnisdndyarUssianilindufivdgusdula

Y ' | o 2 188
a’m'1'iaU\‘lﬂumaJﬂ’J']aJGmm‘izwj’NQ fUUQJ"']VLﬂ

3.2.3 nvisneLya T

dmsungrunewssiutuiivanddglusesdyyirunetiungrunelulsemadug

cn
=
~
De

Ay e nantasnInlunsyinda(Freedom of Contract 3 Vertragsfreiheit) @t

o o

Y] & ' =~ 1Y) Y 2y v 189 i &
luazilungeusu ddyqraunsafisuanasiuludnuaglanila — winslluagnsdy

ngvunewesiiufiidedineguiausznsdimniuizes nanasnnlunisvirdyay) nanife

(%
Y

AmNuANasveIAdy g tuAeteguuiugulitadengvune SainAlilulszanangvne

Y]

wosiu 11951 134 waz deslida seuleutvasisazpublic  policy) Felaal@lilu

o 190
Usvanan)mungleastiy ausngn 138(1)

% Tedoradze Irakli, “The Principle of Freedom of Contract, Pre-Contractual Obligations Legal

Review English, EU and US Law,” European Scientific Journal 13 (February 2017), p.63-64
18

! ﬁ%um Insuuvs, Jgmnguunevesnisiienandemendinisdndaya, i 200.
® Wim Sindall plc v Cambrideshire Country Council, (Refer to Roger ter HAAR QC, Remedies in
Construction Law( 2nd Edition), 2017, p.35

e Pieck, Manfred(1996), “A Study of the Significant Aspects of German Contract Law”, Annual
Survey of International& Comparative Law: Vol3: Iss.1, Article7. p.111

* bid. page 111-113
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191
Section 134 Statutory prohibition (German Civil Code)

A legal transaction that violates a statutory prohibition is void, unless the statute leads to a
different conclusion.
7 Pieck, Manfred, A Study of the Significant Aspects of German Contract Law, page 112

 Section 138 Legal transaction contrary to public policy; usury
(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament,
inexperience, lack of sound judgement or considerable weakness of will of another, causes himself or a third
party, in exchange for an act of performance, to be promised or granted pecuniary advantages which are
clearly disproportionate to the performance.
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" Section 340 (German Civil Code) Promise to pay a penalty for nonperformance

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation, the
obligee may demand the penalty that is payable in lieu of fulfilment. If the obligee declares to the obligor
that he is demanding the penalty, the claim to performance is excluded.

(2) If the obligee is entitled to a claim to damages for nonperformance, he may demand the
penalty payable as the minimum amount of the damage. Assertion of additional damage is not excluded.

T &unn Insuw, JgmnguanevesnsiFenademeniondansidndoa, v 132.
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* Tedoradze Irakli, “The Principle of Freedom of Contract, Pre-Contractual Obligations Legal
Review English, EU and US Law,” European Scientific Journal 13 (February 2017), p.65
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2z Comparative Contract Law England, France, Germany(England:Gower, 1994)p.323; %@1 WATYIUAST,
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203I\/\a><ime, Contractual freedom Article 1102 of the Civil Code [Online] Accessed 22 June 2019.
Available from: https://fiches-droit.com/liberte-contractuelle
Uszsnanguanouniaddaaadsnsfeildgnuivdgudlaluiui 10 nuatus @.a.2016 Feuvadu
mmé’ﬂﬂqﬁiﬂa John Cartwright, Bénédicte Fauvarque-Cosson ez Simon Whittaker, “The new provisions of
the French Code civil created by Ordonnance n° 2016-131 of 10 February 2016”[online], Accessed 22
June 2019. Available from: https://www.trans-lex.org/601101/ /french-civil-code-2016/
0 Article 1102 (French Civil Code) Everyone is free to contract or not to contract, to choose his co-

contractor and to determine the content and form of the contract within the limits set by law.

206I\/\a><ime, “Contractual freedom Article 1102 of the Civil Code” [Online] Accessed 22 June
2019. Available from: https://fiches-droit.com/liberte-contractuelle

" Ibid.

 Article 1105 (French Civil Code) Whether or not they have their own denomination, contracts are
subject to general rules, which are the subject of this sub-title.

Rules particular to certain contracts are laid down in the provisions special to each of these

contracts.
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" Article 1162 (French Civil Code) A contract cannot derogate from public policy either by its
stipulations or by its purpose, whether or not this was known by all the parties.

2 Article 1172 (French Civil Code) On principle contracts require only the consent of the parties.

By way of exception, the validity of a solemn contract is subject to the fulfilment of formalities set
by legislation, and their absence renders the contract a nullity except where it may be regularized.

Otherwise, legislation subjects the formation of certain contracts to the delivery of a thing.

a Maxime, “Contractual freedom Article 1102 of the Civil Code” [Online] Accessed 22 June

2019. Available from: https://fiches-droit.com/liberte-contractuelle
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4.1.2 NV

Wesndangulieenainaniuselsu(the European Union)@silviinanulisdiuag
Tunanggau dewabminnisildsundasisesornsuanudussnfiu(Stamp Duty Land Tax)lu
UsemAdingy  118n19vgInssumasesnifukardslgnainalland  and  Building
Transaction Tax) luafiemuaud(Scotland)  Wag A18AI5INgINTIUTRMAY  Land
Transaction Tax  luaad(Wales) egelsimunguunadinguiudunguuigluszuy
Common law HuniNgANUIINUNIeAiuIzgniunfoulaguAANINYIVeIAa Lag
Bendunwdingwin Case Law

dmSunguanedangutu ngvaneneaine gnaseluain druddy 6 Usenisues
noMue Ao

o 230
1. nuugegey1 (Contract Law)
Iy ngvinedzegiilotadnisenineedaan
a 231
2. nuungaziilna (Law of Tort)
Junguuneinesdestiuandenis, anuianiaunsdlildinatuainannuiuianiy
{7yeyn (Contractual Obligation)
@ . . 232
3. aunng iy (Legislation)
fdunngvanguarnguineasusesne(nguaneseileu,  Ad)  egnile
AudFIesnsUfURIUNeas s (construction operations)

o a Y o 233
4.n13INTENNANUINAUNH MUY ( Breach of Statutory duty)

2 Contract law - the law that governs agreements and arrangements between parties

21 Law of tort - the law that addresses, and provides remedies for, civil wrongs not arising out of
contractual obligations

2 Legislation — various statutes and subordinate legislation (regulations, orders etc) govern the

carrying out of construction operations
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5. NUNIBIINILITDINITNEUALEFIULAN (Law of restitution)
Xy A 9] ) a a . =& Iz =~ A
ﬂgmwmqmu HuAe1T0InUNIsB81AULEEN8(Remedies) Bt Agunila

Yo va a

a a o Yo Yy A Y i a Y av vou
GHI3 LWﬂﬂ@uaﬂVl‘U']LaEJl@i‘Ul'ﬂLW@GUW&LGUWW?{U‘lViNVl@LLV]u&LWﬂUHVlLﬁEJﬂi@QVlI@TUﬂ'J']N

.. 235
6. nuu1ea1gY1 (Criminal Law)
dmiunguunvegiu agilifgrivunadneiignimualinunguunedmiunis

n3ein war Nasiun1InTeii duilfnaiusuiinniunguaneeiginielangvuie

9 236
29NgY

(% '
Y Y

vl 9niilaesuneluuadluund 3 nanenguunevesnsidndyayvialy 91 nguane
doy W%@Q@Qﬂﬁ]‘lﬁuulmuﬂ’liLLUQLLEJﬂﬂ’J'mLLGmG]’Ni %319 dygyndinasneniliddyan
ﬁﬁf@mﬁwawﬁuwm%’wﬁqmnLﬁm U daiinnsnoniils ey vivaadeUuRng
o ayf Id 1 [y P
Prsyuililugaggiulinaenszezinaimile

wennlusiAunguunedingwily navesn1sdndygrvzdunsvianedyy laefia
14F191 “Rescind”, “Recission” @navainsiandayayiduil Ao n1snaduAuggiusiiy oxlsy

Iasumily AdeeAutusiedy wilounilsin ldnedd yeuAnaulay uenaniddelilnanslunis

Sanandemeie wieg1alsini lutegiull lilwuamfinnelvlusuimiases naves

 Breach of statutory duty — this is a failure to carry out duties or to fulfil obligations imposed by
legislation. An injured person may make a civil claim if it has suffered injury as a result of the breach (unless
specifically excluded in the statute itself)

¥ LLaw of restitution - this area of law is concerned with the award of remedies which have one
common function - to deprive the defendant of a gain, rather than to compensate the claimant for loss
suffered

*Criminal law - sanctions are imposed for acts and omissions which constitute criminal activity
under English law

236

General construction law [Online], Accessed 20 June 2019. Available from:

https://www.dlapiperrealworld.com/law/index.html?c=GB-ENG-WLS&t=construction&s=8&g=


https://www.dlapiperrealworld.com/law/index.html?c=GB-ENG-WLS&t=construction&s=&q=
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1. mﬂ‘vm’e)EJmN@mﬁmiﬂ(f\/hsrepresentahon) ,

2. M39U7Y(Duress) wag

3. Mstinausylevunugau(Conflict of Interest)
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1. 91UNAATOUILUUAATINUBIAADI5ITU(Undue Influence)
2. anuunwsostunuausaimpaired Capacity)

3. misesasegliaumnauna(Unconscionable Bargains)
4. msﬂﬁw‘hﬁmamﬂﬂaﬁamﬁhird—Party Wrongdoing)
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v a 0 A 1

Fyaiu T Nellmadangulasiidnduluaaviislagligdygdudndyailaendufiuggiue

.y party induced to enter into a contract by misrepresentation by the other party in in principle
entitled to elect to avoid that contract.

%5 Roger ter HAAR QC, Remedies in Construction Law( 2™ Edition), 2017, p.19.

*” The Directors of the Reese River Silver Mining Company Ltd. v Smith(1869) LR 4 HL 64 at 73 ,
Roger ter HAAR QC, Remedies in Construction Law, p.26.

20 Roger ter HAAR QC, Remedies in Construction Law, 2nd Edition, 2017. p.19.
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> Roger ter HAAR QC, Remedies in Construction Law, p.61-62

258
Commercial liability is a type of insurance policy that provides coverage to a business for bodily

injury, personal injury and property damage caused by the business' operations, products, or injury that

occurs on the business' premises.
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2 Roger ter HAAR QC, Remedies in Construction Law, p.61-62

260§ 631 German Civil Code (BGB) Contractually typical obligations in the work contract

(1) The contract of employment obliges the entrepreneur to produce the promised work and the
orderer to pay the agreed remuneration.

(2) The object of the work contract may be the production or alteration of a thing as well as

another result of work or service.
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“ § 648 Kundigungsrecht des Bestellers

Der Besteller kann bis zur Vollendung des Werkes jederzeit den Vertrag kundigen. Kundigt der
Besteller, so ist der Unternehmer berechtigt, die vereinbarte Vergltung zu verlangen; er muss sich jedoch
dasjenige anrechnen lassen, was er infolge der Aufhebung des Vertrags an Aufwendungen erspart oder durch
anderweitige Verwendung seiner Arbeitskraft erwirbt oder zu erwerben bdswillig unterldsst. Es wird vermutet,
dass danach dem Unternehmer 5 vom Hundert der auf den noch nicht erbrachten Teil der Werkleistung
entfallenden vereinbarten Verglitung zustehen.

2 § 648a Kindigung aus wichtigem Grund

(1) Beide Vertragsparteien koénnen den Vertrag aus wichtigem Grund ohne Einhaltung einer
Kundigunesfrist kiindigen. Ein wichtiger Grund liegt vor, wenn dem kiindigenden Teil unter Berlcksichtigung
aller Umsténde des Einzelfalls und unter Abwégung der beiderseitigen Interessen die Fortsetzung des
Vertragsverhaltnisses bis zur Fertigstellung des Werks nicht zugemutet werden kann.

(2) Eine Teilkuindigung ist maglich; sie muss sich auf einen abgrenzbaren Teil des geschuldeten
Werks beziehen.

(3) § 314 Absatz 2 und 3 gilt entsprechend.
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(4) Nach der Kundigung kann jede Vertragspartei von der anderen verlangen, dass sie an einer
gemeinsamen Feststellung des Leistungsstandes mitwirkt. Verweigert eine Vertragspartei die Mitwirkung oder
bleibt sie einem vereinbarten oder einem von der anderen Vertragspartei innerhalb einer angemessenen Frist
bestimmten Termin zur Leistungsstandfeststellung fern, trifft sie die Beweislast fur den Leistungsstand zum
Zeitpunkt der Kundigung. Dies gilt nicht, wenn die Vertragspartei infolge eines Umstands fernbleibt, den sie
nicht zu vertreten hat und den sie der anderen Vertragspartei unverztglich mitgeteilt hat.

(5) Kundigt eine Vertragspartei aus wichtigem Grund, ist der Unternehmer nur berechtigt, die
Vergltung zu verlangen, die auf den bis zur Kiindigung erbrachten Teil des Werks entfallt.

(6) Die Berechtigung, Schadensersatz zu verlangen, wird durch die Kindigung nicht ausgeschlossen.

> Section 314 Termination, for a compelling reason, of contracts for the performance of a
continuing obligation

(1) Each party may terminate a contract for the performance of a continuing obligation for a
compelling reason without a notice period. There is a compelling reason if the terminating party, taking into
account all the circumstances of the specific case and weighing the interests of both parties, cannot
reasonably be expected to continue the contractual relationship until the agreed end or until the expiry of a
notice period.

(2) If the compelling reason consists in the breach of a duty under the contract, the contract may
be terminated only after the expiry without result of a period specified for relief or after a warning notice
without result. Section 323 (2) number 1 und 2 applies, with the necessary modifications, as regards the
dispensability of specifying a period for such relief and as regards the dispensability of a warning notice.
Specifying a period for relief and issuing a warning notice can also be dispensed with if special circumstances
are given which, when the interests of both parties are weighed, justify immediate termination.

(3) The person entitled may give notice only within a reasonable period after obtaining knowledge
of the reason for termination.

(4) The right to demand damages is not excluded by the termination.

264 { o
TUsagunil 3 nguraneleesiu 1ns1 314
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(1) If, in the case of a reciprocal contract, the obligor does not render an act of performance which
is due, or does not render it in conformity with the contract, then the obligee may revoke the contract, if he
has specified, without result, an additional period for performance or cure.

(2) The specification of a period of time can be dispensed with if

1. the obligor seriously and definitively refuses performance,

2. the obligor does not render performance by a date specified in the contract or within a
period specified in the contract, in spite of the fact that, according to a notice given by the obligee
to the obligor prior to conclusion of the contract or based on other circumstances attending at the
time of its conclusion, the performance as per the date specified or within the period specified is of
essential importance to the obligee, or

3. in the case of work not having been carried out in accordance with the contract,
special circumstances exist which, when the interests of both parties are weighed, justify immediate
revocation.

(3) If the nature of the breach of duty is such that setting a period of time is out of the question, a
warning notice is given instead.

(4) The obligee may revoke the contract before performance is due if it is obvious that the
requirements for revocation will be met.

(5) If the obligor has performed in part, the obligee may revoke the whole contract only if he has
no interest in part performance. If the obligor has not performed in conformity with the contract, the obligee
may not revoke the contract if the breach of duty is trivial.

(6) Revocation is excluded if the obligee is solely or very predominantly responsible for the
circumstance that would entitle him to revoke the contract or if the circumstance for which the obligor is
not responsible occurs at a time when the obligee is in default of acceptance.

Section 324 Revocation for breach of a duty under section 241 (2)

If the obligor, in the case of a reciprocal contract, breaches a duty under section 241 (2), the
obligee may revoke the contract if he can no longer reasonably be expected to uphold the contract.

Section 325
Damages and revocation

The right to demand damages in the case of a reciprocal contract is not excluded by revocation.

Section 326

Release from consideration and revocation where the duty of performance is exduded*)

(1) If, under section 275 (1) to (3), the obligor is not obliged to perform, there is no entitlement to
consideration; in the case of part performance, section 441 (3) applies with the necessary modifications.
Sentence 1 does not apply if the obligor, in the case of failure to perform in conformity with the contract,
does not, under section 275 (1) to (3), have to effect cure.

(2) If the obligee is solely or very predominantly responsible for the circumstance due to which the
obligor does not, under section 275 (1) to (3), have to effect cure, or if this circumstance for which the

obligor is not responsible occurs at a time when the obligee is in default of acceptance, the obligor retains
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the entitlement to consideration. However, he must allow to be credited against him what he saves due to
release from performance or acquires or wilfully fails to acquire from other use of his labour.

(3) If the obligee demands, under section 285, return of reimbursement obtained for the object
owed or assignment of the claim to reimbursement, he remains obliged to render consideration. However,
the latter is reduced under section 441 (3) to the extent that the value of the reimbursement or of the claim
to reimbursement falls short of the value of the performance owed.

(4) To the extent that the consideration that is not owed under this provision is effected, what is
performed may be claimed back under sections 346 to 348.

(5) If, under section 275 (1) to (3), the obligor does not have to perform, the obligee may revoke;
section 323 applies with the necessary modifications to the revocation, subject to the proviso that it is not
necessary to specify a period of time.
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269General construction law[Online], Accessed 1  May 2019. Available  from:
https://www.dlapiperrealworld.com/law/index.html?c=FR&t=construction

2o Article 1709 of French Civil Code

The hiring of things is a contract by which one of the parties binds himself to have the other enjoy
a thing during a certain time, and at a charge of a certain price which the latter binds himself to pay him.

Article 1710 of French Civil Code

The hiring of work is a contract by which one of the parties binds himself to do something for the
other, at a charge of a price agreed between them.

“™ Article 1794 of French Civil Code

A master may, by his wish alone, terminate a contract at a fixed price, although the work has
already begun, by compensating the contractor for all his expenses, for all his works, and for all that he
could have earned in that undertaking.

*™ Article 1795 of French Civil Code

A contract of hiring of work is dissolved by the death of the worker, of the architect or of the

contractor.

Article 1796 of French Civil Code
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But the owner is bound to pay to their succession, in proportion to the price given in the
agreement, the value of the
works done and that of the materials prepared, only where those works or materials can be useful to him.
#" Title IIl: Of contracts and Conventional Obligations in General of French Civil Code
*™ Article 1146 of French Civil Code
Damages are due only where a debtor is given notice to fulfil his obligation, except
nevertheless where the thing which the debtor has bound himself to transfer or to do could be transferred
or done only within a certain time which he has allowed to elapse."Notice of default may follow from a
letter missive where a sufficient requisition results from it" (Act no 91-650 of 9 July 1991).
“™ Article 1147 of French Civil Code
A debtor shall be ordered to pay damages, if there is occasion, either by reason of the non-
performance of the obligation, or by reason of delay in performing, whenever he does not prove that the
non-performance comes from an external cause which may not be ascribed to him, although there is no bad
faith on his part.
#® Article 1149 of French Civil Code
Damages due to a creditor are, as a rule, for the loss which he has suffered and the profit which he has been

deprived of, subject to the exceptions and modifications below.
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" Article 1150 of French Civil Code
A debtor is liable only for damages which were foreseen or which could have been foreseen at the time of

the contract, where it is not through his own intentional breach that the obligation is not fulfilled.
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Wim Sindall plc v Cambrideshire Country Council, (Refer to Roger ter HAAR QC, Remedies in

Construction Law( 2nd Edition), 2017, p.35
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282
Section 134 Statutory prohibition (German Civil Code)

A legal transaction that violates a statutory prohibition is void, unless the statute leads to a

different conclusion.

283
Section 138 Legal transaction contrary to public policy; usury

(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament,
inexperience, lack of sound judgement or considerable weakness of will of another, causes himself or a third
party, in exchange for an act of performance, to be promised or granted pecuniary advantages which are
clearly disproportionate to the performance.

# Section 340 German Civil Code Promise to pay a penalty for nonperformance

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation, the
obligee may demand the penalty that is payable in lieu of fulfilment. If the obligee declares to the obligor
that he is demanding the penalty, the claim to performance is excluded.

(2) If the obligee is entitled to a claim to damages for nonperformance, he may demand the

penalty payable as the minimum amount of the damage. Assertion of additional damage is not excluded.
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*° The Directors of the Reese River Silver Mining Company Ltd. v Smith(1869) LR 4 HL 64 at 73,
Roger ter HAAR QC, Remedies in Construction Law, p.26.

- Compagnie francaise des chemin de fer paris orléans v Leeston Shipping Company Ltd.,1919
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Article 1150 of French Civil Code
A debtor is liable only for damages which were foreseen or which could have been foreseen at the
time of the contract, where it is not through his own intentional breach that the obligation is not fulfilled
329

§ 648a Kundigung aus wichtigem Grund
(6) Die Berechtigung, Schadensersatz zu verlangen, wird durch die Kindigung nicht ausgeschlossen.
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** FIDIC EPC Contract Silver Book, Edition 2017
Clause 16.4 Payment on termination : After a notice of termination under Sub-Clause 16.2
[Termination by Contractor] has taken effect, the Employer shall promptly:
(@) return the Performance Security to the Contractor,
(b) pay the Contractor in accordance with Sub-Clause 19.6 [Optional Termination,
Payment and Release], and
(c) pay to the Contractor the amount of any loss of profit or other loss or damage

sustained by the Contractor as a result of this termination.
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