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# # 6280097934 : MAJOR LAWS

KEYWORD: market definition, e-commerce business, digital platform
Korawin Kanjanapiboon : MARKET DEFINITION FOR E-COMMERCE BUSINESS. Advisor: Dr. PITI
ELAMCHAMROONLARP

An electronic commerce business or e-commerce business is a business related to the sale and
purchase goods or services on the internet system through the intermediate especially, digital
platforms. Unique characteristics of e-commerce business, which are different from general businesses, have
caused challenges to market definition for e-commerce business under the competition law. Therefore, there
is the necessity to have the additional considerations regarding the specific characteristics of the business apart
from existing criteria in the Announcements of Trade Competition Commission re: Guidelines for considering
the market definition and market share B.E. 2561 which currently enforced as the guidelines for considering the

market definition of general businesses.

In this thesis, the author conducted a study on the characteristics of e-commerce business which
are affected to relevant market definition under the competition law as well as laws, concepts, guidelines and
various considerations related to the market definition for general businesses and digital-related businesses of
overseas i.e., European Union, United States of America and Japan. This thesis proposes that the characteristics
of e-commerce business, i.e., the multi-sided market business, data-driven business, free services offering
business and digital services business, should be applied for considerations of market definition coupled with
the guidelines for considering the market definition under to the current competition law. At the results, the
recommendations on the market definition considerations for e-commerce business are divided into two
approaches. The first approach proposes a new announcement on market definition explicitly recognizing
unique characteristics of e-commerce business. The second approach is recommended that the trade
competition commission or the authorized/related authorities of the market definition processes should apply
the specific characteristics of e-commerce business as of the considerations for processing of market definition
consideration or analyzation coupled with the enforcement of the Announcements of Trade Competition
Commission re: Guidelines for considering the market definition and market share B.E. 2561. Taking the two
proposed approaches into account, the author agrees with the first approach, since having clear criteria can
help ensuring clarity as well as consistency of while applying the criteria.

Field of Study: Laws Student's Signature ......ccccoeceervereeeene

Academic Year: 2021 Advisor's Signature .........cccevencn.
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dhnuimungsnssumnadidnnselind (esdnmsumw) nsznsnadvaiiewrsvgiuazday, dwiiniug mnanydnuys
E' [oeulatl]. undsiisn: https//www.etda.or.th/th/Useful-
Resource/terminology/%E0%B8%AB%E0%B8%A1%E0%B8%AT%E0%B8%94%E0%B8%AB%E0%B8%A1-E/252.aspx
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o

auction) lunsainineual¥dneAeutnas Auilrgsiauseaniiyadigs lnglulsemand

Y Y
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PR & a ¢ = g = a_aa ..
aana1 WuuInseeuladsuuuunil Fuludiunilaveursyganivia® (digital economy)

a [ [y

= = v & a < 7 v o sa
wisosenlaInduasugiaunanvesu’ (Platform economy) (AudNiusTABITiy

WAISEFAINAANDSURARIAININATUE1E)

5 g LanAsEqa, "“nsvigshagaunasasl (Rouii),” FeuSeulUszneunts aaavdnmIngusisUsemelng’
[oaulawl]. unasdisn: https:/www.set.or.th/dat/vdoArticle/attachFile/AttachFile_1610012632966.pdf [uduiile 20
UNFIAY 2564] i 1-3,

" Wikipedia the free encyclopedia, "Platform Economy," [Online]. Available from:
https://en.wikipedia.org/wiki/Platform_economy [Cited on 8 September 2021]

8 syuufllnAnegna (Ecosystems) fie syuunsgsnafiandenleeiu Inserdeusslevidaituuasiu Sududunisves
szuviinanaasughe Seszuuinaasugioasusznouludie szuuiinagsie stuuinadmginssuvesuilan was
stuviinavemhsnuigiinessnsanuaaniiussuuinavesssiress i dunslulédhed uan nyavmgsia
laey 5910 a3ASIYA, "seuudinAniagsna (Ecosystems)' [paulal] Wadaile 8 dimnay 2564, undaitun:

https://www.bangkokbiznews.com/business/952903 [duduile 10 AN 2564]
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wiswghaunanviadu (Platform Economy)

Supplier/Producers
Customers/Users

gliuina/dudn

anA/glden

*

Digital Platform
unanWasuAIa

1A3010 1A30TUY

o ¥ o

Ecosystems / s:wﬁmmaqsﬁa)

MuuANIENYEANATUNUSYRIATYgNauNanWasu (Platform economy)

1%
v

N

[ a 6 A a a

A a ca s o I3 s ¢
ATINNIUBYDLANNIBUNT NIDDADULNIY NE‘ULL‘U‘ULﬂULLwamwaiﬂJ@@ulau

e

(online platform) FsazAvsadumaluladfdvia (digital technology) Tuniswaun lag

'
=4

anvagaATYIRRdU I diaNuLANA19INgULUUNNEIATilegRY B4 Ferrell Uag Greig

[

(2016) #aguanuumnsnly feil

- ninuvesgIiakargnAtfetaInsafndeiudIuNIEIY wnannasuoaulall
(platform online) 161

- n3viauvedgInaliivedninsiuiad (Flexible working hours)

- N33 RuasnInAnsIAnenilglavanalsdnwue

- wannesuenrhmihduiinansiesinsanuazminlunistsesanld

Y] o

AEENBULYBLATYINRITE vilAAAnsRRuInaIalwlg Fanansznusodin

<9

[
(% (% (3

e’ Ingn1siauimaniu lanelviAnuselevdunguilan Tugduuuvesufdunusnig
daps waznsiiiugsisluguuuulnl ildAsnsiiauinisvesmanneendlivgais uazly
vy msldnssuiunsidva shlisznounislunain aunsafiunanaalduniy
wazdwmalimegnas vlinsussiumamadnssrinatuty fanuguusanndsduluas

AMAd fty eandivaieIiunginssuvesuseneunisiunain vinlinnsdeduly

o Inge Graef, Eu Competition Law, Data Protection and Online Platforms Data as Essential Facility, Summary of Phd

Thesis (Alphen aan den Rijn, The Netherlands: Kluwer Law International in its International Competition Law

Series, Kluwer Law International B.V., October 2016), pp. 1-4.
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22 wnAsuasvgefiiiieatasiugsianndivddidnnsedndvsedaraudse

2.2.1 HWansENuUINA3Y1Y (network effects)

'
=y 2

HANTENUIINIATOUE (network effects) Fio AMANYMEIAMAMANVRIEUAT %138

q

2 Gl

U3n1snilae lalleginmandfvesdudl viausnistug uwiegiinuiudldnuresdunvse

£% (%
= Y a

v3ms IneBadflfnudunuinn auimesduiviouinsiufisBuiiugatu vl e
YDMANIENUTINAToUY (network effects) Hu Svannrasguuuy Ssdrunilefitiniglii
fgnuvemansenuaniaIede (network effects) laun

Farrel and Klemperer (2007) lal#af81ua9I8ansenuaInA3e918 (network

[ 1

effects) 1411 anunsnifiessnusslemivosdudrdeguilnaauniainiy iesuiuves
fuslaaiiduldfudingu Usslomivesdudfifiadu aunsaiatuldtugliduieguds
waziiswnlthmesiduliidanldaudse nansenuaneietelatinsfnuidaszindly
VAINVAEEAAIMNTIN 081y Insauwia Inguaginsvied ganduisuazasawisves
AoNmes udu

NANTENUAINIATOTE (network effects) TuunsafagniFenitnansznunisuen
LAS8918 (network externality) 1ae David and Kleinberg (2010) n@1231WaNTENU
AeuBNATeTE (network externality) fAnaTuiNNaMRidUszlomiveundotned
dintudu fuilnalifesnededadela luvneil Farel and Klemperer (2007) nd171

wiszsaldlasiudseleviveanienieniuduld Weduiuguslaaiiuauniy nanseny

A1NLATUY N NwULIDUNANTENUAEUBNLATIVI8TINa LMARANUALLAIYDINaALA
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1ne21nN15AN®IT04 Farrel and Klemperer (2007) WU L8991ARANTENUDIN

U % 1 b4

30918 VRN EAlunaIn Tn15udsduiuog1aTuLTIIENagNEH1e AI98109Y N3

atuayusan (Sponsorship Pricing) kA9l ddUAMT viSoudnsenanisliRuneli

TdauA msatuayusianll fudaihatldielifinsetieduilaafidvunnlvg Jeazdunun
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Aa9g109U Yoynliawazn1svindeduyyIgniii (commitment and contingent contracts)

Y

nsneneusnuduadiulald (incompatibility) Inenisiintuvasnagnsmaiil iienis
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 Inge Graef, Eu Competition Law, Data Protection and Online Platforms, Data as Essential Facility, pp. 33-34.

2% Francesco Ducci, Natural Monopolies in Digital Platform Markets, 1 ed. (Cambridge, United Kingdom: Cambridge

University Press, 2020), pp. 4-5.
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1 Sebastian Wismer & Arno Rasek, Market Definition in Multi-Sided Markets (Organisation for Economic Co-

operation and Development, Directorate For Financial And Enterprise Affairs Competition Committee, Cancels &

replaces the same document of 14 November 2017 (21-23 June 2017), 2017), p. 2.



29

'
1 a A a a v

TurzRediu Neuin1sAsImauAIvemiiegInankandusraiuagn (multiple-

9

I 0O = = a

product pricing) laesuleiisnisdndulasusianinisailstesiauesduamiousnig 7l

ANUFLRUSAUNIAIUAIUADINTT WU WWuAUAALYITURU > vSarTuauanldsuiuls >

' '
Y v w6 Y A a

3o duAuANTANUFURUSAUNITHES Wi LHuFuAINgnNARRNUINSaUAY NI alY

Y

v o=

Jadenisudnsrudu 1udu feludruvesnisdnaulaseswsssiaining lulainisuien

v

NANSENUNNYUDNVDIAUAINILANULANAIAUDYINEULTINITIULNDNINTUIAIY ADE19YU

Y

& o o = = = Ql' a 4 = o e = 1 1 &
"U@llﬂiﬂu mﬂﬁlzmmmi’m’maﬂuwﬂiﬂu Iu@@uwmmﬁiﬂ:‘r\]%@ﬂiﬂiﬂu FINTIATUIOILBUITU

ey

Al ) &

1 | & ¥ a v Y a 1% [y = &
"\]SENN’ﬁﬂing‘UG]EJﬂ’ﬁ%@%@ﬂl}ﬁ%ﬁ’]ﬂﬁﬂﬂ’]ﬂi%iiuﬂu NIBUAIULNYIVBINU QNL‘UUIUGI’]@JWJ’]M

'
[ 6

1% | a a 44 | < =~ Y o
A89N15 wazdiuvewandneduq agrelsiniy Tunsalvedlduatgnidlunainnd
ANNAEEU (multi-sided market) W gldnenas aglilafiansaniwansenu MAndu
& a v =t 34
91NN1sTeveImLes TuBnaunilivenain
VguivesrnunaINaIeiny (theory of multi-sidedness) wiosouniinisimuniy
WUIANAATIAEITUABIALUUNAIEAIULY F95908IAUTE NBUIINTIN B LTBINANTENY

A18UBNLATBUNY (theory of network externalities) kasNgBYN1IAITIANFUAIVDINUIEY

3 y vy . = dv oo T P o va o duy X
nsldnaunuiuld (substitute) nanedis nisfiguilaaaunsauilanduivianiunuduidnslianiald sy
mnAvesduiildnawnuiulaiiugy uazguasdvesdudviinnieszanas mnsa1vesdumnlinaunuiulianas lng
a 4 a Y _a =t a vy oy vy [ a a Y . . v
MguasdvesduAilianils uarsinrvedudilivaunuiuls danuduiusluluianiudediu (same direction) 879370

wa 150, wisegemanigania @Uuinasg1w) i 54-55.

v

asnaunuiulalunise@n (substitute in production) ¥a9duAT Munefsnsniduadnefianilsdausondaunuiuls
Femaldsuwlasesnaduifildnaunuiulalun1suda (a change in the price of a substitute in production) Aan1sf
unuvesdumIlianisazanas esAvesduAviaduilivawnuiulalun1suEaiuy uaggUnmuasiiudy Wesian
vosduAlindulinaunuiuldlunisudnanas daluaudmiusseniniguniuesdudvianiuarsavesduddnyia
Adnaunuiulalunswan asudsunlaslufianimssiudu (opposite direction) 819970 (Soudg i, v 61-62.
33 v o = S e v a4 oo va oo 44 4
nsldusznauiu (complement) wuneds nsuilaaduaadaniesmiududdnedanils Fan1sUdvunlanessinn
Fudildusenauiiu (a change in the price of complement) AensfiguasAvesduAYlaEaziuTY Wes1ANYRIEUAT
= a = e v o ) 3 a ¥ oa =t a v dow v A o o a
SnuilandanldUszneviuanas Inefauasvesduisianis uarsavesduiilduszneuiu Sanuduiusivlufianig
n3917udu (opposite direction) 819970 1589dgIA., N1 54-55

a

msusznaufiulunisuda (complement in production) winedsdusnaiianilefianansandnlandousiu fuduisnvin
s Fansideuulasmessiadudifliuseneusiulunisudn (a change in the price of a complement production) fie
nsfigunmuvesdudvianiafisiu mnsaauddnelailivsenouiulunismdniuiy werguniuvesaudviands
anas mnmAauddnedailivsznauiulumsndnanas fidunnuduiusseniigunuresdudeianiuassnaves
Fuddnyiaildussnaumulunswan avasunlasluimmnafientu (same direction) 819910 (3padEas., i 61-62.

** Inge Graef, Eu Competition Law, Data Protection and Online Platforms, Data as Essential Facility, pp. 28-30..
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«

..two groups of agents who interact via “platforms,” where one group’s benefit from joining a platform
depends on the size of the other group that joins the platform...” quote from ibid.
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3 ANWULAUSITUVIAVRINANA (the dimensional nature of markets)
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AAAAUASOUSNS (product market) Wudnwarvesmaiaiinnsimuniulnens
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L%'llﬁﬂ?iﬂﬁ’]’)ﬁﬂﬁﬂ{]%ﬂ’]ﬂﬁﬂﬁ?ﬂﬁﬂﬁﬁ/\l’m‘t}’maﬂﬂﬁa 19gA1TAANUNUEAINEINTANS

WAILLTDEU TINLUWIAATUFIY AaINFUAMIBUINNT (product market) WupD

% |bid.
% |bid.
2 1bid., p. 180.
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%8« _the market for the product or service in question comprises all the products or services which in view of
their characteristics are particularly suited to satisfy constant needs and are only to a limited extent
interchangeable with other products or services...” quoted from ibid., p. 252.
# bid.
0 aouBangulvd (cross elasticity) wiaiundnegnanilein mnudanguvesguasdsesaduiuiindu (cross elasticity of
dernand) mneds fesavnsiUdsundastesUiinunrudesnisteauduiinlavinnils o vailavani sedesarnis
Wasuwawesaduidnaianisiieades lnedmunlitadedugasi ndnfe anudangule’ Wuiiesvitlimsui
mnmeaudianddinsudouadludesay 1 avdwasrouTinannudeinistedudsnelanilnudsuuladudesas
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AAudanguld (Eq) = ZaparnisiasunlaesUsinansteaudln A / fevasnsiasuulasiaaudin B
TnmnenanuBaneguiiidomuneuin wwnanyindudaesiadududildnauuiuly (substitution goods) wimn
mmmﬁwijuﬁméawmaau szuanahauiaeiiaduausiideddusznouiu (complementary goods)

819910 UNNG YA, nqufiasugmanianie, v 76 - 77.4ar inivendesvdgasugiond, "anudavguvesgy

asduazgUn’ [ooulatl]. undsdian:
https://hiperc.sru.ac.th/pluginfile.php/78822/mod_folder/content/0/micro 3 _1.pdf?forcedownload=1 %t 17
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31« _the concept of the relevant market in fact implies that there can be effective competition between the

products which form part of it and this presupposes that there is a sufficient degree of interchangeability between
all the products forming part of the same market in so far as a specific use of such products is concerned.”
quoted from Miguel Sousa Ferro, Market Definition in Eu Competition Law, p. 252.

% |bid., p. 253.

* bid.

* bid.

*ibid., p. 255.
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% « _a product market is the narrowest ensemble of products/services which exert sufficient immediate

competitive pressure on the focal product under analysis, as a result of demand- and/or supply-side
interchangeability, so as to make it non-profitable to carry out a small non-transitory increase in prices of the
focal product, in the 10 per cent range, starting from competitive pricing levels...” quoted from ibid.

3T avie AuUseE, ngunenuYaiun1Inisi : wwAeiugiu weusuel uaslywn : atusaunaaiy, wi 59.

%8 453 Andled (WAlviudiulaeg nuaissas 393REY), nannsuarngnaIlANgzsUYgRn1suadunanisi we. 2542

91 34.

* avie AuUseE, ngvanemMIuadun1anism : wwiAeiug1u lwausuel ezl : atusiuunaaiy, i 60.
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“ avie AuUseE, ngreMIuadun1INIm : wwiAeiug1u lausuel ezl : atusiuunaaiy, vt 58.
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 g53e AuU5eE, nreMIuTIiun1aNIgim « wwiAeiug1w lausuel waslym : atusaunany, v 53.

¥ Miguel Sousa Ferro, Market Definition in Fu Competition Law, p. 326.

50« _the relevant geographic market is the territory in which all traders operate under the same conditions of

competition in so far as concerns specifically the relevant products or services. From that point of view, it is not
necessary for the objective conditions of competition between traders to be perfectly homogeneous. It is
sufficient if they are similar or sufficiently homogeneous...” quoted from ibid.

*1 |bid.
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67 Miguel Sousa Ferro, Market Definition in Fu Competition Law, p. 379.

8 |bid.

69 «

...the relevant temporal market is the narrowest ensemble of time periods which exert sufficient immediate
competitive pressure on the focal time period under analysis, as a result of demand and/or supply-side
interchangeability, so as to make it non-profitable to carry out a small non-transitory increase in prices of the

focal product, in the 10 per cent range, starting from competitive pricing levels...” quoted from ibid., p. 380.
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> Miguel Sousa Ferro, Market Definition in Fu Competition Law.

% United States v. Continental Can Co. (1964)
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2d 953 *** | 1964 U.S. LEXIS 2224 **** | 1964 Trade Cas. (CCH) P71,146(Supreme Court of the United States,
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75 «

...Interchangeability of use and cross-elasticity of demand are not to be used to obscure competition but to

recognize competition where, in fact, competition exists...” quote from ibid.

76 «__products should be included within the same market if they satisfy ‘an inelastic [or constant] need and are

»

only to a limited extent interchangeable with other products...” quoted from Miguel Sousa Ferro, Market

Definition in Eu Competition Law, p. 183.

" United Brands Company v Commission of the European Communities (1976)
78 «_.a product may only be placed in an autonomous market from other products if it is ‘only to a limited
extent interchangeable with them and is only exposed to their competition in a way that is hardly perceptible...”
quoted from Miguel Sousa Ferro, Market Definition in Eu Competition Law, p. 182.

™ Ibid.
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" Ibid.

8 «_For the appraisal of the company’s dominant position and the consequences of the disputed merger, the
definition of the relevant market is of essential significance, for the possibilities of competition can only be judged
in relation to those characteristics of the products in question by virtue of which those products are particularly
apt to satisfy an inelastic need and are only to a limited extent interchangeable with other products...” quoted
from ibid.

? Ibid., p. 44-53.

10 United Brands Company v Commission of the European Communities (1976)

1« In order to determine whether UBC has a dominant position on the banana market it is necessary to define
this market both from the standpoint of the product and from the geographic point of view.” quoted from
"United Brands Company and United Brands Continentaal Bv V Commission of the European Communities. -

Chiquita Bananas. - Case 27/76." 14 European Court reports (European Court 1978). [Online]. Available from:

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61976CJ00278&from=EN
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2 fnan sliena uarAn1a1se, nguaneudsdumsmsitulssmagiy anainglsy aniusassuspessuil inuald uas

dsalis : AnzilBaudisungnadiiusasesuszinelve, i 164-165.
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% gouuleunedinuuaziasugna, lasin1sAnviuSsuiieungmunen1suteduninsfueansgansng a151sus§nva

QUu annmelsy uazlng : MsEnwidinuasugenans, v 3-12 - 13-14.
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7 finan sliena uarAn1anse, nguaneudsdumsmsitulssmagiy anainglsy aniusassuspeesuil inmald uas

Asalus : InssiifSeuidiaungunedidusesesussmnelng, i 166.

% Furopean Union’s Commission Notice on the definition of the relevant market for the purposes of the
Competition law.

“The relevant geographic market comprises the area in which the undertakings concermned are involved in the
supply and demand of products and services, in which the conditions of competition are sufficiently

homogeneous and which can be distinguished from neighboring areas because the conditions of competition are

appreciably different in those areas” lJUsagseazideaiiandulan asia AuUssy, nguunen1suUstunenisdl : uwiAn

Wugu ansual wagtlym : adusauunedy, v 54-55.

% Robert O' Donoghue QC and Jorge Padilla, The Law and Economics of Article 102 Tfeu, 3 ed. (Oxford, United
Kingdom: HART PUBLISHING, Bloomsbury Publishing Plc., 2020), pp. 163-165.
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%0 76/353/EEC: Commission Decision of 17 December 1975 relating to a procedure under Article 86 of the EEC
Treaty (IV/26699 - Chiquita)

%1 "76/353/Eec: Commission Decision of 17 December 1975 Relating to a Procedure under Article 86 of the Eec
Treaty (v/26699 - Chiquita)," (The Commission of The European Communities, 1975). [Online]. Available from:
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31976D0353&qid=1638546567675&from=EN

*2 Robert O' Donoghue QC and Jorge Padilla, The Law and Economics of Article 102 Tfeu, p. 163.

*% Hilti AG v Commission of the European Communities (1991)

3 "Hilti Ag V Commission of the European Communities,” Tu European Court reports (European Court 1991).

[Online]. Available from: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61989TJ0030&from=EN
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ASLAAS AL UDIALLANFA1IDENTARIUTLNINUTLNAZUITA LI N1ANITIANITVDUEY

rfianuiluainauiniu wideanuunnavedLRunsiiuguaniunallalussiulssna

5 97/624/EC: Commission Decision of 14 May 1997 relating to a proceeding pursuant to Article 86 of the EC
Treaty (IV/34.621, 35.059/F-3 - Irish Sugar plc)

%"97/624/Ec: Commission Decision of 14 May 1997 Relating to a Proceeding Pursuant to Article 86 of the Ec
Treaty (Iv/34.621, 35.059/F-3 - Irish Sugar Plc)," (The Commission of the European Communities, 1997).[Online].
Available from: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31997D0624&from=EN

" COMMISSION DECISION of 20 April 2001 relating to a proceeding pursuant to Article 82 of the EC Treaty (Case
COMP D3/34493 DSD) (notified under document number C (2001) 1106)
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m@UmemaW@WqQQNﬂqamiﬂLﬂ‘EJ'JGUBQ‘l’JLQWngﬁﬂqumuma\‘mu

%8 "Commission Decision of 20 April 2001 Relating to a Proceeding Pursuant to Article 82 of the Ec Treaty (Case
Comp D3/34493 Dsd) (Notified under Document Number C(2001) 1106)," (The Commission of the European
Communities, 2001). [Online]. Available from: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:166:0001:0024:EN:PDF

¥ Sea Containers v. Stena Sealink (1993)

%0 "94/19/Ec: Commission Decision of 21 December 1993 Relating to a Proceeding Pursuant to Article 86 of the Ec
Treaty (Iv/34.689 - Sea Containers V. Stena Sealink - Interim Measures)," (The Commission of the European
Communities, 1993). [Online]. Available from: https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:31994D0019&qid=1638525391507&rom=EN
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* Aéroports de Paris v Commission of the European Communities (2002)

2 Néroports De Paris V Commission of the European Communities,” Tu European Court reports(European Court

2002). [Online]. Available from: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:62001CJ0082&from=EN

5 Robert O' Donoghue QC and Jorge Padilla, The Law and Economics of Article 102 Tfeu, p. 165.
“ Ibid., p. 163.
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GUu avnmglsy uaglng : msfnwdiasugamans, v 3-15.
% «_.a geographic area in which it [the product in question] is marketed and where the conditions of competition
are sufficiently homogeneous for the effect of the economic power of the undertaking concerned to be able to
be evaluated...” quoted from "97/624/Ec: Commission Decision of 14 May 1997 Relating to a Proceeding Pursuant

to Article 86 of the Ec Treaty (Iv/34.621, 35.059/F-3 - Irish Sugar Plc)."
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47« _The relevant geographic market comprises the area in which the undertakings concerned are involved in the
supply of products or services, in which the conditions of competition are sufficiently homogeneous and which
can be distinguished from neighbouring areas because the conditions of competition are appreciably different in
those areas....” quoted from "Commission Decision of 20 April 2001 Relating to a Proceeding Pursuant to Article 82
of the Ec Treaty (Case Comp D3/34493 Dsd) (Notified under Document Number C(2001) 1106)."
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* (Spufenu, i 70-73.
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54 vViktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us., 1 ed. (Oxford, United Kingdom: Oxford University Press, 2019), p. 69.
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55 419951 101 Yo TFEU 255A% fsuain “The following shall be prohibited as incompatible with the internal
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Asalus : InssifSeuidiaungrnadidusesyesussmnelneg, win 144,

57 Viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in
the Eu and the Us., p. 70.

58 31931 101 235A@U V09 TFEU AM%uma1 “The provisions of paragraph 1 may, however, be declared inapplicable
in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,
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which contributes to improving the production or distribution of goods or to promoting technical or economic
progress, while allowing consumers a fair share of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of these
objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the
products in question.”

%9 Viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us., pp. 69-70.
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51 Viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us., pp. 69-70.
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2 bid., p. 264.

6% Street Map. EU Limited v. Google Inc. (2016) :

"Streetmap.Eu Limited V (1) Google Inc. (2) Google Ireland Limited and (3) Google Uk Limited," (the High Court of
England and Wales, 2016). [Online]. Available from:
https://www.bailii.org/ew/cases/EWHC/Ch/2016/253.html#para35
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6% Viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in
the Eu and the Us., pp. 264 - 266.

& Ibid.

6 Microsoft and Yahoo! Search Business, merger business case (2010)

67 "Case No Comp/M.5727 — Microsoft/ Yahoo! Search Business Notification of 15 January 2010 Pursuant to Article
4 of Council Regulation No 139/2004," (the European Commission, 2010). [Online]. Available from:
https://ec.europa.eu/competition/mergers/cases/decisions/M5727_20100218_20310_261202_EN.pdf
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%8 Viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us.

8 "Case No Comp/M.5727 - Microsoft/ Yahoo! Search Business Notification of 15 January 2010 Pursuant to Article
4 of Council Regulation No 139/2004," p. 9-13.

" |bid., p. 14-15.
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1« _.a search engine is a matchmaker connecting advertisers and users. Therefore, a search engine is a two-sided

platform where the demands on the two sides are interdependent. Advertisers aim to reach a large audience and
monetise their investment in advertising. Users value the relevance of the internet search which includes the
organic (or algorithmic) and advertising (or sponsored) results. The Commission therefore will examine the
position of search advertising platforms on their ability to generate search traffic as well as their ability to sell that
search traffic to advertisers....” quoted from ibid., p. 15.

"2 |bid., p. 16.

> “Other publishers offer their content to users for free but sell parts of the space on their web pages to
interested advertisers. Many publishers combine both approaches by, for example, offering some free content,
monetising the attracted users through advertising and offering additional content for a fee.” quoted from ibid., p.

37.
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R AP
L909LAEINY.

8 gonduuleuedsnuuaziasugig, lasinsfnwussudlsungmanen1suiitunnisfuedansyousn a1s1susgnva

G avamglsy uaglng - MsAnwduasygaans, wh 2-1.
8 Miguel Sousa Ferro, Market Definition in Fu Competition Law, pp. 44-53.

8 Justia US Supreme Court, "United States V. Columbia Steel Co., 334 U.S. 495 (1948)," [Online]. Available from:

https://supreme justia.com/cases/federal/us/334/495/
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wrogndlsinng ludnauddaun Pa.a. 1956) ladinsaniuadnieidesiunisssy

nanietos InadunfsznineEnsgelsn wazuiem E. | du Pont de Nemours & Co.*

& Miguel Sousa Ferro, Market Definition in Eu Competition Law, pp. 44-53.

8 lyinsrugfusts, "nszayeld Celler—Kefauver [oaulatl]. wndafisn: https://hmong.in.th/wiki/Celler-Kefauver Act
87 Miguel Sousa Ferro, Market Definition in Fu Competition Law, pp. 44-53.

8 Ibid.

8 "United States V. E. I. Du Pont De Nemours & Co., 351 U.S. 377, 76 S. Ct. 994, 100 L. Ed. 1264, 1956 U.S. Lexis
1628, 1956 Trade Cas. (Cch) P68,369 (U.S. June 11, 1956)," Tu 351 U.S. 377 * | 76 S. Ct. 994 ** | 100 L. Ed. 1264 ***

| 1956 U.S. LEXIS 1628 **** | 1956 Trade Cas. (CCH) P68,369(Supreme Court of the United States, 1956).
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% nszaruigalavlu wsensza1wina (cellophane) L‘?Jui’a@ﬁﬁwmﬂlfuaqiaﬁ (cellulose) Tuldwdefindulodu q Tassadhs
maafiunszany ussuiednuusdadunanain Wutaalusuanmasla anutuiuldunn enmediwlddos an 374
We ansnsanes, "nssanuealaiy’ [eeula]. Wndafian: - https:/th.wikipedia.org/wiki/nszauimalainiy

! United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 (1956) :

Justia US Supreme Court, "United States V. E. I. Du Pont De Nemours & Co., 351 U.S. 377 (1956)," [Online].
Available from: https://supreme.justia.com/cases/federal/us/351/377/

%2 «__Every manufacturer is the sole producer of the particular commodity it makes but its control in the above
sense of the relevant market depends upon the availability of alternative commodities for buyers: i.e., whether
there is a cross-elasticity of demand between cellophane and the other wrappings. This interchangeability is
largely gauged by the purchase of competing products for similar uses considering the price, characteristics and
adaptability of the competing commodities...” quoted from "United States V. E. I. Du Pont De Nemours & Co., 351
U.S. 377, 76 S. Ct. 994, 100 L. Ed. 1264, 1956 U.S. Lexis 1628, 1956 Trade Cas. (Cch) P68,369 (U.S. June 11, 1956)."
%5 “ The record establishes plain cellophane and moisture proof cellophane are each flexible packaging
materials which are functionally interchangeable with other flexible packaging materials and sold at same time to
same customers for same purpose at competitive prices; there is no cellophane market distinct and separate

from the market for flexible packaging materials; the market for flexible packaging materials is the relevant market

for determining nature and extent of duPont's market control; and duPont has at all times competed with other
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cellophane producers and manufacturers of other flexible packaging materials in all aspects of its cellophane
business...” quoted from ibid.
% Justia US Supreme Court, "United States V. E. I. Du Pont De Nemours & Co., 351 U.S. 377 (1956)."

% Miguel Sousa Ferro, Market Definition in Fu Competition Law, pp. 44-53.




147

(economically naive)’® wagsan1seiiusie andiesszwineiu Wumalinguunedniienis

1%
O v <=

wdedunensAiiu InnszuIunsU AT Any

o

n13Uf3UTuA5ed lnendnudndunaunainnisiningiasainieasugaians lag
fsaulundvenasugia Mllanenguune winlumeiganavenisaiiunisminanas
[ 1 [} 1 < 97 | . 1%
Puluguannisniangrangediesins:” laglude.a. 1959 Morris Adelman latauanis

nadaayu SSNIP (Small but Significant and Non-transitory Increase in Price Test) Fadu

(]

nsnadeutiefunsiiusiawuuladdingd isadndesuniivedrAy Tuunld el

NlUN1358 YO UAAATN Laekuanieanandll lasunistainatuaswaiuilaedn

(%
1Y

\ATugAanSTU nasntimAITIYA.A. 1970 aunszian1svaaey SSNIP ligniimnldly
sUnuuiindefuililutiagtu warluigafsmdriuiuamanisamusufanisveanszsngg
yfisssuanss (Do) atulie.a. 1982 mMendsntu Msvnasy SSNIP fpee uninszaely
yilan” Tnefiguuuuuazunumituansisiu susunsnuazdaiign Aoluszideudedsdud
animuntulnedsnunionsdingssia (soft-laws) ToaviIBuUNTLTINTUNI9NTSEN
ogslsfmu wundunsiasuileiuaveunnaia meldngraneindenis

wledun1an1sm vesansgeusni Saasiinisiaunseunisesagnasaiian iivelvidenndes

LY < = a A

UUDLNR9T9 iﬁmﬁﬂé}ﬂﬁmgﬂﬂﬂﬁqiﬁﬂﬁhﬂﬂ AADNAULLUIAATNIAZAAUNUINYDINITATNUA

o aa W

VDULUANATR A %QWWU’]ﬂ’ﬁL%ﬁ’]ﬁU%%LﬁUIﬁQWﬂ ANUARYVBIAND WIORUIBITUNNATUATS

WITUN9AN UURINANUNITITINITA9

4.2.1.2 wannasiwaznguuneniinisidisduuazingadaeiun1suuatuninisAves

GV DRI

o o

nguunefidundndrdglunisldderuluanigewsni igadunisuaadunianismn

o

[

vsenstesiunisynuintiy

[

100 ﬁ Qﬁ

% |bid.
T Ibid.
% lbid.
% Ibid.

10 godunleutednunaziasegie, lasinisAnwiuSsuiisungmuneni st sduniinsa1ve sansgaiusnl a1515usy

v U annnglsy waglve : nMsfnwduAswgmans, Wi 2-4 - 2-5.
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Wszs1vURgiivesuuy (the Sherman Act 1890) Fadunandfgyuesngmunedn

AIENITULITUNIINITAVRIENSFOIITNTABNIRSY 1 9znanndanisanasiuniinaidunis

[

ian1n1sAlaedveu (improperly restrictive agreements) Tuaazinng 2 az1tuLI0y
YDINTATINGIUIYNUIA NTanN15LT81UNaNUINlALdiva U (creation or misuse of

monopoly power through wrongfully exclusionary means) Tneviaans (2) 1Im57 Anandl

[y

ngUsTasAiAaiy fe FeamsdriangAnssuidmaliinnisaruguaann (market control)
Faumsn 2 vemszarsyaRresuu Lildvulaansssenginssunisunaia (monopoly
per se) LLGiﬁ’]:uﬂismumw%amm‘wmSﬂmﬁﬁlzaﬂﬁum (monopolization and attempts to
monopolize) Insfinnsaninisnisynuiaiiu Wumalifanisldsulsslostoglsniol

A5719ANULAY I BADNITHYITUNIB ]

= o

aaaail wizs1wUgyafwosiuy diies 3-4 131 Aszydenisnszinmdunis

9

N38YINANMURALAZATOUARUNIINFLYINBENNINVIN NTHANTUIINITNTELRAZITUNe

o w

ANLARRINGT FeRpefansinulagARinnwesmaud Ay

wizs1vUgaianagny (the Clayton Act 1914) ninmsdsduldluansgaiuinilul

va v ! :{j LY .

A.A. 1914 TasunUgyganinans Wunisdayaataniz 1 (specific provisions) 11978115

o

o Ao 1

N3zyIATARDNYMBIIENITWIITUNINTSAN Tulesissalull

= a wva ¥ . . . . .
- MIaenUuAnNIUIIAN (price discrimination)
- msteulviRasiegsiaaniziunu (tying and exclusive dealing arrangements)
- A13AIVAANIT (Mmergers)

- A1TMBIUNAVIMNTIANTT (interlocking directorates)

[
a

Tnenisnszviunand sxfietndunnuiesewde navesnisnszviidna Wunisan
nsuUsduateenemnn (substantially to lessen competition) wsedluualduinaziunisasng
ﬂ’]i%lﬂ‘U’]ﬂiiﬁzﬁUﬂ’ﬁﬁ’ﬂg{ﬂ’ﬁﬁTﬁﬁd (any line of commerce)

The Federal Trade Commission Act #5a FTC Act laswJuundaad §4

[

AMNUANTLUILITNITANINTUIATUAR FILN15IRRI09ANS A (FTC) Junn'%? Taedionuiaty

101 Spa@gan, Nt 2-3.

102 Spadgani.
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nsedunsiieiuisnisuluiilidusssy Ssdmanensnidedluanigowsniuionis
nszyifldilusssy vionasnarddwmananisnidvdluansgamsni lnesdednnisnseeiy
X g wal Aa 103
wianiunisnseyiniiliang e
nguuIEdu g aendalainiseannguuigeenuidnualealu 1iegnvedineves

& v Y £ d' < 4 1 [y a v 1
NHURNIYYN 3 QUUINHU LLﬁ%L‘W@LIJUUiSIEJGU‘IJLLﬂﬁﬁijaLlliﬂ']WJ‘EJ bYU

- Webb-Pomerene Act of 1918 FeligyafAsniiulsiinissaunguvesssiaiionts
dwenld (export cartel)
- Merchant Marine of 1920 LAgfunsaisefudemansia
- Robison-Patman Act of 1936 1Agunsimunmudaauesnsidentjuasu
3790
- Celler-Kefauver of 1950 iAgafumsssyeazdeaieafiunsnusanfianis
Fodanauseniswis Ao nsvslndRradiudldtydffeafuanusuiiameena
suduwaunanmInseviiduanuRafeafungrangindhenisutiadunianisi Fauaneng
nUNU el lunsz Uy QRtre suau Lﬁ@ﬂﬁ]’]ﬂfgﬁ’lx‘ilﬁud’] nsvsAuldwsgs vl alhaad
fiu darseiiunisiag Federal Trade Commission u1nnd1n1stisdulnensz a1y
918
agalsinnu wiidnguinedidienisutsdunianisivsedesiunisynvinves
ansgolusnt azlinsUgyailunguuisaisdnualdnys asUsingdeduiniy uanisly
ngvungluszuurauteuaaizeansgowsng NMIUAUMIUNY NN F96B9R1ABLLINIUDY
finnnwvesmalunsivuandnnamnedielfiduussiagiu (precedent) dely fydy
mMsRasanInenszvinle ludnvarlaazfodndunsnssviiidasengmneluizesvesnis
wistunienisamisedesiumsunuin nsdeduldnguuneg (enforcement) funsalsingg uaz
founiiu (exemptions) fle19as i muatuntiy asfosdnuainuuamedfininwivesaa

[
[y

luadirneg Tglun1siiansanaf HaveIrinINYIIL VUL IULULDINILATUTAANTUDE

o w

a IJ
N TUEIAEY

103 Section 5 ¥849 FTC Act:
“...unfair methods of competition in or effacing commerce and unfair or deceptive acts or practices in or

effecting commerce are declared unlawful...”



150

4.2.1.3 aAnsuazn1sUeduldnguunedndlenisudedunienisdinsanisdesiunig
HNYIAVBIENTFOLUIN

(1) ssnsiieatasfiunguunedndrenistasiunisynuin'™

()  AMZNIIUIEN19115A" (Federal Trade Commission : FTC) 1uesAns
a5z Tausedelnggu1an1y The Federal Trade Commission Act 3e FTC Act lng
U3gNouAI8n3TBn1g 5 AU udskilaeUsesusul Tnsaufuseurendani (The
Senate) #7158N3AsewIs 7 T Taganiznssunsnsnisin fnthiinuauguaniieiy
gy 2 d11insu Ao (1) Bureau of Competition ta (2) Bureau of Consumer Protection
Tnousiazdnineu asdidmihfiveddutnngunewasinesvgmanssmiilunsivan
dauany (investigation) wagAuluad (prosecution) WenfuAuAnaUnsEs TN Rives
wan wagnszrwlygReaddu lunseduaureinaenssuBnisnsii uansmedingiu
Foutufuunundasiunisynuin wsgiassosdnsiusuivinveulunisdaduliis
nszsvdygAesuuy uasnsznevydfinaddu GuudlunsdiFesvesengyifiavedlu
s1unavesinuniosiunisynia uin1sazfinnsuinisnseyinladudeiidaseng e
violifudulunu FTC Act

()  uwundasiunsunvinniglinsensiegsssy (Antitrust Division of the
Department of Justice) Lunirsaunilinislinsensgisssy viamiiiaiioudy
dinaunguune (as a law firm) suliageulun1sUeduldnsesviydfwosiuu way
wszs1wdgRmadiu selunauriazlumsonan Tngdrulvgjunundasiunisynuianis
AufiuafniserwalioliunuRafisenss (hardcore antitrust offenses) LYUN1SALA
5701 (price fixing) NstiUszyalaeivau (bid rigging) sudunisnszvindawadiadene

9819518159 (anticompetitive effect is excessive) hagiioruraluniseennuigisen

(subpoena power) luafusiswazaroIgyLioliyanauilin1g (oral information) w3eLive

'
a =

Y918Na13 (documentary information) 31ng3AANYNNA1INIMALETLABITO LWUHTA

Y

31118 (supplier) 5573 UYITU (competitors) gnA1 (customers) WAL W NI

(employees)

1% @onduuleuiedenunazasugne, lasinsAnwiuSsuiisungmuneni st sfuniinsa1vesansgaiusni a1515usy

v QU annnglsy waglve : n1s@EnwiduAsugaans, win 2-22.



151

(20 nstsAuldnguunedndlsnisudatunisnisimsenisdesiunisynuia'™

nsdsRuldnguneneatuuleuignisudslunamsamsenguunedesiunisunin
Ye3anigeLusn dluvaneseau (several level) nsUeduldlane1asy (public
enforcement) luseuansy (federal level) azaglugruiavesunundeoiunisynuinag

N335115n15013A1 3eduluseAUsy (state level) dun1335 (state attorney) 98ig1U19

Aaa o

melanszsvdyafwesuuu lunisilesunuguslaaniduegluszau welenAndems

N oA Yy a Yo = = Y a aa a
‘Vﬁ@LW@IWQ‘UiIﬂﬂVL@TUﬂqﬁLEJEJ'JEJ']ﬂ’MlILﬂﬂﬂqﬂiﬂﬂﬁiﬁﬂ I@ﬂﬁﬂUﬁIﬂﬂiug’]ugL@ﬂﬁUU"\]gmﬁWﬁ

v '
= ! IS a ) %

Sunfewunguuieil delegsiavsensudduvesyanamaitulasuaiudeniey ou

9

Wewnanmsnseiidluniesdesinunungriitgdesiunisynvin lnglunisilesseiiy

'
[

lanAarusaisenandemals 3 w1 nisvelralailinddlisnasaniunisegnalnag19mils
A o a oA a X Y o a v o v a | ' v
WBLE881ANULEL M NAATY NFUNULSENIAINAYSURATBU TUAINUNY hazANldae
NOAIT
(M mstsduldnguunedasiunisynvinlaeiensu (Private Enforcement)

Wunsandunisiiedaduldnguune lngnguanslaliansuiensulunisduduadseiles

VAN V!
v a A

IngdnsainanusingaiunsesUnganadsu vl Weiinsnssvinfiazilinsenguuie

106

Josiumsynuin'® 11ns1 4 vemseswdyaiaadau lalnansunenvulunisisenses

AnAsvngle 3 191 1NANULEYNELAATU

()  msdeduldnguunedesiunisynvialaeniasy (Public Enforcement)

[

= I o U 1 d’l
UNUBNUEIAY 2 NUIBIU AU

urunaeiun1syny1n NEUIMITagn Ae §YI888n1989an (Assistant Attormney

N7 FazanaustalaneUsys1unsun wazlasun1ssusadlaeimiant tnukrundaariy

Y 9

General
a o v v ¥ gj 1 1 al o
nsenuadigualunsteduldnguuneidlunauniskaznisegyn Tunmiauns agiignunaly
nsdsivigsAastiunsvseldaniiunislagle saudanisandunislugiuglaniunusy was
Tun1e1gn asdunihenuipiisamilsnuies asrunalunisanduafieynieriv

ngvangdesiunisynng

105 Soadgani, wen 2-23.
106 | Soame I

07 Soadgani, wen 2-26.
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uenndl wwuntestunsynaia SsdisruafetunisisTnenssu Wesanuloune
0155 lunsatfuayuuasgdlalifinisdaweiieafunisnssyianuialiuinty unun
Joadunisynuinliesan Corporate Leniency Policy (10 August 1993) g dsfu diads
Inwnssuliifugsiaiiliideyaviesenuiieasunisnssinnuiianungrun stesfunig
unv1n wazlinmdniielunisaoumuniengy Ingluviieiansonisgaan aziduglve
dnduinazlsl dslnwnssufugshaviold lddasdunislidoyaiilola Tngfiarsanain
néngiunazdoyaniui Office of Operations Iéflauesn

AIENTINIENTIINIA T ey TiudunsenseefsssulunisUeAuly

v va 6 o af! o 4 d‘ % a dy d108 .. .
WILINVUY Y ALARYRAU Faazmuunuanlun1sNaIsuITV19AA (administrative

o

Y
o v

adjudication) wagieUeosduldlimiinnisaavalunasnisaniuanigngounuy sEnI9
ANENITUIBNNITNITALAZNIENTIYATITUIAR s Az Imdany Tun1sudedeyalvidndiy
NIUNBUNSSHARUAILLar iU suimhenulemsiuSuiingeulunsditug g
AIENIIUNITNITAHALNTENTNERATITN AlTITN15MmuAuleuIy (policymaking tools)
| o a a 1 A ' v v o a wa . . Id 14 a
WNNINIANTUAR nafeNIsTINAUTATIHUINIUSUR (Guidelines) LTuuuInnaligsia
laefiunislvgndes ieasldlinsermaiuinnungvane wazluvngideiduasgly

[

AU ILANYIBIUTTA99 WUANENIINIENTTNNgUnY ngseileu Tinsiudanaves

LY

nanagIkasuNU QiR NTsan15wItUN19NIIA (competition effects)

4.2.2 wdninaueinnglatafunIsnIuuavaulnnain aeldnguuiednnlaenisudedu
n19n13A1 isadasiunsynuinvasanigaiaiEn

4.2.2.1 vannueinenguuieninglatasiunisnuavauluanain a1eldnguungdn

A28NSUYITUNINITAN WIaUBIRUNTTHNVINYBIENIFOIUTNT

\WesannszswUygfwesuau (the Sherman Act 1890) Falunguuneansdnual
anwsneIvesiun1slesiunisynuin vsen1sudstunianisa Alddsruegluansgowsn
W AlavgaiRtanisszyrsamruarouwanaIniitiedtas TuUSUNTBINITLYITUNINISAT

wililaease waedrglsmu ansgowing Wudssmanldszuunguuisneuneuasd

108 | Spadeani, wn 2-24 — 2-25.
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(common law) Fefuuds uenannguuneatednval Snusnds FedesefonuInied
fimnwvesealunisimuandnngraneiielfiduussingiu (precedent) Fasaunaanau
fansteduldngmune (enforcement) Aunsdinneg uagdasniiu (exemptions) ie19as
fuatunld nsasdeniunfinnsanuszneuiu

1%
v [

Wil 1358y viarmunveulaRan ATy awnsafiansanle dil

(1) veuwasraaiieadesludduduiousnig
n15Rasveulanatniiisrdesluldudinieusnistu un15Ra15a

AuausatunMInaunuiulivesduiniauinis lnumavziiansanainanugavguvedgy

A9ARI1ANAUA1BNTIINYTY (cross-price elasticity of demand) uanaintueadslgtade

109

anva1eUsensiunsiasan'® WuiAuereusiaa ANUmMINEaYRIEUA WAL USNNINLY

[
a wva o

nouwnuiu 1udu Tnglunsufuaduiinisuumenveuwanaindaduinsousnisnsainaly

waznsfin1sUuAnludusssuausan (price discrimination) Inaiinualiisnisvageu

SSNIP (small but significant and non-transitory increase in price: SSNIP) &slunsaivialy
a 2/ 1% ¢ & v 14 !

NsRNTN AsitunsveaeuiuaUaslunantoun

- wanguIETelUdsusefnaviUdsuludedudmsausnisdudmisiasunyasiull

AMUFLN UGN DUAUDINDTIANEUATOUTNIT NTetladedusNilnanan sty

[
A A 14 L=

- nanguIUsznauginaladedulaniegsia lneAddnisdsulgeduavie

[ '
=

U3N138U Y0eae Fenisilfguilasiuiinnuduiusinevaussiesinidusvie
vinuselladeaus ilnason1shUTy
- avEnaveInsuteiuag UL TwRLRadUATOUINTVREUTENOUTINA

- nauazAldaevewdelunsdsulUldduivieuinisbug

192 53um Indnu, "wumensinsandmuedadiisunamiienainlunisiuudumesilaniun g mnaudeduninisén

Ypausewelne,” wen 78.
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(20 aaedneataslugeiimans
A a o a a s & a E P a a &
YoulARaInTneItandenimans \Wuni1siiatsmn Nunvesusenavgsnaniily

U 1 L% d! Y o 1 L L% I It 1 a dl = =l 1 dl L% 14
ALTINU “ZI\‘IIWV]’]ﬂ'ﬁLLGZNGUUﬂUEJ%I@‘EJVLlIﬂLGUﬂ'ﬁWﬁ]’]im’WI LDY LUR UNIDUIEINA bALINAIVDNR

Usznaussnadundninndstuiuluiuils

ail dwunaeineitedlulenlinanstiu AnenIsunisnsivesansgowsni o

111 «

WAuniena1nvesrndn “aanninedrtesludegiaians (The relevant geographic

1% '
a Y a a Y A

market)” Vi3 munedis wanunfgiisnuamienainiaunity suluindsdusnineides

Y

P ~ g & o = ) d' d'
LWEJQT]EJLG\IEJ'JIULGUWU‘L! WQIU%QQUULL@%@U”I@W ?ﬁlﬂiﬂmUTW’]']IU'E)Wi'WIlI']ﬂW@ﬁNﬂ'Js I@‘U‘V]

af 1 X a Y a ) [N} 1 a 1% a a v & X A
Al dunsTusimduaiiestins Iﬂﬂl&lﬂ\maﬂix‘mmﬂ@ﬂﬂﬁﬂEJﬂ‘LJﬂ’]‘U‘LmLWEJ'Jﬂ‘Ll‘Ll‘iﬂu%l‘LW]

'
= o

duq TuwvgndadinmlsannisTusiaaenan 2
lun1siaNTaRaInINVB ULUAAIUATA1EAT NTENTIERTITUYRIANTTOITN'

(U.S. Department of Justice) Fa.luntassuiliiaadesiunisteduldnguuieindienis

1Y '
a

Uoeiunsnnuin 13an1sudatunianIsfitiu agen1snasantuinuinsieesgsn uway
AeAaIudmIngsiagnuIntunaIndusnnantesudianuddysenaia (small but

significant) Usunauvesdurnviedanadivsunavinauriselaluyniiuiinisd lneasiiansm

[

dindnd Tunsiinduvessianaziilvgnisanaswesdiunansuedum 9nnisigaueviuly

(%

FoAuMIINGUeI18dY luituiinsAndedtuvsell Famsiiarsannmsiuluieduamzents

U%‘Uﬁwaqﬁ%aauﬁﬂuﬁuﬁmiﬁwﬁu%ﬁmimﬂizLﬁwé’ﬂﬁa

10 Henry R. Cheessman, The Legal Environment of Business and Online Commerce, 4 ed. (United States: Pearson

Prentice Hall, 2005), p. p. 622. 819@ivlu s3uvi Indudu, "wumenisinrsandmuadfiiduamienatalunisfiuu

SuwesidamunguineudsdunsnisiaesUsenelng,” wi 79.

1 a5 AuUTed, nguanen1suiaiuniInisen LLmﬁm‘ﬁugm wawsuad uarlown : atusanuneay, win 55.

2 The Justice Department and the Federal Trade Commission’s Merger Guidelines:

The relevant geographic market: a region such that a hypothetical monopolist that was the only present or future
producer of the relevant product at locations in that region would profitably impose at lease a small but
significant and non-transitory increase in price, holding constant the terms of sale for all products produced

elsewhere. Wsngsuaziuniiiandulan asie AuUses, nguunenisutadunenisdn : wifaiugiu lawsual waelym

- aUUSUNAIY, YN 55.

113 5y JanSAnn, nraen1suYaun1aNgen, vt 78.
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o Avd a v vy A s a v A aAa A o w a X a v
- nangunggeaualadsuludedurainiiuidu vsemasweisulugedumain

<9

(% 1% '

1%

& A N & a v
HUNdUINNTNINSTUTIAVDIFUM
v Idl a d‘ U a d‘ o a 1 U d,{ a ¥
- MingIUNgINaTeaus deaulanazdnidunisuudetulunain ann1sTusiandud
- anzn13vesdIunaseseslunswldulunainang@e gy wazinanlulniiun
naATiY

- sregianlunsaguguedu wagauulunisdeudunedua

[ % ' [
v

MllarApdin1TNAITUITIANEUAT UazgI1gsianddunamilenain aunsaiaziy
AduAveny wazdiaslasuiilsluiiunnisveiauaiuauusell wagn15TUIIANEUAT
=~ 2 v L A1 9gva @ D% 1o 1 D a o
Wesdntesluiunnelmianisudsuangmselnivieli lneazdesdinisiansanluses

A15NAaaU SSNIP TuiunndinsueduaIty ietnuiansanUsenause

4.2.2.2 anwauzasiddeAuineanunisimuavaulnnatn n1eldnguuiedinlenis

wdsdunenisivsedasiunisynvinvesansgeeisn

N1SMNUATBUAAEIA AMElANOVLIEIIAIENITYITUN9N1SAMTo TR UNS
U a 5 a v a v 1 114 1 1
HNUINVBIANSFOLISNTN Bnthiivanegassdsenis'™ laun
Usznrsusn nisnmuaveulsnale Wuiugulunsinszisiuianainiiniuun

Taglanizeg19ds nsamsizinefunsaaun s vy Ao sunuluning 11 &9

Weatunisanasiuninatdunisdidanianisailaefgeu (improperly restrictive

1% viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us., pp. 57-59.
15 319957 1 909052590 fAlesuuy AvunIl “UsIadygInsen1ssausany w%aﬂﬁamuﬁ’ulﬂiﬂugﬂimﬁm"ﬁm
nsfvensndvdseninedy fedndunisduiveudenguune ussayanaivihdya sudtunieaunuiuludnuuy
sulivpusenguuiednsdiu feinfianuiia lnsarasedlnuwdsuldifuduiumtsganssnsdifyana wagliiuauuauii
wiluvsanssnsdlyanasssum viesanliiuauvionsswiasusdusmaiums”
Section 1 of the Sherman Act, Trusts, etc., in restraint of trade illegal; penalty

“ Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign nations, us declared to be illegals. Every person who shall
make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be deemed
guilty of felony, and, on conviction thereof, shall be punished by fine not exceeding $10,000,000 if a corporation,
or, if any other person, $ 350,000, or by imprisonment not exceeding three years, or by both said punishments, in

the discretion of the court.”
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agreements) Uagdns1 2''¢ Fafgvesiunisaiisdmnagnuin' viselddmannuinlagd

¥8U (creation or misuse of monopoly power through wrongfully exclusionary means)

1%
S o)

AUDINTUNITNANTUNAYINUNITAIVIIUADINIT VU NSAIRINATI NS ANAUATDULYANAA

A UFINASINITTOUADTLNINIBIUNIINAIALAZ LATIASTIMAR Taen1zlUn1THANTN

v
a 4o o

Weafun1sAIvTINAINIasNIsyNVIN Nsivuaveuwanaintutudu ludandndunsi
TianunsaUsziliunansznununazdululdanyuueaddlassasng e
Usenasiigad nisnmuavauwanan sidudlunisinsisdnansenuves

weAnssuAgnnavinIndunisaesunsuledy anglimsesvlygdfvesuuulumng 1 39

[ [

JungAnssumsanasiuninaidunisddannisalaefiteu wazuns 2 dadungings

[V % [
1Y

MAgIeiuNITHNYIA N9l wTuedAUNTANNIITUIBEIINIAMUA VB ULYANAIATIAIY

A o t%4

Iy viedrAnanntiesualu

o

1 [ [
] a L3

NIVININTY 1 N1FBATIEAieNgaliansznuliinTuaInngAnssuty a1ak

Y

Pududesinsuiiefimunveuanain Aauisaludnaansideddiuld widlaedlng

[

ud? nsmmusveulanaandiaadudenfiuvnumdifey
nsdlveIng 2 nsivusveulanaln asddulunisivundnuvazvesnainiiy
Uszinulumsfinnsan lnsuaasliiulisan nwindouvesmainiiiigidesiungfnssusasuy

NsuYedy MTeNSHNUIARAATIAEITRY

116 311991 2 veansEswUdAesuiy Mnuad “yaralansgrinviene e1unsEyinnTNuIn visesINmiy viieauauiy

o

5 fednfinuin InseadeslnwlsuliiiuduaumSogansy

Tuyanadule Weynuamisnisdvdonismdudssning
nsdlifiyana warldifuauuauimiuvisyanssnsdyanasssun wiedenluifuauvierssiausuudaudaaiy
Ay”
Section 2 of the Sherman Act, Monopolizing trade a felony: penalty

“Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other
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the Eu and the Us., pp. 57-59.
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the Eu and the Us., p. 267.

130 «

..where a product’s characteristics make it unique or circumstances prevent consumers from substituting
alternatives for the same purposes, it may be alone in the relevant product market...” quoted from "In Re
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the Eu and the Us., p. 267.
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190 "ynited States V. Am. Express Co., 838 F.3d 179."

141 viktoria H S E Robertson, Competition Law’s Innovation Factor : The Relevant Market in Dynamic Contexts in

the Eu and the Us., pp. 268-270.
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Fla. L. Weekly Fed. S 471 | 2018 WL 3096305(Supreme Court of the United States, 2018).
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(n) “BuANLA195UELAEIAU” (Goods of the same description) 172 AeduAnil

““niLaressausgluvi” (function and utility) n1elarieduteifeniu lay “uuin”

" ginen stlana wavAn9138, nguinewtadunianisilulssmagiu annmglsy aniusasisasyeesul nvald

wazdenlus - JpnswinlSauiieunguminedidiusesessemelns, v 96-97.

172 Section 1 of Guidelines Concerning the Interpretation of “Specific Business Fields” as Defined in the Provisions
of “Monopolistic Situations” : Definition of terms (1) Goods
a. “Goods of the same description” are goods with “function and utility” of the same description.

Function refers to physical actions and uses of a good, and utility refers to the satisfaction and economic

usefulness generated by a good. “Goods of the same description” are usually of the same description in terms of
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the “facilities or kinds” of business activities related to supply of the goods, but even if there are differences
here, goods that have the “function and utility” of the same description and that are supplied as an alternative
to the same demanders are “goods of the same description.” In the case of manufacturers, “goods of the same
description” generally correspond to 6-digit classifications of the Census of Manufactures, but there are possible
exceptions due to differences in “function and utility.”
173 Section 1 of Guidelines Concerning the Interpretation of “Specific Business Fields” as Defined in the Provisions
of “Monopolistic Situations” : Definition of terms (1) Goods
b. “Goods capable of being supplied without making any significant change to business facility or kind of business
activities” refers to goods that can be supplied without any qualitative change to the basic form in the business
activities that are actually being carried out to supply “coods of the same description.”

Facilities refer to an entire system of physical equipment that is organically combined or deployed in order to
supply “goods of the same description,” and kinds refers to business activity methods, such as suppliers of raw
materials, sales methods, sales channels and the like related to “goods of the same description.”

“Business facilities or kinds of business activities” is judged on the basis of an overall consideration of both.
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(1) “Fudnduq Ainfivazessauseleviindiondetu” (Other goods having a

i [

strikingly similar function and utility)!™ (sReluazi3endn dudfindraadedu (similar

174 Section 1 of Guidelines Concerning the Interpretation of “Specific Business Fields” as Defined in the Provisions
of “Monopolistic Situations” : Definition of terms (1) Goods

c. “Particular goods” are the “goods capable of being supplied without making any significant change to business
facilities or kinds of business activities” in B., in addition to “goods of the same description” in A.

There does not necessarily have to be any overt relationship of competition between the goods themselves,
but if when looking at the “facilities or kinds” of business activities related to supply of the goods, there is a
probability that such competition will easily arise, both are included in the same category as “particular goods.”

In general, it can be said that there is a probability, for example, among goods that are being supplied through
“facilities or kinds” which have no significant differences, and that have a relevance in the aspect of “function
and utility,” or among goods that are being supplied in an alternate way by the same.

175 Section 1 of Guidelines Concerning the Interpretation of “Specific Business Fields” as Defined in the Provisions
of “Monopolistic Situations” : Definition of terms (1) Goods
d. “Other goods having a strikingly similar function and utility” (hereinafter referred to as “similar goods”) are not
included in “particular goods,” but have a close substitutive relationship with “similar goods,” and actual direct
competition can be seen between the “similar good” and “particular goods.”

“Similar goods” are not necessarily strikingly similar in “function and utility” to all “particular goods,” but it

«

must at least be recognized that they have a close substitutive relationship with the “ goods of the same
description” which are the essence of “particular goods.” Therefore, goods that are regarded as “similar goods”

are very limited.
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176 Section 1 of Guidelines Concerning the Interpretation of “Specific Business Fields” as Defined in the Provisions
of “Monopolistic Situations” : Definition of terms (2) U3N13

“Services of the same description” are services that have functions and utilities of the same description. These
are usually demarked using detailed classifications (4-digit classifications) of the Japan Standard Industrial
Classification as a reference.
U7 gnitladevenquznssunis JFTC Tuaf Chuosenri-Teikoku seima 1954
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179 Study Group on Improvement of Trading Environment surrounding Digital Platforms, "Interim Discussion Paper,
Improvement of Trading Environment Surrounding Digital Platforms," [Online]. Available from:

https://www jftc.go.jp/en/policy _enforcement/survey/190220.html [Cited on 14 October 2021], p. 1-3.
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180 Japan Fair Trade Commission, "Summary of the Amendments to Guidelines to Application of the
Antimonopoly Act Concerning Review of Business Combination and to Policies Concerning Procedures of Review
of Business Combination " [Online]. Available from: https://www.jftc.co.jp/en/pressreleases/yearly-
2019/December/1912172Summary.pdf

181 |bid.
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nssinsisanduauaeuailunsdlasdednazitlung vunedesiunisynvinves

Amazon Japan G.K.'* #39niia1saunlaganenssunis JFTC wagsthgunstafiansanfingn

v 1%
(Y S v <

Tuduil 1 Squieu . 2560 (2017) ‘m*ﬁ”agamaammmmmﬁmdn fdwteluil

AMENTINNNT JFTC I¢vinsaeuaIu Amazon Japan G.K. daduuidmiiuszney
gsfavan Aen1sUsenaugInavinassndunieeoulall (online shopping mall) lag
AniznTIINT JFTC Tfondesdnunaniunguune AML flesainwunsdiasdedn Amazon Japan
fngAnTsun13IAnAINTIUN9gINVeIUEly Amazon Marketplace lngiinnsszydeaniy
é’uv’f]uﬁﬂwzmé’adﬂLﬁquﬁﬂiimﬁauﬁ@ﬂg%ma AML D ludy15e1319 Amazon Japan
WAZEYY

Tunmsfinsuniieduaudngn vesnmenssuns JFTC du ldlinsfmunveuiun
nan dniugsiaTnsasanaudioaulat (online shopping mall) 1ol Tnsasuld fsil

na1A19dTINauA1aulal (Online Shopping Mall Market) '8 : igassnaUAN
ooulaviselvg] (Major online shopping malls) fiusznaugsAaludu 1#un Rakuten uag
Yahoo! Shopping uanintiaain Amazon Marketplace fusznaunisvinvassndusaoulay
wianiivelifueaunsoneduilisuduilaailuluisasmaudemuld §usenounis
dnilvgjiivAsssudonainduiomantu fusznevgsiauieeldszuuiioyneligung
iauanazusAudlursasTndudveanuingy Tusaeifussnauss Aaunsseldasuui
ougnligueidniudluisassnaudifiowauouazesdudi el §Usenougsfansd

Wnsaliufansdmsunisyingsnssuia Aldmiieuny ¥ Amazon Japan G.K. fiu

filan1s Amazon Marketplace warunedumliiuguslaavilurimumaivled Amazon.co.jp

182 Japan Fair Trade Commission, "Closing the Investigation on the Suspected Violation of the Antimonopoly Act
by Amazon Japan G.K,"Japan: Japan Fair Trade Commission, 2017).

185 “Online Shopping Mall Market : Major online shopping malls in Japan include Rakuten and Yahoo! Shopping,
in addition to Amazon Marketplace. Operators of these online shopping malls enable sellers to sell goods to
general consumers in their malls. Most operators collect fees from those sellers. Some adopt a system to allow
sellers to only offer and sell goods in their malls, while others adopt a system to allow sellers to open their
shops in their malls to offer and sell goods. Transaction modes are thus not uniform. Amazon Japan G.K. operates

Amazon Marketplace and also sells goods to general consumers on the Amazon.co.jp website.” quoted from ibid.
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]
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Antimonopoly Act Concerning Review of Business Combination M%BLW?MNU@‘UM‘V}
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donAne kazAtldlinwazesgINIwNanNasUARVaLEI U Tdeil'®

nsiasandetauslunisitngefanisvesFitbit, Inc. Iny Google LLC #9n15Wa15847

FINEND Qﬂﬁmim’ﬂ%ﬂmzﬂimmi JFTC (Japan Fair Trade Commission) LaglNeLns

(% [
Y v = o

TaNa1safanadlutun 14 unsiau wa. 2564 (2021) Nitiveyaliesnuvesnisidnae
flans fisaseluil

gInssuMITINgInalunsaliigniausundsamuznssunis JFTC ag Google LLC (3

Ly

Aoluilazisanit “U3Em Google”) Fuduusdnifidninnulvgegluanigewsni lny

v a

USENFINAINNUNALLIITD Fitbit, Inc. (FaraluiiaziSenin “USem Fitbit”) Fuduusemi

v '
U a v ad

fidwinnulvngssegluanigowsni lnef nguusevuesu3sn Goosle @ulunquuitnite

(%
LY Y (Y

iulay Alphabet Inc. Faduvsenniidinnulngnsegluansgousniuazsiiuuisnuives

184 Japan Fair Trade Commission, "The Jftc’s Review Results Concerning Acquisition of Fitbit, Inc. By Google Llc,"

[Online]. Available from: https://www. jftc.go.jp/en/pressreleases/yearly-2021/January/210114r.pdf
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U3 Goosle Tnefl Alphabet Inc, Lﬂuu‘%ﬂwﬁﬁé’mwqqqmiuﬂajw%ﬁmaw%ﬁm Google)
fudugsivlunanvanedu Taglanizegrsbslusuuinsfeaiulavanida n1sdummg
uwesiin Aaridroufinfa sevduaiuazeninuas luvaed nduusdnues Fitbit (nguu3en
BaUs Fitbit Feviu) Usznaugsiavdn Aemswamn wan uazdadmiregUnsalaalduuy
aditaile (wrist:wom wearable devices)
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Msfiansanveulnnaln dnsfiansanisdud/uimsiiieides %@ﬂéjﬂizﬂ@Uﬁqiﬁﬁ]‘ﬁﬂﬁ@ﬂ
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unannasuRdva Adnuazany Kufuuda nsfiarsan e musteulnnain Sefesd
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unanlosuAdva Tdnvazvesmaianuuaefu MsiiaNsuvesAMEnsINAT JFTC Ll
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(1) gunsalenalduuuamuiveiio (wrist-wom wearable devices)

(2) szuuUfSAnis (Operating Systems : 0Ss) Ingludruil awfinsfinrsanuendu
vosszuuUFTRMsTiAetes seniliu (n) szuvdfiinsdmiugunsnimulduuvamuiidero
(OSs for wrist-worn wearable devices) hag (¥) szuvUfUuAniIsdmuanisaly
(Smartphone Oss)

(3) LLaﬁJwaLﬂsﬁ'uﬁﬁmﬁaﬂﬁmj“mﬁw (Health-related applications)

(@) gsfaieItestunislsiuimssugiudeyailiieitesiuguam (Business of
providing the Health-related Database)

Y

(5) Imwmﬁ%maﬁlﬁwﬁmﬁ’uqiﬁﬂ (Digital Advertising-related Business)

[ '

NI N1SRTUNND ANV UATBULIARAIAUY Tn19197950199 Tunasiiansun

AIDYIYU

185 Japan Fair Trade Commission, "The Jftc Reviewed the Proposed Acquisition of Fitbit, Inc. By Google LLc,"(2021),
pp. 12-17.
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« flomngnéaldildnuneundiadu andenldnuweundinduy faunsaldany
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186 « 0Ss for wrist-worn wearable devices are developed specifically for wrist-worn wearable devices and
installed thereon. Hence, for wrist-worn wearable device manufacturers as users, there can be no demand
substitutability found between OSs for wrist-worn wearable devices and OSs for other types of devices such as
PCs and smartphones...”

187 « it is easy for wrist-worn wearable device manufacturers as users to use APIs for smartphone OSs provided
by the relevant companies on devices manufactured and distributed by themselves in order to ensure the
interoperability with smartphone OSs provided by the relevant companies, it is found that there is demand
substitutability between smartphone OSs provided by the relevant companies...”

188 «

...Because general consumer users of apps select apps that can be used on their own devices, there can be

found no demand substitutability between different types of apps...”
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“ M3k Unalatud nsugUnTalu ST A1 BN 15N EULUTUN TY
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3

189 « although there are some enterprises that manufacture various wearable devices for different body parts to
be worn on, it is difficult to shift from a manufacturing of a specific type of wearable devices to that of wearable
devices for different body parts to be worn on because wearable devices for different body parts to be worn on
require different technology, know-how, etc., for their manufacturing. Hence, there can be no supply
substitutability found between wearable devices for different body parts to be worn on...”

190« the development of OSs for wrist-worn wearable devices requires different technology and know-how from
those of OSs for other types of devices such as PCs and smartphones. Hence, there can be no supply
substitutability found between OSs for wearable devices and OSs for other types of devices such as PCs and
smartphones...”

1« although app providers can apply know-how of app development itself, if once acquired, to the
development of apps for different usage, it requires time and costs to acquire data necessary for app
development and specialized knowledge about each usage; therefore, it is found that supply substitutability

among apps for different usage is limited...”
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92« _the development of apps for different types of devices requires different programming languages,

development tools, and know-how necessary for such development. For example, for an enterprise providing
only smartphone apps to develop an app for PCs or wrist-worn wearable devices, it will require professional
engineers, and time and costs to ensure such engineers. Hence, there can be no supply substitutability found
between apps for different types of devices...”

193« although the development of apps for different OSs requires different programming languages,
development tools, assessment standards of app stores which can used on each OS for respective devices, etc.,
it is possible for many smartphone app providers and wrist-worn wearable device app providers to develop apps
for different OSs without investing great additional time and costs because they have organized development
environment of, and actually developed, apps for multiple OSs. Hence, it is found that there is supply

substitutability between apps for different Oss..”
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