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## 4186051434 : MAJOR LAWS

KEYWORDS : MENTAL HEALTH / SUICIDE AS A RESULT OF MENTAL ILLNESS
KRIT CHAROENTHURAKIJ : LAW & MENTAL HEALTH : A CASE STUDY OF SUICIDE AS A
RESULT OF MENTAL ILLNESS. THESIS ADVISOR : ASSOC. PROF. APIRAT PETCHSIRI,
Ph.D., CO-ADVISOR DR.PRAWATE TANTIPIWATANASKUL, 229 PP. ISBN 974-03-1053-2

The purpose of this thesis is to study and analyse the probability of solving the problem of
suicide by using the law relating to the treatment of patient and whether the proposed Draft Bill on the
Rehabilitation of the Mentally Il Patients (Involuntary Commitment to Mental Institution) will truly

benefit the patient of suicidal risk.

This study reveals that, firstly, an instrument of law that allows early warning and early
treatment of patient can prevent suicide as a result of mental illness. Comparative study of Mental
Health Law of New York, UK., and Japan shows the methods of rapid detection for treatment that
greatly reduce the risk of suicide. Secondly, there are sensitive issues concerning the right to refuse
treatment that must be considered, particularly when the treatment shall be in contrast with public
interest. Moreover, the concept of parens patriae may over-ride individual right when the treatment is
given for the patients interest. Existing legal instruments in Thailand concern mostly with psychiatric
disordered patients and perpetrators of crime. The laws are not complete, lack of clarity which
usually resulted in different modes of practical treatment. The proposed Draft Mental Health Bill
under consideration of the Ministry of Health that may be of much help in this regard is also silence in

dealing with suicidal person.

This thesis proposes the amendments of the pending Draft Mental Health Bill as follows:
There must be provisions for the classification of special group of patient in emergency case; after-
care under supervision; limitation of discretion of medical officers; establishment of neutral
organization to review treatment methods; providing for an offence for any medical officer who fails to
comply with the standard of practice and cause premature discharge of patient; provide for an
offence for person who is responsible for the suicidal patient and ‘does not given due care; provide

for an offence for any person who is willfully neglect patient who is under community after-care

supervision.
Field of Study  Law Student’s Signature...........coooiiiii
Academic Year 2001 Advisor's Signature............ooooioiiiiieieee.

Co-Advisor's Signature............cooeviiiieenn
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nsauunlsanisamnaiiy 16 ngulunsiu DSM-IV %3a The Fourth Edition of the

Diagnostic and Statistical Manual of Mental Disorders

Disorders Usually First Diagnosed in Infancy, Childhood, or Adolescence
Delirium, Dementia, Amnestic, and Other Cognitive Disorders

Mental Disorder Due to a General Medical Condition Not Elsewhere Classified

Substance-Related Disorders

Schizophrenia and Other Psychotic Disorders
Mood Disorders

Anxiety Disorders

Somatoform Disorders

Factitious Disorders

Dissociative Disorders

Sexual and Gender-ldentity Disorders

Eating Disorders

Sleep Disorders

Impulse and Control Disorders Not Elsewhere Classified
Adjustment Disorders

Personality Disorders

Other Conditions That May Be a Focus of Clinical Attention
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AN LUN I2ANI9ARLNTLLL ICD-10 Y98 The Tenth Revision of the International Statistical

Classification of Diseases and Related Health Problems

Organic, including symptomatic, mental disorders

Mental and behavioural disorders due to psychoactive substance use

Schizophrenia, schizotypal, and delusional disorders

Mood(affective)disorders

Neurotic, stress-related, and somatoform disorders

Behavioural syndromes associated with physiological disturbances and physical factors
Abnormalities of adult personality and behaviour

Mental retardation

Disorders of psychological development

Behavioural and emotional disorders with onset usually occurring in childhood and

adolescence
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Mental Hygiene Law

ARTICLE 1
SHORT TITLE AND DEFINITIONS

Section 1.03 Definitions
When used in this chapter, unless otherwise expressly stated or unless

the context otherwise require:

"Mental disability" means mental illness, mental retardation, developmental
disability, alcoholism, substance dependence, or chemical dependence. A mentally
disabled person is one who has a mental disability.

"Services for the mentally disabled" means examination, diagnosis, care,
treatment, rehabilitation, or training.of the mentally disabled.

"Mental illness" means an affliction with a mental disease or mental condition
which is manifested by a disorder or disturbance in behavior, feeling, thinking, or
judgment to such an extent that the person afflicted requires care, treatment and
rehabilitation.

"Substance abuse services" shall include services to inhibit the onset of
substance abuse or substance dependence; to address the'social dysfunction, medical
problems and other disabilities associated with substance abuse or substance
dependence, and to rehabilitate persons suffering from substance abuse or

dependence.
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S 9.01 Definitions. As used in this article:

"in need of care and treatment" means that a person has a mental iliness for
which in-patient care and treatment in a hospital is appropriate.

"in need of involuntary care and treatment" means that a person has a mental
illness for which care and treatment as a patient in a hospital is essential to such
person’s welfare and whose judgment is so impaired that he is unable to understand the
need for such care and treatment. "likelihood to result in serious harm" or "likely to result

in serious harm" means

(a) a substantial risk of physical harm to the person as manifested by threats of
or attempts at suicide or serious bodily harm or other conduct demonstrating that the
person is dangerous to himself or herself, or

(b) a substantial risk of physical harm to other persons as manifested by
homicidal or other violent behavior by which others are placed in reasonable fear of
serious physical harm.

"need for retention" means that a person who has been admitted to a hospital
pursuant to this article-is-in-need of involuntary care and treatment in a hospital for a

further period.

S 9.13 Voluntary admissions.

(a) The director of any-hospital ' may receive as'a voluntary patient any suitable
personin need of care and treatment, who voluntarily makes written application
therefor. If the person is under sixteen years of age, the person may be received as a
voluntary patient only on the application of the parent, legal guardian, or next-of-kin of
such person, or, subject to the terms of any court order or any instrument executed
pursuant to section three hundred eighty-four-a of the social services law, a social

services official or authorized agency with care and custody of such person pursuant to



161

the social services law, the director of the division for youth, acting in accordance with
section five hundred nine of the executive law, or a person or entity having custody of
the person pursuant to an order issued pursuant to section seven hundred fifty-six or
one thousand fifty-five of the family court act. If the person is over sixteen and under
eighteen years of age, the director may, in his discretion, admit such person either as a
voluntary patient on his own application or on the application of the person's parent,
legal guardian, next-of-kin, or, subject to the terms of any court order or any instrument
executed pursuant to section three hundred eighty-four-a of the social services law, a
social services official or authorized agency with care and custody of such person
pursuant to the social services law, the director of the division for youth, acting in
accordance with section five hundred nine of the executive law, provided that such
person knowingly and voluntarily consented to such application in accordance with
such section, or a person or entity having custody of the person pursuant to an order
issued pursuant to section seven hundred fifty-six or one thousand fifty-five of the family
court act.

(b) If such voluntary patient gives notice in writing to the director of the patient’s
desire to leave the hospital, the director shall promptly release the patient; provided,
however, that if there are reasonable grounds for belief that the patient may be in need
of involuntary care and treatment, the director may retain the patient for a period not to
exceed seventy-two hours from receipt of such notice. Before the expiration of such
seventy-two hour period, the director shall either release the patient or apply to the
supreme court or-the county court-in the county where the hospital is located for an
order..authorizing-the- involuntary. retention -.of. such. patient...The. application and
proceedings in connection therewith shall be in the manner prescribed in this article for
a court authorization to retain an involuntary patient, except that notice of such
application shall be served forthwith and, if a hearing be demanded, the date for
hearing to be fixed by the court shall be at a time not later than three days from the date
such notice has been received by the court. If it be determined by the court that the
patient is mentally ill and in need of retention for involuntary care and treatment in the

hospital, the court shall forthwith issue an order authorizing the retention of such patient
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for care and treatment in the hospital, or, if requested by the patient, his guardian, or
committee, in such other non-public hospital as may be within the financial means of the
patient, for a period not exceeding sixty days from the date of such order. Further
application for retention of the patient for periods not exceeding six months, one year,
and two year periods thereafter, respectively, may thereafter be made in accordance
with the provisions of this article. In the case of a patient under eighteen years of age,
such notice requesting release of the patient may be given by the patient, by the person
who made application for his admission, by a person of equal or closer relationship, or
by the mental hygiene legal service. If such notice be given by any other person, the
director may in his discretion refuse to discharge the patient and in the event of such
refusal, such other person or the mental hygiene legal service may apply to the supreme

court or to a county court for the release of the patient.

Sec. 9.15 Informal admissions.

The director of any hospital approved by the commissioner for such purpose
may receive therein as an informal patient any suitable person in need of care and
treatment requesting admission thereto. Such person may be admitted as a patient
without making formal or written application therefor and any such patient shall be free

to leave such hospital at any time after such admission.

S 9.17 Voluntary and informal admissions; suitability.

(a) In order fora person to be suitable for admission to a hospital as a voluntary
or informal patient, or for conversion to such status he must be notified of and have the
ability to understand the following: 1. that the hospital to which he is requesting
admission is a hospital for the mentally ill. 2. that he is making an application for
admission. 3. the nature of the voluntary or informal status, as the case may be and the

provisions governing release or conversion to involuntary status.
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(b) The department shall have the power to examine the patients admitted
pursuant to this section and determine if they belong to the voluntary or informal class. If
it be determined that any such patient does not belong to the voluntary or informal class,
the department shall determine whether the patient shall be discharged or whether
procedures shall be commenced for the admission of such patient to a hospital
pursuant to other sections of this article. The decision of the department shall be
forthwith complied with by the director or person in charge of any such hospital. Any
failure to conform to the requirements of this section shall be considered a sufficient

cause for revocation of an operating certificate theretofore issued to a hospital.

S 9.19 Voluntary and informal admissions; notices.

The director shall cause all patients admitted as voluntary or informal patients
to be informed once during each one hundred twenty days of hospitalization of their
status and rights, including their right to avail themselves of the facilities of the mental
hygiene legal service. At the time of such periodic notification, the written consent of a
patient to his continued stay as a voluntary or informal patient shall be obtained and a

copy thereof shall be given to the mental hygiene legal service.

S 9.21 Voluntary and informal admissions; encouragement of.

(a) It shall be the duty of all state and local officers ‘having duties to perform
relating to the mentally ill to encourage any person suitable therefor and in need of care
and ‘treatment for mental illness to apply for ‘admission as a voluntary or informal
patient.

(b) No requirement shall be made by rule, regulation, or otherwise as a
condition to admission or retention that any person applying for admission shall have
the legal capacity to contract.

(c) A person requesting admission to a hospital, who is suitable for admission
on a voluntary or informal status, shall be admitted only on such a voluntary or informal

status. The hospital shall, in such case, have the discretion to admit the person on
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either such status, except that, if the person specifically requests admission on an
informal status and is suitable therefor, he shall be admitted only on such informal

status.

S 9.23 Voluntary and informal admissions; conversion to.

(a) Nothing contained in this article shall be construed to prohibit any director
from converting, and it shall be his duty to convert, the admission of any involuntary
patient suitable and willing to apply therefor to a voluntary status. The mental hygiene
legal service shall be given notice of every conversion from an involuntary status to a
voluntary status. (b) Any patient converted from an involuntary status to a voluntary
status shall have the right to a judicial hearing before the supreme court or a county
court on the questions of his suitability for such conversion and on his willingness to be
so converted. The procedure for requesting such a hearing, except as to time
limitations and questions to be determined, shall be pursuant to subdivisions (a) and

(b) of section 31.31.

S 9.25 Voluntary and informal admissions; review of status.

(@) No voluntary or informal patient, whether admitted on such status or
converted thereto, shall be continued in such status for a period beyond twelve months
from the date of commencement of 'such status -or beyond-twelve months from the
effective date of this statute, whichever is later, unless the suitability of such patient to
remainin 'such status and his willingness' to ‘so remain have been reviewed. The
director. shall review the suitability of such patient to remain in such status, and the
mental hygiene legal service shall review the willingness of such patient to remain in
such status. Notice of the determination of the patient’s suitability made by the director
shall be given to the mental hygiene legal service. If the mental hygiene legal service
finds that there is any ground to doubt the director’'s determination of the suitability of

such patient to remain in a voluntary or informal status or the willingness of the patient
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to so remain, it shall make an application upon notice to the patient and the director of
the hospital, for a court order determining those questions. In any such proceeding, the
patient or someone on his behalf or the mental hygiene legal service may request a
hearing. If the mental hygiene legal service finds no grounds to doubt the determination
of the director as to the suitability, or the willingness of the patient to continue in a
voluntary or informal status, it shall so certify and the patient may be continued in the
hospital in such status. A copy of such certification of review shall be filed in the
patient’s record.

(b) If an application for a court order has been made and a hearing is
requested, the provisions governing hearings contained in section 31.31 shall be
applicable.

(c) If an application for a court order has been made, the court, in determining
the proceeding, may approve the continued hospitalization of the patient as a voluntary
or informal patient or, if the court finds that the patient is not suitable or willing to
continue as a voluntary or informal patient, it may order the discharge of the patient or

make such other order as it may deem appropriate in the circumstances.

(d) Prior to the termination of twelve months from the date of the certification on
such first review by the mental hygiene legal service or, if an application for a court
order has been made, from the date of the first order and, thereafter, prior to the
termination of twelve months from-any subsequent certification or subsequent order, as
the case may be, the director and the mental hygiene legal service shall conduct
another review- of -the patient's- suitability. and. willingness to remain-as.a voluntary or

informal patient as set forth in the foregoing subdivisions.

S 9.23 Voluntary and informal admissions; conversion to.

(a) Nothing contained in this article shall be construed to prohibit any director

from converting, and it shall be his duty to convert, the admission of any involuntary
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patient suitable and willing to apply therefor to a voluntary status. The mental hygiene
legal service shall be given notice of every conversion from an involuntary status to a
voluntary status. (b) Any patient converted from an involuntary status to a voluntary
status shall have the right to a judicial hearing before the supreme court or a county
court on the questions of his suitability for such conversion and on his willingness to be
so converted. The procedure for requesting such a hearing, except as to time
limitations and questions to be determined, shall be pursuant to subdivisions (a) and

(b) of section 31.31.

S 9.25 Voluntary and informal admissions; review of status.

(@) No voluntary or informal patient, whether admitted on such status or
converted thereto, shall be continued in such status for a period beyond twelve months
from the date of commencement of such status or beyond twelve months from the
effective date of this statute, whichever is later, unless the suitability of such patient to
remain in such status and his willingness to so remain have been reviewed. The
director shall review the suitability of such patient to remain in such status, and the
mental hygiene legal service shall review the willingness of such patient to remain in
such status. Notice of the determination of the patient’s suitability made by the director
shall be given to the mental hygiene legal service. If the mental hygiene legal service
finds that there.is any ground. to doubt the director's determination of the suitability of
such patient to remain in a-voluntary or informal-status or the willingness of the patient
to so.remain; it-shall make-an-application upon notice to the-patient and-the director of
the hospital, for a court order determining those questions. In-any such proceeding, the
patient or someone on his behalf or the mental hygiene legal service may request a
hearing. If the mental hygiene legal service finds no grounds to doubt the determination
of the director as to the suitability, or the willingness of the patient to continue in a
voluntary or informal status, it shall so certify and the patient may be continued in the
hospital in such status. A copy of such certification of review shall be filed in the

patient’s record.
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(b) If an application for a court order has been made and a hearing is
requested, the provisions governing hearings contained in section 31.31 shall be
applicable.

(c) If an application for a court order has been made, the court, in determining
the proceeding, may approve the continued hospitalization of the patient as a voluntary
or informal patient or, if the court finds that the patient is not suitable or willing to
continue as a voluntary or informal patient, it may order the discharge of the patient or
make such other order as it may deem appropriate in the circumstances.

(d) Prior to the termination of twelve months from the date of the certification on
such first review by the mental hygiene legal service or, if an application for a court
order has been made, from the date of the first order and, thereafter, prior to the
termination of twelve months from any subsequent certification or subsequent order, as
the case may be, the director and the mental hygiene legal service shall conduct
another review of the patient’'s suitability and willingness to remain as a voluntary or

informal patient as set forth in the foregoing subdivisions.

S 9.27 Involuntary admission on medical certification.

(a) The director of a hospital may receive and retain therein as a patient any
person alleged to be mentally ill and in need of involuntary care and treatment upon the
certificates of .two_examining physicians, accompanied by an application for the
admission of “such ‘person. The examination may be conducted jointly but each
examining physician shall execute-a separate certificate.

(b) Such application must have been executed within ten days prior to such
admission. It may be executed by any one of the following:

1. any person with whom the person alleged to be mentally ill resides.

2. the father or mother, husband or wife, brother or sister, or the child of any
such person or the nearest available relative.

3. the committee of such person.
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4. an officer of any public or well recognized charitable institution or agency or
home in whose institution the person alleged to be mentally ill resides.

5. the director of community services or social services official, as defined in the
social services law, of the city or county in which any such person may be.

6. the director of the hospital or of a general hospital, as defined in article
twenty-eight of the public health law, in which the patient is hospitalized.

7. the director or person in charge of a facility providing care to alcoholics, or
substance abusers or substance dependent persons.

8. the director of the division for youth, acting in accordance with the provisions
of section five hundred nine of the executive law.

9. subject to the terms of any court order or any instrument executed pursuant
to section three hundred eighty-four-a of the social services law, a social services
official or authorized agency which has, pursuant to the social services law, care and
custody or guardianship and custody of a child over the age of sixteen.

10. subject to the terms of any court order a person or entity having custody of
a child pursuant to an order issued pursuant to section seven hundred fifty-six or one
thousand fifty-five of the family court act.

11. a qualified psychiatrist who-is either supervising the treatment of or treating
such person for a mental illness in a facility licensed or operated by the office of mental
health.

(c) Such application_shall contain a_statement of the facts upon which the
allegation of mental iliness-and ‘need for care and treatment are based and shall be
executed. under. penalty of perjury-but shall.not require the signature-of a notary public
thereon.

(d) Before an examining physician completes the certificate of examination of a
person for involuntary care and treatment, he shall consider alternative forms of care
and treatment that might be adequate to provide for the person's needs without
requiring involuntary hospitalization. If the examining physician knows that the person
he is examining for involuntary care and treatment has been under prior treatment, he

shall, insofar as possible, consult with the physician or psychologist furnishing such
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prior treatment prior to completing his certificate. Nothing in this section shall prohibit or
invalidate any involuntary admission made in accordance with the provisions of this
chapter.

(e) The director of the hospital where such person is brought shall cause such
person to be examined forthwith by a physician who shall be a member of the
psychiatric staff of such hospital other than the original examining physicians whose
certificate or certificates accompanied the application and, if such person is found to
be in need of involuntary care and treatment, he may be admitted thereto as a patient
as herein provided.

(f) Following admission to a hospital, no patient may be sent to another hospital
by any form of involuntary admission unless the mental hygiene legal service has been
given notice thereof.

(g) Applications for involuntary admission of patients to residential treatment
facilities for children and youth or transfer of involuntarily admitted patients to such
facilities shall be reviewed by the pre-admission certification committee serving such
facility in accordance with section 9.51 of this article.

(h) If a person is examined and determined to be mentally ill, the fact that such
person suffers from alcohol or substance abuse shall-not preclude commitment under

this section.

(i) After-an-application. for.the -admission of-a person has been completed and
both physicians have examined such person and separately certified that he or she is
mentally ill and-in need-of involuntary care andtreatment in a-hospital;.either physician is
authorized to request peace officers, when acting pursuant to their special duties, or
police officers, who are members of an authorized police department or force or of a
sheriff's department, to take into custody and transport such person to a hospital for
determination by the director whether such person qualifies for admission pursuant to
this section. Upon the request of either physician an ambulance service, as defined by

subdivision two of section three thousand one of the public health law, is authorized to
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transport such person to a hospital for determination by the director whether such

person qualifies for admission pursuant to this section.

S 9.29 Involuntary admission on medical certification; notice of admission to

patients and others.

(a) The director shall cause written notice of a person’s involuntary admission
on an application supported by medical certification to be given forthwith to the mental
hygiene legal service.

(b) The director shall cause written notice of the admission of such person,
including such person’'s rights under this article, to be given personally or by mail not
later than five days, excluding Sunday and holidays, after such admission to the
following: 1. the nearest relative of the person alleged to be mentally ill, other than the
applicant, if there be any such person known to the director. 2. as many as three
additional persons, if designated in writing to receive such notice by the person so

admitted.

S 9.31 Involuntary admission on medical certification; patient’s right to a

hearing.

(a) If, at any time prior to the expiration of sixty days from the date of
involuntary admission of a patient on an.application-supported-by medical certification,
he or any relative or friend-or the mental hygienelegal service gives notice in writing to
the director of request. for _hearing on_the question of need for.involuntary care and
treatment, a hearing shall be held as herein provided. The patient or person requesting
a hearing on behalf of the patient may designate the county where the hearing shall be
held, which shall be either in the county where the hospital is located, the county of the
patient’s residence, or the county in which the hospital to which the patient was first
admitted is located. Such hearing shall be held in the county so designated, subject to
application by any interested party, including the director, for change of venue to any

other county because of the convenience of parties or witnesses or the condition of the
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patient upon notice to the persons required to be served with notice of the patient’'s
initial admission.

(b) It shall be the duty of the director upon receiving notice of such request for
hearing to forward forthwith a copy of such notice with a record of the patient to the
supreme court or the county court in the county designated by the applicant, if one be
designated, or if no designation be made, then to the supreme court or the county court
in the county where such hospital is located. A copy of such notice and record shall
also be given the mental hygiene legal service.

(c) The court which receives such notice shall fix the date of such hearing at a
time not later than five days from the date such notice is received by the court and
cause the patient, any other person requesting the hearing, the director, the mental
hygiene legal service, and such other persons as the court may determine to be
advised of such date. Upon such date, or upon such other date to which the
proceeding may be adjourned, the court shall hear testimony and examine the person
alleged to be mentally ill, if it be deemed advisable in or out of court. If it be determined
that the patient is in need of retention, the court shall deny the application for the
patient’s release. If the patient is in a psychiatric hospital maintained by a political
subdivision of the state or in-a general hospital the court, upon notice to the patient and
the mental hygiene legal service and an opportunity to be heard, may order the patient
transferred to the jurisdiction of the department for retention in a hospital operated by
the state designated by the commissioner or to a private facility having an appropriate
operating certificate for retention therein for the balance of the period for which the
hospital is authorized to retain the patient. If it appears, however, that the relatives of
the patient or a committee of his person are willing and able properly to care for him at
some place other than a hospital, then, upon their written consent, the court may order
the transfer of the patient to the care and custody of such relatives or such committee.
If it be determined that the patient is not mentally ill or not in need of retention, the court
shall order the release of the patient.

(d) If the court shall order the release of the patient, such patient shall forthwith

be released.
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(e) The department or the director of the hospital authorized to retain or receive
and retain such patient, as the case may be, shall be immediately furnished with a copy
of the order of the court and, if a transfer is ordered, shall immediately make provisions
for the transfer of such patient.

(f) The papers in any proceeding under this article which are filed with the
county clerk shall be sealed and shall be exhibited only to the parties to the proceeding

or someone properly interested, upon order of the court.

S 9.33 Court authorization to retain an involuntary patient.

(a) If the director shall determine that a patient admitted upon an application
supported by medical certification, for whom there is no court order authorizing
retention for a specified period, is in need of retention and if such patient does not
agree to remain in such hospital as a voluntary patient, the director shall apply to the
supreme court or the county court in the county where the hospital is located for an
order authorizing continued retention. Such application shall be made no later than
sixty days from the date of involuntary admission on application supported by medical
certification or thirty days from the date of an-order denying an application for patient’'s
release pursuant to section 9.31, whichever is later; and the hospital is authorized to
retain the patient for such further period during which the hospital is authorized to make
such application or during which the application may be pending. The director shall
cause written notice of such application to be given the patient and a copy thereof shall
be given personally. or.by mail-to the persons required by.this article-to be served with
notice of such patient’s initial admission and to the mental hygiene legal service. Such
notice shall state that a hearing may be requested and that failure to make such a
request within five days, excluding Sunday and holidays, from the date that the notice
was given to the patient will permit the entry without a hearing of an order authorizing
retention.

(b) If no request is made for a hearing on behalf of the patient within five days,

excluding Sunday and holidays, from the date such notice of such application was
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given such patient, and if the mental hygiene legal service has not requested a hearing,
the court receiving the application may, if satisfied that the patient requires continued
retention for care and treatment or transfer and continued retention, immediately issue
an order authorizing continued retention of such patient in such hospital for a period not
to exceed six months from the date of the order or, if such patient is in a psychiatric
hospital operated by a political subdivision of the state or in a general hospital, such
order may direct the transfer of such patient to the jurisdiction of the department for
retention in a hospital operated by the state or to a private facility having an appropriate
operating certificate, to be retained therein for a period not to exceed six months from
the date of such order.

(c) Upon the demand of the patient or of anyone on his behalf or upon request
of the mental hygiene legal service, the court shall, or may on its own motion, fix a date
for the hearing of the application, in like manner as is provided for hearings in section
9.31. The provisions of such section shall apply to the procedure for obtaining and
holding a hearing and to the granting or refusal to grant an order of retention by the
court, except that if the patient has already had a hearing, he shall not have the right to
designate initially the county in'which the hearing shall be held.

(d) If the director of a hospital, in which a patient is retained pursuant to the
foregoing subdivisions of this section, shall determine that the condition of such patient
requires his further retention in a hospital, he shall, if such patient does not agree to
remain in such-hospital as a voluntary patient, apply during the period of retention
authorized by the last order of the court to the supreme court or the county court in the
county.where the hospital is located for.an order authorizing further continued retention
of such patient. The procedures for obtaining any order pursuant to this subdivision
shall be in accordance with the provisions of the foregoing subdivisions of this section;
provided that the patient or anyone on his behalf or the mental hygiene legal service
may request that the patient be brought personally before the court, in which case the
court shall not grant an order for periods of one year or longer unless such patient shall
have appeared personally before the court. The period for continued retention pursuant

to the first order obtained under this subdivision shall authorize further continued
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retention of the patient for not more than one year from the date of the order. The period
for the further continued retention of the patient authorized by any subsequent order
under this subdivision shall be for periods not to exceed two years each from the date

of the order.

S 9.35 Review of court authorization to retain an involuntary patient.

If a person who has been denied release or whose retention, continued
retention, or transfer and continued retention has been authorized pursuant to this
article, or any relative or friend in his behalf, be dissatisfied with any such order he may,
within thirty days after the making of any such order, obtain a rehearing and a review of
the proceedings already had and of such order upon a petition to a justice of the
supreme court other than the judge or justice presiding over the court making such
order. Such justice shall cause a jury to be summoned and shall try the question of the
mental iliness and the need for retention of the patient so authorized to be retained. Any
such patient or the person applying on his behalf for such review may waive the trial of
the fact by a jury and consent in writing to trial of such fact by the court. No such
petition for rehearing and review shall-be -made by anyone other than the person so
authorized to be retained or the father, mother, husband, wife, or child of such person,
unless the petitioner shall have first obtained the leave of the court upon good cause
shown. If the verdict of the jury, or the decision of the court when jury trial has been
waived, be that'such person is not-mentally-ill ‘or is'not in need of retention the justice
shall forthwith discharge him, but.if the verdict of the jury, or the decision of the court
where a jury trial has been ‘waived, be that such person is mentally ill and in need of
retention the justice shall certify that fact and make an order authorizing continued
retention under the original order. Such order shall be presented, at the time of
authorization of continued retention of such mentally ill person, to, and filed with, the
director of the hospital in which the mentally ill person is authorized to be retained, and
a copy thereof shall be forwarded to the department by such director and filed in the

office thereof. Proceedings under the order shall not be stayed pending an appeal
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therefrom, except upon an order of a justice of the supreme court, made upon a notice
and after a hearing, with provisions made therein for such temporary care or

confinement of the alleged mentally ill person as may be deemed necessary.

S 9.37 Involuntary admission on certificate of a director of community services

or his designee. *

(a) The director of a hospital, upon application by a director of community
services or an examining physician duly designated by him or her, may receive and
care for in such hospital as a patient any person who, in the opinion of the director of
community services or the director's designee, has a mental illness for which
immediate inpatient care and treatment in a hospital is appropriate and which is likely
to result in serious harm to himself or herself or others. The need for immediate
hospitalization shall be confirmed by a staff physician of the hospital prior to admission.
Within seventy-two hours, excluding Sunday and holidays, after such admission, if such
patient is to be retained for care and treatment beyond such time and he or she does
not agree to remain in such hospital as a voluntary patient, the certificate of another
examining physician who-is-a-member of the psychiatric staff of the hospital that the
patient is in need of involuntary care and treatment shall be filed with the hospital. From
the time of his or her admission under this section the retention of such patient for care
and treatment shall be subject to the provisions for notice, hearing, review, and judicial
approval of continued retention or transfer-and-continued retention provided by this
article-for the .admission and-retention. of involuntary patients, -provided ;that, for the
purposes of such-provisions, the date of admission of the patient shall'be deemed to
be the date when the patient was first received in the hospital under this section. * NB
Effective until July 1, 2004 *

(a) The director of a hospital, upon application by a director of community
services or an examining physician duly designated by him, may receive and care for
in such hospital as a patient any person who, in the opinion of the director of

community services or his designee, has a mental iliness for which immediate inpatient



176

care and treatment in a hospital is appropriate and which is likely to result in serious
harm to himself or others; "likelihood of serious harm" shall mean:

1. substantial risk of physical harm to himself as manifested by threats of or
attempts at suicide or serious bodily harm or other conduct demonstrating that he is
dangerous to himself, or

2. a substantial risk of physical harm to other persons as manifested by
homicidal or other violent behavior by which others are placed in reasonable fear or
serious physical harm. The need for immediate hospitalization shall be confirmed by a
staff physician of the hospital prior to admission. Within seventy-two hours, excluding
Sunday and holidays, after such admission, if such patient is to be retained for care
and treatment beyond such time and he does not agree to remain in such hospital as a
voluntary patient, the certificate of another examining physician who is a member of the
psychiatric staff of the hospital that the patient is in need of involuntary care and
treatment shall be filed with the hospital. From the time of his admission under this
section the retention of such patient for care and treatment shall be subject to the
provisions for notice, hearing, review, and judicial approval of continued retention or
transfer and continued retention provided by this article for the admission and retention
of involuntary patients, provided-that, for the purposes of such provisions, the date of
admission of the patient shall be deemed to be the date when the patient was first
received in the hospital under this section. * NB Effective July 1, 2004

(b) The application for admission of a_patient pursuant to this section shall be
based upon ‘a personal examination by-a director of community services or his
designee. It shall be in-writing-and-shall.be filed with-the director of such-hospital at the
time of the patient’s reception, together with a statement'in-a form-prescribed by the
commissioner giving such information as he may deem appropriate.

(c) Notwithstanding the provisions of subdivision (b) of this section, in counties
with a population of less than two hundred thousand, a director of community services
who is a licensed psychologist pursuant to article one hundred fifty-three of the
education law or a certified social worker pursuant to article one hundred fifty-four of

the education law but who is not a physician may apply for the admission of a patient
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pursuant to this section without a medical examination by a designated physician, if a
hospital approved by the commissioner pursuant to section 9.39 of this chapter is not
located within thirty miles of the patient, and the director of community services has
made a reasonable effort to locate a designated examining physician but such a
designee is not immediately available and the director of community services, after
personal observation of the person, reasonably believes that he may have a mental
illness which is likely to result in serious harm to himself or others and inpatient care
and treatment of such person in a hospital may be appropriate. In the event of an
application pursuant to this subdivision, a physician of the receiving hospital shall
examine the patient and shall not admit the patient unless he or she determines that the
patient has a mental illness for which immediate inpatient care and treatment in a
hospital is appropriate and which is likely to result in serious harm to himself or others.
If the patient is admitted, the need for hospitalization shall be confirmed by another staff
physician within twenty-four hours. An application pursuant to this subdivision shall be
in writing and shall be filed with the director of such hospital at the time of the patient’'s
reception, together with a statement in a form prescribed by the commissioner giving
such information as he may deem appropriate, including a statement of the efforts
made by the directorof community services to locate a designated examining
physician prior to making an application pursuant to this subdivision. (d) After signing
the application, the director of community services or the director’'s designee shall be
authorized and-empowered _to take into custody, detain, transport, and provide
temporary care for any 'such person. Upon-the written request of such director or the
director's designee. it shall-be the duty of peace officers, when acting pursuant to their
special duties, ‘or police officers who are members of the state police or of an
authorized police department or force or of a sheriff's department to take into custody
and transport any such person as requested and directed by such director or
designee. Upon the written request of such director or designee, an ambulance
service, as defined in subdivision two of section three thousand one of the public health

law, is authorized to transport any such person.
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(e) Reasonable expenses incurred by the director of community mental hygiene
services or his designee for the examination and temporary care of the patient and his
transportation to and from the hospital shall be a charge upon the county from which
the patient was admitted and shall be paid from any funds available for such purposes.

(f) The provisions of this section shall not be applicable to continue any patient
in a hospital who has already been admitted to the hospital under this or any other
section of this article.

(g) If a person is examined and determined to be mentally ill the fact that such
person suffers from alcohol or substance abuse shall not preclude commitment under

this section.

S 9.39 Emergency admissions for immediate observation, care, and treatment.

(a) The director of any hospital maintaining adequate staff and facilities for the
observation, examination, care, and treatment of persons alleged to be mentally ill and
approved by the commissioner to receive and retain patients pursuant to this section
may receive and retain therein as a patient for a period of fifteen days any person
alleged to have a mental-illness for which-immediate observation, care, and treatment
in a hospital is appropriate and which is likely to result in serious harm to himself or
others. "Likelihood to result in serious harm" as used in this article shall mean:

1. substantial risk of physical harm to himself as manifested by threats of or
attempts at suicide or serious bodily harm-or other conduct demonstrating that he is
dangerous to himself, or

2. a substantial risk of physical harm to other persons ‘as manifested by
homicidal or other violent behavior by which others are placed in reasonable fear of
serious physical harm. The director shall cause to be entered upon the hospital records
the name of the person or persons, if any, who have brought such person to the
hospital and the details of the circumstances leading to the hospitalization of such
person. The director shall admit such person pursuant to the provisions of this section

only if a staff physician of the hospital upon examination of such person finds that such
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person qualifies under the requirements of this section. Such person shall not be
retained for a period of more than forty-eight hours unless within such period such
finding is confirmed after examination by another physician who shall be a member of
the psychiatric staff of the hospital. Such person shall be served, at the time of
admission, with written notice of his status and rights as a patient under this section.
Such notice shall contain the patient's name. At the same time, such notice shall also
be given to the mental hygiene legal service and personally or by mail to such person
or persons, not to exceed three in number, as may be designated in writing to receive
such notice by the person alleged to be mentally ill. If at any time after admission, the
patient, any relative, friend, or the mental hygiene legal service gives notice to the
director in writing of request for court hearing on the question of need for immediate
observation, care, and treatment, a hearing shall be held as herein provided as soon as
practicable but in any event not more than five days after such request is received,
except that the commencement of such hearing may be adjourned at the request of the
patient. It shall be the duty of the director upon receiving notice of such request for
hearing to forward forthwith a copy of such notice with a record of the patient to the
supreme court or county court in the county where such hospital is located. A copy of
such notice and record shall-also-be given the mental hygiene legal service. The court
which receives such notice shall fix the date of such hearing and cause the patient or
other person requesting the hearing, the director, the mental hygiene legal service and
such other persons as the court may determine to be advised of such date. Upon such
date, or upon-such other date to which the proceeding may be adjourned, the court
shall hear testimony and examine-the person alleged.to. be mentally.ill, if it be deemed
advisable in or out of court,”and shall render "a ‘decision in ‘writing that there is
reasonable cause to believe that the patient has a mental illness for which immediate
inpatient care and treatment in a hospital is appropriate and which is likely to result in
serious harm to himself or others. If it be determined that there is such reasonable
cause, the court shall forthwith issue an order authorizing the retention of such patient
for any such purpose or purposes in the hospital for a period not to exceed fifteen days

from the date of admission. Any such order entered by the court shall not be deemed to
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be an adjudication that the patient is mentally ill, but only a determination that there is
reasonable cause to retain the patient for the purposes of this section.

(b) Within fifteen days of arrival at the hospital, if a determination is made that
the person is not in need of involuntary care and treatment, he shall be discharged
unless he agrees to remain as a voluntary or informal patient. If he is in need of
involuntary care and treatment and does not agree to remain as a voluntary or informal
patient, he may be retained beyond such fifteen day period only by admission to such
hospital or another appropriate hospital pursuant to the provisions governing
involuntary admission on application supported by medical certification and subject to
the provisions for notice, hearing, review, and judicial approval of retention or transfer
and retention governing such admissions, provided that, for the purposes of such
provisions, the date of admission of the patient shall be deemed to be the date when
the patient was first received under this section. If a hearing has been requested
pursuant to the provisions of subdivision (a), the filing of an application for involuntary
admission on medical certification shall not delay or prevent the holding of the hearing.

(c) If a person is examined and determined to be mentally ill the fact that such
person suffers from alcohol or substance abuse shall not preclude commitment under

this section.

* S 9.40 Emergency observation, care and treatment in comprehensive

psychiatric emergency.programs.

(a) The director of any. comprehensive . psychiatric emergency. program may
receive and retain therein for ‘a period not to exceed seventy-two hours, any person
alleged to have a mental illness for which immediate observation, care and treatment in
such program is appropriate and which is likely to result in serious harm to the person
or others. The director shall cause to be entered upon the program records the name of
the person or persons, if any, who have brought the person alleged to have a mental
illness to the program and the details of the circumstances leading the person or

persons to bring the person alleged to have a mental illness to the program.
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(b) The director shall cause examination of such persons to be initiated by a
staff physician of the program as soon as practicable and in any event within six hours
after the person is received into the program’s emergency room. Such person may be
retained for observation, care and treatment and further examination for up to twenty-
four hours if, at the conclusion of such examination, such physician determines that
such person may have a mental iliness for which immediate observation, care and
treatment in a comprehensive psychiatric emergency program is appropriate, and
which is likely to result in serious harm to the person or others.

(c) No person shall be involuntarily retained in accordance with this section for
more than twenty-four hours, unless (i) within that time the determination of the
examining staff physician has been confirmed after examination by another physician
who is a member of the psychiatric staff of the program and (ii) the person is admitted
to an extended observation bed, as such term is defined in section 31.27 of this
chapter. At the time of admission to an extended observation bed, such person shall be
served with written notice of his status and rights as a patient under this section. Such
notice shall contain the patient's name. The notice shall be provided to the same
persons and in the manner as if provided pursuant to subdivision (a) of section 9.39 of
this article. Written requests-for court-hearings on the question of need for immediate
observation, care and treatment shall be made, and court hearings shall be scheduled
and held, in the manner provided pursuant to subdivision (a) of section 9.39 of this
article, provided -however, if a person. is.removed or admitted to a hospital pursuant to
subdivision (e) or (f) of this-section the director of such hospital shall be substituted for
the director of the comprehensive psychiatric emergency —program .in all legal
proceedings regarding the continued retention of the person.

(d) If at any time it is determined that the person is no longer in need of
immediate observation, care and treatment in accordance with this section and is not in
need of involuntary care and treatment in a hospital, such person shall be released
without regard to the provisions of section 29.15 of this chapter, unless such person

agrees to be admitted to another appropriate hospital as a voluntary or informal patient.
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(e) If at any time within the seventy-two hour period it is determined that such
person continues to require immediate observation, care and treatment in accordance
with this section and such requirement is likely to continue beyond the seventy-two hour
period, such person shall be removed within a reasonable period of time to an
appropriate hospital authorized to receive and retain patients pursuant to section 9.39
of this article and such person shall be evaluated for admission and, if appropriate,
shall be admitted to such hospital in accordance with section 9.39 of this article, except
that if the person is admitted, the fifteen day retention period of subdivision (b) of
section 9.39 of this article shall be calculated from the time such person was initially
registered into the emergency room of the comprehensive psychiatric emergency
program. Any person removed to a hospital pursuant to this paragraph shall be
removed without regard to the provisions of section 29.11 or 29.15 of this chapter and
shall not be considered to have been transferred or discharged to another hospital.

(f) Nothing in this section shall preclude the involuntary admission of a person
to an appropriate hospital pursuant to the provisions of this article if at any time during
the seventy-two hour period it is determined that the person is in need of involuntary
care and treatment in a hospital and the person does not agree to be admitted to a
hospital as a voluntary-or-informal patient. Efforts shall be made to assure that any
arrangements for such involuntary admissions in an appropriate hospital shall be made
within a reasonable period of time.

(g) If a person is examined and determined to be mentally ill the fact that such
person suffers from alcohol-or substance abuse-shall not preclude receipt or retention
under this section.

(h) All time periods referenced in this section shall be calculated from the time
such person is initially registered into the emergency room of the comprehensive

psychiatric emergency program. * NB Repealed July 1, 2004 *

*S 9.41 Emergency admissions for immediate observation, care, and treatment;

powers of certain peace officers and police officers.
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Any peace officer, when acting pursuant to his or her special duties, or police
officer who is a member of the state police or of an authorized police department or
force or of a sheriff's department may take into custody any person who appears to be
mentally ill and is conducting himself or herself in a manner which is likely to result in
serious harm to the person or others. Such officer may direct the removal of such
person or remove him or her to any hospital specified in subdivision (a) of section 9.39
or any comprehensive psychiatric emergency program specified in subdivision (a) of
section 9.40, or, pending his or her examination or admission to any such hospital or
program, temporarily detain any such person in another safe and comfortable place, in
which event, such officer shall immediately notify the director of community services or,
if there be none, the health officer of the city or county of such action. * NB Effective

until July 1, 2004

* S 9.41 Emergency admissions for immediate observation, care, and treatment;

powers of certain peace officers and police officers.

Any peace officer, when acting pursuant to his special duties, or police officer
who is a member of the state police or of an authorized police department or force or of
a sheriff's department may take into custody any person who appears to be mentally ill
and is conducting himself in a manner which is likely to result in serious harm to himself
or others. "Likelihood to result.in serious harm" shall. mean

(1) substantial risk of physical harm to himself as manifested by threats of or
attempts.-at: suicide. or-serious-bodily. harm-or.other.conduct demonstrating that he is
dangerous to himself, or

(2) a substantial risk of physical harm to other persons as manifested by
homicidal or other violent behavior by which others are placed in reasonable fear of
serious physical harm. Such officer may direct the removal of such person or remove
him to any hospital specified in subdivision (a) of section 9.39 or, pending his
examination or admission to any such hospital, temporarily detain any such person in

another safe and comfortable place, in which event, such officer shall immediately
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notify the director of community services or, if there be none, the health officer of the
city or county of such action.

* NB Effective July 1, 2004 *

*S 9.43 Emergency admissions for immediate observation, care, and treatment;

powers of courts.

(a) Whenever any court of inferior or general jurisdictionis informed by verified
statement that a person is apparently mentally ill and is conducting himself or herself in
a manner which in a person who is not mentally ill would be deemed disorderly conduct
or which is likely to result in serious harm to himself or herself, such court shall issue a
warrant directing that such person be brought before it. If, when said person is brought
before the court, it appears to the court, on the basis of evidence presented to it, that
such person has or may have a mental illness which is likely to result in serious harm to
himself or herself or others, the court shall issue a civil order directing his or her
removal to any hospital specified in subdivision (a) of section 9.39 or any
comprehensive psychiatric emergency program specified in subdivision (a) of section
9.40, willing to receive such person fora determination by the director of such hospital
or program whether such person should be retained therein pursuant to such section.

(b) Whenever a person before a court in a criminal action appears to have a
mental illness which is likely to result in serious harm to himself or herself or others and
the court determines either-that the crime has ‘not been committed or that there is not
sufficient cause. to-believe that such person.is guilty thereof, the court may issue a civil
order as above provided, and in such-cases the criminal action shall-terminate.

* NB Effective until July 1, 2004 *

*S 9.43 Emergency admissions for immediate observation care, and treatment;

powers of courts.
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(a) Whenever any court of inferior or general jurisdiction is informed by verified
statement that a person is apparently mentally ill and is conducting himself in a manner
which in a person who is not mentally ill would be deemed disorderly conduct or which
is likely to result in serious harm to himself or others as defined in section 31.39, such
court shall issue a warrant directing that such person be brought before it. If, when said
person is brought before the court, it appears to the court, on the basis of evidence
presented to it, that such person has or may have a mental iliness which is likely to
result in serious harm to himself or others, the court shall issue a civil order directing his
removal to any hospital specified in subdivision (a) of section 31.39 willing to receive
such person for a determination by the director of such hospital whether such person
should be retained therein pursuant to such section.

(b) Whenever a person before a court in a criminal action appears to have a
mental illness which is likely to result in serious harm to himself or others and the court
determines either that the crime has not been committed or that there is not sufficient
cause to believe that such person is guilty thereof, the court may issue a civil order as
above provided, and in such cases the criminal action shall terminate.

* NB Effective July 1, 2004 *

*S 9.45 Emergency admissions for immediate observation, care, and treatment

powers of directors of community services.

The director of community 'services or the director’'s designee shall have the
power-to-direct the removal of any. person, within his or her jurisdiction, to a hospital
approved by the commissioner-pursuant to subdivision (a) of section 9.39 of this article,
or to a comprehensive psychiatric emergency program pursuant to subdivision (a) of
section 9.40 of this article, if the parent, adult sibling, spouse or child of the person, the
committee of the person, a licensed psychologist, registered professional nurse or
certified social worker currently responsible for providing treatment services to the
person, a licensed physician, health officer, peace officer or police officer reports to

him that such person has a mental illness for which immediate care and treatment in a
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hospital is appropriate and which is likely to result in serious harm to himself or herself
or others. It shall be the duty of peace officers, when acting pursuant to their special
duties, or police officers, who are members of an authorized police department or force
or of a sheriff's department to assist representatives of such director to take into
custody and transport any such person. Upon the request of a director of community
services or the director's designee an ambulance service, as defined in subdivision
two of section three thousand one of the public health law, is authorized to transport
any such person. Such person may then be retained in a hospital pursuant to the
provisions of section 9.39 or in a comprehensive psychiatric emergency program
pursuant to the provisions of section 9.40 of this article.

* NB Effective until July 1, 2004 *

*S 9.45 Emergency admissions for immediate observation, care, and treatment;

powers of directors of community services.

The director of community services or his designee shall have the power to direct
the removal of any person, within his jurisdiction, to a hospital approved by the
commissioner pursuant to subdivision (a) of section 9.39 of this article if the parent, spouse,
or child of the person, a licensed physician, health officer, peace officer or police officer
reports to him that such person has a mental illness for which immediate care and
treatment in a hospital is appropriate and which is likely to result in serious harm to himself
or others, as defined in section 9.39 of this article. It shall be'the duty of peace officers,
when-acting pursuant to their special duties, or. police officers, who are members of an
authorized police department or-force or of a sheriff's department to assist representatives
of such director to take into custody and transport any such person. Upon the request of a
director of community services or his designee an ambulance service, as defined in
subdivision two of section three thousand one of the public health law, is authorized to
transport any such person. Such person may then be retained pursuant to the provisions of

section 9.39 of this article. * NB Effective July 1, 2004
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S 9.55 Emergency admissions for immediate observation, care and treatment;

powers of qualified psychiatrists.

A qualified psychiatrist shall have the power to direct the removal of any person,
whose treatment for a mental illness he or she is either supervising or providing in a
facility licensed or operated by the office of mental health which does not have an
inpatient psychiatric service, to a hospital approved by the commissioner pursuant to
subdivision (a) of section 9.39 of this article or to a comprehensive psychiatric
emergency program, if he or she determines upon examination of such person that such
person appears to have a mental iliness for which immediate observation, care and
treatment in a hospital is appropriate and which is likely to result in serious harm to
himself or herself or others. Upon the request of such qualified psychiatrist, peace
officers, when acting pursuant to their special duties, or police officers, who are
members of an authorized police department or force or of a sheriff's department shall
take into custody and transport any such person. Upon the request of a qualified
psychiatrist an ambulance service, as defined by subdivision two of section three
thousand one of the public health law, is authorized to transport any such person. Such
person may then be admitted to-a hospital-in-accordance with the provisions of section
9.39 of this article or to a comprehensive psychiatric emergency program in accordance

with the provisions of section 9.40 of this article. * NB Effective until July 1, 2004

* S 9.55 Emergency admissions for immediate observation, care and treatment;

powers of qualified psychiatrists.

A qualified psychiatrist shall have the power to direct the removal of any person,
whose treatment for a mental iliness he is either supervising or providing in a facility
licensed or operated by the office of mental health which does not have an inpatient
psychiatric service, to a hospital approved by the commissioner pursuant to subdivision
(a) of section 9.39 of this article, if he determines upon examination of such person that

such person appears to have a mental iliness for which immediate observation, care
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and treatment in a hospital is appropriate and which is likely to result in serious harm to
himself or others, as defined in section 9.39 of this article. Upon the request of such
qualified psychiatrist, peace officers, when acting pursuant to their special duties, or
police officers, who are members of an authorized police department or force or of a
sheriff's department shall take into custody and transport any such person. Upon the
request of a qualified psychiatrist an ambulance service, as defined by subdivision two
of section three thousand one of the public health law, is authorized to transport any
such person. Such person may then be admitted in accordance with the provisions of

section 9.39 of this article. * NB Effective July 1, 2004

* S 9.57 Emergency admissions for immediate observation, care and treatment;

powers of emergency room physicians.

A physician who has examined a person in an emergency room or provided
emergency medical services at a general hospital, as defined in article twenty-eight of the
public health law, which does not have an inpatient psychiatric service, or a physician who
has examined a person in a comprehensive psychiatric emergency program shall be
authorized to request that the director of the program or hospital, or the director’'s designee,
direct the removal of such person to a hospital approved by the commissioner pursuant to
subdivision (a) of section 9.39 of this article or to a comprehensive psychiatric emergency
program, if the physician determines upon examination of such person that such person
appears to have a mental illness for which immediate care and treatment in a hospital is
appropriate and which is likely-to result in serious harm to himself or others. Upon the
request of the physician, the director of the program or hospital or the director’'s designee, is
authorized to direct peace officers, when-acting pursuant to their special duties, or police
officers, who are members of an authorized police department or force or of a sheriff's
department to take into custody and transport any such person. Upon the request of an
emergency room physician or the director of the program or hospital, or the director's
designee, an ambulance service, as defined by subdivision two of section three thou- sand
one of the public health law, is authorized to take into custody and transport any such

person. Such person may then be admitted to a hospital in accordance with the provisions
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of section 9.39 of this arti- cle or to a comprehensive psychiatric emergency program in

accordance with the provisions of section 9.40 of this article. * NB Effective until July 1, 2004

*S 9.57 Emergency admissions for immediate observation, care and treatment;

powers of emergency room physicians.

A physician who has examined a person in an emergency room or provided
emergency medical services at a general hospital, as defined in article twenty-eight of
the public health law, which does not have an inpatient psychiatric service, shall be
authorized to request that the director of the hospital, or his designee, direct the removal
of such person to a hospital approved by the commissioner pursuant to subdivision (a)
of section 9.39 of this article, if the physician determines upon examination of such
person that such person appears to have a mental illness for which immediate care and
treatment in a hospital is appropriate and which is likely to result in serious harm to
himself or others, as defined in section 9.39 of this article. Upon the request of the
physician, the director of the hospital or his designee, is authorized to direct peace
officers, when acting pursuant to their special duties, or police officers, who are
members of an authorized police department or force or of a sheriff's department to take
into custody and transport any such person. Upon the request of an emergency room
physician or the director of the hospital, or his designee, an ambulance service, as
defined by subdivision two of section three thousand one of the public health law, is
authorized to take into custody and transport any such person. Such person may then
be admitted in accordance with the provisions of section 9.39 of this article. * NB
Effective July 1, 2004 S 9.58 Transport for evaluation; powers of approved mobile crisis
outreach teams. (a) A physician or qualified mental health professional who is a member
of an approved mobile crisis outreach team shall have the power to remove, or pursuant
to subdivision (b) of this section, to direct the removal of any person to a hospital
approved by the commissioner pursuant to subdivision (a) of section 9.39 or section
31.27 of this chapter for the purpose of evaluation for admission if such person appears
to be mentally ill and is conducting himself or herself in a manner which is likely to result

in serious harm to the person or others. (b) If the team physician or qualified mental
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health professional determines that it is necessary to effectuate transport, he or she shall
direct peace officers, when acting pursuant to their special duties, or police officers,
who are members of an authorized police department or force or of a sheriff's
department, to take into custody and transport any persons identified in subdivision (a)
of this section. Upon the request of such physician or qualified mental health
professional, an ambulance service, as defined in subdivision two of section three
thousand one of the public health law, is authorized to transport any such persons. Such
persons may then be evaluated for admission in accordance with the provisions of
section 9.27, 9.39, 9.40 or other sections of this article, provided that such admission
decisions shall be made independent of the fact that the person was transported
pursuant to the provisions of this section and, provided further, such transport shall not
create a presumption that the person should be involuntarily admitted to a hospital. (c)
The commissioner shall be authorized to develop standards, in consultation with the
commissioner of the division of criminal justice services, relating to the training
requirements of teams established pursuant to this section. Such training shall, at a
minimum, help to ensure that the provision of crisis and emergency services are
provided in a manner which protects the health and safety and respects the individual
needs and rights of persons being evaluated or transported pursuant to this section. (d)
As used in this section: (1) "Approved mobile crisis outreach team" shall mean a team of
persons operating as part of a mobile crisis outreach program approved by the
commissioner of mental health, which may include mobile crisis outreach teams funded
pursuant to section 41.55 of this chapter. (2) "Qualified mental health professional" shall

mean a licensed psychologist, certified social worker or registered professional nurse

ARTICLE 21
ALCOHOLISM FACILITIES

Section 21.09 Emergency service for intoxicated persons and persons
incapacitated by alcohol

(a) As used in this article:
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(1) “Intoxicated persons” means a person whose mental or physical
functioning is substantially impaired as a result of the presence of alcohol in his or her body.

(2) “Incapacitated by alcohol” means that a person, as a result of the
use of alcohol, s unconscious or has his or her judgment otherwise so impaired that he
or she is incapable of realizing and making a rational decision with respect to his or her
need for treatment.

(3) “Likelihood to result in harm” or “likely to result in harm” means (i)

a substantial risk of physical harm to the person as manifested by threats
of or attempt at suicide or serious bodily harm or other conduct demonstrating that the
person is dangerous to himself or herself, or (ii) a substantial risk of physical harm to
other persons as manifested by homicide or other violent behavior by which others are
placed in reasonable fear of serious physical harm.

(c) A person who appears to be incapacitated by alcohol to the degree
that there is a likelihood to result in harm to the person or others may be taken by a
peace officer, when acting pursuant to his special duties, or a police officer who is a
member of the state police or of an authorized police department or force or of a
sheriff's department or by the director of community services or a person duly
designated by him to—an alcoholism facility for immediate observation, care, and
emergency treatment or, if no alcoholism facility is available, to any other place authorized
by the commissioner to give emergency treatment. Every reasonable effort shall be made to
protect the health and safety of such person.

(e) A person who is brought to-any such facility and who previously
objected. to being- brought thereto, .shall be. examined as. soon as possible by an
examining physician. If 'such-examining physician - determines "that such person is
incapacitated by alcohol to the degree that there is a likelihood to result in harm to the
person or others, he or she may be retained for emergency treatment. If the examining
physician determines that such person is not incapacitated by alcohol to the degree that
there is a likelihood to result in harm to the person or others, he or she must be released.

In no event may such person be retained against his or her objection beyond (1) the time
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that he or she is no longer incapacitated by alcohol to the degree that there is a likelihood

to result in harm to the person or others, or (2) a period longer than forty eight hours.

ARTICLE 23
SUBSTANCE ABUSE SERVICES

Section 23.02 Emergency services for substance impaired persons and persons
incapacitated by substances

(a) As used in this article:

(1) “Substance impaired persons” means a person whose mental or
physical functioning is substantially impaired as a result of the presence of substances
in his or her body.

(2) “Incapacitated by substances” means that a person, as a result of
the use of substances, is unconscious or has his or her judgment otherwise so impaired
that he or she is incapable of realizing and making a rational decision with respect to his
or her need for treatment.

(3) ““Likelihood to result in harm” or “likely to result in harm” means (i)

a substantial risk of physical harm to the person as manifested by threats
of or attempt at suicide or serious bodily harm or other conduct demonstrating that the
person is dangerous to himself or herself, or (ii) a substantial risk of physical harm to
other persons as manifested by homicide or other violent behavior by which others are
placed in reasonable fear of serious physical harm.

(c) A person who appears to be incapacitated by substances to the
degree that there is a likelihood to result.in harm to the person or others may be taken
by a peace officer, when acting pursuant to his special duties, or a police officer who is
a member of the state police or of an authorized police department or force or of a
sheriff's department or by the director of community services or a person duly
designated by him to a hospital by the commissioner, for immediate observation, care,

and emergency treatment
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(e) A person who is brought to any such facility and who previously
objected to being brought thereto, shall be examined as soon as possible by an
examining physician. If such examining physician determines that such person is
incapacitated by substances to the degree that there is a likelihood to result in harm to
the person or others, he or she may be retained for emergency treatment. If the
examining physician determines that such person is not incapacitated by substances to
the degree that there is a likelihood to result in harm to the person or others, he or she
must be released. In no event may such person be retained against his or her objection
beyond (1) the time that he or she is no longer incapacitated by substances to the
degree that there is a likelihood to result in harm to the person or others, or (2) a period

longer than forty eight hours.

ARTICLE 31
REGULATION AND QUALITY CONTROL OF SERVICES FOR
THE MENTALLY DISABLE

Section 31.16 Suspension, revocation, or limitation of an operating certificate
and imposition of fines.

(b) The commissioner may impose a fine of up to one thousand dollars
upon a finding that the holder of the certificate has failed to comply with the terms of its
operating certificate or with the provisions of any applicable statute, rule or regulation

(c) The penalty provided for in paragraph (b) of this section may be
recovered by an action brought by the  commissioner in any court of competent

jurisdiction

ARTICLE 33
RIGHT OF PATIENTS

Section 33.03 Quality of care and treatment
(a) Each patient in a facility and each person receiving services for

mental disability shall receive care and treatment that is suited to his needs and
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skillfully, safely, and humanely administered with full respect for his dignity and
personal integrity.

(b) Subject to regulations of the commissioner, the director of a
facility shall require the following in order to assure protection of patients in their care
and treatment:

1. careful reexamination and evaluation of each patient not less than
once a year.

2. medical and dental evaluations and evaluations of mentaldisabilities
of inpatients by qualified professionals no less frequently than once a year.

3. the order of a staff member operating within the scope of
aprofessional license for any treatment or therapy based on appropriate examination.

4. consent for surgery, shock treatment, major medical treatment in the
nature of surgery, or the use of experimental drugs or procedures.

5. inclusion in the patient's clinical record of all written treatmentplans and
notation of examinations, individualized treatment programs,evaluations and reexaminations,
orders for treatment, and specific therapies, signed by the personnel involved.

(c) A patient who is removed, but not discharged, from a hospital to receive
medical or surgical care at a facility, at a hospital as defined in article twenty-eight of the
public health law, or at the offices of a health care professional, shall remain subject to the
provisions of article nine of this chapter. During the period of time that the patient is removed
for the purpose of receiving such medical or surgical care, all of the patient's rights
enumerated by article nine of this chapter shall be preserved. Nothing in this subdivision shall
be construed ito affect the status' or rights of a patient pursuant to article nine of this
chapter, who.is removed, but not discharged from a hospital for other purposes.

(d)-The commissioner shall promulgate and administer regulations and
policies for the establishment of minimum standards for the active programming of
patients in adult psychiatric centers.

1. Such standards shall take into account the: medical, psychological,
social, vocational, educational and recreational needs of patients including the
specialized needs of patients such as those whose mental illness is combined with

chemical dependency, mental retardation or developmental disability. The standards
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shall also take into account the type and mix of programs required at a given facility,
and the availability of programming at a variety of times and locations.

2. Such standards shall include but not be limited to, a minimum
number of required hours of programming per patient per week and staff requirements
based on the type of programming and the needs of patients served. Such standards
shall provide for programming exemptions for patients whose clinical or medical
condition renders program participation inappropriate and for the regular review of
those exemptions. Additionally, a patient may refuse participation in programming
provided however that such refusal is consistent with applicable provisions of law.
The regulations shall also provide for routine evaluations of the implementation of

scheduled programming as well as its effect on identified patient needs.

S 33.04 Restraint of patients.

(a) As used in this section, "restraint" means the use of an apparatus on
a patient which prevents the free movement of both arms or both legs or which totally
immobilizes such patient, and which the patient is unable to remove easily.

(b) Restraint shall be employed only when necessary to prevent a
patient from seriously injuring himself or others. It may be applied only if less
restrictive techniques have been clinically determined to be inappropriate or insufficient
to avoid such injury. It may not be employed as punishment, for the convenience of
staff, or as a substitute for treatment programs.

(c)  The "camisale" and 'the "full or partial restraining sheet", or such
other less restrictive restraints authorized by the commissioner, shall be the only
permissible forms of restraint.

(d) Restraint shall be effected only by written order of a physician after
a personal examination of the patient except in an emergency situation, as
provided by subdivision (e) of this section. The order shall set forth the facts justifying
the restraint and shall specify the nature of the restraint and any conditions for
maintaining the restraint. The order shall also set forth the time of expiration of the

authorization, with such order to apply for a period of no more than four hours,
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provided, however, that any such order imposing restraint after nine o'clock p.m. may
extend until nine o'clock a.m. of the nextday. A full record of restraint, including all
signed orders of physicians, shall be kept in the patient’s file and shall be subject to
inspection by authorized persons.

(e) If an emergency situation exists in which the patient is engaging in
activity that presents an immediate danger to himself or others and a physician is not
immediately available, restraint may be effected only to the extent necessary to prevent
the patient from injuring himself or others at the direction of the senior member of
the staff who is present. The senior staff member shall cause a physician to be
immediately summoned and shall record the time of the call and the person
contacted. Pending the arrival of a physician, the patient shall be kept under constant
supervision. If a physician does not arrive within thirty minutes of being summoned, the
senior staff member shall record any such delay in the patient’s clinical record and
also place into the patient’s clinical record a written description of the facts justifying
the emergency restraint which shall specify the nature of the restraint and any conditions
for maintaining the restraint until the arrival of a physician, the reasons why less
restrictive forms of restraint were not used, and a description of the steps taken to
assure that the patient's needs, comfort and safety were properly cared for. Such
physician shall place in the clinical record an explanation for any such delay. (f) During
the time that a patient is in restraint, he shall be monitored to see that his physical
needs, comfort, and safety areproperly cared for. An assessment of the patient's
condition shall be made at least once every thirty minutes or at more frequent intervals
as directed ‘by a physician. The assessment shall be recorded and placed in the
patient’s file. A patient in restraint shall be released from restraint at least every two
hours, except when asleep. If at-any time a patient upon being released from restraint
makes _no overt gestures that would threaten serious harm or injury to himself or
others, restraint shall not be reimposed and a physician shall be immediately notified.
Restraint shall not be reimposed in such situation unless in the physician's
professional judgment release would be harmful to the patient or others.

(g) A record of all restraints shall be kept by the director of the facility.

(h) Nothing in this section shall prevent the use of mechanical supports

necessary to keep an infirm or disabled patient in a safe or comfortable position or to
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provide stability necessary for therapeutic measures such as immobilization of fractures,

administration of intravenous or other medically necessary procedures.

S 33.13 Clinical records; confidentiality

(c) Such information about patients or clients reported to the
offices, including the identification of patients or clients, and clinical records or clinical
information tending to identify patients or clients, at office facilities shall not be a
public record and shall not be released by the offices or its facilities to any person or
agency outside of the offices except as follows:

-. with the consent of the appropriate commissioner, to:

(v) appropriate persons and entities when necessary to prevent imminent

serious harm to the patient or client or another person.
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The Mental Health Act 1983

Application of Act: "Mental Disorder"

1.- (1) The provisions of this Act shall have effect with respect to the
reception, care and treatment of mentally disordered patients, the management of their

property and other related matters.

(2) In-this.Act-

"mental disorder " means mental illness, arrested or incomplete
development of mind, psychopathic disorder and any other disorder or disability of mind

and " mentally disordered " shall be construed accordingly;

"severe mental impairment " means a state of arrested or incomplete
development of mind which includes severe impairment of intelligence and social

functioning and is associated with abnormally aggressive or seriously irresponsible
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conduct on the part of the person concerned and " severely mentally impaired " shall be

construed accordingly;

"mental impairment " means a state of arrested or incomplete
development of mind (not amounting to severe mental impairment) which includes
significant impairment of intelligence and social functioning and is associated with
abnormally aggressive or seriously irresponsible conduct on the part of the person

concerned and mentally impaired " shall be construed accordingly

“psychopathic disorder " means a persistent disorder or disability of
mind (whether or not including significant impairment of intelligence) which results in
abnormally aggressive or seriously irresponsible conduct on the part of the person

concerned .

(3) Nothing in subsection (2) above shall be construed as implying
that a person may be dealt with under this Act as suffering from mental disorder, or from
any form of mental scribed in this section, by reason only of promiscuity or other immoral

conduct, sexual deviancy or dependence on alcohol or drugs.
PART II

COMPULSORY ADMISSION TO HOSPITAL AND GUARDIANSHIP

Procedure for hospital admission

Admission for assessment

2.- (1) A patient may be admitted to a hospital and detained there for the
period allowed by subsection (4) below in pursuance of an application (in this Act
referred to as " an application for admission for assessment ") made in accordance with

subsections (2) and (3) below-

(2) An application for admission for assessment may be made in

respect of a patient on the grounds that-
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(a) he is suffering from mental disorder of a nature or degree which
warrants the detention of the patient in a hospital for assessment (or for assessment

followed by medical treatment) for at least a limited period -, and

(b) he ought to be so detained in the interests of his own health or

safety or with a view to the protection of other persons.

(3) An application for admission for assessment shall be founded on
the written recommendations in the prescribed form of two registered medical
practitioners, including in each case a statement that in the opinion of the practitioner

the conditions set out in subsection (2) above are complied with.

(4) Subject to the provisions of

29(4) below, a patient admitted to hospital in pursuance of an application
for admission for assessment may be detained for a period not exceeding 28 days
beginning with the day on which he is admitted, but shall not be detained after the
expiration of that period unless before it has expired he has become liable to be
detained by virtue of a subsequent application, order or direction under the following

provisions of this Act.

Admission for treatment

3.-(1)A patient may be admitted to a hospital and detained there for the
period-allowed-by-the following provisions of this-Act.in-pursuance of an application (in
this Act referred to as an application for admission for treatment") made in accordance

with this section.

(2) An application for admission for treatment may be made in respect

of a patient on the grounds that-
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(@) he is suffering from mental illness, severe mental impairment,
psychopathic disorder or mental impairment and his mental disorder is of a nature or degree

which makes it appropriate for him to receive medical treatment in a hospital; and

(b) in the case of psychopathic disorder or mental impairment, such

treatment is likely to alleviate or prevent a deterioration of his condition; and

(c) it is necessary for the health or safety of the patient or for the
protection of other persons that he should receive such treatment and it cannot be

provided unless he is detained under this section.

(3) An application for admission for treatment shall be founded on the
written recommendations in the prescribed form of two registered medical practitioners.
including in each case a statement that in the opinion of the practitioner the conditions
set out in subsection (2) above are complied with; and each such recommendation

shall. include

(a) such particulars as may be prescribed of the grounds for that
opinion so far as it relates to the conditions set out in paragraphs (a) and (b) of that

subsection and

(b) a statement of the reasons for that opinion so far as it relates to the
conditions set out in paragraph (c) of that subsection, specifying whether other methods

of dealing with the patient are available and, if so, why they are-not appropriate.
Admission for assessment in cases of- emergency

4 - (1) In any case of urgent necessity, an application for admission
for assessment may be made in respect of a patient in accordance with the following
provisions of this section, and any application so made is in this Act referred to as " an

emergency application”

(2) An emergency application may be made either by an approved

social worker or by the nearest relative of the patient ; and every such application shall
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include a statement that it is of urgent. necessity for the patient to be admitted and
detained under section 2 above, and that compliance with the provisions of this Part of

this Act relating to applications under that section would involve undesirable delay.

(3) An emergency application shall be sufficient in the first instance if
founded on one of the medical recommendations required by section 2 above, given, if
practicable, by a practitioner who has previous acquaintance with the patient and
otherwise complying with the requirements of section 12 below so far as applicable to a

single recommendation, and verifying the statement referred to in subsection (2) above.

(4) An emergency application shall cease to have effect on the
expiration of a period of 72 hours from the time when the patient is admitted to the

hospital unless-

(a) the second medical recommendation required by section 2 above

is given and received by the managers within that period; and

(b) that recommendation and the recommendation referred to in
subsection (3) above together comply with all the requirements of section 12 below

(other than the requirement as to the time of signature of the second recommendation).

(5) In relation to an emergency application, section 11 below shall
have effect as if in subsection (5) of that section for the words " the period of 14 days
ending with the date of the application " there ‘were-substituted the words " the previous

24 hours ",
Application.in respect of patient already in hospital

5 - (1) An application for the admission of a patient to a hospital may be
made under this Part of this Act notwithstanding that the patient is already an in-patient in
that hospital or, in the case of an application for admission for treatment that the patient is for
the time being liable to be detained in the hospital in pursuance of an application for

admission for assessment; and where an application is so made the patient shall be treated
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for the purposes of this Part of this Act as if he had been admitted to the hospital at the time

when that application was received by the managers.

(2) If, in the case of a patient who is an in-patient in a hospital, it
appears to the registered medical practitioner in charge of the treatment of the patient
that an application ought to be made under this Part of this Act for the admission of the
patient to hospital, he may furnish to the managers a report in writing to that effect; and
in any such case the patient may be detained in the hospital for a period of 72 hours

from the time when the report is so furnished.

(3) The registered medical practitioner in charge of the treatment of a
patient in a hospital may nominate one (but not more than one) other registered medical
practitioner on the staff of that hospital to act for him under subsection (2) above in his

absence.

(4) If, in the case of a patient who is receiving treatment for mental

disorder as an in-patient in a hospital, it appears to a nurse of the prescribed class-

(a) that the patient is suffering from mental disorder to such a degree
that it is necessary for his health or safety or for the protection of others for him to be

immediately restrained from leaving the hospital; and

(b) that it is not practicable to secure the immediate attendance of a
practitioner for the purpose of furnishing a report under subsection (2) above, the nurse
may record that factin writing ; and'in that event the patient-may be detained in the
hospital for a period of six hours from the time when that fact is so recorded or until the
earlier arrival at the place where the patient'is detained of a practitioner having power to

furnish.a report under that subsection.

(5) A record made under subsection (4) above shall be delivered by
the nurse (or by a person authorised by the nurse in that behalf) to the managers of the
hospital as soon as possible after it is made, and where a record is made under that
subsection the period mentioned in subsection (2) above shall begin at the time when it

is made.
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(6) The reference in subsection (1) above to an in-patient does not
include an in-patient who is liable to be detained in pursuance of an application under
this Part of this Act and the references in subsections (2) and (4) above do not include

an in-patient who is liable to be detained in a hospital under this Part of this Act.

(7) In subsection (4) above " prescribed " means prescribed by an

order made by the Secretary of State.
After-care under supervision
Application for supervision
25A.-(1) Where a patient-

(a) is liable to be detained in a hospital in pursuance of an

application for admission for treatment; and

(b) has attained the age of 16 years, an application may be made for
him to be supervised after he leaves hospital, for the period allowed by the following
provisions of this Act, with a view to securing that he receives the aftercare services

provided for him under section 117 below.

(2) In this Act an application for a patient to be so supervised is
referred to as a "supervision application"; and where a supervision application has been
duly made and accepted under this Part of this Act-in-respect-of a patient and he has
left hospital, he is for the purposes of this Act "subject to after-care under supervision"

(until'he ceases to be so subject in-accordance with the provisions of this Act).

(3) A supervision application shall be made in accordance with this

section and sections 25B and 25C below.

(4) A supervision application may be made in respect of a patient

only on the grounds that-
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(a) he is suffering from mental disorder, being mental illness, severe

mental impairment, psychopathic disorder or mental impairment;

(b) there would be a substantial risk of serious harm to the health or
safety of the patient or the safety of other persons, or of the patient being seriously
exploited, if he were not to receive the after-care services to be provided for him under

section 117 below after he leaves hospital; and

(c) his being subject to after-care under supervision is likely to help

to secure that he receives the after-care services to be so provided.

(5) A supervision application may be made only by the responsible

medical officer.

(6) A supervision application in respect of a patient shall be
addressed to the Health Authority which will have the duty under section 117 below to

provide after-care services for the patient after he leaves hospital.

(7) Before accepting a supervision application in respect of a patient
a Health Authority shall consult the local social services authority which will also have

that duty.

(8) Where a Health Authority accept a supervision application in

respect of a patient the Health Authority shall-

(a) inform the patient both orally and in writing-

(i) that the supervision application has been accepted; and

(i) of the effect in his case of the provisions of this Act relating to a
patient subject to after-care under supervision (including, in particular, what rights of

applying to a Mental Health Review Tribunal are available);
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(b) inform any person whose name is stated in the supervision
application in accordance with sub-paragraph (i) of paragraph (e) of section 25B(5)

below that the supervision application has been accepted; and

(c) inform in writing any person whose name is so stated in
accordance with sub-paragraph (ii) of that paragraph that the supervision application

has been accepted.

(9) Where a patient in respect of whom supervision application is
made is granted leave of absence from a hospital under section 17 above (whether

before or after the supervision application is made), references in-

(a) this section and the following provisions of this Part of this Act; and

(b) Part V of this Act, to his leaving hospital shall be construed as
references to his period of leave expiring (otherwise than on his return to the hospital or

transfer to another hospital

Making of supervision application

25B. - (1) The responsible medical officer shall not make a supervision

application unless-

(a) subsection (2) below is complied with; and

(b) the responsible medical officer has considered the matters

specified in subsection (4) below.

(2) This subsection is'complied with if-

(a) the following persons have been consulted about the making of

the supervision application-

(i) the patient;
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(i) one or more persons who have been professionally concerned

with the patient's medical treatment in hospital;

(iii) one or more persons who will be professionally concerned with

the after-care services to be provided for the patient under section 117 below; and

(iv) any person who the responsible medical officer believes will
play a substantial part in the care of the patient after he leaves hospital but will not be

professionally concerned with any of the after-care services to be so provided;

(b) such steps are practicable have been taken to consult the
person (if any) appearing to be the nearest relative of the patient about the making of

the supervision application; and

(c) the responsible medical officer has taken into account any

views expressed by the persons consulted.

(3) Where the patient has requested that paragraph (b) of

subsection (2) above should not apply, that paragraph shall not apply unless-

(a) the patient has a propensity to violent or dangerous behaviour

towards others; and

(b) the responsible medical officer considers that it is appropriate

for steps such-as are mentioned inthat paragraph to-be taken.
(4) The matters referred to in subsection (1)(b) above are-
(a) the after-care services to be provided for the patient under
section 117 below; and

(b) any requirements to be imposed on him under section 25D

below.

(5) A supervision application shall state-
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(a) that the patient is liable to be detained in a hospital in

pursuance of anapplication for admission for treatment;

(b) the age of the patient or, if his exact age is not known to the

applicant, that the patient is believed to have attained the age of 16 years;

(c) that in the opinion of the applicant (having regard in particular
to the patient's history) all of the conditions set out in sections 25A(4) above are

complied with;

(d) the name of the person who is to be the community responsible
medical officer, and of the person who is to be the supervisor, in relation to the patient

after he leaves hospital; and

(e) the name of -

(i) any person who has been consulted under paragraph (a)(iv) of

subsection (2) above; and

(i) any person who has been consulted under paragraph (b) of that

subsection.

(6) A supervision application shall be accompanied by-

(a) the written-recommendation-in the prescribed form of a registered
medical practitioner who will be professionally concerned with the patient's medical
treatment after he leaves hospital or, if no such practitioner other than the responsible

medical officer will be so concerned, of any registered medical practitioner; and

(b) the written recommendation in the prescribed form of an

approved social worker.

(7) A recommendation under subsection (6)(a) above shall include
a statement that in the opinion of the medical practitioner (having regard in particular to

the patient's history conditions set out in section 25A(4) above are complied with.
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(8) A recommendation under subsection (6)(b) above shall include
a statement that in the opinion of the social worker (having regard in particular to the
patient's history) both of the conditions set out in section 25A(4)(b) and (c) above are

complied with.
(9) A supervision application shall also be accompanied by-

(a) a statement in writing by the person who is to be the community
responsible medical officer in relation to the patient after he leaves hospital that he is to
be in charge of the medical treatment provided for the patient as part of the after-care

services provided for him under section 117 below;

(b) a statement in writing by the person who is to be the supervisor
in relation to the patient after he leaves hospital that he is to supervise the patient with a

view to securing that he receives the after-care services so provided;

(c) details of the after-care services to be provided for the patient

under section 117 below; and

(d) details of any requirements to be imposed on him under section

25D below.

(10) On making a supervision application in respect of a patient the

responsible medical officer shall-
(a) inform the patient both orally and in writing;

(b) inform any person who has been consulted under paragraph

(a)(iv) of subsection (2) above; and

(c) inform in writing any person who has been consulted under

paragraph (b) of that subsection, of the matters specified in subsection (11) below.
(11) The matters referred to in subsection (10) above are-

(a) that the application is being made;
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(b) the after-care services to be provided for the patient under

section 17 below;

(c) any requirements to be imposed on him under section 25D

below; and

(d) the name of the person who is to be the community responsible
medical officer, and of the person who is to be the supervisor, in relation to the patient

after he leaves hospital.

Requirements to secure receipt of after-care under supervision

25D. - (1) Where a patient is subject to after-care under
supervision (or, if he has not yet left hospital, is to be so subject after he leaves hospital),
the responsible after-care bodies have power to impose any of the requirements
specified in subsection (3) below for the purpose of securing that the patient receives

the after-care services provided for him for under section 117 below.

(2) In this Act "the responsible after-care bodies", in relation to a
patient, means the bodies which have (or will have) the duty under section 117 below to

provide after-care services for the patient.

(3) The requirements referred to in subsection (1) above are -

(a) that the patient reside at.a specified place;

(b) that the patient attend at specified places.and times for the

purpose of medical treatment, occupation, education or training; and

(c) that access to the patient be given, at any place where the
patient is residing, to the supervisor, any registered medical practitioner or any

approved social worker or to any other person authorised by the supervisor.

(4) A patient subject to after-care under supervision may be

taken and conveyed by, or by any person authorised by, the supervisor to any place
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where the patient is required to reside or to attend for the purpose of medical treatment,

occupation, education or training.

(5) A person who demands-

(a) to be given access to a patient in whose case a requirement

has been imposed under subsection (3)(c) above; or

(b) to take and convey a patient in pursuance of subsection (4)
above,shall if asked to do so, produce some duly authenticated document to show that

he is a person entitled to be given access to, or to take and convey, the patient.

Treatment requiring consent and second opinion

57.- (1) This section applies to the following forms of medical

treatment for mental disorder-

(@) any surgical operation for destroying brain tissue or for

destroying the functioning of brain tissue; and

(b) such other forms of treatment as may be specified for the

purposes of this section by regulations made by the Secretary of State.

(2) Subject to section 62 below, a patient shall not be given any

form of treatment to which this section applies unless he has consented to it and -

(a) aregistered medical practitioner appointed for the purposes
of this-Part of this-Act by-the Secretary of State (not being,the responsible medical
officer) and two other persons appointed for the purposes of this paragraph by the
Secretary of State (not being registered medical practitioners) have certified in writing
that the patient is capable of understanding the nature, purpose and likely effects of the

treatment in question and has consented to it; and

(b) the registered medical practitioner referred to in paragraph

(a) above has certified in writing that, having regard to the likelihood of the treatment
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alleviating or preventing a deterioration of the patient's condition, the treatment should

be given.

(3) Before giving a certificate under subsection (2)(b) above the
registered medical practitioner concerned shall consult two other persons who have
been professionally concerned with the patient's medical treatment, and of those
persons one shall be a nurse and the other shall be neither a nurse nor a registered

medical practitioner.

(4) Before making any regulations for the purpose of this section

the Secretary of State shall consult such bodies as appear to him to be concerned

Treatment requiring consent or a second opinion

58.- (1) This section applies to the following forms of medical

treatment for mental disorder-

(a) such forms of treatment as may be specified for the purposes

of this section by regulations made by the Secretary of State;

(b) the administration of medicine to a patient by any means (not
being a form of treatment specified under paragraph (a) above or section 57 above) at any
time during a period.for-which-he is-liable, to. be detained-as-a patient to whom this Part of
this Act applies if three months or more have elapsed since the first occasion in that period

when-medicine-was-administered to-him by any means-for his mental disorder.

(2) The Secretary of State may by order vary the length of the

period mentioned in subsection (1)(b) above.

(3) Subject to section 62 below, a patient shall not be given any

form of treatment to which this section applies unless-
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(a) he has consented to that treatment and either the responsible
medical officer or a registered medical practitioner appointed for the purposes of this Part
of this Act by the Secretary of State has certified in writing that the patient is capable of

understanding its nature, purpose and likely effects and has consented to it; or

(b) a registered medical practitioner appointed as aforesaid (not
being the responsible medical officer) has certified in writing that the patient is not
capable of understanding the nature, purpose and likely effects of that treatment or has
not consented to it but that, having regard to the likelihood of its alleviating or preventing

a deterioration of his condition, the treatment should be given.

(4) Before giving a certificate under subsection (3)(b) above the
registered medical practitioner concerned shall consult two other persons who have
been professionally concerned with the patient's medical treatment, and of those
persons one shall be a nurse and the other shall be neither a nurse nor a registered

medical practitioner.

(5) Before making any regulations for the purposes of this section

the Secretary of State shall consult such bodies as appear to him to be concerned.

Withdrawal of consent

60.--(1) Where the consent of a patient to any treatment has been given
for the purposes of section 57 or 58 above, the patient-may, subject to section 62 below,
at any time before the completion of the treatment withdraw his consent, and those
sections‘shall then apply as ‘if the remainder of the treatment were a separate form of

treatment.

(2) Without prejudice to the application of subsection (1) above to
any treatment given under the plan of treatment to which a patient has consented, a
patient who has consented to such a plan may, subject to section 62 below, at any time
withdraw his consent to further treatment, or to further treatment of any description,

under the plan.
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Urgent treatment
62.--(1) Sections 57 and 58 above shall not apply to any treatment-
(a) which is immediately necessary to save the patient's life; or

(b) which (not being irreversible) is immediately necessary to

prevent a serious deterioration of his condition; or

(c) which (not being irreversible or hazardous) is immediately

necessary to alleviate serious suffering by the patient; or

(d) which (not being irreversible or hazardous) is immediately
necessary and represents the minimum interference necessary to prevent the patient

from behaving violently or being a danger to himself or to others.

(2) Sections 60 and 61(3) above shall not preclude the continuation
of any treatment or of treatment under any plan pending compliance with section 57 or
58 above if the responsible medical officer considers that the discontinuance of the

treatment or of treatment under the plan would cause serious suffering to the patient.

(3) For the purposes of this section treatment is irreversible if it has
unfavourable irreversible physical or psychological consequences and hazardous if it

entails significant physical hazard.
Treatment not requiring consent

63.-The. consent of a patient, shall-not be-required. for any medical
treatment given to him for the mental disorder from which he is suffering, not being
treatment falling within section 57 or 58 above, if the treatment is given by or under the

direction of the responsible medical officer.
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Discharge of patients
Powers of tribunals

72.- (1) Where application is made to a Mental Health Review Tribunal by
or in respect of a patient who is liable to be detained under this Act, the tribunal may in

any case direct that the patient be discharged, and-

(a) the tribunal shall direct the discharge of a patient liable to be

detained under section 2 above if they are satisfied -

(i) that he is not then suffering from mental disorder or from mental
disorder of a nature or degree which warrants his detention in a hospital for assessment

(or for assessment followed by medical treatment) for at least a limited period; or

(i) that his detention as aforesaid is not justified in the interests of his

own health or safety or with a view to the protection of other persons;

(b) the tribunal shall direct the discharge of a patient liable to be

detained otherwise than under section 2 above if they are satisfied-

(i) that he is not then suffering from mental iliness, psychopathic
disorder, severe mental impairment or mental impairment or from any of those forms of
disorder of a nature or degree which makes it appropriate for him to be liable to be

detained in a hospital for medical treatment; or

(ii) that it is not necessary for the health or safety of the patient or for

the protection of other persons that he should receive such treatment; or

(iii) in the case of an application by virtue of paragraph (g) of section
66(1) above, that the patient, if released, would not be likely to act in a manner

dangerous to other persons or to himself.
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(2) In determining whether to direct the discharge of patient
detained otherwise than under section 2 above in a case not falling within paragraph (b)

of subsection (1) above, the tribunal shall have regard-

(a) to the likelihood of medical treatment alleviating or preventing a

deterioration of the patient's condition; and

(b) in the case of a patient suffering from mental iliness or severe
mental impairment, to the likelihood of the patient, if discharged, being able to care for

himself, to obtain the care he needs or to guard himself against serious exploitation.

(3) A tribunal may under subsection (1) above direct the discharge
of a patient on a future date specified in the direction; and where a tribunal do not direct

the discharge of a patient under that subsection the tribunal may-

(@) with a view to facilitating his discharge on a future date,
recommend that he be granted leave of absence or transferred to another hospital or

into guardianship; and

(b) further consider his case in the event of any such

recommendation not being complied with.

(3) Where, in the case of an application to a tribunal by or in respect
of a patient who is liable to'be detained in pursuance of an application for admission for
treatment or by virtue of an order or direction for his admission or removal to hospital
under Part 111 of this Act, the tribunal do not direct the discharge ofthe patient under

subsection (1) above, the tribunal may-

(a) recommend that the responsible medical officer consider

whether to make a supervision application in respect of the patient; and

(b) further consider his case in the event of no such application

being made.
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(4) Where application is made to a Mental Health Review Tribunal by
or in respect of a patient who is subject to guardianship under this Act, the tribunal may

in any case direct that the patient be discharged, and shall so direct if they are satisfied-

(a) that he is not then suffering from mental illness, psychopathic

disorder, severe mental impairment or mental impairment; or

(b) that it is not necessary in the interests of the welfare of the patient, or

for the protection of other persons, that the patient should remain under such guardianship.

(4) Where application is made to a Mental Health Review Tribunal by or
in respect of a patient who is subject to after-care under supervision (or, if he has not yet left
hospital, is to be so subject after he leaves hospital), the tribunal may in any case direct that
the patient shall cease to be so subject (or not become subject), and shall so direct if they

are satisfied-

(@) in a case where the patient has not yet left hospital, that the

conditions set out in section 25A(4) above are not complied with; or

(b) in any other case, that the conditions set out in section 25G(4)

above are not complied with.

(5) Where application is made to a Mental Health Review Tribunal under
any provision of this Act by or in respect of a patient and the tribunal do not direct that the
patient be discharged [or, if he is (or is to be) subject to after-care under supervision, that he
cease to be so subject (or not become so subject, he tribunal may, if satisfied that the
patient is suffering from a form of mental disorder other than the form specified in the
application, ‘order or.direction relating to-him, direct that that application, order or direction
be amended by substituting for the form ‘of mental disorder specified in-it such other form of

mental disorder as appears to the tribunal to be appropriate.

(6) Subsections (1) to (5) above apply in relation to references to a
Mental Health Review Tribunal as they apply in relation to applications made to such a

tribunal by or in respect of a patient.
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After-care

117.-() This section applies to persons who are detained under section 3
above, or admitted to a hospital in pursuance of a hospital order made under section 37
above, or transferred to a hospital in pursuance of [a hospital direction made under section
45A above or a transfer direction made under section 47 or 48 above, and then cease to be

detained and [(whether or not immediately after so ceasing) ] leave hospital.

(2) It shall be the duty of the [Health Authority] and of the local social
services authority to provide, in co-operation with relevant voluntary agencies, after-care
services for any person to whom this section applies until such time as the [Health
Authority] and the local social services authority are satisfied that the person concerned
is no longer in need of such services; [but they shall not be so satisfied in the case of a
patient who is subject to after-care under supervision at any time while he remains so

subject].

(2A) It shall be the duty of the Health Authority to secure that at all

times while a patient is subject to after-care under supervision -

(a) a person who is a registered medical practitioner approved for
the purposes of section 12 above by the Secretary of State as having special
experience in the diagnosis or treatment of mental disorder is in charge of the medical
treatment provided for the patient as part of the after-care services provided for him

under this section; and

(b) a person professionally concerned with any of the aftercare
services'so provided is supervising him with a view to securing that he receives the

after-care services so provided. |

(2B) Section 32 above shall apply for the purposes of this section as

it applies for the purposes of Part Il of this Act.

(3) In this [section "the Health Authority" means the Health Authority,

and "the local social services authority" means the local social services authority, for the
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area] in which the person concerned is resident or to which he is sent on discharge by

the hospital in which he was detained.

lll-treatment of patients

127. (1) It shall be an offence for any person who is an officer on the
staff of or otherwise employed in, or who is one of the managers of, a hospital or mental

nursing home-

(a) to ill-treat or willfully to neglect a patient for the time being

receiving treatment for mental disorder as an inpatient in that hospital or home; or

(b) to ill-treat or willfully to neglect, on the premises of which the
hospital or home forms part, a patient for the time being receiving such treatment there

as an out-patient.

(2) It shall be an offence for any individual to ill-treat or willfully to
neglect a mentally disordered patient who is for the time being subject to his
guardianship under this Act or otherwise in his custody or care (whether by virtue of any

legal or moral obligation or otherwise).

(2A) It shall be an offence for any individual to ill-treat or willfully to
neglect a mentally disordered patient who is for the time being subject to after-care

under supervision.

(3) Any person guilty of an offence under this section shall be liable-

(a) on'summary conviction, to imprisonment for a term not exceeding

six months or to a fine not exceeding the statutory maximum, or to both;

(b) on conviction on indictment, to imprisonment for a term not

exceeding two years or to a fine of any amount, or to both.

(4) No proceedings shall be instituted for an offence under this

section except by or with the consent of the Director of Public Prosecutions.
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The Mental Health Law

Definition
Article 3. The term, a “mentally disordered person” in this Law refers to a psychotic
person (including those who are psychotic due to intoxication), a mentally retarded

person or a psychopathic person.

Voluntary admission

Article 22-2 . In case the superintendent of a mental hospital (including a hospital
other than a mental hospital with a psychiatric room : the same shall apply,
hereinafter) intends to admit a mentally disordered person, the former shall endeavor

to admit the latter based on the latter's consent.

Article 22-3. In case a mentally disordered person has been admitted to a mental
hospital voluntarily, the superintendent of the hospital shall, at the time of the
admission inform him of the procedures for requesting discharge from the hospital,
etc. prescribed in Art. 38-4, and other matters specified by a Health and Welfare
Ministerial Ordinance, in writing, and shall receive the document, which bears a

statement that he has been. admitted voluntarily.

2. In case a voluntarily admitted mentally disordered person (referred to as
a “voluntarily admitted person” hereinafter) has requested to be discharged, the

superintendent of the ‘mental hospital shall discharge him.

3. With regard to the cases prescribed by the preceding Paragraph, when
the superintendent of the mental hospital has, as a result of a medical examination
made by a Designated Physician deemed it necessary to continue the admission of
the voluntarily admitted person concerned for medical care a custody, the
superintendent may despite the provisions in the same paragraph refrain from

discharging him for a period of not longer than 72 hours. In this case, the
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Designated Physician shall report the matters specified by a Health and Welfare
Ministerial Ordinance on the medical examination record, without delay.

4. In case the superintendent of a mental hospital takes the measure
prescribed by the preceding Paragraph he shall inform the voluntarily admitted
person concerned, of that effect. He shall also inform him of the procedure for
the request for discharge, etc., as prescribed in Art. 38-4, and other matters, as

specified by a Health and Welfare Ministerial Ordinance, in writing.

Application for the medical examination and custody

Article 23. Any person, who has discovered a person who has been mentally
disordered, or is suspected to be mentally disordered, may apply to the
Prefectural Governor for a medical examination by a Designated Physician, and
for making arrangements for the necessary custody for the said person.

2. When a person intends to file an application as enumerated in the
preceding. Paragraph, an application form with the following items on it shall be

submitted to the Prefectural Governor via the Director of the nearest Health Center:
(1) The address, the name and the birthday, of the applicant

(2) A place where the person in question resides at present; the
place of residence, the name, sex, and the birthday, of the

person in - question
(3) An outline of the symptoms of the person in ‘question

(4)-The address and the name of a person, if any, who is actually

exercising custody over the person in question

Report by a policeman

Article 24. When a policeman, in the execution of his duties, has discovered a

person whom he deems to be liable to injure himself or others because of his
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mental disorder, judging from his abnormal behavior or other surrounding
circumstances, the policeman shall report that effect without delay to the

Prefectural Governor via the Director of the nearest Health Center.

Involuntary admission by the Prefectural Governor

Article 29. When a Prefectural Governor, as the result of the medical examination
prescriped in Art. 27, has deemed that the examined person is mentally
disordered and is liable to injure himself or others because of his mental
disorder unless he is admitted to a hospital for his medical care and custody,
the Governor may admit him to a mental hospital established by the National or

Prefectural Government, or a Designated Hospital.

2. Only when the results of the medical examinations, made by two
Designated Physicians or more, designated by the Prefectural Governor
concerned, have agreed on the fact that the examined person has been deemed
to be mentally disordered and to be liable to injure himself or others because of
his mental disorder unless he is admitted to a hospital a hospital, after the said
Physicians medical examinations, the Prefectural Governor may then admit him to

a hospital in the case, as enumerated in the preceding Paragraph.

3. In case a Prefectural. Governor takes the measure prescribed in Par.
1 of this Article, he shall inform the mentally disordered  person concerned, of
that effect, the procedure for. the request for. discharge, etc., as. prescribed in
Art. 38-4, and other matters specified by a health and Welfare Ministerial

Ordinance, in writing.

4. The superintendent of a mental hospital established by the National
or Prefectural Government, or a Designated hospital, shall accommodate the
mentally disordered person enumerated in Par. 1 of this Article, except in the

case where there is no vacancy because of the fact that the beds (the beds
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involved in the designation in the case of a Designated Hospital of which a part
of the Hospital facilities is designated under Art. 5) are already occupied by
those admitted, as prescribed in Par. 1 of this Article or Par. 1 of the following

Article.

5. A person who is actually admitted to a hospital, as prescribed in Art. 2
of the Mental Hospital Law (Law No. 25 of 1919), at the time of the enforcement
of this Law, shall be regarded as the one admitted to the hospital, as

prescribed in Par. 1 of this Article.

Article 29-2. In case a Prefectural Governor has been required to take urgent
action with regard to a person who has been mentally disordered, or is
suspected to be mentally disordered, and has been deemed to fall into the
requirements, as enumerated in Par. 1 of the preceding Article, and has been
unable to take the procedure prescribed in Arts. 27 and 28 and the preceding
Article, the Governor may admit the person in question to a mental hospital, as
prescribed in Par. 1 of the preceding article or a Designated Hospital, after the
Governor deemed, as a result of directing a Designated Physician designated by
the Governor himself to conduct a medical examination, that the person in
question has been a mentally disordered one and has been extremely liable to
injure himself or others because-of his mental-disorder unless he is admitted to
a hospital without delay.

2. When a Prefectural Governor “~has taken the measure, as
enumerated in the preceding Paragraph, he shall make a decision promptly on
whether he will direct the admission of the person concerned, as prescribed in
Par. 1 of the preceding Article.

3. The duration of the admission prescribed in Par. 1 of this Article
shall last for a period of not longer than 72 hours.

4. The provisions in Pars. 4 to 6 of art. 27 and Art, 28-2, those in

Par. 3 of the preceding Article, and those in Par. 4 of the same Article, shall
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apply mutatis mutandis to the medical examination prescribed in Par. 1 of this
Article, the cases where the measure prescribed in Par. 1 of this Article in
taken, and the accommodation of the person admitted, as prescribed in Par. 1

of this Article respectively.

Article 29-3. When the superintendent of a mental hospital or a Designated
Hospital prescribed in Par. 1 of Art. 29 has received a report, with regard to a
person admitted, as prescribed in Par. 1 of the preceding Article, from the
Prefectural Governor to the effect that a measure for the admission prescribed in
Par. 1 of Art. 29 would not be taken, or when he has not received a report
within the period enumerated in Par. 3 of the preceding Article, to the effect that
a measure for the admission prescribed in Par. 1 of Art. 29 would be taken, he

shall discharge the person in question without delay.

Admission for medical care and custody

Article 33. With regard to a person who has been deemed by the superintendent
of a mental hospital, as a result of the medical examination of a Designated
Physician, to be mentally disordered, and thus, to be in need of admission to a
hospital for medical care and custody. When a person responsible for his
custody has consented to the admission, the superintendent may admit him to

the hospital without his “own. voluntary consent.

2. In case the selection of a person responsible for the custody of the
person, as prescribed in the preceding Paragraph, by a ~Family Court, as
prescribed in Item 4 of Par. 2 of Art. 20, is required, and the selection
concerned has not been made the superintendent of a mental hospital may
admit the said person to the hospital without his voluntary consent for a period
of not longer than for weeks until the selection concerned is made, if the person

responsible for his support has consented to the admission.
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3. The person responsible for support who has agreed on the
admission enumerated in the preceding Paragraph, shall be regarded as the
one who falls into the provision of Iltem 4 of Par. 2 of Art. 20, during the
admission prescribed by the same Paragraph and shall be regarded as a
person responsible for custody prescribped by the same Article, except in the
cases to which the provisions of Par. 1 of this Article applies.

4. When the superintendent of a mental hospital has taken the
measure prescribed in Par 1 or 2 of the Article, he shall notify the Prefectural
Governor via the Director of the nearest Health Center, of the symptoms of the
person concerned, and other matters, as specified by a Health and Welfare
Ministerial Ordinance, with a letter of consent of the person who has agreed on

the admission, within 10 days after the measure was taken.

Article 33-2. When the superintendent of a mental hospital has discharged a
person, who was admitted, as prescribed in Par. 1 of the preceding Paragraph
(referred to as a “person admitted for medical care and custody” hereinafter), he
shall notify the Prefectural Governor via the Director of the nearest Health Center,
of that Effect and other matters, as specified by a Health and Welfare Ministerial

Ordinance, Within 10 days after the discharge.

Emergency admission

Article 33-4. In case the superintendent of a - mental hospital ‘designated by a
Prefectural “Governor ‘as one in compliance with the ' criteria  specified by the
Minister of Health and Welfare, has been required to take urgent action, with
regard to a person for whom the superintendent has been requested to provide
medical care and custody, and has been unable to obtain the consent of a
person responsible for custody (A person responsible for support of the person

concerned in the cases prescribed in Par. 2 of Art. 33), may admit the person
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concerned to a hospital for a period of not longer than 72 hours, without the
consent of the mentally disordered person himself, after the superintendent has
concluded as a result of the medical examination conducted by a Designated
Physician, that the person in question in mentally disordered, and there would be
extreme interference with his medical care and custody unless he is admitted to

the hospital without delay.

2. When the superintendent of a mental hospital prescribed in the
preceding Paragraph has taken the measure prescribed in the same Paragraph,
he shall notify the Prefectural Governor via the Director of the nearest Health
Center, of the reasons for his taking the measure concerned, and other matters

specified by a Health and Welfare Ministerial Ordinance without delay.

3. When a Prefectural governor has concluded that a mental hospital
designated under Par. | of this Article is no longer in compliance with the criteria

in the same Paragraph, he may cancel the designation.

Temporary admission

Article 34. In case a guardian, a spouse, a spouse, a person who exercises
parental power, or any other person responsible for the support of a person who
has been deemed by the superintendent of a mental hospital, as a result of the
medical examination conducted by-a designated. Physician, to.be suspected to
be mentally disordered, and will require a reasonably long time for his diagnosis,
has agreed on his admission, the superintendent may admit him to the hospital
temporarily for a period of not longer than three weeks without his own voluntary

consent.
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Regular report

Article 38-2. The superintendent of a mental hospital or a Designated Hospital,
which has accommodated a person who was involuntarily admitted by a
Prefectural Governor, shall report his symptoms ad other matters specified by a
Health and Welfare Ministerial Ordinance (referred to as “matters to be reported”
hereinafter in this Paragraph), regularly to the Governor via the Director of the
nearest Health Center, as specified by a Health and Welfare Ministerial
ordinance. In this case, the matters specified by a Health and Welfare Ministerial
Ordinance, among other matters to be reported, shall be based on the result of
a medical examination conducted by a Designated Physician.

2. The provisions in the preceding Paragraph shall apply mutatis mutandis
to the superintendent of a mental hospital which has accommodated a person
admitted for medical care and custody. In this case a “person involuntarily
admitted by the Prefectural Governor” in the same Paragraph shall read a

“person admitted for medical care and custody”.

Review based on the regular report, etc.

Article 38-3. 1.When a Prefectural Governor has received a report prescribe in the
preceding Article, or a notification prescribe by Par. 4 of Art. 33 (This shall be limited to
the one concerning a measure prescribe in Par.1 of the same Atrticle.), he shall  inform
the Psychiatric Review Board, of the symptom and other matters, specified by a Health
and Welfare Ministerial Ordinance, related to the person admitted, concerning the report
or the notification‘and. shall request the Board to review the necessity. of the admission.

2. When the Psychiatric Review Board has been requested to conduct a
review prescribed by the preceding Paragraph, the Board shall review the necessity of
admission, and shall inform the Prefectural Governor of the result of the review.

3. When the Psychiatric Review Board has deemed it necessary in

conducting review enumerated in the preceding Paragraph, the Board may listen to the
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opinions of the admitted person concerning the review, the superintendent of the mental
hospital which has admitted him, and other concerned.

4. When a Prefectural Governor has concluded that there is no necessity
for the continuation of admission of an admitted person, based on the result of which
the Governor was informed as prescribed in Par.2 of this Article, of the review
conducted by the Psychiatric Review Board, he must discharge the admitted person
concerned, or must direct the superintendent of the mental hospital to discharge the

said person.

Criteria on the Treatment Specified by the Minister of Health and Welfare, Based on the

Provision in Par. 1 of Art.37 of the Mental Health
(Health and Welfare Ministerial Notification No.130 of April 8, 1998)

The criteria on the treatment to be specified by the Minister of Health and Welfare,
based on the provisions in Par.1 of Art.37 of the Mental Health Law (Law No0.123 of

1950) shall be as specfied below ,and shall be applicable from July 1,1998.

No.1. Basic Philosophy

The treatment of inpatients shall respect the dignity of the individual patients,
and take their human rights-into consideration, thereby contributing to the assurance of
appropriate psychiatric care and the promotion of their social rehabilitation. In providing
treatment, even in cases where a restriction on the freedom of the patients in necessary,
the hospitals concerned shall endeavor to explain the restriction to the patients as much
as possible , and the restrictions shall be carried out by methods which impose the
minimum level of necessary restrictions, depending upon the severity of the symptoms

of the patient.
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No.4. Physical Restraint

1.Basic Concept

(1) Physical restraint is a restriction on the patients’ freedom of movement, which
is used out of sheer necessity until an alternative method can be employed, because the
degree of restriction in physical restrain is extreme and physical restrain can possibly
cause a secondary physical disorder. The hospital concerned shall endeavor to switch

to other methods, as early as possible.

(2) Physical restraint is the restriction on the patients’ freedom of movement, with
emphasis placed on the protection of the life of the patient concerned, and the
prevention of serious physical injuries. Physical restraint shall never be used in order to

punish, chastise, or make an example, of the patient

(3) When imposing physical restrain, such articles as clothing, a cotton-stuffed
belt, etc., which are made which special consideration for the purpose of imposing
physical restrain, shall be used. Implements of punishment, such as handcuffs, or a
cord, a rope or and other article or device, which is used for purposes other than

physical restraint, shall-not used.

2. Matters relating to the patients who be compelled to receive physical restrain

The. patients who may be compelled to-receive physical restraint shall be
those who fall into the following cases primarily. Physical restraints shall be used when

there is no other reasonable alternative method available.

a. A case where an attempt of suicide or a self-injurious behavior is extremely

imminent.
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