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KEYWORD: Cryptocurrency, Value Added Tax, Specific Business Tax, Financial
Transaction Tax
Napattamon  Kaikaew :  Taxation Issues in  Cryptocurrency
Transactions under Value Added Tax law. Advisor: Assoc. Prof.

PATANAPORN KOWPATANAKIT, J.S.D.

Most cryptocurrency exchanges are in the form of profitable investments.
The Value Added Tax (VAT) law under the Revenue Code interprets
cryptocurrencies as a type of electronic service (e-Service), which is in many ways
inappropriate. The main issue is that cryptocurrencies, due to their unique nature,
cannot be interpreted as goods or services under VAT law. Furthermore, some
practical VAT procedures may not apply to cryptocurrency transactions. And the
nature of cryptocurrency trading does not include the added value of each
manufacturing, distribution, or service chain, which is an important aspect of VAT
collection. As a result, enforcing and inspecting entrepreneurs for VAT registration,
including issuing VAT documents, is difficult. The purpose of this thesis is to look
into the issue of inappropriateness that has arisen as a result of the interpretation
of cryptocurrencies under Thailand's VAT law, as well as to consider other types of
consumption tax collection that may be more appropriate. According to the
findings of the study, a Specific Business Tax system which is taxed on a per-
transaction basis is more appropriate for cryptocurrency trading transactions. Thus,
this thesis proposes that cryptocurrency trading transactions should be subject to a

Specific Business Tax system.

Field of Study:  Finance and Tax Laws Student's Signature .......cccccevevnenn.

Academic Year: 2021 Advisor's Signature ..o
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New Privacy Model
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include choses in action, money or a product that is transmitted by means of a wire, cable, radio, optical or other electromagnetic

system or by means of a similar technical system”
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Goods and Services Tax Act 1985 Section 2(1) amended on 30 March 2022 “cryptocurrency means a cryptoasset that is

218

not a non-fungible token”
' Goods and Services Tax Act 1985 Section 2(1) amended on 30 March 2022 “cryptoasset means a digital representation of

value that exists in

(a) a database that is secured cryptographically and contains ledgers, recording transactions and contracts involving digital
representations of value, that are maintained in decentralized form and shared across different locations and persons; or

(b) another application of the same technology performing an equivalent function
Goods and Services Tax Act 1985 Section 2(1) amended on 30 March 2022 “goods means all kinds of personal or real

220 .
property; but does not include choses in action, money, cryptocurrency, ora product that is transmitted by means of a wire, cable

radio, optical or other electromagnetic system or by means of a similar technical system
Goods and Services Tax Act 1985 Section 2(1) amended on 30 March 2022 “services means anything which is not goods
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or money or cryptocurrency”
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22 section 2(1) cryptoasset: inserted (with effect on 1 January 2009), on 30 March 2022, by section 5(2)(a) of the Taxation
(Annual Rates for 2021-22, GST, and Remedial Matters) Act 2022 (2022 No 10).

Section 2(1) cryptocurrency: inserted (with effect on 1 January 2009), on 30 March 2022, by section 5(2)(b) of the Taxation
(Annual Rates for 2021-22, GST, and Remedial Matters) Act 2022 (2022 No 10).

Section 2(1) goods: amended, on 1 October 2016, by section 52(4) of the Taxation (Residential Land Withholding Tax, GST
on Online Services, and Student Loans) Act 2016 (2016 No 21).

Section 2(1) services: replaced (with effect on 1 January 2009), on 30 March 2022, by section 5(2)(d) of the Taxation (Annual
Rates for 2021-22, GST, and Remedial Matters) Act 2022 (2022 No 10).

22 Policy and Strategy, Inland Revenue, GST Policy Issues [ooula], February, 2020. wndaiian https://sgp.fas.org/crs/misc/Ra2
078.pdf Audu au Juil 2 Sures 2565

24 | Spafeniiy


https://www.legislation.govt.nz/act/public/1985/0141/212.0/link.aspx?id=LMS543991
https://www.legislation.govt.nz/act/public/1985/0141/212.0/link.aspx?id=LMS543991
https://www.legislation.govt.nz/act/public/1985/0141/212.0/link.aspx?id=DLM6656267
https://www.legislation.govt.nz/act/public/1985/0141/212.0/link.aspx?id=LMS543991
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225 Section 3 of Goods and Services Tax Act 1985 Section 3 amended on 30 March 2022

Meaning of term financial services
(1) For the purposes of this Act, the term financial services means any 1 or more of the following activities:
(a) the exchange of currency (whether effected by the exchange of bank notes or coin, by crediting or debiting accounts, or otherwise):
(b) the issue, payment, collection, or transfer of ownership of a cheque or letter of credit:
(c) the issue, allotment, drawing, acceptance, endorsement, or transfer of ownership of a debt security:
(d) the issue, allotment, or transfer of ownership of an equity security or a participatory security:
(e) underwriting or sub-underwriting the issue of an equity security, debt security, or participatory security:
(f) the provision of credit under a credit contract:
(g) the renewal or variation of a debt security, equity security, participatory security, or credit contract:
(h) the provision, taking, variation, or release of a guarantee, indemnity, security, or bond in respect of the performance of obligations
under a cheque, credit contract, equity security, debt security, or participatory security, or in respect of the activities specified in
paragraphs (b) to (g):
(i) the provision, or transfer of ownership, of a life insurance contract or the provision of re-insurance in respect of any such contract:
(j) the provision, or transfer of ownership, of an interest in a retirement scheme, or the management of a retirement scheme:
(k) the provision or assignment of a futures contract through a defined market or at arm’s length if—
(i) the contract does not provide for the delivery of a commodity; or
(i) the contract provides for the delivery of a commodity and the supply of the commaodity is an exempt supply; or
(iii) the contract provides for the delivery of money or cryptocurrency:
(kaa) the provision or transfer of ownership of a financial option:
(kaab) the provision or transfer of ownership of an option over cryptocurrency:
(ka) the payment or collection of any amount of interest, principal, dividend, or other amount whatever in respect of any debt security,
equity security, participatory security, credit contract, contract of life insurance, retirement scheme, financial option, or futures contract:
(1) agreeing to do, or arranging, any of the activities specified in paragraphs (a) to (ka), other than advising thereon:
(Ib) arranging the provision, or transfer, of ownership of cryptocurrency:
(m) the investment in an entity, if—
(i) the investment is in an equity security equal to or greater than 10% of all equity securities issued by the entity or in a
participatory security equal to or greater than 10% of all participatory securities issued by the entity; and
(i)) the investment allows the investor, or a person acting on behalf of the investor, to influence the management of the
business of the entity:
(n) the evaluation by an investor of an investment referred to in paragraph (m) in an entity and the planning or acting by the investor to

influence the management of an entity for the principal purpose of preserving or increasing the value of such an investment.”
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%26 Section 14 of Goods and Services Tax Act 1985 Section 14(1)(a) amended on 30 March 2022
“Exempt supplies
(1) The following supplies of goods and services shall be exempt from tax:

(a) the supply of any financial services (together with the supply of any other goods and services, supplied by the supplier of
those financial services, which are reasonably incidental and necessary to that supply of financial services), not being a supply referred
to in subsection (1B):

(i) [Repealed]
(i) [Repealed]”
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Niklas Schmidt, Jack Bernstein, Stefan Richter, Lisa Zarlenga, Taxation of Crypto Assets (Kluwer Law International B.V.,
2020). page 423.
%8 |bid.
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2% GOV.UK, Countries in the EU and EEA [online] Available from https://www.gov.uk/eu-eea

20 As of 1 July 2013, 28 Member States (from 31 January 2020, 27 Member States) levy VAT based upon a “uniform basis of
assessment”. In these Member States the national VAT laws are based on EU legislation, predominantly Directive 2006/112/EC on the
common system of value added tax, the recast of the First and Sixth VAT Directives, as amended.

21 Global Legal Insights, Blockchain & Cryptocurrency Laws and Regulation 2022 ( Italy [e o u'la ] wvd ¢ uq
https://www.globallegalinsights.com/practice-areas/blockchain-laws-and-regulations/italy#:~:text=72%2FE%200f%202016%2C%20the,the
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22 |nfoCuria Case-law, JUDGMENT OF THE COURT ( Fifth Chamber) [® o u la % ] u v a 97 u 1
https://curia.europa.eu/juris/document/document.jsf;jsessionid= DFFF54E1COCCDAA74F2BFFE3332692BEtext= &docid= 170305&pagelndex
=0&doclang=EN&mode=Ist&dir=&occ=first&part=18&cid=6210265 duAw a Tuit 12 NOWNIAU 2565

23 Niklas Schmidt, Jack Bernstein, Stefan Richter, Lisa Zarlenga, Taxation of Crypto Assets (Kluwer Law International B.V.,
2020). i 431

234

The Court of Justice of the European Union (CJEU) interprets EU law to make sure it is applied in the same way in all EU

countries, and settles legal disputes between national governments and EU institutions.
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2% The law review, The Virtual Currency Regulation Review: Italy [eaulayi] wnaaiiun https://thelawreviews.co.uk/title/the-
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»1 CONSOB, PUBLICATION OF THE FINANCIAL EDUCATION PAPER ON THE IMPACT ASSESSMENT OF FINANCIAL
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% Mondag, Italy: Bitcoin As Financial Products: What Does It Mean? [oaulati] uasiun
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240 GOV.UK, Countries in the EU and EEA [online] Available from https://www.gov.uk/eu-eea

21 As of 1 July 2013, 28 Member States (from 31 January 2020, 27 Member States) levy VAT based upon a “uniform basis of
assessment”. In these Member States the national VAT laws are based on EU legislation, predominantly Directive 2006/112/EC on the

common system of value added tax, the recast of the First and Sixth VAT Directives, as amended.
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2% Niklas Schmidt, Jack Bemnstein, Stefan Richter, Lisa Zarlenga, Taxation of Crypto Assets (Kluwer Law International B.V.,

2020). page 603.
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%% Value Added Tax Act 89 of 1991 Section 1 'goods' means corporeal movable things, fixed property and any real right in
any such thing or fixed property, but excluding- (a) money; (b) any right under a mortgage bond or pledge of any such thing or fixed
property; and (c) any stamp, form or card which has a money value and has been sold or issued by the State for the payment of any
tax or duty levied under any Act of Parliament, except when subsequent to its original sale or issue it is disposed of or imported as a

collector's piece or investment article;
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7 Value Added Tax Act 89 of 1991 Section 1 'services' means anything done or to be done, including the granting,

assignment, cession or surrender of any right or the making available of any facility or advantage, but excluding a supply of goods,
money or any stamp, form or card contemplated in paragraph (c) of the definition of 'goods’;
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%2 FSCA, FSCA publishes a draft Declaration of crypto assets as a financial product under the Financial Advisory and
Intermediary Services Act [paulati] https://www.fsca.co.za/News%20Documents/FSCA%20Press%20Release%20F SCA%20publishes%20
a%20draft9%20Declaration9%200f%20crypto%20assets%20as%20a%20financial%20product92020%20November%202020.pdf AuAu tu Fui
17 ngwnAy 2565

23 FSCA, DRAFT DECLARATION OF CRYPTO ASSETS AS A FINANCIAL PRODUCT [oaulatl] umdsinhttps://www.masthead
.co.za/wp-content/uploads/2020/12/Notice-of-publication-Draft-Declaration-of-crypto-assets-as-a-financial-product.pdf #uAu Suit 17
N AU 2565

% Financial Advisory and Intermediary Service Act 37 of 2002: FAIS Act) Section 1
“Financial product” means, subject to subsection (2)

(a) securities and instruments, including
() shares in a company other than a “share block company” as defined in the Share Blocks Control Act, 1980 (Act No. 59 of
1980);
(i)  debentures and securitized debt;
(i) any money-market instrument;
(iv)  any warrant, certificate, and other instrument acknowledging, conferring, or creating rights to subscribe to, acquire, dispose

of. or convert securities and instruments referred to in subparagraphs (i), (i) and (iii);
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nannIwg A.A. 2007 (Securities Transfer Tax Act, No.25 of 2007)*¢ uagnszsyUgeianis

(v)  any “securities” as defined in section 1 of the Securities Services Act, 2002;
(b) a participatory interest in one or more collective investment schemes;
(c) a long-term or a short-term insurance contract or policy, referred to in the Long-term Insurance Act, 1998 (Act No. 52 of 1998), and
the Short-term Insurance Act, 1998 (Act No. 53 of 1998). respectively;
(d) a benefit provided by-
O] a pension fund organisation as defined in section 1 (1) of the Pension Funds Act, 1956 (Act No. 24 of 1956), to the members
of the organisation by virtue of membership; or
(i) a friendly society referred to in the Friendly Societies Act, 1956 (Act No. 25 of 1956), to the members of the society by virtue
of membership;
(e) a foreign currency denominated investment instrument, including a foreign currency deposit;
(f) a deposit as defined in section 1(1) of the Banks Act. 1990 (Act No. 91 of 1990);
(¢) a health service benefit provided by a medical scheme as defined in section 1(1) of the Medical Schemes Act. 1998 (Act No. 13 1 of
1998):
(h) any other product similar in nature to any financial product referred to in paragraphs (a) to (g), inclusive. declared by the registrar.
after consultation with the Advisory Committee, by notice in the Gazette to be a financial product for the purposes of this Act;
(i) any combined product containing one or more of the financial products referred to in paragraphs (a) to (h). inclusive;
(j) any financial product issued by any foreign product supplier and marketed in the Republic and which in nature and character is
essentially similar or corresponding to a financial product referred to in paragraphs (a) to (i), inclusive;”

5 NOTICE OF PUBLICATION - DRAFT DECLARATION OF CRYPTO ASSETS AS A FINANCIAL PRODUCT FINANCIAL ADVISORY AND
INTERMEDIARY SERVICES ACT, 2002 “ The Financial Sector Conduct Authority (Authority) hereby invites submissions on the draft
Declaration of crypto assets as a financial product (draft Declaration), to be made in terms of paragraph (h) of the definition of financial
product as defined in section 1 of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002), as set out in the
Schedule.”

26 Securities Transfer Tax Act, No.25 of 2007
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