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# # 6380058534 : MAJOR LAWS

KEYWORD: remuneration for work, labor protection law, criminal offenses
Chonnathee Nooboon : Abolition of criminal offenses in case employers fail to pay money
under the Labor Protection Act B.E. 2541 to employees. Advisor: Pramote Sermsilatham,

Ph.D.

The Contract of Employment is essentially a contract based on civil law. It is stipulated in
the Civil and Commercial Code from Section 575 to Section 586. The purpose of this contract is for
the employee to agree to work for the employer, and in return, the employer agrees to pay wages or
salary to the employee for the duration of their employment. In addition to wages, employers may
also be required to provide other forms of money to employees, such as overtime pay and holiday
pay, including holiday overtime pay. The employer is obligated to make these payments under the
Labor Protection Act B.E. 2541. In this thesis, this form of payment will be referred to as " Money
under the Labor Protection Act, B.E. 2541," Failure to pay remuneration for work by the employer
would constitute a breach of contract. While this breach may be considered a civil offense, according
to the Labor Protection Act B.E. 2541, it is also subject to criminal penalties, including imprisonment
for a term not exceeding six months, a fine not exceeding one hundred thousand baht, or both fines
and imprisonment. However, employees who wish to claim their wages, without seeking criminal
penalties, still need to follow the existing processes, including taking legal action in the labor court or
submitting a request to the labor inspector. These processes are separate from the criminal
proceedings. Furthermore, it is important to note that these offenses are not solely based on
punishment or the purpose of criminal penalties. They may also contradict the principles outlined in
the 2017 Constitution of the Kingdom of Thailand, resulting in an inflation of criminal law and various
consequences. Therefore, the objective of this thesis is to advocate for the abolition of offenses and
criminal penalties in cases where employers fail to pay employees in accordance with the provisions
of the Labor Protection Act B.E. 2541, and instead, explore alternative approaches to addressing such

offenses

Field of Study: Laws Student's Signature ........ccccevrerninnes

Academic Year: 2022 Advisor's Signature .......ccccccevveieeernne
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' German Civil Code, [online] Accessed January 30, 2022 Available from: https://joo.gl/EHKKOE
1% Section 612 Remuneration

(1) Remuneration is deemed to have been tacitly agreed if in the circumstances it is to be
expected that the services are rendered only for remuneration.

(2) If the amount of remuneration is not specified, then if a tariff exists, the tariff
remuneration is deemed to be agreed; if no tariff exists, the usual remuneration is deemed to be
agreed.

(3) (repealed) "

1% Section 614 Due date of remuneration
Remuneration is to be paid after performance of the services. If remuneration is assessed

by time periods, then it is to be paid at the end of the individual time periods.
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18 Danita Lewis, PayrollOrg,, "What You Need to Know About Payroll in Germany," [online]

Accessed January 30, 2022 Available from: https://joo.gl/gonlY
' Danita Lewis, PayrollOrg, "Overtime Pay," [online] Accessed January 30, 2022 Available from: https://joo.gl/conlY
1% Boundless, "Hours of Work in Germany," [online] Accessed January 30, 2022. Available from: https://joo.gl/p6IFSs
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1" Federal Government Commissioner for Migration, Refugees and Integration Office for the Equal

Treatment of EU Workers, "Non-payment of wage," [online] Accessed January 30, 2022 Available
from: https://joo.gl/IRod
1% GORG YOUR BUSINESS LAW FIRM, "€ 40 Penalty for Late Payment of Wages and Salaries by
Employers," [online] Accessed January 30, 2022 Available from: https://joo.gl/bXJUI
1% Section 288 Default interest and other damage caused by default

(5) Where the obligor is not a consumer and is in default in making payment, the obligee
of such claim for payment moreover is entitled to payment of a lump sum in the amount of 40
euros. This applies also where the claim for payment consists of a part payment or of some
other type of instalment. The lump sum pursuant to sentence 1 is to be set off from damages

owed inasmuch as the damages are caused by the costs of litigation.
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“13520. Definition of "Willful.?*® "

A willful failure to pay wages within the meaning of Labor
Code Section 203 occurs when an employer intentionally fails to pay wages to an
employee when those wages are due. However, a good faith dispute that any wages

are due will preclude imposition of waiting time penalties under Section 203.

(a) Good Faith Dispute. A "good faith dispute" that any wages
are due occurs when an employer presents a defense, based in law or fact which, if
successful, would preclude any recover on the part of the employee. The fact that a
defense is ultimately unsuccessful will not preclude a finding that a good faith
dispute did exist. Defenses presented which, under all the circumstances, are
unsupported by any evidence, are unreasonable, or are presented in bad faith, will

preclude a finding of a "good faith dispute."?**”
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“Any person, or the agent, manager, superintendent or officer
thereof, who violates any provision of Section 201.3, 204, 204b, 205, 207, 208, 209, or

212 is guilty of a misdemeanor. Any failure to keep posted any notice required by

Section 207 is prima facie evidence of a violation of these sections.”*”
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“Section 23 - Punishment for misdemeanor

Except in cases where a different punishment is prescribed,
every offense declared by this code to be a misdemeanor is punishable by
imprisonment in a county jail, not exceeding six months, or by a fine not exceeding

one thousand dollars ($1,000), or both.?6%”
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“Section 216 - Additional penalties

In addition to any other penalty imposed by this article, any
person, or an agent, manager, superintendent, or officer thereof is guilty of a

misdemeanor, who:

(a) Having the ability to pay, willfully refuses to pay wages due

and payable after demand has been made.

(b) Falsely denies the amount or validity thereof, or that the

same is due, with intent to secure for himself, his employer or other person, any

?% CASETEXT, Division - GENERAL PROVISIONS, "Section 23 - Punishment for misdereanor,"
[online] Accessed May 2, 2023 Available from: https://casetext.com/statute/california-
codes/california-labor-code/division-general-provisions.

1 California Labor Code, Section 216.
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discount upon such indebtedness, or with intent to annoy, harass, oppress, hinder,

delay, or defraud, the person to whom such indebtedness is due.??”
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“323 Method and frequency of payment
(1) An employer must pay an employee amounts payable to the
employee in relation to the performance of work:
(@) in full (except as provided by section 324); and
(b) in money by one, or a combination, of the methods
referred to in subsection (2); and
(c) at least monthly.
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*19 Fair Work Act 2009, "Article 539," [online] Accessed April 30,, 2023 Available from:
https://www.legislation.gov.au/Details/C2017C00323/Html/Volume 2# Toc494790362

" HALL PAYNE LAWYERS, Underpayment of wages,, "What are the penalties for breaching the
award and/or an employment contract?," [online] Accessed April 30, 2023 Available from:
https://www.hallpayne.com.au/blog/2020/march/wages-underpayment/

*'2 Fair Work Act 2009, Penalty unit values, "Table 1: Penalty unit values for breaches of
Australian Government laws,," [online] Accessed May 28, 2023 Available from:
https://asic.gov.au/about-asic/asic-investigations-and-enforcement/fines-and-penalties/

13 Australian Securities and Investments Commission, "Article 546," [online] Accessed April 30, 2023.

Available from: https://www.legislation.gov.au/Details/C2017C00323/Htm/Volume 2# Tocd94790362
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31> Fair Work Act 2009, Article 577A [online] Accessed April 30, 2023 Available from:
https://www.legislation.gov.au/Details/C2017C00323/Html/Volume_2# Tocd94790362

*1® HALL PAYNE LAWYERS, "What are the penalties for breaching the award and/or an
employment contract?," [online] Accessed April 30, 2023 Available from:

https://www.hallpayne.com.au/blog/20/march/wages-underpayment/.
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3 BetterHR, Fines & Penalties: Fair Work Act, "Fair Work Inspectors," [online] Accessed April 30,

2023. Available from: https://betterhr.com.au/fines-penalties-fair-work-act/

*1® Fair Work Ombudsman, Powers of Fair Work Inspectors, "Potential consequences of not
complying with obligations," [online] Accessed April 30, 2023 Available from:
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/about-us/powers-of-fair-work-

inspectors
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Jurisdiction and powers of courts) #uan 4 1Uawnana (Division d—Miscellaneous) 11951
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“571 No imprisonment for failure to pay pecuniary penalty

(1) A court (including a court of a State or Territory) may not
order a person to serve a sentence of imprisonment if the person fails to pay a

pecuniary penalty imposed under this Act.

(2) This section applies despite any other law of the

Commonwealth, a State or a Territory.”
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319 Fair Work Commission, General protections benchbook, , "Types of order made by the Court,"
[online] Accessed April 30, 2023 Available from: https://www.fwc.gov.au/types-order-made-court
320 Fair Work Act 2009, Article 571 [online] Accessed April 30, 2023 Available from:
https://www.legislation.gov.au/Details/C17C00323/Html/Volume 2# Toc494790362.
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UNNVANENIEIVUYIAANTTUN1591997U (Employment Rights Act 1996)
MnNe2999 AUUNYIDING .

1 Statement of initial employment particulars.

(1) Where a worker begins employment with an employer, the employer shall
give to the worker a written statement of particulars of employment.

(2) Subject to sections 2(2) to (4)—

(@) the particulars required by subsections (3) and (4) must be
included in a single document; and

(b) the statement must be given not later than the beginning of the
employment.

(3) The statement shall contain particulars of—

(@) the names of the employer and worker,

(b) the date when the employment began, and

(c) in the case of a statement given to an employee, the date on
which the employee’s period of continuous employment began (taking into account
any employment with a previous employer which counts towards that period).

(4) The statement shall also contain particulars, as at a specified date not
more than seven days before the statement (or the instalment of a statement given
under section 2(4) containing them) is given, of—

(a) the scale or rate of remuneration or the method of calculating
remuneration,
(b) the intervals at which remuneration is paid (that is, weekly,
monthly or other specified intervals),
(c) any terms and conditions relating to hours of work including any
terms and conditions relating to—
(i) normal working hours,
(i) the days of the week the worker is required to work, and
(i) whether or not such hours or days may be variable, and if
they may be how they vary or how that variation is to be determined.
(d) any terms and conditions relating to any of the following—
(i) entitlement to holidays, including public holidays, and
holiday pay (the particulars given being sufficient to enable the worker’s entitlement,
including any entitlement to accrued holiday pay on the termination of

employment, to be precisely calculated),
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(ii) incapacity for work due to sickness or injury, including any
provision for sick pay, ...

(ia) any other paid leave, and

(iii) pensions and pension schemes,

(da) any other benefits provided by the employer that do not fall
within another paragraph of this subsection,

(e) the length of notice which the workeris obliged to give and
entitled to receive to terminate his contract of employment or other worker’s
contract,

(f) the title of the job which the worker is employed to do or a brief
description of the work for which he is employed,

(g) where the employment is not intended to be permanent, the
period for which it is expected to continue or, if it is for a fixed term, the date when
it is to end,

(ga) any probationary period, including any conditions and its duration,

(h) either the place of work or, where the workeris required or
permitted to work at various places, an indication of that and of the address of the
employer,

(j) any collective agreements which directly affect the terms and
conditions of the employment including, where the employer is not a party, the
persons by whom they were made, ...

(k) where the worker is required to work outside the United Kingdom
for a period of more than one month—

(i) the period for which he is to work outside the United Kingdom,

(i) the currency in which remuneration is to be paid while he is
working outside the United Kingdom,

(i) any additional remuneration payable to him, and any
benefits to be provided to or in respect of him, by reason of his being required to
work outside the United Kingdom, and

(iv) any terms and conditions relating to his return to the
United Kingdom.

() any training entitlement provided by the employer,

(m) any part of that training entitlement which the employer requires
the worker to complete, and

(n) any other training which the employer requires the worker to

complete and which the employer will not bear the cost of.
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(5) Subsection (4)(d)iii) does not apply to a worker of a body or authority if—
(a) the worker’s pension rights depend on the terms of a pension scheme
established under any provision contained in or having effect under any Act, and
(b) any such provision requires the body or authority to give to a
new worker information concerning the worker’s pension rights or the determination
of questions affecting those rights.

(6) In this section “probationary period” means a temporary period specified
in the contract of employment or other worker’s contract between a worker and an
employer that—

(a) commences at the beginning of the employment, and
(b) is intended to enable the employer to assess the worker’s

suitability for the employment.

8 Itemised pay statement.

(1) A worker has the right to be given by his employer, at or before the time
at which any payment of wages or salary is made to him, a written itemised pay
statement.

(2) The statement shall contain particulars of—

(a) the gross amount of the wages or salary,
(b) the amounts of any variable, and (subject to section 9) any fixed,
deductions from that gross amount and the purposes for which they are made,
(c) the net amount of wages or salary payable, ...
(d) where different parts of the net amount are paid in different ways,
the amount and method of payment of each part-payment; and
(e) where the amount of wages or salary varies by reference to time
worked, the total number of hours worked in respect of the variable amount of
wages or salary either as—
(i) a single aggregate figure, or
(i) separate figures for different types of work or different rates

of pay.

Enforcement
11 References to employment tribunals.

(1) Where an employer does not give a worker a statement as required by
section 1, 4 or 8 (either because the employer gives the worker no statement or

because the statement the employer gives does not comply with what is required),
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the worker may require a reference to be made to an employment tribunal to
determine what particulars ought to have been included or referred to in a
statement so as to comply with the requirements of the section concerned.
(2) Where—
(a) a statement purporting to be a statement under section 1 or 4, or
a pay statement or a standing statement of fixed deductions purporting to comply
with section 8 or 9, has been given to a worker, and
(b) a question arises as to the particulars which ought to have been
included or referred to in the statement so as to comply with the requirements of
this Part,
either the employer or the worker may require the question to be referred to
and determined by an employment tribunal.

(3) For the purposes of this section—

(b) a question as to the particulars which ought to have been included
in a pay statement or standing statement of fixed deductions does not include a
question solely as to the accuracy of an amount stated in any such particulars.

(4) An employment tribunal shall not consider a reference under this section
in a case where the employment to which the reference relates has ceased unless
an application requiring the reference to be made was made—

(a) before the end of the period of three months beginning with the
date on which the employment ceased, or

(b) within such further period as the tribunal considers reasonable in a
case where it is satisfied that it was not reasonably practicable for the application to

be made before the end of that period of three months.

(6) Section 207B (extension of time limits to facilitate conciliation before

institution of proceedings) also applies for the purposes of subsection (4)a).

13 Right not to suffer unauthorised deductions.
(1) An employer shall not make a deduction from wages of a worker
employed by him unless—
(a) the deduction is required or authorised to be made by virtue of a
statutory provision or a relevant provision of the worker’s contract, or
(b) the worker has previously signified in writing his agreement or

consent to the making of the deduction.
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(2) In this section “relevant provision”, in relation to a worker’s contract,
means a provision of the contract comprised—

(@) in one or more written terms of the contract of which the
employer has given the worker a copy on an occasion prior to the employer making
the deduction in question, or

(b) in one or more terms of the contract (whether express or implied
and, if express, whether oral or in writing) the existence and effect, or combined
effect, of which in relation to the worker the employer has notified to the worker in
writing on such an occasion.

(3) Where the total amount of wages paid on any occasion by an employer to
a worker employed by him is less than the total amount of the wages properly
payable by him to the worker on that occasion (after deductions), the amount of the
deficiency shall be treated for the purposes of this Part as a deduction made by the
employer from the worker’s wages on that occasion.

(4) Subsection (3) does not apply in so far as the deficiency is attributable to
an error of any description on the part of the employer affecting the computation by
him of the gross amount of the wages properly payable by him to the worker on that
occasion.

(5) For the purposes of this section a relevant provision of a worker’s contract
having effect by virtue of a variation of the contract does not operate to authorise
the making of a deduction on account of any conduct of the worker, or any other
event occurring, before the variation took effect.

(6) For the purposes of this section an agreement or consent signified by a
worker does not operate to authorise the making of a deduction on account of any
conduct of the worker, or any other event occurring, before the agreement or
consent was signified.

(7) This section does not affect any other statutory provision by virtue of which a
sum payable to a worker by his employer but not constituting “wages” within the
meaning of this Part is not to be subject to a deduction at the instance of the

employer.

14 Excepted deductions.

(1) Section 13 does not apply to a deduction from a worker’s wages made by
his employer where the purpose of the deduction is the reimbursement of the
employer in respect of—

(a) an overpayment of wages, or
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(b) an overpayment in respect of expenses incurred by the worker in
carrying out his employment,

made (for any reason) by the employer to the worker.

(2) Section 13 does not apply to a deduction from a worker’s wages made by
his employer in consequence of any disciplinary proceedings if those proceedings
were held by virtue of a statutory provision.

(3) Section 13 does not apply to a deduction from a worker’s wages made by
his employer in pursuance of a requirement imposed on the employer by a statutory
provision to deduct and pay over to a public authority amounts determined by that
authority as being due to it from the worker if the deduction is made in accordance
with the relevant determination of that authority.

(4) Section 13 does not apply to a deduction from a worker’s wages made by
his employer in pursuance of any arrangements which have been established—

(@) in accordance with a relevant provision of his contract to the
inclusion of which in the contract the worker has signified his agreement or consent
in writing, or

(b) otherwise with the prior agreement or consent of the worker
signified in writing,

and under which the employer is to deduct and pay over to a third person
amounts notified to the employer by that person as being due to him from the
worker, if the deduction is made in accordance with the relevant notification by that
person.

(5) Section 13 does not apply to a deduction from a worker’s wages made by
his employer where the worker has taken part in a strike or other industrial action
and the deduction is made by the employer on account of the worker’s having
taken part in that strike or other action.

(6) Section 13 does not apply to a deduction from a worker’s wages made by his
employer with his prior agreement or consent signified in writing where the purpose
of the deduction is the satisfaction (whether wholly or in part) of an order of a court

or tribunal requiring the payment of an amount by the worker to the employer.

15 Right not to have to make payments to employer.
(1) An employer shall not receive a payment from a worker employed by him
unless—
(a) the payment is required or authorised to be made by virtue of a

statutory provision or a relevant provision of the worker’s contract, or
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(b) the worker has previously signified in writing his agreement or
consent to the making of the payment.

(2) In this section “relevant provision”, in relation to a worker’s contract,
means a provision of the contract comprised—

(@) in one or more written terms of the contract of which the
employer has given the worker a copy on an occasion prior to the employer
receiving the payment in question, or

(b) in one or more terms of the contract (whether express or implied
and, if express, whether oral or in writing) the existence and effect, or combined
effect, of which in relation to the worker the employer has notified to the worker in
writing on such an occasion.

(3) For the purposes of this section a relevant provision of a worker’s contract
having effect by virtue of a variation of the contract does not operate to authorise
the receipt of a payment on account of any conduct of the worker, or any other
event occurring, before the variation took effect.

(4) For the purposes of this section an agreement or consent signified by a
worker does not operate to authorise the receipt of a payment on account of any
conduct of the worker, or any other event occurring, before the agreement or
consent was signified.

(5) Any reference in this Part to an employer receiving a payment from a worker
employed by him is a reference to his receiving such a payment in his capacity as

the worker’s employer.

16 Excepted payments.

(1) Section 15 does not apply to a payment received from a worker by his
employer where the purpose of the payment is the reimbursement of the employer
in respect of—

(a) an overpayment of wages, or
(b) an overpayment in respect of expenses incurred by the worker in
carrying out his employment,

made (for any reason) by the employer to the worker.

(2) Section 15 does not apply to a payment received from a worker by his
employer in consequence of any disciplinary proceedings if those proceedings were
held by virtue of a statutory provision.

(3) Section 15 does not apply to a payment received from a worker by his

employer where the worker has taken part in a strike or other industrial action and
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the payment has been required by the employer on account of the worker’s having
taken part in that strike or other action.

(4) Section 15 does not apply to a payment received from a worker by his employer
where the purpose of the payment is the satisfaction (whether wholly or in part) of
an order of a court or tribunal requiring the payment of an amount by the worker to

the employer.

17 Introductory.
(1) In the following provisions of this Part—
“cash shortage” means a deficit arising in relation to amounts received in
connection with retail transactions, and
“stock deficiency” means a stock deficiency arising in the course of retail
transactions.
(2) In the following provisions of this Part “retail employment”, in relation to
a worker, means employment involving (whether or not on a regular basis)—

(a) the carrying out by the worker of retail transactions directly with
members of the public or with fellow workers or other individuals in their personal
capacities, or

(b) the collection by the worker of amounts payable in connection
with retail transactions carried out by other persons directly with members of the
public or with fellow workers or other individuals in their personal capacities.

(3) References in this section to a “retail transaction” are to the sale or
supply of goods or the supply of services (including financial services).

(4) References in the following provisions of this Part to a deduction made
from wages of a worker in retail employment, or to a payment received from such a
worker by his employer, on account of a cash shortage or stock deficiency include
references to a deduction or payment so made or received on account of—

(a) any dishonesty or other conduct on the part of the worker which
resulted in any such shortage or deficiency, or

(b) any other event in respect of which he (whether or not together
with any other workers) has any contractual liability and which so resulted,

in each case whether or not the amount of the deduction or payment is
designed to reflect the exact amount of the shortage or deficiency.
(5) References in the following provisions of this Part to the recovery from a

worker of an amount in respect of a cash shortage or stock deficiency accordingly
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include references to the recovery from him of an amount in respect of any such
conduct or event as is mentioned in subsection (4)@) or (b).
(6) In the following provisions of this Part “pay day”, in relation to a worker, means a

day on which wages are payable to the worker.

18 Limits on amount and time of deductions.

(1) Where (in accordance with section 13) the employer of a worker in retail
employment makes, on account of one or more cash shortages or stock deficiencies,
a deduction or deductions from wages payable to the worker on a pay day, the
amount or aggregate amount of the deduction or deductions shall not exceed one-
tenth of the gross amount of the wages payable to the worker on that day.

(2) Where the employer of a worker in retail employment makes a deduction
from the worker’s wages on account of a cash shortage or stock deficiency, the
employer shall not be treated as making the deduction in accordance with section
13 unless (in addition to the requirements of that section being satisfied with respect
to the deduction)—

(a) the deduction is made, or
(b) in the case of a deduction which is one of a series of deductions
relating to the shortage or deficiency, the first deduction in the series was made,

not later than the end of the relevant period.

(3) In subsection (2) “the relevant period” means the period of twelve months
beginning with the date when the employer established the existence of the
shortage or deficiency or (if earlier) the date when he ought reasonably to have done

SO.

19 Wages determined by reference to shortages etc.
(1) This section applies where—

(@) by virtue of an agreement between a worker in retail employment
and his employer, the amount of the worker’s wages or any part of them is or may be
determined by reference to the incidence of cash shortages or stock deficiencies, and

(b) the gross amount of the wages payable to the worker on any pay
day is, on account of any such shortages or deficiencies, less than the gross amount
of the wages that would have been payable to him on that day if there had been no
such shortages or deficiencies.

(2) The amount representing the difference between the two amounts

referred to in subsection (1)(b) shall be treated for the purposes of this Part as a
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deduction from the wages payable to the worker on that day made by the employer
on account of the cash shortages or stock deficiencies in question.

(3) The second of the amounts referred to in subsection (1)(b) shall be
treated for the purposes of this Part (except subsection (1)) as the gross amount of
the wages payable to him on that day.

(4) Accordingly—

(a) section 13, and
(b) if the requirements of section 13 and subsection (2) of section 18
are satisfied, subsection (1) of section 18,

have effect in relation to the amount referred to in subsection (2) of this section.

20 Limits on method and timing of payments.

(1) Where the employer of a worker in retail employment receives from the
worker a payment on account of a cash shortage or stock deficiency, the employer
shall not be treated as receiving the payment in accordance with section 15 unless
(in addition to the requirements of that section being satisfied with respect to the
payment) he has previously—

(a) notified the worker in writing of the worker’s total liability to him in
respect of that shortage or deficiency, and

(b) required the worker to make the payment by means of a demand
for payment made in accordance with the following provisions of this section.

(2) A demand for payment made by the employer of a worker in retail
employment in respect of a cash shortage or stock deficiency—

(a) shall be made in writing, and

(b) shall be made on one of the worker’s pay days.

(3) A demand for payment in respect of a particular cash shortage or stock
deficiency, or (in the case of a series of such demands) the first such demand, shall
not be made—

(a) earlier than the first pay day of the worker following the date when
he is notified of his total liability in respect of the shortage or deficiency in pursuance
of subsection (1)@) or, where he is so notified on a pay day, earlier than that day, or

(b) later than the end of the period of twelve months beginning with
the date when the employer established the existence of the shortage or deficiency

or (if earlier) the date when he ought reasonably to have done so.
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(4) For the purposes of this Part a demand for payment shall be treated as
made by the employer on one of a worker’s pay days if it is given to the worker or
posted to, or left at, his last known address—

(a) on that pay day, or

(b) in the case of a pay day which is not a working day of the
employer’s business, on the first such working day following that pay day.
(5) Legal proceedings by the employer of a worker in retail employment for the
recovery from the worker of an amount in respect of a cash shortage or stock
deficiency shall not be instituted by the employer after the end of the period
referred to in subsection (3)(b) unless the employer has within that period made a

demand for payment in respect of that amount in accordance with this section.

21 Limit on amount of payments.

(1) Where the employer of a worker in retail employment makes on any pay
day one or more demands for payment in accordance with section 20, the amount
or aggregate amount required to be paid by the worker in pursuance of the demand
or demands shall not exceed—

(a) one-tenth of the gross amount of the wages payable to the worker
on that day, or

(b) where one or more deductions falling within section 18(1) are
made by the employer from those wages, such amount as represents the balance of
that one-tenth after subtracting the amount or ageregate amount of the deduction or
deductions.

(2) Once an amount has been required to be paid by means of a demand for
payment made in accordance with section 20 on any pay day, that amount shall not
be taken into account under subsection (1) as it applies to any subsequent pay day,
even though the employer is obliged to make further requests for it to be paid.

(3) Where in any legal proceedings the court finds that the employer of a worker in
retail employment is (in accordance with section 15 as it applies apart from section
20(1)) entitled to recover an amount from the worker in respect of a cash shortage or
stock deficiency, the court shall, in ordering the payment by the worker to the
employer of that amount, make such provision as appears to the court to be
necessary to ensure that it is paid by the worker at a rate not exceeding that at
which it could be recovered from him by the employer in accordance with this

section.
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23 Complaints to employment tribunals.

(1) A worker may present a complaint to an employment tribunal—

(@) that his employer has made a deduction from his wages in
contravention of section 13 (including a deduction made in contravention of that
section as it applies by virtue of section 18(2)),

(b) that his employer has received from him a payment in
contravention of section 15 (including a payment received in contravention of that
section as it applies by virtue of section 20(1)),

(c) that his employer has recovered from his wages by means of one
or more deductions falling within section 18(1) an amount or aggregate amount
exceeding the limit applying to the deduction or deductions under that provision, or

(d) that his employer has received from him in pursuance of one or
more demands for payment made (in accordance with section 20) on a particular
pay day, a payment or payments of an amount or aggregate amount exceeding the
limit applying to the demand or demands under section 21(1).

(2) Subject to subsection (4), an employment tribunal shall not consider a
complaint under this section unless it is presented before the end of the period of
three months beginning with—

(a) in the case of a complaint relating to a deduction by the employer,
the date of payment of the wages from which the deduction was made, or

(b) in the case of a complaint relating to a payment received by the
employer, the date when the payment was received.

(3) Where a complaint is brought under this section in respect of—

(a) a series of deductions or payments, or

(b) a number of payments falling within subsection (1)(d) and made in
pursuance of demands for payment subject to the same limit under section 21(1)
but received by the employer on different dates,

the references in subsection (2) to the deduction or payment are to the last
deduction or payment in the series or to the last of the payments so received.

(3A) Section 207B (extension of time limits to facilitate conciliation before
institution of proceedings) applies for the purposes of subsection (2).

(4) Where the employment tribunal is satisfied that it was not reasonably
practicable for a complaint under this section to be presented before the end of the
relevant period of three months, the tribunal may consider the complaint if it is

presented within such further period as the tribunal considers reasonable.
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(4A) An employment tribunal is not (despite subsections (3) and (4)) to
consider so much of a complaint brought under this section as relates to a
deduction where the date of payment of the wages from which the deduction was
made was before the period of two years ending with the date of presentation of the
complaint.

(4B) Subsection (4A) does not apply so far as a complaint relates to a
deduction from wages that are of a kind mentioned in section 27(1)(b) to (j).

(5) No complaint shall be presented under this section in respect of any deduction
made in contravention of section 86 of the Trade Union and Labour Relations
(Consolidation) Act 1992 (deduction of political fund contribution where certificate of

exemption or objection has been given).

24 Determination of complaints.

(1) Where a tribunal finds a complaint under section 23 well-founded, it shall
make a declaration to that effect and shall order the employer—

(@) in the case of a complaint under section 23(1)@), to pay to the
worker the amount of any deduction made in contravention of section 13,

(b) in the case of a complaint under section 23(1)(b), to repay to the
worker the amount of any payment received in contravention of section 15,

(c) in the case of a complaint under section 23(1)(c), to pay to the
worker any amount recovered from him in excess of the limit mentioned in that
provision, and

(d) in the case of a complaint under section 23(1)(d), to repay to the
worker any amount received from him in excess of the limit mentioned in that
provision.

(2) Where a tribunal makes a declaration under subsection (1), it may order
the employer to pay to the worker (in addition to any amount ordered to be paid
under that subsection) such amount as the tribunal considers appropriate in all the
circumstances to compensate the worker for any financial loss sustained by him

which is attributable to the matter complained of.

25 Determinations: supplementary.

(1) Where, in the case of any complaint under section 23(1)(a), a tribunal finds
that, although neither of the conditions set out in section 13(1)a) and (b) was
satisfied with respect to the whole amount of the deduction, one of those

conditions was satisfied with respect to any lesser amount, the amount of the
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deduction shall for the purposes of section 24(a) be treated as reduced by the
amount with respect to which that condition was satisfied.

(2) Where, in the case of any complaint under section 23(1)(b), a tribunal finds
that, although neither of the conditions set out in section 15(1)a) and (b) was
satisfied with respect to the whole amount of the payment, one of those conditions
was satisfied with respect to any lesser amount, the amount of the payment shall for
the purposes of section 24(b) be treated as reduced by the amount with respect to
which that condition was satisfied.

(3) An employer shall not under section 24 be ordered by a tribunal to pay or
repay to a worker any amount in respect of a deduction or payment, or in respect of
any combination of deductions or payments, in so far as it appears to the tribunal
that he has already paid or repaid any such amount to the worker.

(4) Where a tribunal has under section 24 ordered an employer to pay or
repay to a worker any amount in respect of a particular deduction or payment falling
within section 23(1)(a) to (d), the amount which the employer is entitled to recover
(by whatever means) in respect of the matter in relation to which the deduction or
payment was originally made or received shall be treated as reduced by that
amount.

(5) Where a tribunal has under section 24 ordered an employer to pay or
repay to a worker any amount in respect of any combination of deductions or
payments falling within section 23(1)(c) or (d), the aggregate amount which the
employer is entitled to recover (by whatever means) in respect of the cash shortages
or stock deficiencies in relation to which the deductions or payments were originally

made or required to be made shall be treated as reduced by that amount.

26 Complaints and other remedies.

Section 23 does not affect the jurisdiction of an employment tribunal to
consider a reference under section 11 in relation to any deduction from the wages of
a worker; but the aggregate of any amounts ordered by an employment tribunal to
be paid under section 12(4) and under section 24 (whether on the same or different
occasions) in respect of a particular deduction shall not exceed the amount of the

deduction.

27 Meaning of “wages” etc.
(1) In this Part “wages”, in relation to a worker, means any sums payable to

the worker in connection with his employment, including—
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(a) any fee, bonus, commission, holiday pay or other emolument
referable to his employment, whether payable under his contract or otherwise,

(b) statutory sick pay under Part Xl of the Social Security Contributions
and Benefits Act 1992,

(c) statutory maternity pay under Part Xl of that Act,

(ca) statutory paternity pay under Part 12ZA of that Act,

(cb) statutory adoption pay under Part 127B of that Act,

(cc) statutory shared parental pay under Part 12ZC of that Act,

(cd) statutory parental bereavement pay under Part 127D of that Act,

(d) a guarantee payment (under section 28 of this Act),

(e) any payment for time off under Part VI of this Act or section 169 of
the Trade Union and Labour Relations (Consolidation) Act 1992 (payment for time off
for carrying out trade union duties etc.),

(f) remuneration on suspension on medical grounds under section 64
of this Act and remuneration on suspension on maternity grounds under section 68
of this Act,

(fa)remuneration on ending the supply of an agency worker on
maternity grounds under section 68C of this Act.

(g) any sum payable in pursuance of an order for reinstatement or re-
engagement under section 113 of this Act,

(h) any sum payable in pursuance of an order for the continuation of
a contract of employment under section 130 of this Act or section 164 of the Trade
Union and Labour Relations (Consolidation) Act 1992, and

(j) remuneration under a protective award under section 189 of that Act,

but excluding any payments within subsection (2).
(2) Those payments are—

(a) any payment by way of an advance under an agreement for a loan
or by way of an advance of wages (but without prejudice to the application of
section 13 to any deduction made from the worker’s wages in respect of any such
advance),

(b) any payment in respect of expenses incurred by the worker in
carrying out his employment,

(o) any payment by way of a pension, allowance or gratuity in
connection with the worker’s retirement or as compensation for loss of office,

(d) any payment referable to the worker’s redundancy, and
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(e) any payment to the worker otherwise than in his capacity as a
worker.

(3) Where any payment in the nature of a non-contractual bonus is (for any
reason) made to a worker by his employer, the amount of the payment shall for the
purposes of this Part—

(a) be treated as wages of the worker, and
(b) be treated as payable to him as such on the day on which the
payment is made.

(4) In this Part “gross amount”, in relation to any wages payable to a worker,
means the total amount of those wages before deductions of whatever nature.

(5) For the purposes of this Part any monetary value attaching to any
payment or benefit in kind furnished to a worker by his employer shall not be
treated as wages of the worker except in the case of any voucher, stamp or similar
document which is—

(a) of a fixed value expressed in monetary terms, and
(b) capable of being exchanged (whether on its own or together with other vouchers,
stamps or documents, and whether immediately or only after a time) for money,

goods or services (or for any combination of two or more of those things).
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206. Minimum wage
(a) Employees engaged in commerce; home workers in Puerto Rico and Virgin
Islands; employees in American Samoa; seamen on American vessels; agricultural
employees
Every employer shall pay to each of his employees who in any workweek is
engaged in commerce or in the production of goods for commerce, or is employed
in an enterprise engaged in commerce or in the production of goods for commerce,
wages at the following rates:
(1) except as otherwise provided in this section, not less than—
(A) $5.85 an hour, beginning on the 60th day after May 25,
2007,
(B) $6.55 an hour, beginning 12 months after that 60th day;
and
(C) $7.25 an hour, beginning 24 months after that 60th day;
(2) if such employee is a home worker in Puerto Rico or the Virgin
Islands, not less than the minimum piece rate prescribed by regulation or order; or, if
no such minimum piece rate is in effect, any piece rate adopted by such employer
which shall yield, to the proportion or class of employees prescribed by regulation or
order, not less than the applicable minimum hourly wage rate. Such minimum piece
rates or employer piece rates shall be commensurate with, and shall be paid in lieu
of, the minimum hourly wage rate applicable under the provisions of this section.
The Administrator, or his authorized representative, shall have power to make such
reculations or orders as are necessary or appropriate to carry out any of the
provisions of this paragraph, including the power without limiting the generality of
the foregoing, to define any operation or occupation which is performed by such
home work employees in Puerto Rico or the Virgin Islands; to establish minimum
piece rates for any operation or occupation so defined; to prescribe the method and
procedure for ascertaining and promulgating minimum piece rates; to prescribe
standards for employer piece rates, including the proportion or class of employees
who shall receive not less than the minimum hourly wage rate; to define the term
"home worker"; and to prescribe the conditions under which employers, agents,

contractors, and subcontractors shall cause goods to be produced by home workers;
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(3) if such employee is employed as a seaman on an American vessel,
not less than the rate which will provide to the employee, for the period covered by
the wage payment, wages equal to compensation at the hourly rate prescribed by
paragraph (1) of this subsection for all hours during such period when he was
actually on duty (including periods aboard ship when the employee was on watch or
was, at the direction of a superior officer, performing work or standing by, but not
including off-duty periods which are provided pursuant to the employment
agreement); or

(4) if such employee is employed in agriculture, not less than the
minimum wage rate in effect under paragraph (1) after December 31, 1977.

(b) Additional applicability to employees pursuant to subsequent amendatory
provisions

Every employer shall pay to each of his employees (other than an
employee to whom subsection (a)5) 1 applies) who in any workweek is engaged in
commerce or in the production of goods for commerce, or is employed in an
enterprise engaged in commerce or in the production of goods for commerce, and
who in such workweek is brought within the purview of this section by the
amendments made to this chapter by the Fair Labor Standards Amendments of
1966, title IX of the Education Amendments of 1972 [20 U.S.C. 1681 et seq.], or the
Fair Labor Standards Amendments of 1974, wages at the following rate: Effective
after December 31, 1977, not less than the minimum wage rate in effect under
subsection (a)(1).

(c) Repealed.
(d) Prohibition of sex discrimination

(1) No employer having employees subject to any provisions of this
section shall discriminate, within any establishment in which such employees are
employed, between employees on the basis of sex by paying wages to employees in
such establishment at a rate less than the rate at which he pays wages to employees
of the opposite sex in such establishment for equal work on jobs the performance of
which requires equal skill, effort, and responsibility, and which are performed under
similar working conditions, except where such payment is made pursuant to (i) a
seniority system; (ii) a merit system; (i) a system which measures earnings by
quantity or quality of production; or (iv) a differential based on any other factor other
than sex: Provided, That an employer who is paying a wage rate differential in
violation of this subsection shall not, in order to comply with the provisions of this

subsection, reduce the wage rate of any employee.
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(2) No labor organization, or its agents, representing employees of an
employer having employees subject to any provisions of this section shall cause or
attempt to cause such an employer to discriminate against an employee in violation
of paragraph (1) of this subsection.

(3) For purposes of administration and enforcement, any amounts
owing to any employee which have been withheld in violation of this subsection
shall be deemed to be unpaid minimum wages or unpaid overtime compensation
under this chapter.

(4) As used in this subsection, the term "labor organization" means any
organization of any kind, or any agency or employee representation committee or
plan, in which employees participate and which exists for the purpose, in whole or in
part, of dealing with employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of work.

(e) Employees of employers providing contract services to United States

(1) Notwithstanding the provisions of section 213 of this title (except
subsections (a)(1) and (f) thereof), every employer providing any contract services
(other than linen supply services) under a contract with the United States or any
subcontract thereunder shall pay to each of his employees whose rate of pay is not
governed by chapter 67 of title 41 or to whom subsection (a)(1) of this section is not
applicable, wages at rates not less than the rates provided for in subsection (b) of
this section.

(2) Notwithstanding the provisions of section 213 of this title (except
subsections (a)(1) and (f) thereof) and the provisions of chapter 67 of title 41, every
employer in an establishment providing linen supply services to the United States
under a contract with the United States or any subcontract thereunder shall pay to
each of his employees in such establishment wages at rates not less than those
prescribed in subsection (b), except that if more than 50 per centum of the gross
annual dollar volume of sales made or business done by such establishment is
derived from providing such linen supply services under any such contracts or
subcontracts, such employer shall pay to each of his employees in such
establishment wages at rates not less than those prescribed in subsection (a)(1) of
this section.

(f) Employees in domestic service
Any employee—
(1) who in any workweek is employed in domestic service in a

household shall be paid wages at a rate not less than the wage rate in effect under
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subsection (b) unless such employee's compensation for such service would not
because of section 209(a)(6) of the Social Security Act [42 U.S.C. 409(a)(6)] constitute
wages for the purposes of title Il of such Act [42 U.S.C. 401 et seq.], or

(2) who in any workweek—

(A) is employed in domestic service in one or more
households, and
(B) is so employed for more than 8 hours in the aggregate,
shall be paid wages for such employment in such workweek at a rate
not less than the wage rate in effect under subsection (b).
(g) Newly hired employees who are less than 20 years old

(1) In lieu of the rate prescribed by subsection (a)(1), any employer
may pay any employee of such employer, during the first 90 consecutive calendar
days after such employee is initially employed by such employer, a wage which is
not less than $4.25 an hour.

(2) In lieu of the rate prescribed by subsection (a)1), the Governor of
Puerto Rico, subject to the approval of the Financial Oversight and Management
Board established pursuant to section 2121 of title 48, may designate a time period
not to exceed four years during which employers in Puerto Rico may pay employees
who are initially employed after June 30, 2016, a wage which is not less than the
wage described in paragraph (1). Notwithstanding the time period designated, such
wage shall not continue in effect after such Board terminates in accordance with
section 2149 of title 48.

(3) No employer may take any action to displace employees (including
partial displacements such as reduction in hours, wages, or employment benefits) for
purposes of hiring individuals at the wage authorized in paragraph (1) or (2).

(4) Any employer who violates this subsection shall be considered to

have violated section 215(a)(3) of this title.
(5) This subsection shall only apply to an employee who has not attained the age of
20 years, except in the case of the wage applicable in Puerto Rico, 25 years, until
such time as the Board described in paragraph (2) terminates in accordance with
section 2149 of title 48.

207 Maximum hours
(a) Employees engaged in interstate commerce; additional applicability to

employees pursuant to subsequent amendatory provisions
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(1) Except as otherwise provided in this section, no employer shall
employ any of his employees who in any workweek is engaged in commerce or in
the production of goods for commerce, or is employed in an enterprise engaged in
commerce or in the production of goods for commerce, for a workweek longer than
forty hours unless such employee receives compensation for his employment in
excess of the hours above specified at a rate not less than one and one-half times
the regular rate at which he is employed.

(2) No employer shall employ any of his employees who in any
workweek is engaged in commerce or in the production of goods for commerce, or is
employed in an enterprise engaged in commerce or in the production of goods for
commerce, and who in such workweek is brought within the purview of this
subsection by the amendments made to this chapter by the Fair Labor Standards
Amendments of 1966—

(A) for a workweek longer than forty-four hours during the first
year from the effective date of the Fair Labor Standards Amendments of 1966,

(B) for a workweek longer than forty-two hours during the
second year from such date, or

(O) for a workweek longer than forty hours after the expiration
of the second year from such date,

unless such employee receives compensation for his employment in
excess of the hours above specified at a rate not less than one and one-half times
the regular rate at which he is employed.

Efa

207 Maximum hours
(e) "Regular rate" defined
As used in this section the "regular rate" at which an employee is
employed shall be deemed to include all remuneration for employment paid to, or
on behalf of, the employee, but shall not be deemed to include—
(1) sums paid as gifts; payments in the nature of gifts made at
Christmas time or on other special occasions, as a reward for service, the amounts of
which are not measured by or dependent on hours worked, production, or efficiency;
(2) payments made for occasional periods when no work is
performed due to vacation, holiday, illness, failure of the employer to provide
sufficient work, or other similar cause; reasonable payments for traveling expenses,

or other expenses, incurred by an employee in the furtherance of his employer's
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interests and properly reimbursable by the employer; and other similar payments to
an employee which are not made as compensation for his hours of employment;

(3) Sums 1 paid in recognition of services performed during a
given period if either, (a) both the fact that payment is to be made and the amount
of the payment are determined at the sole discretion of the employer at or near the
end of the period and not pursuant to any prior contract, agreement, or promise
causing the employee to expect such payments regularly; or (b) the payments are
made pursuant to a bona fide profit-sharing plan or trust or bona fide thrift or savings
plan, meeting the requirements of the Administrator set forth in appropriate
regulations which he shall issue, having due regard among other relevant factors, to
the extent to which the amounts paid to the employee are determined without
regard to hours of work, production, or efficiency; or (c) the payments are talent fees
(as such talent fees are defined and delimited by regulations of the Administrator)
paid to performers, including announcers, on radio and television programs;

(4) contributions irrevocably made by an employer to a trustee
or third person pursuant to a bona fide plan for providing old-age, retirement, life,
accident, or health insurance or similar benefits for employees;

(5) extra compensation provided by a premium rate paid for
certain hours worked by the employee in any day or workweek because such hours
are hours worked in excess of eight in a day or in excess of the maximum workweek
applicable to such employee under subsection (a) or in excess of the employee's
normal working hours or regular working hours, as the case may be;

(6) extra compensation provided by a premium rate paid for
work by the employee on Saturdays, Sundays, holidays, or regular days of rest, or on
the sixth or seventh day of the workweek, where such premium rate is not less than
one and one-half times the rate established in good faith for like work performed in
nonovertime hours on other days;

(7) extra compensation provided by a premium rate paid to
the employee, in pursuance of an applicable employment contract or collective-
bargaining agreement, for work outside of the hours established in good faith by the
contract or agreement as the basic, normal, or regular workday (not exceeding eight
hours) or workweek (not exceeding the maximum workweek applicable to such
employee under subsection (a),2 where such premium rate is not less than one and
one-half times the rate established in good faith by the contract or agreement for

like work performed during such workday or workweek; or
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(8 ) any value or income derived from employer-provided
grants or rights provided pursuant to a stock option, stock appreciation right, or bona
fide employee stock purchase program which is not otherwise excludable under any
of paragraphs (1) through (7) if—

(A) grants are made pursuant to a program, the terms
and conditions of which are communicated to participating employees either at the
beginning of the employee's participation in the program or at the time of the grant;

(B) in the case of stock options and stock appreciation
rights, the grant or right cannot be exercisable for a period of at least 6 months after
the time of grant (except that grants or rights may become exercisable because of an
employee's death, disability, retirement, or a change in corporate ownership, or other
circumstances permitted by regulation), and the exercise price is at least 85 percent
of the fair market value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the
amount of, employer-provided grants or rights that are based on performance are—

(i) made based upon meeting previously
established performance criteria (which may include hours of work, efficiency, or
productivity) of any business unit consisting of at least 10 employees or of a facility,
except that, any determinations may be based on length of service or minimum
schedule of hours or days of work; or
(ii) made based upon the past performance (which may include any criteria) of one
or more employees in a given period so long as the determination is in the sole

discretion of the employer and not pursuant to any prior contract.

211 Collection of data
(a) Investigations and inspections

The Administrator or his designated representatives may investigate
and gather data regarding the wages, hours, and other conditions and practices of
employment in any industry subject to this chapter, and may enter and inspect such
places and such records (and make such transcriptions thereof), question such
employees, and investigate such facts, conditions, practices, or matters as he may
deem necessary or appropriate to determine whether any person has violated any
provision of this chapter, or which may aid in the enforcement of the provisions of
this chapter. Except as provided in section 212 of this title and in subsection (b) of

this section, the Administrator shall utilize the bureaus and divisions of the
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Department of Labor for all the investigations and inspections necessary under this
section. Except as provided in section 212 of this title, the Administrator shall bring

all actions under section 217 of this title to restrain violations of this chapter. Etc.

216. Penalties
(a) Fines and imprisonment
Any person who willfully violates any of the provisions of section 215
of this title shall upon conviction thereof be subject to a fine of not more than
$10,000, or to imprisonment for not more than six months, or both. No person shall
be imprisoned under this subsection except for an offense committed after the
conviction of such person for a prior offense under this subsection.
(b) Damages; right of action; attorney's fees and costs; termination of right of action
Any employer who violates the provisions of section 206 or section
207 of this title shall be liable to the employee or employees affected in the
amount of their unpaid minimum wages, or their unpaid overtime compensation, as
the case may be, and in an additional equal amount as liquidated damases. Any
employer who violates the provisions of section 215(a)(3) of this title shall be liable
for such legal or equitable relief as may be appropriate to effectuate the purposes of
section 215(a)(3) of this title, including without limitation employment, reinstatement,
promotion, and the payment of wages lost and an additional equal amount as
liquidated damages. Any employer who violates section 203(m)(2)(B) of this title shall
be liable to the employee or employees affected in the amount of the sum of any
tip credit taken by the employer and all such tips unlawfully kept by the employer,
and in an additional equal amount as liquidated damages. An action to recover the
liability prescribed in the preceding sentences may be maintained asgainst any
employer (including a public agency) in any Federal or State court of competent
jurisdiction by any one or more employees for and in behalf of himself or
themselves and other employees similarly situated. No employee shall be a party
plaintiff to any such action unless he gives his consent in writing to become such a
party and such consent is filed in the court in which such action is brought. The
court in such action shall, in addition to any judgment awarded to the plaintiff or
plaintiffs, allow a reasonable attorney's fee to be paid by the defendant, and costs of
the action. The right provided by this subsection to bring an action by or on behalf of
any employee, and the right of any employee to become a party plaintiff to any
such action, shall terminate upon the filing of a complaint by the Secretary of Labor

in an action under section 217 of this title in which (1) restraint is sought of any
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further delay in the payment of unpaid minimum wages, or the amount of unpaid
overtime compensation, as the case may be, owing to such employee under section
206 or section 207 of this title by an employer liable therefor under the provisions of
this subsection or (2 ) legal or equitable relief is sought as a result of alleged
violations of section 215(a)(3) of this title.
(c) Payment of wages and compensation; waiver of claims; actions by the
Secretary; limitation of actions
The Secretary is authorized to supervise the payment of the unpaid
minimum wages or the unpaid overtime compensation owing to any employee or
employees under section 206 or section 207 of this title, and the agreement of any
employee to accept such payment shall upon payment in full constitute a waiver by
such employee of any right he may have under subsection (b) of this section to such
unpaid minimum wages or unpaid overtime compensation and an additional equal
amount as liquidated damages. The Secretary may bring an action in any court of
competent jurisdiction to recover the amount of unpaid minimum wages or overtime
compensation and an equal amount as liquidated damages. The right provided by
subsection (b) to bring an action by or on behalf of any employee to recover the
liability specified in the first sentence of such subsection and of any employee to
become a party plaintiff to any such action shall terminate upon the filing of a
complaint by the Secretary in an action under this subsection in which a recovery is
sought of unpaid minimum wages or unpaid overtime compensation under sections
206 and 207 of this title or liquidated or other damages provided by this subsection
owing to such employee by an employer liable under the provisions of subsection
(b), unless such action is dismissed without prejudice on motion of the Secretary.
Any sums thus recovered by the Secretary of Labor on behalf of an employee
pursuant to this subsection shall be held in a special deposit account and shall be
paid, on order of the Secretary of Labor, directly to the employee or employees
affected. Any such sums not paid to an employee because of inability to do so
within a period of three years shall be covered into the Treasury of the United States
as miscellaneous receipts. In determining when an action is commenced by the
Secretary of Labor under this subsection for the purposes of the statutes of
limitations provided in section 6(a) of the Portal-to-Portal Act of 1947 [29 US.C.
255 (a)], it shall be considered to be commenced in the case of any individual
claimant on the date when the complaint is filed if he is specifically named as a
party plaintiff in the complaint, or if his name did not so appear, on the subsequent

date on which his name is added as a party plaintiff in such action. The authority and



309

requirements described in this subsection shall apply with respect to a violation of
section 203(m)(2)(B) of this title, as appropriate, and the employer shall be liable for
the amount of the sum of any tip credit taken by the employer and all such tips
unlawfully kept by the employer, and an additional equal amount as liquidated
damages.
(d) Savings provisions
In any action or proceeding commenced prior to, on, or after August 8,
1956, no employer shall be subject to any liability or punishment under this chapter
or the Portal-to-Portal Act of 1947 [29 U.S.C. 251 et seq.] on account of his failure to
comply with any provision or provisions of this chapter or such Act (1) with respect
to work heretofore or hereafter performed in a workplace to which the exemption in
section 213(f) of this title is applicable, (2) with respect to work performed in Guam,
the Canal Zone or Wake Island before the effective date of this amendment of
subsection (d), or (3 ) with respect to work performed in a possession named in
section 206 (a)3) 1 of this title at any time prior to the establishment by the
Secretary, as provided therein, of a minimum wage rate applicable to such work.
(e) Civil penalties for certain violations
(1)(A) Any person who violates the provisions of sections 2 212 or
213(c) of this title, relating to child labor, or any regulation issued pursuant to such
sections, shall be subject to a civil penalty not to exceed—
(i) $11,000 for each employee who was the subject of such a
violation; or
(ii) $50,000 with regard to each such violation that causes the
death or serious injury of any employee under the age of 18 years, which penalty
may be doubled where the violation is a repeated or willful violation.
(B) For purposes of subparagraph (A), the term "serious injury"
means—
(i) permanent loss or substantial impairment of one of the
senses (sight, hearing, taste, smell, tactile sensation);
(ii) permanent loss or substantial impairment of the function of
a bodily member, organ, or mental faculty, including the loss of all or part of an arm,
leg, foot, hand or other body part; or
(i) permanent paralysis or substantial impairment that causes
loss of movement or mobility of an arm, leg, foot, hand or other body part.
(2) Any person who repeatedly or willfully violates section 206 or 207

of this title, relating to wages, shall be subject to a civil penalty not to exceed $1,100
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for each such violation. Any person who violates section 203(m)2)(B) of this title
shall be subject to a civil penalty not to exceed $1,100 for each such violation, as
the Secretary determines appropriate, in addition to being liable to the employee or
employees affected for all tips unlawfully kept, and an additional equal amount as
liquidated damages, as described in subsection (b).

(3) In determining the amount of any penalty under this subsection,
the appropriateness of such penalty to the size of the business of the person
charged and the gravity of the violation shall be considered. The amount of any
penalty under this subsection, when finally determined, may be—

(A) deducted from any sums owing by the United States to the

person charged;

(B) recovered in a civil action brought by the Secretary in any
court of competent jurisdiction, in which litigation the Secretary shall be represented
by the Solicitor of Labor; or

(C) ordered by the court, in an action brought for a violation of
section 215(a)(@) of this title or a repeated or willful violation of section 215(a)(2) of
this title, to be paid to the Secretary.

(4) Any administrative determination by the Secretary of the amount
of any penalty under this subsection shall be final, unless within 15 days after receipt
of notice thereof by certified mail the person charged with the violation takes
exception to the determination that the violations for which the penalty is imposed
occurred, in which event final determination of the penalty shall be made in an
administrative proceeding after opportunity for hearing in accordance with section
554 of title 5 and regulations to be promulgated by the Secretary.

(5) Except for civil penalties collected for violations of section 212 of
this title, sums collected as penalties pursuant to this section shall be applied
toward reimbursement of the costs of determining the violations and assessing and
collecting such penalties, in accordance with the provision of section 9a of this title.
Civil penalties collected for violations of section 212 of this title shall be deposited

in the general fund of the Treasury.
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