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MALASIA
MISS PIMPAWADEE KOMOLTHITI : THESIS TITLE. (COMPARATIVE STUDIES
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COMMERCIAL ARBITRATION IN MALAYSIA AND THAILAND)
THESIS ADVISOR : ASSOCIATE PROFESSOR PHIJAISAKDI HORAYANGKURA,
pp. ISBN 974-53-1012-3.

This thesis intends to study arbitration law in Malaysia and Thailand, the two
countries in which the Model Law on International Commercial Arbitration have been used
to reform the lex arbitri. The study compares the draft law of Malaysia and the Arbitration
Act of B.E. 2545 (A.D. 1992) of Thailand to see the ensuing problems of the adoption of
Model Law.

The study reveals that most provisions of the two countries are quite similar for the
Model Law is being adopted almaost en bloc in both countries. Only minor adaptations were
made to make the arbitration law of each country to suit the local legal system. There are six
practical subjects which this author pays attention to, namely the liability of the arbitrator,
the non-differentiation between International Commercial Arbitration and the local one,
jurisdiction and the role of the court, the permission of expatriate to work as arbitrator,

number of arbitrator and finally the.opt. in and opt. out provision.

However, this author has summed up the problems and proposed her opinions to
cure those problems and once a revision is made to recognize the need to avoid those
defects; such action would render the arbitration law of the land to meet international
standard and acceptable to civilized nations. Thailand in particular, would be able to offer
itself as a service center to help resolving commercial disputes among the countries in the
ESCAP region in the very near future.

Field of study............... LawsS..cooeeeiiiiiee. Student’s signature.........cccooeeeiiiieceen

Academic year.......... 2004, AQVisOr's signature........cccccoeevvvviiieeeeeeeens
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" New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1958 Article V. .......-..

(2) Recognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is
sought finds that :

a. The subject matter of the difference is not capable of settlement by
arbitration under the law of that country; or
b. The recognition and enforcement of an arbitral award would be contrary

to the public policy of that country.
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® Arbitration Act 1952 - Section 34 (amended in 1980)

(1) Notwithstanding anything to the contrary in this Act or in any other
written law but subjectto subsection (2)in so far as it relates to the
enforcement of an-award, the provisions of this Act-or other written
law shall not apply to any arbitration held under the Convention on the
Settlement of Investment Disputes Between States and Nationals of
Other States 1965 or under the United Nations Commission on
International Trade Law Arbitration Rules 1976 and the Rules of the
Regional Centre for Arbitration at Kuala Lumpur.

(2) Where an award made in an arbitration held in conformity with the

Convention or the Rules specified in subsection (1) is sought to be
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- audnyay197Aaensssiude AN naennsa Ui TuaTAUTIATR95 TR
(The Convention on the Settlement of Investment Disputes Between States
and Nationals of other States 1965)

- defedudnsaennseyanTnegain13uas UNCITRAL 1 1976 (The UNCITRAL
Arbitration Rule 1976)

- datfeAuennualnnainisresAutinissviudeinmsndtslsuimainaanides
(The Rules for Arbitration of the Regional Centre for Arbitration Kuala

Lumpur)

enforced in Malaysia, the enforcement proceedings in respect thereof shall

be taken in accordance with the provisions of the Convention specified in

subsection (1) or the Convention on the Recognition and Enforcement of

Foreign Arbitral Awards 1958, as may be appropriate.

(3) The competent court for the purpose of such enforcement shall be the

High Court.

°* W.S.W . Davidson . “Reform of Malaysia Arbitration Law”. Inaugural
International Conference on Arbitration 28" February & 1° March, 2003. The Chartered

Institute of Arbitrators Malaysian Branch
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" W.S.W . Davidson . “Reform of Malaysia Arbitration Law — Moving Towards
The Uncitral Model Law on International Commercial Arbitration”, available from

http://www.ciarbmal.org.my/WSW%20seminar17Apr2002.htm
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" Final- Bar Council Draft of Arbitration Act, 2003

" “With this objective in mind the Bar Council’s Arbitration Committee :
“opting in” and “opting out” provisions. This means that: -

(a) parties to an arbitration classified as domestic may agree in writing to opt out of
the domestic regime and into the international regime with the consequent
curtailment of rights of appeal to the Courts;

(b) parties to an arbitration classified as international may agree to opt out of the
international regime and into the domestic regime so as to include the rights of
greater access to the Malaysian Courts.

And this “opting in” and “opting out” provisions should be available at least until the

commencement of the arbitral hearing.”



48

Tunansan flawdindruntyafludenguniseyyilnnainiseiv il

¥

ToyaAldreuisazigeauazilann luuntyafRdoulnaasiunisiuieanguuns sfusuy atiy

o

1l 1985 anldinausianunlng ldfinnsw dsuutlas wiluunsunifyalminislfudasuuazudle
al a o % = [~3 £ dl P4 o o
NN uanaRuwuLiNeRantes e liminzaniuanunisalluilaqiuaealssma
=
LA
geinlfannmetwaesnndialunisiuenisiueanguniesuLLL9
v 2 1 o/ ¥
Aatayey1tnnaIn1IenasAnssudadssmaNndsuldidunguunseynyalnnainisres
UszinAdanlls Tne Associate Professor Ho Peng Kee, Minister of Law beinanafanisnasa
AudnisseiudafinanszudiadsrinalulszimadaAly§ (The Singapore International
Arbitration Centre — SIAC) lull 1991 uazn1siLeInguNIEEBLLLdFaayy  IanaInsly

nansdnsenddssmanadiulgidungrnisenaninsnainisresnu lutl 1995

Tnefidngilszaadlunisimunszuungunnsayntngainis Wlduinsgiu

FTAUAINA WALIITUAINABINI92098NgINATIRIATLFlun 1981 8199AAN19A 9219

1
A a ' a o

Uszmaiamnsegsfanugdyma919519m98 eadntloyui lunisitngsAag1asemnFLne

]
|

anldimetewarliAuraAungunigenaianaInisian 39u lnenisunsnuaanszuaunis
a v Y a Y a N a ‘9£ J
Warsansriudennminanisenantnnainissesaranieluissing dnanstiinamau uaze

Annteaaniszmagdealils Wugnunsziudannin

W.S.W . Davidson . Reform of Malaysia Arbitration Law — Moving Towards
The Uncitral Model Law on International Commercial Arbitration, available from

http://www.ciarbmal.org.my/WSW%20seminar17Apr2002.htm

" David Sandborg, "Arbitration Law Reform in Asia : Ready for the 21%

Century?,”(CAA Arbitration Journal. Volume II. 2003): 90
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’ Final Bar Council Draft of Arbitration Act, 2003, Section 11 :

Liability of Arbitrators
(1) An arbitrator is not liable in respect of anything or omitted to be done in the

capacity of arbitrator;
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(2) This section does not apply'where an arbitrator is found by a court of law to
have acted fraudulently of dishonestly or where the arbitrator is found to have
committed an act of corruption;

(3) An appointing authority, in the exercise of his or its power of appointment of an
arbitrator shall have the same degree of immunity as an arbitrator pursuant to
subsections (1) and (2) above.
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Article 25

" Article 25 : 1. The jurisdiction of the Centre shall extend to any legal
dispute arising directly out of an investment, between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the Centre by that
State) and a national of another Contracting State, which the parties to the dispute consent
in writing to submit to the Centre. When the parties have given their consent, no party may
withdraw its consent unilaterally.

2. "National of another Contracting State" means:
(a) any natural person who had the nationality of a Contracting State other than the State
party to the dispute on the date on which the parties consented to submit such dispute to
conciliation or arbitration as well as on the date on which the request was registered
pursuant to paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not include
any person who on either date also had the nationality of the Contracting State party to the
dispute; and
(b) any juridical person which had the nationality of a Contracting State other than the State
party to the dispute .on the date on which the parties .consented to submit such dispute to
conciliation or arbitration and any juridical person-which had the nationality of the
Contracting State party to the dispute on that date and which, because of foreign control,
the parties have agreed should be treated as a national of another Contracting State for the
purposes of this Convention.

3. Consent by a constituent subdivision or agency of a
Contracting State shall require the approval of that State unless that State notifies the Centre

that no such approval is required.
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4. Any Contracting State may, at the time of ratification,
acceptance or approval of this Convention.or at any time thereafter, notify the Centre of the
class or classes of disputes which it would or would not consider submitting to the
jurisdiction of the Centre. The Secretary-General shall forthwith transmit such notification to
all Contracting States. Such notification shall not constitute the consent required by
paragraph (1).

"asie AnieE. aynalanainisanngunalusiiunisseiudaiinan, v 66.
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" Final Bar Council Draft of Arbitration Act, 2003, Section 17

Application of this Part
(1) This part shall apply to both international arbitration as defined in subsection 2
and 3 and to domestic arbitrations.
(2) An arbitration is international if: -

a. Atleast one of the parties to an arbitration agreement, at the time of the
conclusion of that agreement, has its place of business in any State other
than Malaysia; or

b. One of the following places is situated outside the State in which the parties
have their places of business: -

i. The place of arbitration if determined in, or pursuant to, the
arbitration-agreement;

i. “Any place where a substantial part of the obligations of any
commercial or other relationship is to be performed or the place with
which the subject-matter of the dispute is most closely connected; or

c. The parties have expressly agreed that the subject-matter of the arbitration
agreement relates to more than one State.

(3) For the purpose subsection (2): -

a. If a party has more than one place of business, the place of business is that
which has the closest relationship to the arbitration agreement;

b. If a party does not have a place of business, reference is to be made to that

party’s habitual residence.
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" Final Bar Council Draft of Arbitration Act, 2003, Section 27

Appointment of arbitrators
(1) No person shall be precluded by reason of that person’s nationality from

acting as an arbitrator, unless otherwise agreed by the parties.
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" Final Bar Council Draft of Arbitration Act, 2003, Section 26

Number of Arbitrators

) The parties are free to determine the number of arbitrators.
(2) Failing such determination: -
a. In the case of international arbitration, the number of arbitrators shall be
three;

b. In the case of domestic arbitration, the number of arbitrators shall be one.
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ARBITRATION ACT, 2003
(ACt ..otirivrerene. )

An Act to reform the law relating to arbitration.

[ A 7

BE IT ENACTED by the Sert Paduka Baginda Yang di-Pertuan Agung with the
advice and consent of the Dewan Negara and Dewan Rakyat in Parliament assembled,
and by the authority of the same, as follows: -

PARTI

PRELIMINARY

Short title and commencement

(1) < This Act may be cited as the Arbitration Act, 2003 and shall apply
throughout Malaysia.

(2)  This Act shall come into force on such date as the Minister may, by
notification in the Gazette, appoint.

Interpretation

1) In this Act, unless the context otherwise requires: -
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"appointing authority” means any person or body who pursuant to any

power conferred by law, by way of any arbitral institution rules or by an
arbitration agreement, has the power to appoint an arbitrator;

"arbitral tribunal” means a sole arbitrator or a panel of arbitrators;

"arbitration” means any arbitration whether or not administered by a
permanent arbitral institution;

"arbitration agreement” means an arbitration agreement as defined in
section 23 of this Act;

"award" means a decision of the arbitral tribunal on the substance of the
dispute and includes any final, interim or partial award and any award on
costs but does not include interlocutory orders;

"domestic arbitration™ means any arbitration which is not an international
arbitration as herein defined;

"High Court” means the High Court in Malaya or the High Court in Sabah
and Sarawak, as the case may require;

“international arbitration” means an arbitration which is international as
defined in section 17 below;

"Minister” means the minister appointed by the Federal Government to be
the Minister for the purposes of this Act;

"Model Law" means the UNCITRAL Model Law on International
Commercial Arbiiration adopted by the United Nations Commission on
International Trade Law on the 21 day of June 1985, the text in English
of which is set out in the First Schedule;

"party” means a party to an arbitration agreement, or, in any case where an
arbitration does not involve all of the parties to the arbitration agreement,
means a party to the arbitration;

"presiding arbitrator” means the arbitrator designated as presiding
arbitrator or chairman of the arbitral tribunal or the third arbitrator referred
to in sections 27(2).

"seat of arbitration” means the place where the arbitration is based, to be
determined in accordance with section 36.

"State" means a sovereign state and not a component state of Malaysia
unless otherwise specified.
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(2)  The material to which an arbitral tribunal or a court may refer in

interpreting this Act includes the documents relating to the Model Law
originating from the United Nations Commission on International Trade
Law and its working group for the preparation of the Model Law.

3. Government to be bound

This act shall bind the Federal Government of Malaysia and the Governments of
the component States of Malaysia, and shall apply to any arbitration to which the
Federal Government of Malaysia or the Governmentof any of the component
States of Malaysia is a party.

4. Purposes of Act
The purposes of this Act are: -

(a)  to encourage the use of arbitration as an agreed method of resolving
commercial and other disputes;

(b)  to provide for the fair resolution of disputes by an impartial tribunal
without unnecessary delay or expense;

(c)  to allow the parties to arbitration freedom to agree how their disputes are
to be resolved, subject only to such safeguards as are necessary in the
public interest; '

(d) to promote international consistency of arbitral regimes based on the
Model Law;

(e)  to promote consistency between the international and domestic arbitral
regimes in Malaysia;

o to define and clarify the limits of judicial review of the arbitral process
and of arbitral awards;

(g) to facilitate the recognition and enforcement of arbitration agreements and
arbitral awards; and .

(h) - to give effect to the obligations of the Federal Government under the
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (1958).

Application of this Act to arbitrations in Malaysia

{1)  Ifthe seat of arbitration is in Malaysia:-

(a) the pmvisioris of Part 1 and Part Il of this Act shall apply;
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(b) the provisions of Part III of this Act shall apply:-

® to an international arbitration only if the parties so agree in
writing;

(i)  to a domestic arbitration unless the parties agree otherwise
in writing.

(2) For the purposes of subsection (1) (b) (i) and (i1) above and for the
avoidance of doubt;

(a)  the parties to an international arbitration may agree to apply Part
I1I of the Act in whole or in part and the parties to a domestic
arbitration may agree to exclude Part Ill of this Act in whole or in
part;

(b)  any suchagreement must be express and cannot be implied;

(c) any such agreement may be in an arbitration agreement or any
other document in writing signed by or on behalf of the parties.

Arbitrations and awards outside Malaysia

If the seat of arbitration is not in Malaysia, sections 24, 25, 52 and 53 of Part 11 of
this Act, shall apply with any necessary modifications in respect of the
arbitration. =

Provisions applying where seat of arbitration not agreed or
determined

If it still has to be agreed or determined whether the seat of arbitration will be in
Malaysia, sections 24 and 25 of Part Il of this Act shall apply, with any necessary
modifications, in respect of the arbitration.

Arbitration under other Acts

(1)  Where a provision of this Act is inconsistent with a provision of any other
enactment, that other enactment shall, to-the extent of the inconsistency,
prevail. '

) Subject to subsection (1), where a provision of this Act applies to-an
arbitration under any other enactment, the provisions of that other
enactment shall be read as if it were an arbitration agreement.

Arbitrability of disputes

(1)  Any dispute which the parties have agreed to submit to arbitration under
an arbitration agreement may be determined by arbitration unless the
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other law, such a dispute is not capable of determination by arbitration.

93] The fact that an enactment confers jurisdiction in respect of any matter on
the High Court or any other Court but does not refer to the determination
of that matter by arbitration does not, of itself, indicate that a dispute
about that matter is not capable of determination by arbitration.

10.  Powers of arbitral tribunal in deciding disputes

(1) ~ An arbitration agreement, unless otherwise agreed by the parties, is
deemed to provide that an arbitral tribunal: -

{a)  may, in making an award, award any remedy or relief that could
have been ordered by the High Court if the dispute had been the
subject of civil proceedings ifi that Court;

(b)  may award interest on the whole or any part of any sum which: -

@) is awarded to any party, for the whole or any part of the
period up to the date of the award; or

(ii)  1is or was claimed in the arbitral proceedings but is paid
before the date of the award, for the whole or any part of
the period up to the date of payment except where payment
is made and accepted on the conditions that no interest is’
payable.

(2)  Nothing in this section affects the application of section 9 or sections 50
(2)(b) and 52(1)(b) of Part II of this Act.

3) Nothing in this section shall be taken to extend the power of an arbitral
tribunal to order interim measures save as specifically provided for in this
Act or as otherwise agreed between the parties.

Liability of Arbitrators

(hH An arbitrator is not liable in respect of anything done or omitted to be
done in the capacity of arbitrator;

(2)  This section does not apply where an arbitrator is found by a court of law
to have acted fraudulently or dishonestly or where the-arbitrator is found’
to have committed an act of corruption;

(3)  an appointing authority, in the exercise of his or its power of appointment
of an arbitrator shall have the same degree of immunity as an arbitrator
pursuant to subsections (1) and (2) above.
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Disclosure of information relating to arbitral proceedings and awards
prohibited

(1)  Subject to subsection (2), an arbitration agreement, unless otherwise
agreed by the parties, is deemed to provide that the parties shall not
publish or disclose or communicate any information relating to arbitral
proceedings under the arbitration agreement or to an award made in those
proceedings.

(2)  Nothing in subsection (1) prevents the publication, disclosure, or
communication of information referred to in that subsection if the
publication, disclosure or communication is: -

(a) made in High Court proceedings in open court pursuant to any
provision of this Act;

(b)  is otherwise contemplated by this Act; or
(c)  1sto a professional or other adviser of any of the parties.
Rules

Rules of court may be made for the purposes of this Act under section 16 and 17
of the Courts of Judicature Act 1964 (Act 91).

Amendments to other Acts

The Acts specified in the Second Schedule are hereby amended in the manner
indicated in that Schedule.

Repeals

(1)  The enactments specified in the Third Schedule are hereby repealed.

(2)  For the avoidance of doubt, it is hereby declared that for the purposes of
section 75(1) of the Interpretation Acts 1948 and 1967 (Act 388), this Act
is deemed to be passed in substitution for the Arbitration Act, 1952 (Act
93).

Transitional provisions

) Subject to subsection (2): -

(a) this Act applies to every arbitration agreement, whether made

before or after the commencement of this Act, and to every
arbitration under such an agreement; and
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{(b)  areference in an arbitration agreement to the Arbitration Act 1952
(Act 93) shall be construed as a reference to this Act.

Where the arbitral proceedings were commenced before the
commencement of this Act the law governing the arbitration agreement
and the arbitration shall be the law which would have applied if this Act
had not been passed.

For the purpose of this section, arbitral proceedings are to be taken as
having commenced on the date of the receipt by the respondent of a
request for the dispute to be referred to arbitration, or, where the parties
have agreed that any other date is to be taken as the date of
commencement of the arbitral proceedings, then on that date.

PART II
AMENDED MODEL LAW PROVISIONS

[The provisions of this part correspond to the Model Law but certain changes have been
made to amend or supplement the Model Law in its application to Malaysia. The
corresponding Model Law provision is stated in the marginal notes.}

17.

Application of this Part
[Model Law
Article 1]
(1)  This part shall apply to both international arbitrations as defined in

@

subsection 2 and 3 and to domestic arbitrations.
An arbitration is international if: -

(a)  at least one of the parties to an arbifration agreement, at the time of
the conclusion of that agreement, has its place of business in any
State other than Malaysia; or

(b) - one of the following places is situated outside the State in which
the parties have their places of business: -

6] the place of arbitration if determined in, or pursuant to, the
arbitration agreement; i

(i)  Any place where a substantial part of the obligations of any
commercial or other relationship is to be performed or the
place with which the subject-matter of the dispute is most
closely connected; or
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(c)  the parties have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one State.

(3) For the purposes subsection (2): -
(a) if a party has more than one place of business, the place of

business is that which has the closest relationship to the arbitration
agreement;

-

(b) If a party does not have a place of business, reference is to be
made to that party's habitual residence.

18.  Rules of interpretation
[Model Law

Article 2]
For the purposes of this act: -

(a)  Where a provision of this act, except section 5 and 44, leaves the parties
free to determine a certain issue, such freedom includes the right of the
parties to authorise a third party, including an institution, to make that
determination;

(b)  Where a provision of this act refers to the fact that the parties have agreed
or that they may agree or in any otherway refers to an agreement of the
parties, such agreement includes any arbitration rules referred to in that
agreement,

(© Where a provision of this act, other than in sections 41(a) and 48(2)(a),
refers to a claim, it also applies to a counter-claim, and where it refers to a
defence, it also applies to a defence to such counter-claim.

Receipt of written communications
{Model Law

Axticle 3] _
(1) Unless otherwise agreed by the parties: -

(a)  any written communication is deemed to have been received if it is
delivered to the addressee personally or if it is delivered at his
place of business, habitual residence, or mailing address; if none of
these can be found after making a reasonable inquiry, a written
communication is deemed to have been received if it is sent to the
addressee’s last known place of business, habitual residence, or
mailing address by registered letter or any other means which
provides a record of the attempt to deliver it;
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(b)  the communication is deemed to have been received on the day it
is so delivered.

(2)  The provisions of this section do not apply to communications in court
proceedings.

Waiver of right to object
[Model Law

"Article 4]
A party who knows that any provision of this Act or any requirement under the
arbitration agreement has not been complied with and yet proceeds with the
arbitration without stating his objection to such non-compliance without undue
delay or, if a time-limit is provided therefor, within such period of time, shall be
deemed to have waived the right to object.

Extent of court intervention
[Model Law

Article 5]
In the matters governed by this act, no court shall intervene either in the exercise
of any inherent, residual or common law power or otherwise except where so
provided in this act.

Court or other authority for certain functions of arbitration assistance and
supervision [Model Law

Article 6]
Any court having jurisdiction may perform any function conferred on a court by
this act, except where the section provides that the function shall be performed by
a specified court or courts.

Definition and form of arbitration agreement
[Model Law

Article 7]

$) In this Act, "arbitration agreement” means an agreement by the parties to
submit to arbitration all or certain disputes which have arisen or which
may arise between them whether contractual or not.

{2)  An arbitration agreement may be in the form of an arbitration clause in a
contract or in the form of a separate agreement. -

(3)  An arbitration agreement shall, except as provided for in subsection (4),
: be in writing, being contained in: -
(a) a document signed by the parties; or
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(b) an exchange of letters, telex, telefacsimilie or other means of

communication which provide a record of the agreement.

Where in any arbitral or legal proceedings, a party asserts the existence of
an arbitration agreement in a pleading, statement of case or any other
document in circumstances in which the assertion calls for a reply and the
assertion is not denied, there shall be deemed to be an effective ar‘bnrahon
agreement as between the parties to the proceedings.

A reference in a bill of lading to a charterparty or other document
containing an arbitration clause shall constitute an arbitration agreement if
the reference is such as to make that clause part of the bill of lading.

Arbitration agreement and substantive claim before court

4y
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[Model Law

Anticle 8]

A court before which proceedings are brought in a matter which is the
subject of an arbitration agreement shall in the case of an international
arbitration, if a party so requests not later than when submitting that
party’s first statement on the substance of the dispute, stay those
proceedings and refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative, or incapable of being performed,
or that there is not in fact any dispute between the parties with regard to
the matters agreed to be referred.

A court before which proceedings are brought in a matter which is the
subject of an arbitration agreement shall in the case of a domestic
arbitration, if a party so requests not later than when submitted that party's
first statement on the substance of the dispute, stay those proceedings and
refer the parties to arbitration unless it finds: -

(a)  that the agreement is null and void, inoperative or incapable of
being performed; or

)] that there is not in fact any dispute between the pames with regard
to the matters agreed to be referred; or

(c) there are other compelling reasons why the dispute should not be
referred to arbitration, but determined by the Court.

In granting a stay of proceedings pursuant to subsections (1) or (2), the
court may impose such conditions as it deems fit for the purpose of
ensuring an expeditious hearing by arbitration of the subject matter of the
dispute.

Where proceedings referred to in subsection (1) or (2) have been brought,
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arbitral proceedings may nevertheless be commenced or continued, and an

award may be made, while the issue is pending before the court.

25. Arbitration agreement and interim measures by court: -
[Model Law
Article 9]
)] Subject to subsection (2) below, it is not incompatible with an arbitration

2

&)

agreement for a party to request, before or during arbitral proceedings,
from the High Court an interim measure of protection and for the High

“Court to grant such measure.

The High Court shall only exercise its powers under subsection (1) above
when satisfied that either: -

(a)  the arbitral tribunal is not yet fully constituted or for any reason is
unable to exercise its own powers of interim measure of protection
in the time required; or

(b) by so acting it will not encroach or bypass the procedural powers
of the arbitrators; or

©) it is necessary for the High Court to act for the purpose of
reinforcing the procedural powers of the arbitrators, and rendering
more effective the decision at which the arbitrators will ultimately
arrive on the substance of the dispute.

For the purposes of subsections (1) above, the High Court shall, subject to

subsection (2) above, have the same power as it has for the purposes of

proceedings before that court to make: -

(a)  orders for the preservation, interim custody, or sale of any goods
which are the subject-matter of the dispute;

(b)  an order for security of costs;

(c)- an order appointing a receiver; or

(d)  any other orders to ensure that any award which may be made in
the arbitral proceedings is not rendered ineffectual by the
dissipation of assets by the other party;

(e) an interim injunction or other interim order; .

®H an order to the discovery of documents and interrogatories; or

(g)  an order for the issue of a commission or request for the taking of
evidence out of the jurisdiction.
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(h) an order to do all such things during the arbitration proceedings as

may reasonably be needed to enable an award to be made properly
and efficiently.

(4)  Where a party applies to the High Court for an interim injunction or other
interim order and an arbitral tribunal has already ruled on any matter
relevant to the application, the court shall treat the ruling or any finding of
fact made in the course of the ruling of the arbitral tribunal as conclusive

.. for the purposes of the application.

26. Number of Arbitrators
[Model Law

Article 10]
(1).  The parties are free to determine the number of arbitrators.

2) Failing such determination: -

(a)  In the case of international arbitration, the number of arbitrators
shall be three;

(b)  In the case of domestic arbitration, the number of arbitrators shall
be one. -

27.  Appointment of arbitrators =
[Model Law

Article 11]
(1)  No person shall be precluded by reason of that person's nationality from
acting as an arbitrator, unless otherwise agreed by the parties.

(2)  The parties are free to agree on a procedure for appointing the arbitrator
' or arbitrators.. Failing such agreement: -

(a) subject to subsection (3), In an arbitration with three arbitrators
and two parties, each party shall appoint one arbitrator, and the
two arbitrators thus appointed shall appoint the third arbitrator; if a
party fails to appoint an arbitrator within thirty days of receipt of a
request in writing to do so from the other party, or if the two
arbitrators fail to agree on the third arbitrator within thirty days of
their appointment or such extended period as the parties may
agree, the appointment shall be made, upon request of a party, by
the Director of the Regional Centre for Arbitration Kuala Lumpur;

(b)  Inan arbitration with a sole arbitrator, if the parties are unable to
agree on the arbitrator, that arbitrator shall be appointed, upon
request of a party, by the Director of the Regional Centre for
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Arbitration Kuala Lumpur.

In the case of domestic arbitration, the parties shall be deemed to have
agreed to vary the procedure set out in subsection 2(a) unless the parties
agree otherwise to the following extent.

If a party fails to appoint an arbitration on request in writing so to do from
the other party, the other party having appointed his arbitrator may by
written communication to the defaulting party propose that if that default
is not remedied within the period specified in the communication (being
not less than thirty (30) days after the date on which the communication is
received), a person named in the communication shall be appointed to fill
the vacancy or the arbitral tribunal shall consist only of the person who
has already been appointed to the office of arbitrator. If the default
specified in the communication is not remedied within the period
specified therein, the proposal made in the communication shall take
effect as part of the arbitration agreement on the date after the expiration
of that period, and the arbitration agreement shall be read with all
necessary modifications accordingly.

Where, under an appointment procedure agreed upon by the parties:-
(a) A party fails to act as required under such procedure; or

(b) The parties, or two arbitrators, are unable to reach an agreement
expected of them under such procedure; or

(c) A third party, including an institution, fails to perform any function
entrusted to it under such procedure,

any party may request the Director of the Regional Centre for Arbitration
Kuala Lumpur to take the necessary measure, unless the agreement on the
appointment procedure provides other means for securing the
appointment.

If the Director of the Regional Centre for Arbitration Kuala Lumpur is
unable to act or fails to act in the exercise of the power conferred on him
by subsection 2(a) or (b) or subsection 3 above within six (6) weeks from
the request, the High Court may act in his place.

In an arbitration, where: -

(a) The parties have agreed to an arbitration with two or four or more
arbitrators; or

b) There are three arbitrators and more than two parties;
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and no procedure for the appointment of arbitrators has been agreed upon,

the High Court may, upon request of a party, appoint the requisite number
of arbitrators.

The Regional Centre for Arbitration Kuala Lumpur or the High Court in
exercising their respective powers under this section shall have due regard
to the submissions of the parties, to any qualifications required of the
arbitrator by the agreement of the parties and to such considerations as are
likely to secure the appointment of an independent and impartial

_arbitrator; and, in the case of a sole or third arbitrator, shall, in the case of
_an international arbitration, take into account as well the advisability of

appointing an arbitrator of a nationality other than those of the parties.

A decision on any matter by the Regional Centre for Arbitration Kuala
Lumpur or the High Court in the exercise of their respective powers under
this section shall be subject to no appeal.

Grounds for challenge

)

@

[Model Law

Article 12]

A person who is approached in connection with that person's possible
appointment as an arbitrator shall disclose any circumstances likely to
give rise to justifiable doubts as to that person’s impartiality or
independence. An arbitrator, from the time of appointment and
throughout the arbitral proceedings,-shall without delay disclose any such
circumstances to the parties unless they have already been informed of
them by that arbitrator.

An arbitrator may be challenged only if circumstances exist that give rise
to justifiable doubts as to that arbitrator's impartiality or independence, or
if that arbitrator does not possess qualifications agreed to by the parties. A
party may challenge an arbitrator appointed by that party, or in whose
appointment that party has participated, only for reasons of which that
party becomes aware after the appointment has been made. -

Challenge procedure

(0

@

[Model Law

Article 13]
The parties are free to agree on a procedure for challenging an arbitrator,
subject to the provisions of subsection (3). -

Failing such agreement, a party who intends to challenge an arbitrator
shall, within 30 days after becoming aware of the constitution of the
arbitral tribunal or after becoming aware of any circumstance referred to
in section 28 (2), send a written statement of the reasons for the challenge
to the arbitral tribunal. Unless the challenged arbitrator withdraws from
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office or the other party agrees to the challenge, the arbitral tribunal shall
decide on the challenge.

(3)  If a challenge under any procedure agreed upon by the parties or under the
procedure of subsection (2) is not successful, the challenging party may
request, within 30 days after having received notice of the decision
rejecting the challenge, the Director of the Regional Centre for Arbitration
Kuala Lumpur to decide on the challenge. while such a request is
pending, the arbitral tribunal, including the challenged arbitrator, may
continue the arbitral proceedings and make an award.

(4)  Subsections (5) and (7) of section 27 shall apply with necessary
modifications to any request or decision sought or made under subsection
(3) of this section.

30. Failure or impossibility to act
[Model Law

Article 14]

(1)  If an arbitrator becomes in law or in fact unable to perform the functions
of that office or for other reasons fails to act without undue delay, that
arbitrator's mandate terminates if he dies, withdraws from his office or, if
the parties agree on the termination. Otherwise, if a controversy remains
concerning any of those grounds, any party may request the High Court to
decide on the termination of the mandate, which decision shall be subject
to no appeal. =

9)) If, under this section or section 28 (2), an arbitrator withdraws from
office or the parties agree to the termination of the mandate of an
arbitrator, this does not imply acceptance of the validity of any ground
referred to in this section or section 28 (2).

31. Appointment of substitute arbitrator
[Model Law

Article 15]

(1) Where the mandate of an arbitrator terminates under section 28 or 30, or because
of withdrawal from office for any other reason, or because of the revocation of
that arbitrator's mandate by agreement of the parties, or in any other case of
termination of that mandate, a substitute arbitrator shall be appointed according

to the rules that were applicable to the appointment of the arbitrator being
replaced.

(2)  Unless otherwise agreed by the parties: -
(@) Where the sole or the presiding arbitrator is replaced, any hearings
previously held shall be repeated; and

(b) Where an arbitrator, other than a sole or a presiding arbitrator is




(3)

133
replaced, any hearings previously held may be repeated at the
discretion of the arbitral tribunal. -

Unless otherwise agreed by the parties, an order or ruling of the arbitral

tribunal made prior to the replacement of an arbitrator under this section
is not invalid solely because there has been a change in the composition
of the arbitral tribunal, except where the change in such composition is a
direct result of the order or ruling made.

32. Competence of arbitral tribunal to rule on its jurisdiction

)
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[Model Law

Article 16}

Unless otherwise agreed by the parties, the arbitral tribunal may mle on
its own jurisdiction, including any objections with respect to the existence
or validity of the arbitration agreement. For that purpose, an arbitration
clause which forms part of a contract shall be treated as an agreement
independent of the other terms of the contract. A decision by the arbitral
tribunal that the contract is mull and void shall not necessarily entail the
invalidity of the arbitration clause.

A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than the submission of the statement of defence. A party is not
precluded from raising such a plea by the fact that that party has
appointed, or participated in the appointment of, an arbitrator. A plea that
the arbitral tribunal is exceeding the scope of its authority shall be raised
as soon as the matter alleged to be beyond the scope of its authority is
raised during the arbitral proceedings. The arbitral tribunal may, in either
case, admit a later pleaif it considers the delay justified.

The arbitral tribunal may rule on a plea referred to in subsection (2) either
as a preliminary question or in an award on the merits. If the arbitral
tribunal rules on such a plea as a preliminary question, any party may
request, within 30 days after having received notice of that ruling, request
the High Court to decide the matter. An appeal from a decision of the
High Court shall lie to the Court of Appeal only with the leave of the High
Court or the Court of Appeal. While such a request is pending, the
arbitral tribunal may continue the arbitral proceedings and make an award.

’33. Power of arbitral tribunal to order interim measures

M

[Model Law

Article 17]

Unless otherwise agreed by the parties, the arbitral tribunal may, at the
request of a party, make such order by way of interim measure of
protection as the arbitral tribunal may consider necessary in respect of the
subject-matter of the dispute. The arbitral tribunal may require any party
to provide appropriate security in connection with such measure.
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Unless otherwise agreed by the parties, sections 52 and 53 apply to orders
made by an arbitral tribunal under this section as if a reference in those
sections to an award were a reference to such an order.

Equal treatment of parties

[Model Law

Article 18]

The parties shall be treated with equality and each party shall be given a fair and
reasonable opportunity of presenting that party's case.

Determination of rules of procedure

(0

@

[Model Law

_ Article 19] - i

Subject to the provisions of this Act, the parties are free to agree on the
procedure to be followed by the arbitral tribunal in conducting the
proceedings.

Failing such agreement, the arbitral tribunal may, subject to the
provisions of this Act, conduct the arbitration in such manner as it
considers appropriate. The powers conferred upon the arbitral tribunal
shall include the power to:-

(a8)  determine the admissibility, reference, materiality, and weight of
any evidence; -

(b) draw on its own knowledge and expertise;

(© order the provision of further particulars in a statement of claim or
statement of defence;

(d)  order the giving of security for costs;

(e) fix and amend time limits within which various steps in the
arbitral proceedings must be completed;

® order the discovery and production of documents or materials
within the possession or power of a party;

(g)  order the answering of interrogatories;

-

(h) order that any evidence be given orally or by affidavit or
otherwise;

6)) order that any evidence be given on oath or affirmation;

)] order any party to do all such other things during the arbitral
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proceedings as may reasonably be needed to enable an award 1o be
made properly and efficiently.

Every witness giving evidence, and every counsel or expert or other
person appearing before an arbitral tribunal, shall have the same
privileges and immunities as witnesses and counsel in proceedings before
a court.

Seat of arbitration

¢y

@

[Mode! Law

Article 20}

The parties are free to agree on the seat of arbitration. Failing such
agreement, the seat of arbitration shall be determined by the arbitral
tribunal having regard to the circumstances of the case, including the
convenience of the parties.

Notwithstanding the provisions of subsection (1), the arbitral tribunal
may, unless otherwise agreed by the parties, meet at any venue it considers
appropriate for consultation among its members, for hearing witnesses,
experts or the parties, or for inspection of goods, other property, or
documents.

Commencement of arbitral proceedings

[Model Law

Article 21]

Unless otherwise agreed by the parties, the arbitral proceedings in respect of a
particular dispute commence on the date on which a request in writing for that
dispute to be referred to arbitration is received by the respondent.

Language
[Model Law
Article 22]
(1)  The parties are free to agree on the language or languages fo be used in

@

the arbitral proceedings. Failing such  agreement, the arbitral tribunal shall
determine the language or languages to be used in the proceedings. This
agreement or_determination, unless otherwise specified, shall apply to any
written statement by a party, any hearing, and any award, decision, or
other communication by the arbitral tribunal.

The arbitral tribunal may order that any documentary evidence shall be
accompanied by a translation into the language or languages agreed upon
by the parties or determined by the arbitral tribunal.

Statements of claim and defence

{Model Law
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Article 23]
Within the period of time agreed by the parties or determined by the

arbitral tribunal and unless the parties have otherwise agreed as to the
required elements of such statements: -

(a) the claimant shall state the facts supporting the claim, the points at
issue and the relief or remedy sought;

) the respondent shall state the defence in respect of these
particulars, and if there is a counterclaim, the respondent shall also
state the facts supporting the counterclaim, the points at issue and
the relief or remedy sought;

(©) if there is a counterclaim, the claimant shall state the defence in
respect of the particulars of the'counterclaim.

The parties may also and shall if required by the arbitral tribunal, within
the period of time agreed by the parties or determined by the arbitral
tribunal state their reply to the respondent’s defence or the claimant's
defence to the counterclaim.

The parties may submit with their statements all documents they consider
to be relevant or may add a reference to the documents or other evidence
they will submit.

Unless otherwise agreed by the parties, either party may amend or
supplement the claim or defence during the course of the arbitral
proceedings; unless the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in making it.

Hearings and written proceedings

)

@
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[Model Law

Article 24}

Subject {o any contrary agreement by the parties, the arbitral tribunal shall
decide whether to hold oral hearings for the presentation of evidence or
for oral argument, or whether the proceedings shall be conducted on the
basis of documents and other materials. However, unless the parties have
agreed thatno hearings shall be held, the arbitral tribunal shall hold such
hearings at an appropriate stage of the proceedings, if so requested by a

party. | .

The parties shall be given sufficient advance notice of any hearing and of
any meeting of the arbitral tribunal for the purposes of inspection of
goods, other property, or documents.

All statements, documents, or other information supplied to the arbitral
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tribunal by one party shall be communicated to the other party. Also, any

expert report or evidentiary document on which the arbitral tribunal may
rely in making its decision shall be communicated to the parties.

Subject to any contrary agreement by the parties, at any hearing or any
meeting of the arbitral tribunal of which notice is required to be given
under subsection (2), or in any proceedings conducted on the basis of
documents or other materials, the parties may appear or act in person or
may be represented by any other person of their choice.

41.  Default of a party

[Model Law

Article 25}

Unless otherwise agreed by the parties, if, without showing sufficient cause,-

(a)

(®)

©)

(d)

The claimant fails to communicate the statement of claim in accordance
with section 39 (1), the arbitral tribunal may terminate the proceedings;

The respondent fails to communicate the statement of defence or the
claimant fails to communicate the statement of defence to the
counterclaim, as the case may be in accordance with section 39 (1), the
arbitral tribunal shall continue the proceedings without treating such
failure in itself as an admission of the claimant's allegations;

Any party fails to appear at a hearing or to produce documentary evidence,
the arbitral tribunal may continue the proceedings and make the award on
the evidence before it;

The claimant fails to prosecute the claim or the respondent fails to
prosecute the counterclaim as the case may be; the arbitral tribunal may
make an award dismissing the claim or counterclaim or give directions,
with or without conditions, for the speedy determination of the claim or
counterclaim.

42.  Expert appointed by arbitral tribunal

(D

[Model Law

Article 26]
Unless otherwise agreed by the partles the arbitral tribunal: -

(a) May appoint one or more experts to report to, it on specific issues
to be determined by the arbitral tribunal;

(b)  May require a party to give the expert any relevant information or
to produce, or to provide access to, any relevant documents, goods,
or other property for the expert's inspection.
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Unless otherwise agreed by the parties, if a party so requests or if the

arbitral tribunal considers it necessary, the expert shall, after delivery of a
written or oral report, participate in a hearing where the parties have the
opportunity to put questions and to present expert witnesses in order to
testify on the points at issue.

Court assistance in taking evidence

M

@

{Model Law

Article 27]

The arbitral tribunal or a party with the approval of the arbitral tribunal
may request from the court assistance in taking evidence. The court may
execute the request within its competence and according to its rules on
taking evidence.

For the purposes of subsection (1): -

(a) The High Court may make an order of subpoena to compel the
attendance of a witness before an arbitral tribunal to give evidence
or produce documents;

(b)  The High Court may order any witness to submit to examination
on oath or affirmation before the arbitral tribunal or before an
officer of the court or any other person for the use of the arbitral
tribunal;

Rules applicable to substance of dispute

6y
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[Model Law

Article 28]

The arbitral tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as applicable to the substance of
the dispute. Any designation of the law or legal system of a given State
shall be construed, unless otherwise expressed, as directly referring to the
substantive law of that State and not to its conflict of laws rules.

Failing any designation by the parties, the arbitral tribunal shall apply the
law determined by the conflict of laws mles which it considers
applicable.

The arbitral tribunal shall decide ex aequo et bono or as amiable
compositeur {(according to considerations of general justice and fairness)
only if the parties have expressly authorised it to do so.

Subject to subsection (3), the arbitral tribunal shall decide in accordance
with the terms of any contract and shall take into account any usages of
the trade applicable to the transaction.
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Decision-making by panel of arbitrators

[Model Law

Article 29]

In arbitral proceedings with more than one arbitrator, any decision of the arbitral
tribunal shall be made, unless otherwise agreed by the parties, by a majority of
all its members. However, questions of procedure may be decided by a presiding
arbitrator, if so authorised by the parties or all members of the arbitral tribunal.

Settlement
[Model Law
Article 30}
(1)  If, during arbitral proceedings, the parties settle the dispute, the arbitral

@

tribunal shall terminate the proceedings and, if requested by the parties
and not objected to by the arbitral tribunal, record the settlement in the
form of an arbitral award on agreed terms.

An award on agreed terms shall be made in accordance with the
provisions of section 47 and shall state that it is an award. Such an award
has the same status and effect as any other award on the merits of the
case.

Form and contents of award
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{Model Law

Article 31]

The award shall be made in writing and shall be signed by the arbitrator
or arbitrators. In arbitral proceedings with more than one arbitrator, the
signatures of the majority of all members of the arbitral tribunal shall
suffice, provided that the reason for any omitted signature is stated.

The award shall state the reasons upon which it is based, unless the
parties have agreed that no reasons are to be given or the award is an
award on agreed terms under section 46.

The award shall stéte its-date and the seat of arbitration as determined in
accordance with section 36 (1). The award shall be deemed to have been
made at that place.

After the award is made, a copy signed by the arbitrators in accordance
with subsection (1) shall be delivered to each party.

Unless the arbitration agreement otherwise provides, or the award
otherwise directs, a sum directed to be paid by an award shall carry
interest as from the date of the award and at the same rate as a judgment
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Termination of proceedings

(D

[Model Law

Article 32]

- The arbitral proceedings are terminated by the final award or by an order

of the arbitral tribunal in accordance with subsection (2).

@
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The arbitral tribunal shall issue an order for the termination of the arbitral
proceedings when: -

(@)  The claimant withdraws the claim, unless the respondent objects
thereto and the arbitral tribunal recognises a legitimate interest on
the respondent's part in obtaining a final settlement of the dispute;

(b)  The parties agree on the termination of the proceedings;

(¢)  The arbitral tribunal finds that the continuation of the proceedings
has for any other reason become unnecessary or impossible. .

The mandate of the arbitral tribunal terminates with the termination of the
arbitral proceedings, subject to the provisions of sections 49 and 51 (4).

Unless otherwise agreed by the parties, the death of a party does not
terminate the arbitral proceedings or the anthority of the arbitral tribunal.

Subsection (4) does not affect any rule of law or enactment under which
the death of a person extinguishes a cause of action.

Correction and interpretation of award; additional award

8y

[Model Law
Article 33]

Within 30 days of receipt of the award, unless another period of time has
been agreed upon by the parties: -

(a) A party, with-notice to the other party, may request the arbitral
tribunal to correct in the award any errors in computation, any
clerical or typographical errors, or any errors of similar nature;

(b) If so agreed by the parties, a party, with notice to the other party,
may request the arbitral tribunal to give an interpretation of a
specific point or part of the award. If the arbitral tribunal
considers the request to be justified, it shall make the correction or
give the interpretation within 30 days of receipt of the request.
The interpretation shall form part of the award.

140
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(2)  The arbitral tribunal may correct any error of the type referred to in

subsection (1) (2) on its own initiative within 30 days of the date of the
award.

3) Unless otherwise agreed by the parties, a party, with notice to the other
party, may request, within 30 days of receipt of the award, the arbitral
tribunal to make an additional award as to claims presented in the arbitral
proceedings but omitted from the award. If the arbitral tribunal considers
the request to be justified, it shall make the additional award within 60
days.

(4)  The arbitral tribunal may extend, if necessary, the period of time within
which it shall make a correction, interpretation, or an additional award
under subsections (1) or (3).

(5)  The provisions of section 47 shall apply to a correction or interpretation
of the award or to an additional award.

(6)  Save as specifically provided in this act, an award made by an arbitral
tribunal pursuant to an arbitration agreement shall be final and binding on
the parties and on any person claiming through or under them and may be
relied upon by any parties by way of defence, set-off or otherwise in any
proceedings in any Court of competent jurisdiction;

(7)  Except as specifically provided for in this Act, the arbitral tribunal shall
not vary, amend, correct, review, add to or revoke an award which has
already been made. 7

Application for setting aside as exelusive recourse against arbitral
award
[Model Law

Article 34}
(1) Recourse to a Court against an arbitral award may be made only by an
application for setting aside in accordance with subsection (2) and (3).

(2)  Anarbitral award may be set aside by the High Court only if: -
(a) The party making the application furnishes proof that: -

@) A party to the arbitration agreement was at the time of the
commencement of the arbitration under some incapacity, or
the said agreement is not valid underthe law to which the
parties have subjected it, or, failing any indication on that
question, under the law of Malaysia; or

(i)  The party making the application was not given proper
notice of the appointment of an arbitrator or of the arbitral
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proceedings or was otherwise unable to present that party's
case; or

(itf)  The award deals with a dispute not contemplated by or not.
falling within the terms of the submission to arbitration, or
contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from
those not so submitted, only that part of the award which
contains decisions on matters not submitted to arbitration
may be set aside; or

(iv)  The composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the
parties, unless such agreement was in conflict with a

“provision of this Act from which the parties cannot
derogate, or, failing such agreement, was not in accordance
with this Act; or

(b)  The High Court finds that: -

6)) The subject-matter of the dispute is not capable of
settlement by arbitration under the law of Malaysia; or

(i)  The award is in conflict with the public policy of Malaysia.
An application for setting aside may not be made after 3 months have
elapsed from the date on which the party making that application had
received the award or, if a request had been made under section 49, from
the date on which that request had been disposed of by the arbitral
tribunal. This subsection does not apply to an application for setting aside
on the ground that the award was induced or affected by fraud or
corruption.

The High Court, when asked to set aside an award, may, where
appropriate and so requested by a party, suspend the setting aside
proceedings for a period of time determined by it in order to give the
arbitral tribunal an opportunity to resume the arbitral proceedings or to
take such other action as in the arbitral tribunal’s opinion will eliminate
the grounds for setting aside.

Where an application is made to set aside an award, the High Court may
order that any money made payable by the award shall be brought into
Court or otherwise secured pending the determination of the application.

For the avoidance of doubt, and without limiting the generality of
subsection (2) (b) (i), it is hereby declared that an award is in conflict
with the public policy of Malaysia if: -
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()  The making of the award was induced or affected by fraud or
corruption; or

(b) A breach of the rules of natural justice occurred: -
(i) during the arbitral proceedings; or

(ii)  in connection with the making of the award.

Recognition and enforcement

)
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[Model Law

Article 35]

An arbitral award, irrespective of the State in which it was made, shall be
recognised as binding and, upon application in writing to the High Court,
shall be enforced by entry as a judgment in terms of the award, or by
action, subject to the provisions of this section and of section 52.

The party relying on an award or applying for its enforcement shall
supply the duly authenticated original award or a duly certified copy and
the original arbitration agreement or a duly certified copy.

If the award or arbitration agreement is not made in Bahasa Malaysia or

the English language, the party relying on the award shall supply a duly
certified translation thereof in the English language.

Grounds for refusing recognition or enforcement

)

[Model Law

Article 36)
Recognition or enforcement of an arbitral award, irrespective of the State
in which it was made, may be refused only: -

(a) At the request of the party against whom it is invoked, if that party
furnishes to the High Court proof that: -

(i) A party to the arbifration agreement was under some
incapacity, or the said agreement is not valid under the law
to which the parties have subjected it or, failing any
indication on that question, under the law of the country
where the award was made; or .

(ii)  The party against whom the award is invoked was not
given proper notice of the appointment of an arbitrator or
of the arbitral proceedings or was otherwise unable to
present that party's case; or
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The award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from
those not so submitted, that part of the award which
contains decisions on matters submitted to arbitration may
be recognised and enforced; or

The composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the
parties or, failing such agreement, was not in accordance
with the law of the country where the arbitration took
place; or

The award has not yet become binding on the parties or has
been set aside or suspended by a court of the country in
which, or under the law of which, that award was made; or

If the High Court finds that: -

®

(i)

The subject-matter of the dispute is not capable of
settlement by arbitration under the law of Malaysia; or

The recognition or enforcement of the award would be
contrary to the public policy of Malaysia. -

If an application for setting aside or suspension of an award has been
made to a court referred to in subsection (1) (a) (v), the High Court may, if
it considers it proper, adjourn its decision and may also, on the
application of the party claiming recognition or enforcement of the award,
order the other party to provide appropriate security.

For the avoidance of doubt, and without limiting the generality of
subsection (1) (b) (ii), it is hereby declared that an award is contrary to the
public policy of Malaysia if: -

(@

(®)

The making of the award was induced or affected by fraud or
corruption; or

A breach of the rules of natural justice occurred: -

(1)
(i)

During the arbitral proceedings; or

In connection with the making of the award.
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PART 111

ADDITIONAL OPTIONAL RULES

Consolidation of arbitral proceedings

(1)  Where two or more arbitral proceedings to which this section applies
have the same arbitral tribunal: -

@

()

The arbitral tribunal may, on the application of at least one party in
each of the arbitral proceedings, order: -

®
(i)

(iid)

Those proceedings to be consolidated on such terms as the
arbitral tribunal thinks just; or

Those proceedings to be heard at the same time, or one
immediately after the other; or

Any of those proceedings to be stayed until after the
determination of any other of them:

If an application has been made to the arbitral tribunal under
subsection (a) and the arbitral tribunal makes or refuses or fails to
make an order under that subsection, the High Court may, on
application by a party in any of the proceedings, make any such
order as could have been made by the arbitral tribunal.

(2) Where two or more arbitral proceedings towhich-this section applies do
not have the same arbitral tribunal:-

(@)

The High Court may on the application of at least one party in each
of the arbitral proceedings order: -

®

@i1)

(iit)

The proceedings to be consolidated with other arbitral
proceedings on such terms as the High Court thinks just; or

The proceedings to be heard at the same time as other
arbitral proceedings, or one immediately after the other; or

Any of those proceedings to be stayed until after the
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determination of any other of them.

(b) The respective arbitral proceedings which are the subject of an

order under subsection (2)(a) above, shall be referred to herein as
‘joint proceedings’.

() The High Court shall, before making an order under this
subsection, request in writing the views of the respective arbitral
tribunals for the purpose of assessing the desirability of making
orders hereunder and deciding on the terms of such order.

When an order has been made under subsection (2), the arbitral tribunal
for the joint proceedings shall be that agreed on for the purpose by all the
parties to the individual proceedings, but, failing such an agreement, the
High Court may appoint an arbitral tribunal for the joint proceedings.

An order may not be made under this clause unless it appears: -

(a)  That some common question of law or fact arises in all of the
arbitral proceedings; or

(b) That the rights fo relief claimed in all of the proceedings are in

respect of, or arise out of, the same transaction or series of
transactions; or

(¢)  That for some other reason it isdesirable to make the order.

Arbitral proceedings may be commenced or continued, akhough an
application to consolidate them is pending under subsection (1) or (2).

Subsections (1) and (2) apply in relation to arbitral proceedings whether
or not all or any of the parties are common to some or all of the
proceedings.

There shall be no appeal from any decision of the High Court under this
section.

Nothing in this clause prevents the parties to two or more arbitral
proceedings from agreeing to consolidate those proceedings and taking
such steps as are necessary to effect that consolidation.

Determination of preliminary point of law by court

[

Notwithstanding anything in section 21 hereof, on an application to the
High Court by any party: -

(a) With the consent of the arbitral tribunal; or
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(b) With the consent of every other party;

the High Court shall have jurisdiction to determine any question of law
arising in the course of the arbitration.

The High Court shall not entertain an application under subsection (1) (a)
with respect to any question of law unless it is satisfied that the
determination of the question of law concerned: -

(@)  might produce substantial savings in costs to the parties; and

(b)  might, having regard to all the circumstances, substantially affect
the rights of one or more of the parties.

55. Appeals on questions of law
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Notwithstanding anything in sections 21 and 51 hereof, any party may
appeal to the High Court on any question of law arising out of an award: -

(a) If the parties have so agreed before the making of that award; or

(b) With the consent of every other party given after the making of
that award; or

(c) With the leave of the High Court.

an application for leave to appeal under this section shall be filed within
six (6) weeks of the publication of the award, and shall identify the
question of law to be determined and state the grounds on which it is
sought that leave to appeal should be granted.

the High Court shall not grant leave under subsection 1(c) where the
arbitration agreement specifically provides there shall be no right of
appeal from an award.

The High Court shall not grant leave under subsection (1) (c) unless it
considers that, having regard to all the circumstances, the determination
of the question of law concerned could substantially affect the rights of
one or more of the parties.

In deciding whether or not to grant leave under subsection (1) (c) above,
the High Court shall inter alia give consideration to the following matters:

(a) the strength of the challenge;
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the nature of the points of law;

how the question érose before the arbitral tribunal;
the qualifications of the arbitral tribunal;

the importance of the dispute between the parties;
the amount at stake; |

the amount of delay in going through the Courts;

the failure by the party seeking leave 1o appeal in relation to any
ground to raise the issue before the arbitral tribunal.

(6)  For the purposes of this section, the arbitral tribunal’s findings of fact shall
be treated as conclusive, and the question of whether there is evidence to
support any finding of fact in the award, or that the findings of fact in the
award are inconsistent or perverse shall be deemed not to be questions of

law.

(7)  1f on any application or appeal under this section, it appears to the Court
that the award:

(@)
®

does not contain the arbitral tribunal's reasons: or

does not set out the arbitral tribunal’s reasons in sufficient detail to
enable the Court properly to consider the application or appeal;

the Court may order the arbifral iribunal {o state the reasons for its award
in sufficient detail for that purpose.

(8)  On the determination of an appeal under this clause, the High Court may,
by order:

(=)
(b)

confirm, vary, or set aside the award; or

remit the award, together with the High Court’s opinion on the
question of law which was the subject of the appeal, to the arbitral
tribunal for reconsideration or, where a new arbitral tribunal has
been appointed, to that arbitral tribunal for consideration.

(9)  With the leave of the High Court or the Court of Appeal, any party may
appeal to the Court of Appeal from any refusal of the High Court to grant
leave or from any determination of the High Court under this clause.

(10)  Where the award of an arbitral tribunal is varied on an appeal under this
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clause, the award as varied shall have effect (except for the purposes of
this section) as if it were the award of the arbitral tribunal; and the party -
relying on the award or applying for its enforcement under section S1
hereof shall supply the duly authenticated original order of the High Court
varying the award or a duly certified copy.

(11)  Section 50(3) and (4) apply to an appeal under this clause as they do to an
application for the setting aside of an award under that section.

(12)  For the purposes of section 50: -

(@)  An appeal under this clause shall be treated as an application for
the setting aside of an award; and
) An award which has been remitted by the High Court under
- subséction 8 (b) to the original or a new arbitral tribunal shall be
treated as an award which has been suspended.
56. Costs and expenses of an arbifration

n Unless the parties agree otherwise: -

(a)

(b)

The costs and expenses of an arbitration, being the legal and other
expenses of the parties, the fees and expenses of the arbitral
tribunal, and any other expenses related to the arbitration shall be
as fixed and allocated by the arbitral tribunal in its award under
section 47 hereof, or any additional award under section 49(3); or

In the absence of an award or additional award fixing and
allocating the costs and expenses of the arbitration, each party
shall be responsible for the legal and other expenses of that party
and for an equal share of the fees and expenses of the arbitral
tribunal and any other expenses relating to the arbitration.

(2)  Unless the parties agree otherwise, the parties shall be taken as having
agreed that: -

(@)

(b)

If a party makes an offer to another party to settle the dispute or
part of the dispute and the offer is not accepted and the award of
the arbitral tribunal is no more favourable to the other party than
was the offer, the arbitral tribunal, in fixing and allocating the
costs and expenses of the arbitration, may take the fact of the offer
into account in awarding costs and expenses in respect of the
period from the making of the offer to the making of the award;
and

Unless the offer to settle is an open offer, the fact that an offer to
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settle has been made shall not be communicated 1o the arbitral
tribunal until it has made a final determination of all aspects of the
dispute other than the fixing and allocation of costs and expenses.

3) Where an award or additional award made by an arbitral tribunal fixes or
allocates the costs and expenses of the arbitration, or both, the High Court
may, on the application of a party, if satisfied that the amount or the
allocation of those costs and expenses is unreasonable in all the

circumstances, make an order varying their amount or allocation, or both.
(4)  Where: -

()  An arbitral tribunal refuses to deliver its award before the payment
of its fees and expenses; and

(b)  An application has been made under subclause (3);

the High Court may order the arbitral tribunal to release the award on
such conditions as the Court sees fit.

(5)  An application may not be made under subsection (3) after 3 months have
elapsed from the date on which the party making the application received
any award or additional award fixing and allocating the costs and
expenses of the arbitration.

(6)  There shall be no appeal from any decision of the High Court under this
clause. =

(7)  If afier an arbitral tribunal has in its award directed that costs be paid by
any party, but fails to specify at the amount of such costs within three (3)
months of being requested to do so, any party may unless the arbitration
agreement provides otherwise, request the Director of the Kuvala Lumpur
Regional Centre for arbitration to tax the costs. If the Director of Kuala
Lumpur Regional Centre for arbitration is unable to act for fails to tax the
costs within three (3) months of being required to do so, such costs may
be taxed by the High Court.

57. Extension of time for commencing arbitration proceedings

n Where an arbitration agreement provides that no arbitral proceedings are
to be commenced unless steps have been taken to commence the
- proceedings within the time specified in the agreement, the High Court
may, notwithstanding that the specified time has expired, extend the time
for such period as it thinks fit, if, in its opinion, undue hardship or
substantial injustice would otherwise be caused to the parties.

(2) An extension may be subject to any such conditions as the justice of the
case may require.
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Extension of time for making award

M

2)

3

@

&)

Where the time for making an award is limited by or in pursuance of the
arbitration agreement, then such time may be extended by mutual
agreement of the parties, or in the absence of such mutual agreement the
High Court may in accordance with the following provisions by order
extend that time.

An application for an order under this section may be made :--

(a) by the arbitral tribunal (upon notice to the tribunal and the other
parties);

(b) by any party to the proceedings (upon notice to the tribunal and the
other parties);

but only after exhausting any available arbitral process for obtaining an
extension of time.

The High Court shall only make an order if satisfied that a substantial
injustice would otherwise be done.

The High Court may extend the time for such period and on such terms as
it thinks fit, and may do so whether or not the time previously fixed (by or

under the agreement or by a pervious order) has expired.

No appeal shall lie from a decision of the High Court under this section.

General Duty of Parties

(0

@

The parties shall do all things necessary for the proper and expeditious
conduct of the arbitral proceedings.

This includes but is not limited to complying without delay with any

determination of the arbitral tribunal as to procedural or evidential
matters, or with any order or directions of the arbitral tribunal.

-

FIRST SCHEDULE

{Section 2)
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SECOND SCHEDULE

{Section 14)

AMENDMENTS TO OTHER ACTS

--------------------------------------------------

THIRD SCHEDULE

(Section 15)

ENACTMENTS REPEALED

¢y} The Arbitration Act, 1952 (Act 93)
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UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL
ARBITRATION

(United Nations document A/40/17, Annex 1)

(As adopted by the United Nations Commission on International Trade Law on
21 June 1985)

CHAPTER 1. GENERAL PROVISIONS

Article 1. Scope of application®

(1) This Law applies to international commercial™ arbitration, subject to any

agreement in force between this State and any other State or States.

{(2) The provisions of this Law, except articles 8, 9, 35 and 36, apply only if the
place of arbitration is in the territory of this Siate.

(3) An arbitration is international if:

(a) the parties to an arbitration agreement have, at the time of the
conclusion of that agreement, their places of business in different States; or

(b) one of the following places is situated outside the State in which the

parties have their places of business:

(i) the piace of arbitration if determined in, or pursuant to, the arbitration

agreement;

(i) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place with which the
subject-matter of the dispute is most closely connected; or
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(c) the parties have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one country.

* Article headings are for reference purposes only and are not to be used for

purposes of interpretation.

** The term "commmercial” should be given a wide inferpretation so as to cover
matlfers arising from all relalionships of a commercial nature, whether
conltractual or not. Relationships of a commercial nature include, but are not
limited fo, the following transactions: any frade transaction for the supply or
exchange of goods or services; distribution agreement; commercial
representation or agency; lactoring, leasing; construction of works,; consulfting;
engineering; licensing; investment; financing, banking, insurance; exploitation
agreement or concession; joint venture and other forms of industrial or
business co-operafion; carriage of goods or passengers by air, sea, rail or

road.
(4) For the purposes of paragraph (3) of this article:

(a) if a party has more than one place of business, the place of business is

that which has the closest relationship to the arbitration agreement;

(b) if a party does not have a place of business, reference is to be made to
his habitual residence.

(5) This Law shall not affect any other law of this State by virtue of which
certain disputes may not be submitted to arbitration or may be submitted to

arbitration only according to provisions other than those of this Law.

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(a) "arbitration” means any arbitration whether or not administered by a

permanent arbitral institution;
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(b) "arbitral tribunal” means a sole arbitrator or a panel of arbitrators;
(c) "court" means a body or organ of the judicial system of a State;

(d) where a provision of this Law, except article 28, leaves the parties free to
determine a certain issue, such freedom includes the right of the parties to
authorize a third party, including an institution, to make that determination;

(e) where a provision of this Law refers to the fact that the parties have
agreed or that they may agree or in any other way refers to an agreement of
the parties, such agreement includes any arbitration rules referred to in that

agreement;

(f) where a provision of this Law, other than in articles 25(a) and 32(2)(a),
refers to a claim, it also applies to a counter-claim, and where it refers to a

defence, it also applies to a defence to such counter-claim.

Article 3. Receipt of written communications

(1) Unless otherwise agreed by the parties:

(a) any written communication is deemed to have been received if it is
delivered to the addressee personally or if it is delivered at his place of
business, habitual residence or mailing address; if none of these can be found
after making a reasonable inquiry, a written communication is deemed to have
been received if it is sent to the addressee's fast-known place of business,
habitual residence or mailing address by registered letter or any other means

which provides a record of the attempt to deliver it;

(b) the communication is deemed to have been received on the day it is so

delivered.

{(2) The provisions of this article do not apply to communications in court
proceedings.
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Article 4. Waiver of right o object

A party who knows that any provision of this Law from which the parties may
derogate or any requirement under the arbitration agreement has not been
complied with and yet proceeds with the arbitration without stating his -
objection to such non-compliance without undue delay or, if a time-limit is
provided therefor, within such period of time, shall be deemed to have waived
his right to object.

Article 5. Extent of court intervention

in matters governed by this Law, no court shall intervene except where so

provided in this Law.

Article 6. Court or other authority for certain functions of arbitration assistance

and supervision

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2)
shall be performed by ... [Each State enacting this model law specifies the
court, courts or, where referred to therein, other authority competent to

perform these functions.]
CHAPTER Ill. ARBITRATION AGREEMENT

Article 7. Definition and form of arbitration agreement

(1) "Arbitration agreement” is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether contractual
or not. An arbitration agreement may be in the form of an arbitration clause in

a contract or in the form of a separate agreement.
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(2) The arbitration agreement shall be in writing. An agreement is in writing if it
is contained in a document signed by the parties or in an exchange of letters,
telex, telegrams or other means of telecommunication which provide a record
of the agreement, or in an exchange of statements of claim and defence in
which the existence of an agreement is alleged by one party and not denied
by another. The reference in a contract to a document containing an
arbitration clause constitutes an arbitration agreement provided that the
contract is in writing and the reference is such as to make that clause part of

the contract.

Article 8. Arbitration agreement and substantive claim before court

(1) A court before which an action is brought in a matter which is the subject
of an arbitration agreement shall, if a party so requests not later than when
submitting his first statement on the substance of the dispute, refer the parties
to arbitration unless it finds that the agreement is null and void, inoperative or
incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been
brought, arbitral proceedings may nevertheless be commenced or continued,
and an award may be made, while the issue is pending before the court.

Article 9. Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a party to request,
before or during arbitral proceedings, from a court an interim measure of

protection and for a court to grant such measure.
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CHAPTER 1ll. COMPOSITION OF ARBITRAL TRIBUNAL

Article 10. Number of arbitrators

(1) The parties are free to determine the number of arbitrators.
(2) Failing such determination, the number of arbitrators shalil be three.

Article 11. Appointment of arbitrators

(1) No person shall be preciuded by reason of his nationality from acting as an
arbitrator, unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of appointing the arbitrator or

arbitrators, subject to the provisions of paragraphs (4) and (5) of this article.
(3) Failing such agreement,

(a) in an arbitration with three arbitrators, each party shall appoint one
arbitrator, and the two arbitrators thus appointed shall appoint the third
arbitrator; if a party fails to appoint the arbitrator within thirty days of receipt of
a request to do so from the other party, or if the two arbitrators fail to agree on
the third arbitrator within thirty days of their appointment, the appointment
shall be made, upon request of a party, by the court or other authority

specified in article 6;

(b) in an arbitration with a sole arbitrator, If the parties are unable to agree
on the arbitrator, he shall be appointed, upon request of a party, by the court

or other authority specified in article 6.
(4) Where, under an appointment procedure agreed upon by the parties,

(a) a party fails to act as required under such procedure, or
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(b) the parties, or two arbitrators, are unable to reach an agreement

expected of them under such procedure, or

(c) a third party, including an institution, fails to perform any function
entrusted to it under such procedure, any party may request the court or other
authority specified in article 6 to take the necessary measure, unless the
agreement on the appointment procedure provides other means for securing
the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article to
the court or other authority specified in article 6 shall be subject to nc appeal.
The court or other authority, in appointing an arbitrator, shall have due regard
to any qualifications required of the arbitrator by the agreement of the parties
and to such considerations as are likely to secure the appointment of an
independent and impartial arbitrator and, in the case of a sole or third
arbitrator, shall take into account as well the advisability of appointing an
arbitrator of a nationality other than those of the parties.

Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appointment
as an arbitrator, he shall disclose any circumstances likely to give rise to
justifiable doubts as to his impartiality or independence. An arbitrator, from the
time of his appointment and throughout the arbitral proceedings, shall without
delay disclose any such circumstances 1o the parties unless they have

already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give rise

- to justifiable doubts as to his impartiality or independence, or if he does not
possess qualifications agreed to by the parties. A party may challenge an
arbitrator appointed by him, or in whose appointment he has participated, only
for reasons of which he becomes aware after the appointment has been

made.
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Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for challenging an arbitrator,
subject to the provisions of paragraph (3) of this article.

(2) Failing such agreement, a party who intends to challenge an arbitrator
shall, within fifteen days after becoming aware of the constitution of the
arbitral tribunal or after becoming aware of any circumstance referred to in
article 12(2), send a written statement of the reasons for the challenge to the
arbitral tribunal. Unless the challenged arbitrator withdraws from his office or
the other party agrees to the challenge, the arbitral tribunal shall decide on the
chalienge. '

(3) If a challenge under any procedure agreed upon by the parties or under
the procedure of paragraph (2) of this article is not successful, the challenging
party may request, within thirty days after having received notice of the
decision rejecting the challenge, the court or other authority specified in article
6 to decide on the challenge, which decision shall be subject to no appeal;
while such a request is pending, the arbitral tribunal, including the challenged

arbitrator, may continue the arbitral proceedings and make an award.

Article 14. Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable to perform his functions

or for other reasons fails to act without undue delay, his mandate terminates if
he withdraws from his office or if the parties agree on the termination.
Otherwise, if a controversy remains concerning any of these grounds, any
party may request the court or other authority specified in article 6 to decide
on the termination of the mandate, which decision shall be subject to no

appeal.
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(2) If, under this article or article 13(2), an arbitrator withdraws from his office
or a party agrees to the termination of the mandate of an arbitrator, this does
not imply acceptance of the validity of any ground referred to in this article or
article 12(2).

Article 15. Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under article 13 or 14 or
because of his withdrawal from office for any other reason or because of the
revocation of his mandate by agreement of the parties or in any other case of
termination of his mandate, a substituie arbitrator shall be appointed
according to the rules that were applicable to the appointment of the arbitrator
being replaced.

CHAPTER IV. JURISDICTION OF ARBITRAL TRIBUNAL

Article 16. Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction, including any
objections with respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause which forms part of a
contract shall be treated as an agreement independent of the other terms of
the contract. A decision by the arbitral tribunal that the contract is null and
void shall not entail ipso jure the invalidity of the arbitration clause.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than the submission of the statement of defence. A party is not
precluded from raising such a plea by the fact that he has appointed, or
participated in the appointment of, an arbitrator. A plea that the arbitral
tribunal is exceeding the scope of its authority shall be raised as soon as the
matter alleged to be beyond the scope of its authority is raised during the
arbitral proceedings. The arbitral tribunal may, in either case, admit a later
plea if it considers the delay justified.
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(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of this
article either as a preliminary question or in an award on the merits. If the
arbitral tribunal rules as a preliminary question that it has jurisdiction, any
party may request, within thirty days after having received notice of that ruling,
the court specified in article 6 to decide the matter, which decision shall be
subject to no appeal; while such a request is pending, the arbitral tribunal may

continue the arbitral proceedings and make an award.

Article 17. Power of arbitral tribunal to order interim measures

Unless otherwise agreed by the parties, the arbitral tribunal may, at the
request of a party, order any party to take such interim measure of protection
as the arbitral tribunal may consider necessary in respect of the subject-
matter of the dispute. The arbitral tribunal may require any party to provide

appropriate security in connection with such measure.

CHAPTER V. CONDUCT OF ARBITRAL PROCEEDINGS

Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall be given a full
opportunity of presenting his case.

Article 19. Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree on the
procedure to be followed by the arbitral tribunal in conducting the

proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions
of this Law, conduct the arbitration in such manner as it considers
appropriate. The power conferred upon the arbitral tribunal includes the power
to determine the admissibility, relevance, materiality and weight of any

evidence.
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Article 20. Place of arbitration

(1) The parties are free to agree on the place of arbitration. Failing such
agreement, the place of arbitration shall be determined by the arbitral tribunal
having regard to the circumstances of the case, including the convenience of
the parties.

(2) Notwithstanding the provisions of paragraph (1) of this article, the arbitral
tribunal may, unless otherwise agreed by the parties, meet at any place it
considers appropriate for consultation among its members, for hearing
witnesses, experts or the parties, or for inspection of goods, other property or

documents.

Article 21. Commencement of arbitrai proceedings

Unless otherwise agreed by the parties, the arbitral proceedings in respect of
a particular dispute commence on the date on which a request for that dispute

to be referred to arbitration is received by the respondent.
Article 22. Language

(1) The parties are free to agree on the language or languages to be used in
the arbitral proceedings. Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the proceedings. This
agreement or determination, unless otherwise specified therein, shall apply to
any written statement by a party, any hearing and any award, decision or

other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any documentary evidence shall be
accompanied by a translation into the language or languages agreed upon by
the parties or determined by the arbitral tribunal.
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Article 23. Statements of claim and defence

(1) Within the period of time agreed by the parties or determined by the
arbitral tribunal, the claimant shall state the facts supporting his claim, the
points at issue and the relief or remedy sought, and the respondent shall state
his defence in respect of these particulars, unless the parties have otherwise
agreed as to the required elements of such statements. The parties may
submit with their statements all documents they consider to be relevant or

may add a reference to the documents or other evidence they will submit.

(2) Unless otherwise agreed by the parties, either party may amend or
supplement his claim or defence during the course of the arbitral proceedings,
uniess the arbitral tribunal considers it inappropriate to aliow such amendment

having regard to the delay in making it.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, the arbitral tribunal shall
decide whether to hold oral hearings for the presentation of evidence or for
oral argument, or whether the proceedings shall be conducted on the basis of
documents and other materials. However, unless the parties have agreed that
no hearings shall be held, the arbitral tribunal shall hold such hearings at an
appropriate stage of the proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of any hearing and of
any meeting of the arbitral tribunal for the purposes of inspection of goods,

other property or documents.

(3) All statements, documents or other information supplied to the arbitral
tribunal by one party shall be communicated to the other party. Also any
expert report or evidentiary document on which the arbitral tribunal may rely in
making its decision shall be communicated to the parties.
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Article 25. Default of a party

Unless otherwise agreed by the parties, if, without showing sufficient cause,

(a) the claimant fails to communicate his statement of claim in accordance

with article 23(1), the arbitral tribunal shall terminate the proceedings;

(b) the respondent fails to communicate his statement of defence in
accordance with article 23(1), the arbitral tribunal shall continue the
proceedings without treating such failure in itself as an admission of the.
claimant's allegations;

(c) any party fails to appear at a hearing or to produce documentary evidence,
the arbitral tribunal may continue the proceedings and make the award on the

evidence before ii.

Article 26. Expert appointed by arbitral tribunal

(1) Unless otherwise agreed by the parties, the arbitral tribunal

(a) may appoint one or more experts to report to it on specific issues to be

determined by the arbitral tribunal;

(b) may require a party to give the expert any relevant information or to
produce, or to provide access to, any relevant documents, goods or other

property for his inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or if the
arbitral tribunal considers it necessary, the expert shall, after delivery of his
written or oral report, participate in a hearing where the parties have the
opportunity to put questions to him and to present expert witnesses in order to

testify on the points at issue.
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Article 27. Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the arbitral tribunal may
request from a competent court of this State assistance in taking evidence.
The court may execute the request within its competence and according to its

rules on taking evidence.

CHAPTER VI. MAKING OF AWARD AND TERMINATION OF
PROCEEDINGS

Article 28. Rules applicable to substancs of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such rules
of law as are chosen by the parties as applicable to the substance of the
dispute. Any designation of the law or legal system of a given State shall be
construed, unless otherwise expressed, as directly referring to the substantive

law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the
law determined by the conflict of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable

compositeur only if the parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the terms
of the contract and shall take into account the usages of the frade applicable

to the transaction.
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Article 29. Decision making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision of the
arbitral tribunal shall be made, unless otherwise agreed by the parties, by a
majority of all its members. However, questions of procedure may be decided
by a presiding arbitrator, if so authorized by the parties or all members of the

arbitral tribunal.
Article 30. Settlement

(1) ¥f, during arbitral proceedings, the parties setile the dispute, the arbitral
tribunal shall terminate the proceedings and, if requested by the parties and
not objected to by the arbitral tribunal, record the settlement in the form of an

arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance with the
provisions of article 31 and shall state that it is an award. Such an award has

the same status and effect as any other award on the merits of the case.

Article 31. Form and contents of award

(1) The award shall be made in writing and shall be signed by the arbitrator or
arbitrators. In arbitral proceedings with more than one arbitrator, the
signatures of the majority of all members of the arbitral tribunal shall suffice,
provided that the reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is based, unless the
parties have agreed that no reasons are to be given or the award is an award

on agreed terms under article 30.

(3) The award shall state its date and the place of arbitration as determined in
accordance with article 20(1). The award shall be deemed to have been made

at that place.
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(4) After the award is made, a copy signed by the arbitrators in accordance
with paragraph (1) of this article shall be delivered to each party.

Article 32. Termination of proceedings

(1) The arbitral proceedings are terminated by the final award or by an order
of the arbitral tribunal in accordance with paragraph (2) of this article.

(2) The arbitral tribunal shall issue an order for the termination of the arbitral

proceedings when:

(a) the claimant withdraws his claim, unless the respondent objects thereto
and the arbitral tribunal recognizes a legitimate interest on his part in

obtaining a final settlement of the dispute;
(b) the parties agree on the termination of the proceedings;

(c) the arbitral tribunal finds that the continuation of the proceedings has

for any other reason become unnecessary or impossible.

(3) The mandate of the arbitral fribunal terminates with the termination of the
arbitral proceedings, subject to the provisions of articles 33 and 34(4).

Article 33. Correction and interpretation of award; additional award

(1) Within thirty days of receipt of the award, unless another period of time

has been agreed upon by the parties:

(a) a party, with notice to the other party, may request the arbitral tribunal
to correct in the award any errors in computation, any clerical or typographical

errors or any errors of similar nature;

(b) if so agreed by the parties, a party, with notice to the other party, may
request the arbitral tribunal to give an interpretation of a specific point or part

of the award.
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If the arbitral tribunal considers the request to be justified, it shall make the
correction or give the interpretation within thirty days of receipt of the request.
The interpretation shall form part of the award.

(2) The arbitral tribunal may correct any error of the type referred to in
paragraph (1)(a) of this article on its own initiative within thirty days of the date
of the award.

(3) Unless otherwise agreed by the parties, a party, with notice to the other
party, may request, within thirty days of receipt of the award, the arbitral
tribunal to make an additional award as to claims presented in the arbitral
proceedings but omitted from the award. If the arbitral fribunal considers the
request to be justified, it shall make the additional award within sixty days.

(4) The arbitral tribunal may extend, if necessary, the period of time within
which it shall make a correction, interpretation or an additional award under

paragraph (1) or (3) of this article.

(5) The provisions of article 31 shall apply to a correction or interpretation of

the award or to an additional award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34. Application for setting aside as exclusive recourse against arbitral

award

(1) Recourse to a court against an arbitral award may be made only by an
application for setting aside in accordance with paragraphs (2) and (3) of this

article.

(2) An arbitral award may be set aside by the court specified in article 6 only
if:
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(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of
this State; or

(ii) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise
unable to present his case; or

(ili) the award deails with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or contains decisions on
matters beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not
so submitted, only that part of the award which contains decisions on matters
not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties, unless such agreement
was in conflict with a provision of this Law from which the parties cannot
derogate, or, failing such agreement, was not in accordance with this Law; or

(b) the court finds that:

(i) the'subject-matter of the dispute is not capable of settiement by

arbitration under the law of this State; or

(i) the award is in conflict with the public policy of this State.
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(3) An application for setting aside may not be made after three months have
elapsed from the date on which the party making that application had received
the award or, if a request had been made under article 33, from the date on
which that request had been disposed of by the arbitral tribunal.

(4) The court, when asked to set aside an award, may, where appropriate and
so requested by a party, suspend the setting aside proceedings for a period of
time determined by it in order to give the arbitral tribunal an opportunity to
resume the arbitral proceedings or to take such other action as in the arbitral
tribunal's opinion will eliminate the grounds for setting aside.

CHAPTER VIil. RECOGNITION AND ENFORCEMENT OF
AWARDS

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the country in which it was made, shall be
recognized as binding and, upon application in writing to the competent court,

shall be enforced subject {o the provisions of this arlicle and of article 36.

(2) The party relying on an award or applying for its enforcement shall supply
the duly authenticated original award or a duly certified copy thereof, and the
original arbitration agreement referred to in article 7 or a duly certified copy
therecf. If the award or agreement is not made in an official language of this
State, the party shall suppﬁy.a duly certified translation thereof into such

Fedk

language.

Article 36. Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the

country in which it was made, may be refused only:
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(a) at the request of the party against whom it is invoked, if that party
furnishes to the competent court where recognition or enforcement is sought

proof that:

(i) a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of the

country where the award was made; or

(ii) the party against whom the award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or

*** The conditions set forth in this paragraph are infended fo set maximum
standards. If would, thus, not be contrary fo the harmonization to be achieved

by the modef law if a Stafe refained even /ess onerous conditions.

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or it contains decisions on
matters beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not
so submitted, that part of the award which contains decisions on matters

submitted to arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties or, failing such
agreement, was not in accordance with the law of the country where the

arbitration took place; or

(v) the award has not yet become binding on the parties or has been
set aside or suspended by a court of the country in which, or under the law of

which, that award was made; or



(b) if the court finds that:

(1) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or

(i) the recognition or enforcement of the award would be contrary to
the public policy of this State.

(2) if an application for setling aside or suspension of an award has been
made to a court referred to in paragraph (1)(a)(v) of this article, the court
where recognition or enforcement is sought may, if it considers it proper,
adjourn its decision and may also, on the application of the party claiming
recognition or enforcement of the award, order the other party to provide

appropriate security.
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