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## 408 61319 34: MAJOR LAW

KEY WORD: TRANSFER PRICING / ARM'S LENGTH BASIS / ANTI-TAX AVOIDANCE
SOMSAK ANAKKASELA : PROBLEM IN APPLYING TRANSFER PRICING
PRINCIPLE TO CORPORATE INCOME TAX UNDER THE REVENUE CODE.
THESIS ADVISOR : ASSISTANT PROFESSOR TITHIPHAN CHUERBOONCHAI,
215 pp. ISBN 974-131-046-3.

Pricing among the related companies of a multinational corporation is not driven by
market forces but according to their business policy to minimize their taxation costs. This results
in tax avoidance. Section 65bis and Section 65ter of the Revenue Code are not effective in anti-

tax avoidance.

The author studied the transfer pricing provisions under the Revenue Code and
compared them with the arm’s length basis. The study found that the Revenue Code does not
define the meanings of market price under Section 65bis(4) and normal price under Section
65ter(15). Where there is no market price or where it is difficult to identify market price for a
transaction, the Code is silent as to what price should be applied. The Revenue Department
focuses on legal form of the transaction over its business substance and will generally always
regard that the market price is higher than its acquisition cost. However, there is a Supreme
Court precedent that defines “market price” as an actual price that the publics normally agree to
buy and sell and the price must be referable and reliable. This is consistent with an arm’s length
price at which independent contracting parties will agree to buy and sell and reflects the real
price driven by market forces. Nevertheless, the arm’s length prices other than CUP are not
actual prices but are in existence by computation. Meanwhile, the market price under Thai law is
an actual price. If there is profit shifting among related persons, the tax burden of related
companies and tax collection by the State are distorted. The State should be entitled to adjust
taxable profits of the related persons to remedy the distortion and equalize the tax burden of the
related person and independent person under the horizontal equity principle. Transfer pricing
between related persons is not driven by market forces. Therefore, the Revenue Department

should audit only the related party transactions.

The Revenue Code is open to legal interpretation of “market price” and the arm’s
length basis is not fully applied under the Revenue Code. The author therefore proposes to
amend the Revenue Code to adopt the arm’s length basis so that provisions of the anti-tax

avoidance by transfer pricing are effective.

Department Law Student’s signature ...
Field of study Law Advisor's signature ............cocoeeienn

Academic Year 2000
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