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This thesis aims to study the problem of aggression in international relations by
examining the laws related to the aggression throughout the ages. Analysis will be given on the
vagueness of international law, which threatens peace and international security.

It appears that the system of international law requires some applicable mechanisms.
The authorized organization such as the Security Council cannot fully exercise their power
because of the internal problems especially during the Cold War era. The main problem is the
lack of definition of the term aggression. Even though the General Assembly adopted the
Resolution No.3314 (XXIX) defining aggression, in a practical way, existing mechanisms still
cannot prevent aggression and use of armed force in international relations. The United Nations
has now established the International Criminal Court, which has the jurisdiction over individuals
who are responsible for crimes, and the International Criminal Court Statute includes the crime
of aggression under its jurisdiction.

Other than the general mechanisms to remedy and prevent aggression in international
relation in relation to questions of self-defence or exercising of the power under Chapter VII of
the Charter of the United Nations, the International Criminal Court is-another option to prevent
aggression because this solution is to expand the responsibility from the state to individual. This
is the creation of the new mechanism to punish individual,. who- use-their. power to commit
aggression against other states, and it can be a deterrence measure for the states in their use of
armed force against other states. However, the cooperation of all states, and effective

mechanisms, both in the political and legal factors, are required for the achievement of this

solution.
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UNITED NATIONS GENERAL ASSEMBLY

DEFINITION OF AGGRESSION
RESOLUTION 3314 (XXIX), 1974

The General Assembly,

Having considered the report of the Special Committee on the Question of
Defining Aggression, established pursuant to its resolution 2330 (XXii) of 18 December
1967, covering the work of its seventh session held from 11 March to 12 April 1974,
including the draft Definition of Aggression adopted by the Special Committee by

consensus and recommended for adoplion by the General Ass;embly.1

Deeply convinced that the adoption of the Definition of Aggression would

contribute to the strengthening of international peace and security,

1. Approves the Definition of Aggression, the text of which is annexed to the
present resolution;

2. Expresses its appreciation to the Special Commiliee on the Question of
Defining Aggression for its work which resuited in the elaboration of the
Definition of Aggression;

3. Calls upon ali States tc refrain from all acts of aggression and other uses
of force contrary to the Charter of the United Nations and the Declaration
on Principles of International Law' concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United

Nations;2

Adopted without vote at the 231 9" plenary meeting, December 14, 1974,
! Official Records of the General Assembly, Twenty — ninth Session, Supplement No. 19
(Af9619 and Corr.1).
? General Assembly Resolution 2625 (XXV), annex.
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4. Calls the attention of the Security Council to the Definition of Aggression,
as set out below, and recommends that it should, as appropriate, take
account of that definition as guidance in determining in accordance with the

Charter, the existence of an act of aggression.
ANNEX
DEFINITION OF AGGRESSION
The General Assembly,

Basing itself on the fact that one of the fundamental purposes of the United
Nations is to maintain internationat peace and security and to take efiective colleclive
measures for the prevention and removal of threals to the peace, and for the

suppression of acts of aggression or other breaches of the peace,

Recalling that the Security Council, in accordance with Article 39 of the
Charter of the United Nations, shall determine the existence of any threat to the peace,
breach of the peace or act of aggression and shall make recommendations, or decide
what maasures shall be taken in accordance with Articles 41 and 42, o maintain or

restore international peace and security,

Recalling also the duty of States under the Charter to settle their international
disputes by peaceful means in order not to endanger inlernational peace, security and

justice,

Bearing In mind that nothing in this Definition shall be imerpreted as in any
way affecting the scope of the provisions of the Charter with respect to the functions

and powers of the crgans of the United Nations,
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Considering also that, since aggression is the most serious and dangerous
form of the illegal use of force, being fraught, in the conditions created by the existence
of all types of weapons of mass destruction, with the possible threat of a world confiict
and all its catastrophic consequences, aggression should be defined at the present

stage,

Reaffirming the duty of States not to use armed force to deprive peoples of

their right to self-determination, freedom and independence, or to disrupt territorial

integrity,

Reaffirming also thai the territory of a State shall not be violated by being the
abiject, even temporarily, of miiitary occupation or of other measures of force taken by
another State in contravention of the Charter, and that it shall not be the object of

acquisition by another State resulting from such measures or the threat thereof,

Reaffirming also the provisions of the Declaralion on Principles of
International Law concerning Friendly Relations and Co-operation among States in

accordance with the Charier of the United Nations,

Convinced that the adoption of a definition of aggression ought to have the
effect of deterring a potential aggressor, would simplify the astermination of acts of
aggression and the implementation of measures to suppress them and would also
facilitate the protection of the rights and lawful interests of, and the rendering of

assistance to, the victim,

Believing that, although the question whether an act of aggression has been
committed must be considered in the light of all the circumstances of each particular
case, it is nevertheless desirable to formulale basic principles as guidance for such

determination,
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Adopts the following Definition of Aggression:"

Article 1

Aggression is the use of armed force by a State against the sovereignty, territorial
integrity or political independence of another State, or in any other manner inconsistent

with the Charter of the United Nations, as set out in this Definition.

Explanatory note: |n this Definition the term "State”:
(a) Is used without prejudice to questions of recognition or to whether a State
is a Member of the United Nations;

(b) Includes the concept of a “group of Stales” where appropriate.

Article 2

The first use of armed force by a State in contravention of the Charter shall constitute
prima facie evidence of an acl of agaression although the Security Council may, in
conformily with the Charter, conclude that a determination that an act of aggression
has been committed would not be justified in the light of other relevant circumstances,
including the fact that the acts concerned or their consequences are not of sufficient

gravity.

L]

Explanatory notes on Articles 3 and 5 are to be found in paragraph 20 of the report
of the Special Committee on the Guestion of Defining Aggression (Official Records of
ihe General Assembly, Twenty — ninth Session, Supplement No. 19 (A/3619 and
Corr.1). Statements on the Definition are contained in paragraphs 9 and 10 of the
report of the Sixth Cammittee (A/9890).



Article 3

258

Any of the following acts, regardless of a declaration of war, shall, subject to and in

accordance with the provisions of arlicle 2, qualify as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory of

(b)

()

(e)

()

Article 4

another State, or any miiitary occupation, however temporary, resulting
from such invasion or aftack, or any annexation by the use of force of the
territory of another State or part thereof,

Bombardment by the armed forces of a State against the territory of
another State or the use of any weapons by a State against the territory of
another State:

The blockade of the porls or coasls of a Staie by the armed forces of
another State;

The use of armed forces of one State which are within the territory of
another State with the agreement of the receiving Stale, in contravention of
the conditions provided for in the agreement or any extension of their
presence in such territory beyond the termination of the agreement;

The action of a State in allowing its territory, which it has placed at the
disposal of anather State, to be used by lhat other State for perpetrating an
act of aggression against a third State;

The sending by or on behaif of a State of armed Bands, groups, irregulars
or mercenaries, which carry out acts of armed force against another State
of such ‘gravity as to-amount. to the acts listed above, or. its-substantial

involvement therein.

The acts ehumerated above are not exhaustive and the Security Council may

determine that other acts constitute aggression under the provisions of the Charter.
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Article 5

1. No consideration of whatever nature, whether political, economic military or
otherwise, may serve as a justification for aggression,

2. A war of aggression is a crime against international peace. Aggression
gives rise to international responsibility.

3. No territorial acquisition or special advantage resulting from aggression is

or shall be recognized as tawful.

Article 6

Nothing in this Definition shali be construed as in any way enlarging or dgiminishing the
scope of the Charter, including its provisions concerning cases in which the use of

force is lawful.

Article 7

Nothing in this Definition, and in particular article 3, could in any way prejudice the right
to self-determination, freedom and independence, as derived from the Charter, of
peoples forcibly deprived of that right and referred to in the Declaration on Principles ot
International Law conceming Friendly Relations and Co-operation among States in
accordance with the Charter of the Uniled Nations, particularly peoples under colonial
and racist regimes or other forms of alien domination; nor the right of these peoples to
struggie to that end and to seek and receive ‘support, in accordance with the principles

of the Charter and in conformity with the above-mentioned Declaration.

Article 8

In their interpretation and application the above provisions are interrelated and each

provision should be construed in the context of the other provisions.
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Crime of aggression

[Original: English]

(Prepared on the basis of the discussion papers proposed by the

Coordinator)’

Consolidated text of proposals on the crime of aggression

Definition of the crime of aggression
Option 1

1. For the purposes of the present Statute, [and subject to a determination by the
Security Council regarding the act of a State,] the crime of aggression means [the
use of the armed force, including the initiation thereof, by an individual who is in a
position of exercising control or directing the political or military action of a State,
against the sovereignty, territorial integrity or political independence of a State in
violation of the Charter of the United Nations.] any of the following acts committed
by [an individual] [a person] who.is in a position of exercising control or capable of

directing the political or military action of a Slate:

(a) initiating, or

(b) carrying oul

. The consolidated text of proposals on the crime of aggression was
issued at the third sessioii of the Preparatory Commission and tne
preliminary list of possible issues relating to the crime of aggression was
issued at the fourth session.
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Variation 1

[an armed attack] [the use of armed force] [a war of aggression] [a war of aggression,
or a war in violation of international treaties, agreements or assurances, or parlicipation
in a common plan or conspiracy for the accomplishment of any of the foregoing]
against another State [against another State, or depriving other peoples of their rights
to self-determination], in [manifest] contravention of the Charter of the United Nations,
to violate [to threaten or to violate] the [sovereignty,] territorial integrity or political
independence of that State [or the inalienabie rights of those pecple] [except when this
is required by the principle of equal rights and self-determination of peoples and the

rights of individual or collective self-defence]

Variation 2

an armed atlack directed by a State against the territorial integrity or political
independence of another State when this armed attack was undertaken in manifest
confravention of the Charter of the United Nations with the object or resuit of
.establishing a military occupation of, or annexing, the territory of such other State or

part thereof by armed torces of the attacking State.
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Variation 3

Add the following paragraph to paragraph 1, variation 1, above:

2. Provided that the acts concerned or their consequences are of sufficient gravity,
[acts constituting aggression include] [the use of the armed force includes] [are] the

following [whether preceded by a declaration of war or not):

(a) The invasion or attack by the armed forces of a State of a territory of another
State, or any military occupation, however femporary, resulling from such
invasion or attack, or any annexation by the use of force of the territory of
another Stale or part thereof;

(b) Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another
State;

(c) The blockade [of the porls or coasts] of a State by the armed forces of another
State;

(d) An atiack by the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State;

(e) The use of artned forces of one State which are within the territory of another
State with the agreement of the receiving Stale, in contravention of the
conditions provided for in the agreement or any extension of their presence in
such ferritory beyoend the termination of the agreement;

(f) The action of a State in allowing its territory, which it placed at the disposal of
another Slate, to be used by that other State for perpetraling an act of
aggression against a third Stale;

{(g) The sending by or on behalf of a State of armed bands, groups, irregulars or

mercenaries, which carry out acts of armed force against another State of such
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gravity as to amount to the acts listed before, or its substantial involvement

therein.

3. When an attack [the use of armed force] under paragraph 1 has been commilted,
the

(a) planning
(b) preparing, or

(c) ordering

thereof by an individual who is in a position of exercising control or capable of
directing the political or military action of a State shall also constitute a crime of

aggression.

Option 2

For the purposes of the present Siatute and subject to a prior determination by the
Urnited Nations Security Councit of an act of aggression by the State concerned, the
crime of aggression means any of the following acts: planning, preparing, initiating or

carrying out a war of aggression,
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Conditions for the exercise of jurisdiction

Option 1

The Court shall exercise its jurisdiction with regard to the crime of aggression in
accordance with the provisions of article 13 of the Siatute.

The Security Council shall determine the existence of an act of aggression
perpetrated by the State whose national is concerned in accordance with the
relevant provisions of the Charter of the United Nations before proceedings take
place in the Court with regard to the crime of aggression.

The Security Council, acting in accordance with article 13 (b) of the Statute of the
international Criminal Courl, shall first make a decision establishing that an act of
aggression has been committed by the State whose nalional is concerned.

The Court, upon receipt of a complaint relating to the crime of aggression under
article 13 (a) or (c), shall, with due regard to the provisions of Chapter VIl of the
Charter of the United Nations, first request the Security Council to determine
whether or not an act of aggression has been committed by the State whose
national is concerned.

The Security Council shall make a decision upon this request within [6] [12] months.
Notification of this decision shall be made by letter from the President of the

Security Council to the President of the International Criminal Court without delay.
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Variation 1

in the absence of a decision of the Security Council within the time frame referred

to in paragraph 5 above, the Court may proceed.

8. The decision of the Security Council under paragraph 5 above shall not be
interpreted as in any way affecling the independence of the Court in the exercise of
its jurisdiction with regard to the crime of aggression.

Variation 2

7. Notwithstanding the provisions of paragraph 2 above, in the absence of a decision
by the Security Council within the time frame referred to in paragraph 5 above, the
Court shall, with due regard to the provisions of articles 12, 14 and 24 of the
Charter, request the General Assembly of the Uniled Nations to make a
recommendation.

8. The General Assembly shall make such a recommendation within [12] months.

9. Notification of this recommendation shall be made by letler from the President of
the General Assembly to the President of the International Criminal Court without
delay.

10. In the absence of such a recommendation within the time frame referred to in
paragraph 8 above; the Caurt may proceed,

11. The decision of " the Security” Council’ under- paragraph’ 5 above or the

recommendation of the General Assembly under paragraph 8 above shall not be
interpreted as in any way affecting the independence of the Courl in the exercise of

its jurisdiction with regard to the crime of aggression.
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Option 2

1. The Court shall exercise ils jurisdiclion with regard lo the crime of aggression
subject to a determination by the Security Counci! in accordance with article 39 of
the Charter, that an act of aggression has been committed by the State concerned.

2. When a complaint related to the crime of aggression has been lodged, the Court
shalt firsl seek 1o discover whether a determinalion has been made by the Securily
Council with regard to the alleged aggression by the State concerned and, if not, it
will request, subject to the provisions of the Statute, the Security Council to proceed
to such a determination.

3. If the Security Councit does not make stich a determination or does not make use
of article 16 of the Statule within 12 months of the request, the Court shall proceed

wilh the case in question.

Option 32

For the purposes of the present Statute and subject to a prior determination by the
United Nations Security Council of an act of aggression by the State concerned, the
crime of aggression means any of the following acts: planning, preparing, initialing or

carrying oul a war of aggression.

i Option 3 is duplicated and appears also under the definition of the crime
of aggression since il covers the lwo issues, namely, the definition of the
crime and conditions for the exercise of jurisdiction.
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Explanatory note

A. On the definition of the crime of aggression

(i)

(it)

(iiv)

(iv)

(v)

The previous text represents an atiempt {0 consolidate, to the exlent possible,
the proposals already made on the question of definition of the crime of
aggression for the purpose of the Rome Statute.

The text accepls two basic principles, which seem lo enjoy widespread
support. the principle under which the crime of aggression is committed by
political or military leaders of a Slate; and the principle that the planning,
preparation or ordering of aggression should be criminalized only when an act
of aggression takes place.

Option 1 presents three variations after the first sentence in paragraph 1.
These variations correspond to most of the various approaches that were
suggested with regard o definition: general definition, definition based on the
object or result of occupying or annexing ihe territory of the atlacked Slate or
part thereof, general definition plus detailed list of acts taken from General
Assembly resolutian 3314 (XXIX) of 14 December 1974.

Oplion 2 covers both lhe definition and Ihe relalionship wilth the Security
Council, and is based, in its definitional part, on article 6 (a) of the Charter of
the International Mititary Tribunal of Nuremberg.

On some poinls, square brackets appeared to be inevitable to show the
different formulas that were-suggested. Where part of the text is added in

square brackets, this is'not intended to indicate lesser support for that part.



B. Onthe conditions for the exercise of jurisdiction

(i) The text is an attempt lo consclidate all the proposals circulated so far on this
issue, taking also into account views expressed by delegations from the floor.
(i) Option 1 is an attempt lo reflect views seeking to reconcile the prerogatives of

the Security Council with the independence of the Courl.

Hence, it is founded on the following consideralions:

® Article 5 (2) of the Stalule of the International Criminal Courl stipulates that
the definition of the erime of aggression and the condilions under which the
Court shall exercise jurisdiction with respect to this crime shall be consistent
with the relevant provisions of the Charter of the Uniled Nations;
® As set out in article 38 of the Charter, the Security Council has the
responsibility for establishing the exislence of an act of aggression,
® The Court exercises its jurisdiction over persons on the crime of aggression
(articles 1, 5 and 25 of the Statute};
® The cnme of aggression presupposes the existence of an act of aggression,
® The trigger mechanism should therefore recognize the primary responsibility
of the Secunty Council fo eslablish the exislence of an act of aggression in
accordance with the relevant provisions of the Charter,;
® Variation 2/ is based on the assumption that if, for any reason, the Security
Council cannol make a decision, the Charter ilself provides for an internal
mechanism to address the issue.
(i) Option 3 embodies both the definition and the relationship between the Court
and the Security Council, and is based in its conditional part on the proposal
as conlained in anlicle 23 (2) of the International Law Commission draft statute

for the International Criminal Court.



269

Preliminary list of possible issues relating to the crime of aggression

Discussion paper proposed by the Coordinator

A possible checklist of issues to be addressed in developing proposals for a
provision on aggression in accordance with article 5, paragraph 2, of the Rome
Statute and resolution F, paragraph 7, adoptad by the United Nations Diplomatic
Conferenca of Plenipotentiarfes on the Establishment of an International Criminal

Court

N.B. This preliminary list of possible issues is based on an initial review of the Rome
Slatute with a view to determining the provisions that may in some way be related to
the definition of the crime of aggression. This non-exhaustive list is inlended to facililale

a thematic discussion of possible issues most of which are closely interrelated.

I Possible issues relating to the Rome Statute

® Dofinition

(i} Whether the definition should be more general in nature referring to
what-may be the essential characteristics of the crime of aggression.
(Possible inslruments of reference: Charter of 'the United Nations;
Nuremberg Charter, Draft Code_of Crimes. against the. Peace and
Security of Mankind; case law and other documents)

(i) Whether the definition should include a more specific list of acts which
could constitute the crime of aggression.(Possible instrument of

reference: General Assembly resotution 3314 (XXIX))
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(i)

(i)

(iii)
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Whether it would be possible to identify some acts lisled in resolution
3314 (XXIX) and add them to the general definition of the crime of

aggression.

Conditions under which the Court shall exercise jurisdiction

What role should be played by the Security Council in relation to the
jurisdiction of the.Courl'over the crime of aggression?

What action, if any, could be taken in the event that the Security Council
fails or olherwise declines to delermine that an act of aggression has
occurred?

Whal are the legal effects on the funclions of the Court arising from a
determination by the Security Council thal an act of aggression was
committed by a Stala?

Consistency with the relevant provisions of the Charter of the United

Mations

Complementarity and admissibility

How would the provisions of the Stalule on complementarity (admissibility,

challenges to the Courl's jurisdiction) be applicable to.the crime of aggression?

(This could include issues dealt with in. preambular paragraphs 6 and 10, article

1, as well as arlicles 12 1o 19 of the Rome Statute.)
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® Ne bls In Idem

Applicabitity of exceptions to the crime of aggression {Rome Stalule, art. 20 (3),

only refers to crimes in arts. 6, 7 and 8).
L General principles of criminal law

Consider the relationship between the definition of the crime of aggression and
the articles on general principles of criminal law:

(i) Nullum crimen sine lege (arl. 22)

(i) Nulla poena sine lege (art. 23)

(iit) Non-retroactivity ratione personae (arl. 24)

(iv) Individual criminal responsibility {(art. 25)

(v) Exclusion of jurisdiction over persons under eighteen {arl. 26)
{wi) Irrelevance of official capacity (arl. 27)

(vii) Responsibility of commanders and other superiors {art. 28)
(viii}  Non-apphcability of statute of limitations (art. 29)

{ix) Mental element (art. 30)

(x) Grounds for excluding enminal responsibility (art. 31)

(xi) Mistake of fact or mistake of law {art. 32)

{xil) Superior orders and prescription of law (art. 33)
o Investigation and prosecution

Consider the provisions concerning the investigation and prosecution of crimes
with respect to the crime of aggression (e.g., initiation of an investigation

(art. 53))
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e National security information

Consider the provisions concerning the protection of national security
information in relation to the crime of aggression {(art. 57 (3) (c), arl. 72, art. 93

(4) and art. 99 (5}))

e International cooperation and judicial assistance

These provisions may require further consideration depending upon the

applicability of the principle of complementarity to the crime of aggression.

The following parts of the Rome Slalute do not appear lo raise possible issues

regarding the definition of the crime of aggression:

Part 4. Composition and Administration of the Court;
Part 7. Penalties {The penalties sel forth in article 77 are applicable to

all crimes referred o in arlicle 5.3

Part 8. Appeal and Revision;

Part 10. Enforcement;

Part 11, Assembly of States Parlies;

Part 12, Financing.

Part 13. Final Clauses {The provision on aggression is-to be adopted in

accordance with arflicles 121 and 123 pursuant to arlicle 5 of the

Rome Statule.).
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Possibla Issuas relating to the Elements of Crimes

® The elements of the crime of aggression are provided for in resolution F
rather than article 9 of the Rome Stlatute.

L Consider the structure and general provisions of the elements of the
other crimes prepared pursuanl to article 9 of the Rome Slalule o

ensure consislency.

Possible issues relating to the Rules of Procedure and Evidence

® Review the final text of the Rules of Procedure and Evidence prepared
by the Preparalory Commission to delermine whether there are
provisions that require consideralion in relation o the definition of the

crime of aggression.

Other possible issues

o Whal are the legal effecls on the ICC of a decision of the Iniernational

Court of Justice concerning aggression?
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