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## 4286108734 : MAJOR LAWS
KEY WORD: CLASS ACTIONS / COLLECTIVE ACTION / CIVIL PROCEDURE / JOINDER CLAIMS /
CLASS REPRESENTATIVE / ASSOCIATION’S SUIT
RACHOD BOONSINSUKH : CLASS ACTION IN COMMON AND CIVIL LAW THESIS ADVISOR :
ASST.PROF.MOORATA WATANASHEEVAKUL, THESIS COADVISOR: DR. WANNACHAI
BOONBUMRONG, Ph.D., 178 pp. ISBN 974-17-3314-3.

The objective of this thesis is to study the concept and the character of the class action in common
and civil law to look for appropriate adaptation to suit.

The class action in common law is part of civil procedure. Individuals themselves can lead the class
action under Judges through counsel and civil procedure while collective actions in civil law can be done by
administrative agencies or associations for a specific group, under provisions and qualifications of rights of
representative action of law of administrative agencies or associations. Civil law does not change any rules
of civil procedure to allow collective action.

The analysis of adaptation of the class action to Thailand found that, there are two limitations of
adaptation of collective action in civil law. First, limitation is types of case to be tried under class action and
second is the interpretation of law to initiate class action. The limitation of collective action in civil law can be
resolved by applying the method under the class action in common law. The class action in common law is
part of civil procedure, hence it can be used in any cases of civil actions. Moreover, individuals who lead the
class action shall determine to initiate class action because they are real party in interest to initiate this action.
The limitation of collective action in civil law can be rectified by the class action in common law. However,
Thailand has been drafting civil procedure on the class action. The concept and the character of class action
in common law is a model law for applying to draft the bill. | would like to recommend adaptation of class
action in common law to Thailand as follows : (1) Stipulating minimum of numbers of individuals who can
initiate class action. (2) Producing a plan for a workable method of advancing of the class proceedings and
of notifying class members of the proceeding. (3) A ban on opt-out in the types of cases which would
create a risk of inconsistent adjudications for defendants and class members or are to make injunctive relief
to class. “(4) Giving defendant the right to class action and the right to move for certification of plaintiff class.
(5) Creating. subclass for class proceeding when the question of subgroup are not the same as a group. (6)
Recognizing contingent fees arrangement only in class actions under terms and conditions regulated by
court and a governmental fund for disbursements in class proceedings. Waiving of cost and fees for class

members even in unsuccessful cases should be clearly provided.

Field of study LAWS Student’s signature........cccccvvvvviviviiiiiiiiiiieeee
Academic year 2002 AdVvisor's signature.........cccoe
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2 Gene R. Shreve and Peter Raven-Hansen,Understanding Civil Procedure,

Second Edition ,Legal Text Series,(Times Mirror Books,1994), p.110-120.
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4 susslpsAaliiifeadasiss uazBn 16 %  suadluTzuditanssuauM PsaMAINIZLA
M3 Pre—trial umtlaliBn tial (Ransanlaodng)  souudaldl 96 % wiReneN 4 %
Aamnearane=aiuas U Inamnaan’ ( For example of all the federal civil acticn
A{erminated in the year ending June 30, 1992 86% ended before the pre-trail conference

that often precedes ftriai in Federal Court . ( one in four of these ended without court

action of any kind ) 11 % ended during or after pre-trial , and only 3.5% lasted through

trial)
4 =3 o +6Y -£‘ ‘ﬁl v U e
ol class action Q\‘TQ@@% Lu ADR HULKS sﬁ@ﬂglunq@ﬂgﬁu?ﬂW@ﬂm'\
e o Ao My o = " o = e 3 ;
L ARTIN ﬂ&"/?@ﬁld’ IMTAN LuuﬂﬂLLUUﬂ@N (Class acticn) L'ﬂu“/ﬂ\ﬂ.ﬂﬂﬂ@;ﬁ%’}"iﬂsﬂ‘\??"lﬂﬂqu

a‘dq) & = < o i <4 as 2 - 4
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. Mo PRppRY = 2 v o 4 ot v o v
nonparties.) Wil I lin19ARga asandanasinaAtiatiandn Equity g dedu nld
class action Rl InasziinrzSent198a ( Powerful reasons | significant protections,

and. carefully constructed boundaries must attend this inversion of the traditional

) _ _ ) -
Gene R. Shreve and Peter Raven-Hansen,Understanding Civil Procedure,

Second Edition.

4, N ' [ — \ —~ [ e —~ . .
Jay Tidmarsh and Roger H. Trangsrud , Complex itigation : Probiems in

advanced civil procedure , Concepts and insights series (New York ,Foundation Press

2002) ,p.103.
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Federal rules of Civil Procedure
Rule 23. Class Aciions

~ (a) Prerequisites to a Class Action. One or more members of a class may sue or be sued
- as representative parties on behalf of all only if {1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions cf law or fact commeon to the

‘ class, (3) the claims or defenses of the representative parties are typical of the claims or
: defenses of the ciass, and (4) the representative parties will fairiy an.d adequately

- protect the interests of the class.

{b) Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision {(a) are satisfied, and in addition:

- (1) the prosecution of separate actions by or against individual members of the class
‘would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the

- class which would estabiish incom paﬁbie standards of conduct for t’ne’ party opposing
- the class, or

- (B) adjudications with respect to individual members of the class which would as a
bractica! matter be dispositive of the interests of the other members not parties to the
’ adjudications or substantially impair or impede their ability to protect their interests; or
-(2) the party opposing the class has acted or refused to act on grounds generally
. @pplicable to the ciass, thereby making appropriate final injunctive relief or
- corresponding declaratory relief with respect to the class as a whole; or
(3) the court finds that the questions of law or fact common {o the members of the
) class predominate over any questions affecting only individual members, and that a
class action is superior tc cther available methods for the fair and efficient adjudication
. of the controversy. The matiers pertinent to the findings include: (A) the interest of
; members of the class in individually controlling the prosecution or defense of separate
| aciions;,(B) the extent and nature of any litigation concerning the controversy already

commenced by or against members of the class; (C) the desirability or undesirabitity of
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' _Concentrating the litigation of the claims in the particular forum; (D) the difficulties likely
. to be encountered in the management of a class action.

{c) Determination by Order Whether Ciass Action to be Maintained; Notice; Judgment;
Aotions Conducted Partially as Ciass Actions.

{1) As soon as practicable after the commencement of an action brought as a class
: action, the court shall determine by orderwhether it is to be sc maintained. An ofder
“under this subdivision may be conditional, and may be altered or amended before the
decision on the merits.

(2) In any class action maintained under subdivision (b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including
individuai notice to all members who can be identified through reasonable effort. The

notice shall advise each member that (A) the court will exclude the member from the
class if the member so requests by a specified date; (B) the judgment, whether

: favorable or not, will include all members who do not reguest exclusion; and (C) any
~ member who does not request exclusion may, if the member desires, enter an
appearan'ce through counsel.

(3) The judgment in an action maintained as a class action under subdivision {b){1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the
" court finds to be membears of the class. The judgment in an action maintained as a class

action under subdivision (b)(3), whether or not favorable to the class, shalt ihclude and

specify or describe those to whom the notice provided in subdivision (¢)(2) was
directed, and who have not requested exclusion, and whom the court finds to be
: members of ihe ciass; |

{4) When appropriate {A} an action may be brought or maintained as a class action
with-respect to particular issués, or (B} a class may be divided into subclasses and
“each subclass treated as a class, and the provisions of this rule shall then be censtrued

and applied accordingly.

(dj Orders in Conduct of Actions. in the conduct of actions to which this rule applies, the

court may make appropiiate orders: (1) determining the course of proceedings or



prescribing measures to pravent undue repetition ar complication in the presentation of
~ evidence or argument; (2) requiring, for the protection of the members of the class or
otherwise for the fair conduct of the action, thati notice be given in such manner as the

: court may direct to some or ail of the members of any step in the action or of the

| proposed extent of the judgment, or of the opportunity of members to signify whether

- they consider the representation fair and adequate, to intervene and present claims or
“defenses, or otherwise to come inte the action; (3) impesing conditions on the
fepresentaﬂve parties or on intervenors; (4) requiring that the pleadings be amended to
gliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may
‘be combined with an order undér Rule 16, and may be altered or amended as may be

desirable from time to time.

{e} Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approva! of the court, and notice of the proposed dismissal or compromise
shaii be given to all members of the class in such manner as the court directs.

(f) Appeals. A court of appeals may in its discretion permit an appeal from an order of a
district court granting or denying class action certification under this rule if application is
made to it within ten days after entry of the order. An appeal does not stay proceedings

in the district court unless the district judge or the court of appeals so orders.
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rederal Court of Australia Act 1976
Part}VA—Representative proceedings
Division j—~>Preliminary
33A Interpretation
In this Part, unless the contrary intention appears:

group member means a member of a group of persons on whose behalf a

representative proceeding has been commenced.

represertative party means a person who commences a representative

proceeding.

representative proceeding means a proceeding commenced under section

33C.

respondent means a person against whom relief is sought in a

representative proceeding.

sub-group member means a person included in a sub-group established

under section 33Q.

sub-group representative party means a person appointed 1o be a

sub-group representative party under section 33Q.

33B Application

A praceeding may only be brought under this Part in respect of a cause of
action arising after the commencement of the Federal Court of Australia

Amendment Act 1997.
Division 2—Commencement of representative proceeding

- 33C Commencement of proceeding

(1) Subiject to this Part, where:



(a) 7 or moere persons have claims against the same person; and

(b) the claims of all those persons are in respect of, or arise out of, the
same, similar or related circumstances; and

(c) the claims of all those persons give rise to a substantial common issue
of law or fact;

a proceeding may.be commenced by one or moere of those persons as

-

eprasenting some or all of them.

(2} A represeniative proceeding may be commenced:
{a) whether or not the relief sought:
(i) is, or includes, eguitable fe!ief; or
(ii) consists of, or includes, damages; or
(iii) includes claims for damages that would require individual
| assessment; or
(iv} is the same for each person represented; and
(o) whether or not the proceeding:
(i) is concerned with separate contracts or transactions between the
respondent in the proceeding and individual group members; or
(i) involves separate acts or omissions of the respondent done or

omitted to be done in relation to individuai group members.
33D Standing

(1) A person referred to in paragraph 33C(1}a) who has a sufficient interest to
commence a proceeding on his or her own behalf against another person
has a sufficient interest to commence a representaiive proceeding against

that other person on behalf of other persons referred to in that paragraph.

(2) Where a person has commenced a representative proceeding, the person
refains a sufficient interest:
(a8) to continue that proceeding; and

(b) to bring an appeal from a judgment in that proceeding;



(1) The consent of a person to be a group member in a representative

proceeding is not required unless subsection (2) applies to the person.

(2) None of the following persons is a group member in a representative
proceeding unless the person gives writien consent 1o being so:

(a) the Commonwealth, a State or a Territory;

(b) a Minister or a Minister of a State or Territory;

(c) a bedy corporate established for a public purpose by a law of the
Commonwealth, of a State or of a Territory, other than an incorporated
company or association; or | '

{d) an officer of the Commonwealith, of a State or of a Territory, in his or

her capacity as such an officer.

33F Persons under disability

(1) Itis not necessary for a person under disability to have a next friend or

committee merely in order to be a group member.

(2) A group member who is under disability may only take a step inthe
representative proceeding, or conduct part of the proceeding, by his or her

next friend or commitiee, as the case requires.

33G Representative proceeding not to be commenced in certain circumstances

A representative proceeding may not be commenced if the proceeding
would be concerned only with claims in respect of which the Court has
iurisdiction sglely by virtue of the Jurisdiction of Courts (Cress-vesting) Act

7987 or a corresponding law of a State or Territory.



33H Originating process.

(1) An application commencing a representative proceeding, or a document
filed in support of such an application, must, in addition to any other matters
required to be inciuded:

(a) describe or otherwise identify the groun members to whom the
| proceeding relates;_and
(b) specify the nature of the claims made on behalf of the group members
an_d the relief claimed; and
(c) specify the questions of law or fact common to the claims of the group

members.

{2) In describing or otherwise {dentifying group members for the purposes of
subsection (1), it is not necessary toc name, or specify the number of, the

group membpers.

33J Right of greup member tc opt out

(1) The Court must fix a date before which a group member may opt cut of &

representative proceeding.

~

(2) A group member may opt out of the representative proceeding by written

notice given under the Rules of Court before the date s¢ fixed.

{3} The Court, on the application of a group member, the representative party or
the respondent in the proceeding, may fix another date so as to extend the
period during which a group member may opt out of the representative

proceeding.

(4) Except with the leave of the Court, the hearing of a representative
proceeding must not commence earlier than the date before which a group

member may opt out of the proceeding.



33K Causes of action accruing after commencement of representative proceeding

(1) The Court may at any stage of a representative proceeding, on application
made by the representative party, give leave 10 amend the application
commencing the representative proceeding so as fo alter the description of

the group.

(2) The description of the group may be altered so as t5 include a person:

(a) whose cause of action accrued after the commencement of the
representative proceeding but before such date as the Court fixes
when giving leave; and

(b} who would have been included in the group, or, with the consent of the
person would have been inciuded in the group, if the cause of action

had accrued before the commencement of the proceeding.

{3) The date mentioned in paragraph (2){a) may be the date on which leave is

given or another date before or after that date.

(4) Where the Court gives leave under subsection (1), it may also make any
other orders it thinks just, including an order relating to the giving of notice
to persons who, as a result of the amendment, wili be included in the group

and the date before which such persons may opt out of the proceeding.

- 331 Situation where fewer than 7 group members

if, at any stage of a representative proceeding, it appears likely to the Court
that there are fewer than 7 group membérs, the Court may, on such
conditions (if _any) as it thinks fit:

(a) order that the proceeding continue under this Part; or

(b) order that the proceeding no longer continue under this Part.

33M Cost of distributing money etc. excessive

Where:



(a) the relief claimed in a representative proceeding is or includes
payment of money to groun members (otherwise than in respect of
costs); and

{(b) on application by the respondent, the Court concludes that it is likely
that, if judgment were 10 be given in favour of the representative pariy,

" the cost to the respondent of identifying the group members and
distributing to them the amounts ordered to be paid to them would be
excessive having regard to the likely total of those amounts;

the Court may, by order:
{(c) direct that the proceeding no ionger continue under this Part; or
(d) stay the proceeding so far as it relates to relief of the kind mentioned in

paragraph (a).

33N Order that proceeding not continue as representative proceeding where. costs

excessive etc.

(1) The Court may, on application by the respondent or of its own motion, order
that a proceeding no longer continue under this Part where it is satisfied that
itisin thé interests of justice to do so because:

(a) the costs that would be incurred if the proceeding were to continue as
a represenitative proceeding are Iike{y to exceed the costs that would
be incurred if each groug member conducted a separate proceeding;
or

(b) é!l the relief sought can be obtained by means of a proc_eédin‘g other

| than a representative proceeding under this Part; or

(c) the representative proceeding will not provide an efficient and effective
means of dealing wifh the claims of group members; or

(d) itis otherwise inapprobriate that the claims be pursued by means of a

representative preceeding.



(2) 1f the Court dismisses an application under this section, the Court may order
that no further application under this section be made by the respondent

except with the leave of the Court.

(3) Leave for the purposes of subsection (2) may be granted subject to such

conditions as to costs as the Court considers just.

33P Consequences of order thal proceeding not continue under this Part

Where the Court makes an order under section 33L, 33M or 33N that a
proceeding no longer continue under this Part:

(a) the proceeding may be continued as a proceeding by the
representative party on his or her own behalf against the respondent;
and

{b) on the application of a person who was a group member for the
purposes of the proceeding, the Court may order that the person be

joined as an applicant in the proceeding.

33Q Determination of issues where not all issues are common

(1) Hitappears to the Court that determination of the issue or issues common to
all group members will not finally determine the claims of all group
members, the Court may give directions in relation to the determination of

the remaining issues.

(2) Inthe case of issues common to the ciaims of some only of the group
members, the directions given by the Court may include directions
establishing a sub-group consisting of those group members and
apoointing a person 1o be the sub-group représentative barty on behalf of

the sub-group members.

(3) Where the Court appoints a person other than the representative party to be
a sub-group representative party, that person, and not the representative
party, is liable for costs associated with the determination of the issue or

issues common fo the sub-group members.



3R

Individual issues

(1) In giving directions under section 33Q, the Court may permit an individual
group member 10 appear in the proceeding for the purpose of determining

an issue that relates only 1o the claims of that member.

(2} Insuchacase, the individual group member, and not the repraesentative

party, is liable for costs associated with the determination of the issue.

Where an issue cannot properly or conveniently be dealt with under section
33Q or 33R, the Court may:

(a) if the issue concerns only the claim of a particular member—give
directions relating to the commencement and conduct of a separate
proceevding_ by that member; or

(b) if the issue is common to the claims of all members of a sub-group—
give directions relating to the commencement and conduct of a

representative proceeding in relation to the claims of those members.

(1) If, on an application by a group member, it appears to the Court that a
representative party is not able adequately to represent the interests of the
group members, the Court may substitute another group member as

representative party and may make such other orders as it thinks fit.

(2) If, on an application by a sub-group member, it appears to the Court that a
sub-group representative. party is not abie adequately to represent the
interests of the sub-group members, the Court may substitute another
pefson as sub-group representative party and may make such other orders

as it thinks fit.

o



33U Stay of execution in certain circumstances

Where a respondent in a representative proceeding commences a
proceeding in the Court against a group member, the Court may order a
stay of execution in respect of any relief awarded to the group member in

the representative proceeding until the other proceeding is determined.

33V Settlement and discontinuance—representative proceeding

(1) A representative proceeding may not be settled or discontinued without the

approvai of the Court,

(2) Ifthe Court gives such an approval, it may make such orders as are just with
respect to the distribution of any meney paid under a settlement or paid into

the Court.

33W Settlement of individua! claim of represeniative party

(1) A representative party may, with leave of the Court, settle his or her
individual claim in'whole or in part at any stage of the representative

proceeding.

(2) Arepresentative party who is seeking leave to settle, or who has settled, his
or her individual claim may, with leave of the Court, withdraw as

representative party.

(3) Where a person has sought leave to withdraw as representative party under
subsection (2), the Court may, on the application of a group member, make
an order for the sulsstitution of another group member as representative

party and may make such other orders as it thinks fit.

(4) Before granting a person leave to withdraw as a representative party:
{(a) the Court must be satisfied that notice of the appiication has been
given to group members in accordance with subsection 33X(1) and in

sufficient time for them to apply to have another person substituted as

the representative party; and
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(b) any application for the substitution of another group member as a

reprasentative party has been determined.

(5) The Court may grant leave (o a person to withdraw as representative party

subject to such conditions as o costs as the Court considers just,



Division 3Notices
33X Notice o be given of cerfain matters

(1) Motice must be given o group members of the following matters in relation
to a representative proceeding:

(a) the commencement of the proceeding and the right of the group
members to opt out of the proceeding before a speciﬁéd date, being
the date fixed under subsection 334(1);

(b) an épphoation by the respondent in the proceeding for the dismissal of
the proceeding on the ground of want of prosecution;

(c) an application by a representative party seeking leave to withdraw

under section 33W as representative party.

{2) The Court may dispense with compliance with any or all of the requirements
of subsection {1) where the relief scught in a proceeding does not include

any claim for damages.

(3) if the Court so orders, notice must be given to group members of the
bringing intc Court of money in answer to a cause of action on which a claim

in the representative proceeding is founded.

(4) Unless the Court is satistied that it is just to do so, an application for
approval of a settiement under section 33V must not be determined unless

nctice has been given to group members.

{(5) Tne Court may, at any stage, order that notice of any matter be givento a

group member or group members.

(B6) Notice under this section must be given as soon as practicable after the

happening of the event to which the notice relates.

. 33Y Notices—ancillary provisions

(1) This section is concerned with notices under section 33X.



(2) The form and content of a notice must be as approved by the Court.

(8} The Court must, by order, specify:
(a) who is to give the notice; and
(b) the wav in which the notice is to be given;
and the order may include provision:
(c) directing a party to provide information relevant to the giving of the

nefice; and

{d) relating to the costs of notice.

(4) An order under subsection (3) may require that notice be given by means of

press advertiserment, radio or teievision broadcast, or by any other means.

(5) The Court may not order that notice be given personally to each group
member unless it is satisfied that it is reasonably practicable, and not unduly

expensive, to do so.

{8) A nctice that concerns a matter for which the Court’s leave or approval is
required must specify the period within which a group member or other
person may apply to the Court, or take some other step, in refation to the

matter.

(7) A notice that includes or concerns conditions must specify the conditions

and the period, if any, for compliance.

(8) The failure of a group member to receive or respond to a notice does not

affect a step taken, an order made, or a judgment given, in a preceeding.



Division 4—dJudgment etc.

33Z Judgment—powers of the Court

(1) The Court may, in determining a matter in a representative proceeding, do
any one or more of the foliowing:
{a) determine an issue of law;
(b) determine an issue of fact;
{c) make a declaration of liability;
(d) grant any equitable relief;
(e) make an award of damages for group members, sub-group members
or individual group members, being damages consisting of specified

amounts or amounts worked out in such manner as the Court

(f) award damages in an aggregate amount without speciiying amounts
awarded in respect of individual group members;

(g) make such other order as the Court thinks just.

{2) In making an order for an award of damages, the Court must make-provision

for the payment or distribution of the money to the group members entitled.

—
e8]
N

Subiject to section 33V, the Court is not to make an award of damages under
paragraph {1)(f) unless a reasonably accurate assessment can be made of
the total amount to which group members will be entitled under the

judgment.

—~~
I
et

Where the Court has made an order for the award ¢of damages, the Court
may give such directions (if any) as it thinks just in relation to:
(a) the manner in which a group member is to establish his or her
entitlement to share in the damages; and
{b) the manner in which any dispute regarding the entittement of a group

member to share in the damages is to be determined.
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337A Constitution etc. of fund

(1) -Without limiting the operation of subsection 33Z(2), in making provision for
the distribution of money to group members, the Court may provide for:
(a) the constitution and administration of a fund consisting of the money to
be distributed; and
{b) either:
(i} the payment by the respondeht of a fixed sum of money into the
fund; or
{ii)y the payment by the respondent into the fund of such instalments,
oh such terms, as the Court directs to meet the claims of group
membpers; and

{c) entitiements to interest earned on the money in the fund.

() The costs of administering a fund are o be borne by the fund, or by the

respondent in the representative proceeding, as the Court directs.

(3) Where the Court orders the constitution of a fund mentioned in subsection
(1), the order must:
{a) require notice to be given to group members in such manner as is
specified in the order; and
(b) specify the manner in which a group member is to make a claim for
nayment out of the fund and establish his or her entitiement to the
payment; and
(c) specify a day (which.ié 6 months or mare after the day on which the
rder is made) on or before which the group members are to make a
ciaim for payment out of the fund; and
(d) make provision in relation to the day before which the fund is to be
distributed to group members who have established an entitlement to

be paid out of the fund.

(4) The Court may allow a group member to make a claim after the day fixed

under paragraph (3)(c) if:



(a} the fund has not already been fully distributed; and

{b) itis justto do sc.

(53 On appiication by the respondent in the representative proceeding after the
day fixed under paragraph (3){d), the Court may make such orders as are
just for the payment from the fund to the respondent of the money remaining

in the fund.

3328 Effect of judgment

A judgment given in a representative proceeding:
(@) must describe or otherwise identify the group members who will be
aflected by it; and

(b) binds all such persons other than any person who has opted out of the

proceeding under section 33J.



Division 5Apneals

33ZC Appeais 1o the Court

(1) The following appeals under Division 2 of Part I from 2 judgment of the

Court in a representative proceeding may themseives be brought as

represeniative proceedings:

(a) an appeal by the representative party on behalf of group members

and in respeci of the judgment to the exient that ii relates 1o issues

common 1o the claims of group members;

(b) an appeal by a sub-group representative party on behalf of sub-group

members in respect of the judgment to the extent that it relates to

issues common to the claims of sub-group members.

(2) The parties to an appeal referred to in paragraph (1)(a) are the

representative party, as the representative of the group members, and the

respondent. .

(3) The parties to an appeal referred to in paragraph (1)(b) are the sub-group

representative party, as the representative of the sub-group members, and

the respondent.

(4) Onan appeal by the respondent in a representative proceeding, other than

an appeal referred to in subsection (5), the parties to the appeal are:

(a)

in the case of an appeat in respect of the judgment generally—the
respondent and the representative party as the representative of the
group members; and |

in the case of an abpea! in respect of the judgment to the extent that it
relates to issues common to the claims of sub-group members—the
respondent and the sub-group representative party as the

representative of the sub-group members.
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(5) The parties to an appeal in respect of the determination of an issue that
relates only to a claim of an individual group member are that group

member and the respondent.

(6) If the representative party or the sub-group representative party does not
bring an appeal within the time provided for instituting appeals, another
member of the group or sub-group may, within a further 21 days, bring an
appeal as representing the group members or sub-group membefs, as the

case may be.

(7) Where an appea! is brought from a judgment of the Court in a representative
proceeding, the Court may direct that notice of the appeal be given to such

person or persons, and in such manner, as the Court thinks appropriate.
(8) Section 33J does not apply to an appeal proceeding.

(9) The notice instituting an appeal in relation to issues that are common to the
ctaims of group members or sub-group members must describe or
otherwise identify the group members or sub-group members, as the case

may be, but need not specify the names cr number of those members.

33ZD Appeals to the High Court—extended operation of sections 33ZC and 33ZF

(1) Sections 33ZC and 33ZF apply in relation t¢ appeals to the High Court from
judgments of the Court in representative proceedings in the same way as

they apply to appeals to the Court from such judgments.

(2) Nothing in subsection (1) limits the operation of section 33 whether in
retation to appeals from judgments of the Court in representative

proceedings or otherwise.



Division bMisceilaneous

33ZE Suspension of limitation periods
(1) Upon the commencement of a representative proceeding, the running of

any limitation period that applies to the claim of a group member to which

the proceeding relates is suspended.

(2} The limitation period dees not begin to run again unless either the member
opts out of the proceeding under section 33J or the proceeding, and any
appeals arising from the proceeding, are determined without finally

disposing of the group member's claim.

33ZF Generai power of Court io make orders

(1} In any proceeding (including an appeal) conducted under this Part, the
Court may, of its own motion or on appiication Dy a party or a group
member, make any order the Court thinks appropriate or necessary to

ensure that justice is done in the proceeding.

(2) Subsection (1) does not limit the operation of section 22.

33ZG Saving of rights, powers ete.

Except as otherwise provided by this Part, nothing in this Part affects;
{a) the commencement or continuance of any action of a representative
character com_menced otherwise than under this Part; or
{(b) the Court’'s powers under provisions other than this Part, for exampie,
its powers in relation to a proceeding in which no reasonab‘%e cause of
action is disclosed or that is oppressive, vexatious, frivclous or an
abuse of. the process of the Court; or
{c) the operation of any law relating to:
(i) vexatious litigants (however desoribed); or
(i) proceedings of a representative character; or

(iii) ioinder of parties; or
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(iv) consolidation of proceedings; or

(v} security for costs.

- S mial meeuiainn ralobioe bireve timpdar Dok \F ~f 4 s dn Doy S A~ ADT7A
337H Special provision relating {o claims under Part Vi of the Trade Practices Act 1874
p

{1) For the purposes of subsection 87(1) of the Trade Practices Act 1974, a
group member in a representative proceeding is 1o be taken 1o be a party 1o

the proceeding.

(2) An application under subsection 87(1A) of the Trade Practices Act 1974 by
a represertative party in a representative proceeding is to be taken to be an

application by the representative party and all the group members.

3

33724 Reimbursement of representative party’s costs

{1) Where the Court has made an award of damages in a representative
proceeding, the representative party or a sub-group represeniative party, or
a person who has been such a party, may apply to the Court for an order

under this section.

(2) I, on an application under this section, the Court is satisfied that the costs
reasonably incurred in relation to the representative proceeding by the
person making the application are likely to exceed the costs recoverable by
the person from the respondent, the Court may order that an amount equal
to the'whole or & pant of the excess be paid 1o that person out of the
damages awarded.

(3) On an application under this section, the Court may also make any other

order it thinks just.
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Class Proceedings Act, 1992
Nc Amendments.
As of August 1, 2002.
Definitions
1. in this Act,
"common issues” means,
{a) common but not necessarily identical issues of fact, or

(o) common but not necessarily identical issues of law that arise from common but

not necessarily identical facts; ("questions communes”)

"court” means the Ontario Court (General Division) but does not inciude the Small

Claims Court; ("tribunal’)

"defendant’ includes a respondent; ("‘défendeur")

"plaintif* includes an applicant. ("demandeur”) 1992, ¢. 6, s. 1.
Plaintiff's class proceeding

2. (1) One or more members of a class of persons may commence a proceeding in the

court on behalf of the members of the class. 1892, ¢. 6, s. 2 (1).
Motion for certification

(2} A person who commences a proceeding under subsection (1) shall make a motion

appointing the person representative 'plaintiff. 1992, ¢.6, 5.2 (2).
idem
(3) A motion under subsection (2) shail be made,

(a) within ninety days after the later of,
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(i} the date on which the last statement of defence, notice of intent to defen
or notice of appearance is delivered, and
{ii) the date on which the time prescribed by the rules of court for delivery of
the last statement of defence, notice of intent to defend or a notice of
appearance expires without its being delivered; or

(b} subseauently, with leave of the court. 1992, ¢. 6, 5. 2 (3}.
Defendant's class proceeding

3. A defendant to two or more proceedings may, al any stage of one of

T

proceedings, make a motion to a judge of the court for an order cerlifying the

<"

proceedings as a class proceeding and appointing a representative plaintiff. 1992, ¢. 6

s. 3.
Classing defendanis

4. Any party to a proceeding against two or more defendants may, at any stage of the
proceeding, make a maotion o a judge of the court for an order certifying the proceeding

as a class proceeding and appointing a representative defendant. 1992, ¢. 6, s. 4.

Certification

5. (1) The court shall Certify. a class proceeaing on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;

(o) there is an identifiable class of iwo or more persons that would be represented

by the representative plaintiff or defendant;
{c) the claims or defences of the class members raise common issues;

(d) a class proceeding would be the preferabie procedure for the resolution of the

COmimon issues; and
(e) there is a representative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the ciass,



(i) has produced a plan for the proeceeding that sets cut a werkable methed of
advancing the proceeding on behalf of the class and of notifying class

membpers of the proceeding, and

{iii) does not have, on the common issues for the class, an interest in conflict

with the interests of other class members. 1992, ¢. 6, 5.5 {1).
‘idem, subclass protection

(2) Despite subsection (1), where a class includes a subclass whose members have
claims or defences that raise common issues not shared by ali the class members, so
that, in the opinion of the court, the protection of thel interests of the subclaés members
requires that they be separateiy represented, the court shall not cerify the class

proceading uniess there is a representative plaintiff or defendant who,
(a) would fairty and adequately represent the interests of the subclass;

(b) has produced a plan for the proceeding that sets out a workable method of
advancing the proceeding on behalf of the subclass and of notifying subclass

members cf the proceeding; and

(c) does not have, on the common issues for the subclass, an interest in conflict

with the interests of other subclass members. 1992, ¢. 6, s. 5 {(2).
Evidence as {o size of class

(3) Each party to a motion for certification shall, in an affidavit filed for use on the
motion, provide the party's best information on the number of members in the class.

1992, ¢.6,8.5(3).
Adjournments

(4) The court may adjourn the motion for certification to permit the parties to amend

their materials or pieadings or to permit further evidence. 1992, ¢. 6, 5. 5 (4).

Certification not a ruling on merits



(5) An order. certifying a class proceeding is not a determination of the merits of the

proceeding. 1992, ¢. 6, 5. 5 (5).

6. The court shali not refuse to certify a proceeding as a class proceeding solely on any

of the following grounds:

1. The relief claimed includes a claim for damages that would require individual

assessment after determination of the common issues.

2. The relief claimed relates fo separate conlracts invoiving different class

members.
3. Different remedies are sought for different class members.

4. The number of class members or the identity of each class member is not

“know.

5. The class includes a subclass whose members have claims or defences that

raise common issues not shared by all class members. 1992, ¢. 6, s. 6.
Refusal to certify: proceeding may continue in altered form

7. Where the court refuses to certify a proceeding as a class proceeding, the court may
permit the proceeding to continue as one or more proceedings between different pariies

and, for the purpose, the courtvmay,
(a) drder the addition, deletion or substitution of parties;
(b) order the amendment of the pleadings or notice of application; and
(c) make any further crder that it considers appropriate. 1992, ¢. 6,s. 7.
Contents of certification order

8. (1) An order certifying a proceeding as a class proceeding shall,

(a) describe the class; _



(b)_state the names of the representative parties;

(c) state the na.ture of the claims or defences asserted on pehalf of the class;
(d) state the relief sought by or from the class;

{e) set out the common issues for the ciass; and

(f) specify the manner in which class members may opt out of the class
proceeding and a date after which class members may not opt cut. 1992, ¢. 6,

s. 8(1).
Subciass protection

(2) Where a class includes a subciass whose members have claims or defences that
raise common issues not.shared by ail the ciass members, so that, in the cpinion of the
court, the protection of the inie{ests\of the subclass members requires thaf they be
separately represented, subsection (1) applies with necessary modifications in res'pect

of the subclass. 1992, ¢. 6, 5. 8 (2).
Amendment of certification order

(3) The court, on the motion of a party or class member, may amend an order certifying

a proceeding as a class proceeding. 1992, ¢. 6, s. 8 (3).

GCpting out

9. Any member of a class invoived in a class proceeding may opt out of the proceeding
in the manner and within the time specified in the certification order. 1992, c. 6, s. 9.

Where it appears conditiong for certification not satisfied

16. (1) On the motion of a party or class member, where it appears to the court that the
conditions mentioned in subsections 5 (1) and (2) are not satisfied with respect to a
class proceeding, the ccurt may amend the certification crder, may decertify the

proceeding or may make any other order it considers appropriate. 1992, ¢. 6, 5. 10 (1).

Proceeding may continue in altered form
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(2) Where the court makes a decertification order under subsecticn (1), the court may
permit the proceeding to continue as one or more proceedings between different

parties. 1892, ¢. 6:5. 10 (2).
Powers of court

(3) For the purposes of subsections (1) and (2), the court has the powers set out in

c%auées 7 (a) to {c). 1982, ¢. 6,s. 10 (3).
Stages of class proceedings
11, (1) Subject tovsection 12, in a class proceeding,
. (a) common issues for a ¢lass shall be determined together;
{b) common issues for a subclass shall be determined together; and

(c) individual issues that require the participation of individual class members shall
be determined individually in accordance with sections 24 and 25. 1992, c. 6,

s. 11 (1).
Separate judgments

{2) The court may give judgment in respect of the common issues and separale

judgments in respect of any other issue. 1992, c. 6,s. 11 (2).
Court may determine conduct of proceeding

12. The court, on the mction of a party or class member, may make any order it
considers appropriate respecting the conduct of a class proceeding to ensure its fair
and expeditious determination and, for the purpose, may impose such terms on the

parties as it considers appropriate. 1992, ¢. 6, s. 12.
Ceurt may stay any other proceeding

13. The court, on its own initiative or on the motion of a party or class member, may stay
any proceeding related o the class proceeding before it, on such terms as it considers

appropriate. 1892, ¢. 6, 5. 13.



Participation of class members

14. (1) In order to ensure the fair and adequate representation of the interests of the
class or any subclass or for any other appropriate reason, the court may, at anytimeina
class proceeding, permit one or more class members to paricipate in the proceeding.

1992, ¢. 6, s. 14 (1).
idem

{2) Participation under subsection {1 shali be in whaiever manner and on whatever

terms, including terms as to costs, the court considers appropriate. 1992, c. 6, s. 14 (2).

Discovery

15. (1) Parties 1o a class proceeding have the same rights of discovery under the rules
of court against one ancther as they would have in any cother proceeding. 1992, c. 6,

s. 15 (1).
Discovery of ciass members with ieave

(2) After discovery of the representative party, a party may move for discovery under

the rules of court against other class members. 1992, c. 6, s. 15 (2).

Idem

{3) In deciding whetner to grant leave 1o discover other class members, the court shall

“consider,

(a) the stage of the class preceeding and the issues to be determined at that

stage;
{b) the presence of subclasses;

(c) whether the discovery is necessary in view of the claims or defences of the

party seeking leave;

{(d} the approximate monetary value of indiviaual claims, if any;



(e) whether discovery would result in oppression or in undue annoyance, burden
or expense for the class members sought to be discovered; and
{fy any other matter the court considers relevant. 1392, c. 6, s. 15 (3).

Idem

{(4) A class member is subject to the same sanctions under the rules of court as a party

for failure to submit to discovery. 1992, ¢. 6, 5. 15 (4).
Examination of class members before a motion or appiication

16. (1) A party shall not require a class member other than a representative party to be
examined as a witness before the hearing of a motion or application, except with leave

of the court. 1992, ¢. 6,s. 16 (1).
ldem

(2) Subsection 15(3) applies with necessary modifications to a decision whether o

grant leave under subsection (1}. 1992, ¢. 6, s. 16 (2).
Notice of certification

17. (1) Notice of certification of a class proceeding shall be given by the representative

party to the class members in accordance with this section. 1992, ¢. 6, s. 17 (1).
Court may dispense with notice

(2) The court may dispense with notice if, having regard to the factors set out in

subsection (3), the court considers it appropriate to do so. 1992, ¢. 6, s. 17 (2).
Order respecting notice

(3) The court shall make an order sefting out when and by what means notice shall be

given under this section and in so doing shalt have regard to,
(a) the cost of giving notice;

{b) the nature of the relief sought;



(c) the size of the individua! ¢laims of the class members;
(d) the nuhwber of class members;
{e) the places o_f residence of class members; and
(f) any other relevant matter. 1992, ¢. 6, s. 17 (3).

idem

{4) The court may order that notice be given,

(a) personally or by mail;
(b) by posting, advertising, publishing or leaficting;
(c) by individual notice to a sample group within the class; or

(d) by any means or combination of means that the court considers appropriate.

1992, ¢. 6, 5. 17 (4).
ldem

(5) The court may order that notice be given to different class members by different

means. 1992, ¢. 6, s. 17 (5).
Contents of notice

6) Notice under this section shall, unless the court orders otherwise,

() describe the proceéding, including the names and addresses of the

representative parties and the relief sought;

b) state the manner by which and time within which class members may opt out of

the proceeding;

(c) describe the possible financial consequences of the proceeding to class

members;

{d) summarize any agreements between representative parties and their solicitors

respecting fees and disbursements;
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{e) describe any counterclaim being asserted by or against the class, including the
relief sought in the counterclaim;

{f} state that the judgment, whether favourable or not, will bind all class members

who do not opt out of the proceeding;
(g) describe the right of ény class member to participate in the proceeding;

(h) give an address to which class members may direct inquiries about the

proceeding; and
(i) give any other information the court considers appropriate. 1992, ¢. 6, s. 17 (6).
Solicitations of contributions

(7) With leave of the court, notice under this section may include a solicitation of
contributions from class members {0 assist in paying solicitor's fees and disbursements.

1992, c. 6,s. 17 (7).
Notice where individual participation is required

18. (1) When the court determines common issues in favour of a class and considers
that the participation of individual class members is required to determine individual
_issues, the representative party shall give notice 1o those members in accordance with

this section. 1992, ¢. 6, s. 18 (1).
Idem

(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given under

this section. 1992, c. 6, s. 18(2).

Contents of notice

(3) Notice under this section shall,
(a) state that éommon issues have been determined in favour of the ciass;
() state that class members may be entitled to fndividua\ relief:

{c) describe the steps to be taken to establish an individual claim;
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(@)
o

(@) state that failure on the part of a class member to take those steps will result in
~ the member not being entitled to assert an individual claim except with ieave of the

court;

{e} give an address o which class members may direct inquiries about the

proceeding; and

(f) give any other information that the court considers aporopriate. 1992, ¢. 6,

s. 18 (3).
Notice to protect interests of affected persons

A

19. (1) At any time in a class proceeding, the court may order any party to give such
notice as it considers necessary to protect the interests of any class member or party or

to ensure the fair conduct of the proceeding. 1992, ¢. 6, s. 19 (1).
idem

(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given under

this section. 1992, ¢. 6, s. 19 (2).
Approval of notice by the court

20. A notice under section 17, 18 or 19 shali be approved by the court before it is given.

18982, ¢. 6, 5. 20.
Delivery of notice

21. The court may order a party to deliver, by whatever means arc available to the
party, the notice required to be given by ancther party under section 17, 18 or 19, where
that is more practical. 1992, ¢. 6, s. 21.

Costs of notice

22. (1) The court may make any order i considers appropriate as to the costs of any
notice under section 17, 18 or 18, inciuding an order apportioning costs among parties.

1992, ¢. 6, 5. 22 (1).

Idem



(2) In making an order under subsection (1), the court may have regard to the different
interests of a subclass:. 1992, ¢. 6, 5. 22 (2).
Statistical evidence

23. (1) For the purposes of determining issues relating to the amount or distribution of a
monetary award under this Act, the court may admit as evidence statistical information
that would not otherwise be admissible as evidence, including information derived frbm
sampling, if the information was compiled in accordance with principles that are

generally accepted by experts in the field of statistics. 1992, ¢. 6, s. 23 (1).
Idem

(2) A record of statistical information purporting to be prepared or published under the
authority of the Parliament of Canada or the legislature of any province or ferritory of
Canada may be admitled as evidence without proof of its authenticity. 1882, c¢. 6,

s.23(2).
Natice

(3) Statistical information shall not be admitted as evidence under this section unless

the party seeking to introduce the informalicn has,

(a) given reasonable notice of it to the party against whom it is to be used, together

with a copy of the information;
(b) complied with subsections (4) and (5); and

(c) complied with any requirement to produce documents under subsection (7).

1692, c. 6, 5. 23 {3).
Contents of notice

(4) Notice under this section shall specify the source of any statistical information

sought to be introduced that,

(a) was prepared or published under the authority of the Pariiament of Canada or

the legislature of any province or territory of Canada:



(b) was derived froam market guotations, tabulations, lists, directories or other

compilations generaily used and relied on by members of the public; or

{c) was derived from reference material generally used and relied on by members

of an ocoupational group. 1892, ©. 6, 5. 23 (4).
idem

(5) Except with respect 1o information referred to in subsection (4), notice under this

section shall,

—
=
[¢v]

(a) specify the name and quaiifications of each person who supervised

prepatation of statistical information sought to be introcduced; and

(b} describe any documents prepared or used in the course of preparing the

statistical information sought to be introduced. 1992, ¢. 6, s. 23 (5).

(6) A party against whom statistical information is sought to be introduced under this

£

section may require, for the purposes of cross-examination, the attendance of any

person who supervised the preparation of the information. 1992, ¢. 6, s. 23 (6).
Production of documenis

(7) Except with respect to information refesred to in subsection (4), a party against
whom statistical information is sought to be introduced under this secﬁon may reauire
the party seeking to introduce it to produce for inspection any document that was
prepared or used in the course of preparing the information, unless the document
discioses the identity of persons responding to a survey who have not consented in

writing to the disclosure. 1952, ¢. 6, s. 23 (7).
Aggregate assessment of monetary reiief

24. {1} The court may determine the aggregate or a part of a defendant's liability to

embers and give judgment accordingly where,

Q
O
»n
w
3

(a) monetary relief is claimed on behalf of some or ali class members;
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(b) no questions of fact or law cther than those: relating to the assessment of
monetary relief remain to be determined in order to establish the amount of the

defendant’'s monetary fiability; and

(c) the aggregate or a part of the defendant's liability to some or all class members
can reasonably be determined without procf by individual class members. 1992,

c. 6,8 .24 (1).
Average or proportional appiication

(2} The court may order that all or a part of an award under subsection (1) be applied
so thai some or all individual class members share in the award on an average or

proportional basis. 1992, ¢. 6, s. 24 (2).
idem

(3} tn deciding whether to maké an order under subsection (2}, the court shall consider
whether it would be impractical or inefficient to identify the class members entitled to
share in the award or 1o determine the exact shares. that should be aliccated to

individual class members. 1892, ¢. 6, 5. 24 (3).
Court to determine whether individua! claims need o be made

{(4) When the court orders that ali or a part of an award under subsection (1) be divided
among individual class members, the court shall determine whether individual claims

need to be made to give effect to the order. 1992, ¢. 6, s. 24 (4).
Procedures for determining claims

(5) Where the court determines under subsection (4) that individual claims need to be
made, the court shall specity procedures for determining the claims. 1992, c¢. 6,

s. 24 (5).
idem

(6) In specifving procedures under subsection (5), the court shail minimize the burden

on class mempers and, for the purpose, the court may authorize,



-
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(a) the use of standardized proof of claim forms;

(b) the receipt of affidavit or other dooumehtary gvidence; and

{c) the auditing of claims on a sampling or other basis. 1992, c. 6, s. 24 (6).
. Time iimits for making claims

(7) When specifying procedures under subsection (5}, the court shal! set a reasonable
time within which individual class members may make claims under this section. 1992,

C.6,s.24(7).
ldem

(8) A class member who fails to make a claim within the time set under subsection (7)
may not later make a claim under this section except with leave of the court. 1892, c. 6,

S. 24 (8).
Extension of time
(8) The court may give leave under subsection (8) if it is satisfied that,
(a) there are apparent grounds for relief;
(b) the delay was not baused by any fault of the person seeking the relief; and

(c) the defendant would noi suffer substantial prejudice if leave were given. 1992,

c.6,s.24(9).
Court may amend subs. (1) judgment

(10) The court may amend a judgment given under subsection (1) to give effect to a
claim made with leave under subsection (8) if the court considers it appropriate to do

50. 1992, ¢. 8, 5. 24 (10).
Individual issues

25. (1) When the court determines common issues in favour of a class and considers
that the pariicipation of individual ciass members is required to determine individual

issues, other than those that may be determined under section 24, the court may,
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(a} determine the issues in further hearings presided over by the judge who

determined the common issues or by another judge of the court; -

(b} appoint one or more persons to conduct a reference under the rules of court

and report back to the court; and

(c) with the C_onsent of the parties, direct that the issues be determined in any other

manner. 1992, ¢. 8, s. 25 (1).

(2) The court shall give any necessary directions relating to the procedures to be
followed in conducting hearings, inquiries and determinations under subsection (1),
including directions for the purpose of achieving procedural conformity. 1992, c. 6,

s. 25 (2).
idem

(3) In giving directions under subsection (2), the court shall choose the least expensive
and most expeditious method of determining the issues that is consistent with justice to

class members and the parties and, in so doing, the court may,
(a) dispense with any procedural step that it considers unnecessary; and

(b) authorize any special procedural steps, including steps relating to discovery,
and any special ruies, including rules relating to admission of evidence and means

of proof, that it considers appropriate. 1992, ¢. 6, 5. 25 (3).
Time limits for making claims

(4) The court shall set a reasonable time within which individual class members may
make claims under this section. 1992, ¢. 5, s. 25 (4).
laem

(5) A class member who fails to make a claim within the time set under subsection (4)
may not later make a claim under this section except with leave of the court. 1992, c. 6,

s. 25 (5).
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(8) Subsection 24 (9) applies with necessary macdifications to a decision whether to give

leave

under subsaction (5). 1992, ¢. 8, 8. 25 (6).

Determination under ¢i. (1) {¢) deemed court order

(7) A determination under clauss (1) {¢) is deemed to be an order of the court. 1992,

c. 6,s.25(7).

Judgment distribution

26. (1) The courl may direct any means of distributionn of amounts awarded under

section 24 or 25 that it considers appropriate. 1892, ¢. 6, 5. 26 {1).

idem

{(2) In giving directions under subsection (1), the court may order that,

idem

(a) the defendant distribute directly to class members the amount of monetary
relief to which each class member is entitled by any means authorized by the

court, including abatement and credit;

(b) the defendant pay intc court or some other apprepriate depository the total

amount of the defendant’s liability to the class until further order of the court; and

(c) any person other than the defendant distribute directly to ciass members the
amount of menetary relief t¢ which each member is entitled by any means

authorized by the court. 1892, ¢. 6, 5. 26 (2).

(3) In deciding whether to make an order under clause (2) (a), the court shall consider

-whether distribution by the defendant is the most practical way of distributing the award

for any reason, inciuding the fact that the amount of monetary relief {0 which each class

member is entitled can be determined from the records of the defendant. 1992, ¢. 6,

5. 26

Idem

(3).
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(4) The court may order that all or a part of an award undsr section 24 that has noi been
distributed within a time set by the court be applied in-any mahner that rﬁéy reésonabiy
be expected to benefil ciass members, even though ihe order does not provide for
monetary relief to individual ciass members; if the court is satisfied that a reasonable
number of class members who would not otherwise receive monetary retief would

benefit from the order. 1892, ¢. 6, 5. 26 (4).
ldem’

(5) The court may make an order under subsection (4) whether or not all class members

can be idénti.ﬁed or all of their shares can be exactly determined. 1992, c. 6, s. 26 (5).

idem

(86) The court may make an order under Subseotion (4) even if the order would benefit,
(a) pérsons who are not class members: or

(b} persons who may otherwise receive maonetary relief as a result of the class

proceeding. 1992, ¢. 6, s. 26 (6).
Supervisory rcle of the court

(7) The court shail supervise the execution of judgments and the distribution of awards -
under section 24 or 25 and may stay the whole or any part of an execution or distribution

for a reasonable pericd on such terms as it considers appropriate. 1992, ¢. 6, s. 26 (7).
. Payment of awards
(8) The court may order that an award r.ﬁade under section 24 or 25 be paid,

(a) in a lump sum, forthwith or within a time set by the court; or

(b) in instalments, on such terms as the court considers appropriate. 1992, ¢. 6,

s. 26 (8).

Cosis of distribution



(9) The court may order that the costs of distribution of an award under section 24 or
25, including the costs of notice associated with the distribution and the fees payable to
a person administering the distribution, be paid out of the proceeds of the judgment or

may make such other order as it considers appropriate. 1992, ¢. 6, 5. 26 (9).
Return of unclaimed amounts

(10) Any part of an award for division among individual class members that remains
unclaimed or otherwise undistributed after a time set by the court shall be returned to
the party against whom the award was made, without further order of the court. 1992,

c.6,s.26(10).

Judgment on common issues

27. (1) Ajudgment on common issues of a ¢lass or subciass shall,
(a) set out the common issues;
(b) name or describe the class or subclass members;

{(c) state the nature of the claims or defences asserted on behaif of the class or

subclass; and
(d) specify the relief granted. 1992, ¢. 6, s. 27 (1).

Effect of judgment on common issues

(2) A judgment on common issues of a class or subclass does rot bind,
(a) a person who has cpted out of the class proceeding; or

(b) a party to the class proceeding in any subsequent proceeding between the

party and a person mentioned in clause (a). 1992, c. 6, 5. 27 (2).

ldem

(3) A judgment on common issues of a class or subclass binds every class member
who has not opted out of the class proceeding, but only fo the exient that the judgment

determines common issues that,



{a) are set out in the certification order;
(b) relate to claims or defences described in the certification order; and

(c) relate to relief sought by or from the class or subclass as stated in the
certification order. 1992, ¢. 6, 5. 27 (3).
Limitations

28. (1) Subject to subsection (2), any limitation period applicable to a cause of action
asserted in a ciass proceeding is suspended in favour of a class member on the
commencement of the class proceeding and resumes running against the class

member when,
(a) the member opts out of the class proceeding;

(b) an amendment that has the effect of excluding the member from the class is
‘made o the cenification order;

(c) a decertification order is made under section 10;

{d} the class proceeding is dismissed without an adjudication on the merits;

{e) the class proceeding is abandoned or discontinued with the approval of the

court; or

{f) the class proceeding is settied. with the approval of the court, uniess the

setilement provides otherwise. 1992, c. 6, s. 28 (1).

(2) Where there is a right of appeal in respect of an event described in clauses (1) (a) to
-(f), the limitation period resumes running as soon as the time for appeal has expired
without an appeal being commenced or as soon as any appeal has been finally

disposed of. 1992, ¢. 6, s. 28 (2).
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29. (1) A proceeding commenced under this Act and a proceeding certified as a class
proceeding under this Act may be discontinued or abandoned only with the approval of

the court, on such terms as the court considers appropriate. 1992, ¢. 6, s. 28 (1).
Setttement without court approval not binding

(2) A settiement of a class proceeding is not binding uniess approved by the court.

1992, c. 6, 5. 28 (2).
Effect of settiement

(3) A settlement of a class proceeding that is approved by the court binds all class

members. 1992, ¢c. 8, 5. 29 (3).
Notice: dismissal, discontinuance, abandonment or settlement

{4y In dismissing a proceeding for delay or in approving a discontinuance,
abandonment or seftlement, the court shall consider whether notice shouid be given

under section 19 and whether any notice should include,

(a) an account of the conduct of the proceeding;

(b)a statemeht of the resuit of the proceeding; and

(c)a description of any plan for distributing settlement funds. 1992, ¢. 6, 5. 29 (4).
Appeais |
Appeals: refusals to certify and decertification orders

30. (1) A party méy appeal to the Divisional Court from an order refusing to certify a
proceeding as a class proceeding and from an ordér decertifying a proceeding. 1992,

c.6,s.30(1).

(2) A party may appeal to the Divisional Court from an order certifying a proceeding as
a class proceeding, with leave of the Ontario Court (General Division) as provided in the

rutes of court. 1992, ¢. 6, 5. 36 (2).
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Appeals: judgments on common issues and aggregate awards

(3) A party may appeal to the Court of Appeal from & judgment on common issues and
from an order under section 24, other than an crder that determines individual claim

made by class members. 1992, ¢. 6, s. 30 (3).
Appeals by class members on behalf of the class

(4) If a representative par‘ty._ does not appeai or seek ieave to. appeal as permitied by
subsection {1) or (2), or if a representative party abandons an appeal under subsection
(1) or (2), any ciass member may make a motion to the co urt for leave to act as the

representative party for the purposes of the relevant subsection. 1992, ¢. 86, 5. 30 (4).
idem

{5) if a representative party does not appeal as permitted by subsection (3), or if a
representative party abandons an appeal under subsection (3), any class member may
make a motion to the Court of Appeal for leave to act as the representative party for the

purposes of subsection {3). 1992, c. 6, s. 30 (5).
Appeals: individual awards

(6) A class member may appeal to the Divisional Court from an order under section 24
or 25 determining an individual claim made by the member and awarding more than

$3,000 to the member. 1992, ¢. 6, s. 30 (6).
ldem

(7) A representative plaintiff may appeal o the Divisional Court from an order under
section 24 determining an individual ciaim made by a class member and awarding more

than $3,000 to the member. 1992, c. 6, s. 30 (7).

(8) A defendant may appeal to the Divisional Court from an order under section 25
determining an individual claim made by a class member and awarding more than

$3,000 to the member. 1892, ¢. 6, 5. 30 (8).
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(9) With leave of the Ontarioc Court (General Division) as provided in the rules of court, a

class member may appeal ic the Divisional Court from an crder under section 24 or 25,

(a) determining an individuai ciaim made by the member and awarding $3,000 or

iess to the member; or

(b) dismissing an individual claim made by the member for monetary relief. 1992,

¢.6,s.30(9).
Idem

(10) With leave of the Ontario Court (General Division) as provided in the rutes of court,

a representative piaintiff may appeal to the Divisional Court from an order under section

24,
{a) determining an individual claim made by a class member and awarding $3,000
or less to the member; or
(b} dismissing an individual claim made by a class member for monetary relief.
1982, ¢. 8, 5. 30 (10).

ldem

(11) With leave of the Ontario Court {(General Division) as provided in the rules of court,

a defendant may appeal to the Divisional Court from an order under section 25,

a) determining an individual claim made by & class member and awarding $3,000

—

or less to the member; or

(b) dismissing an individual claim made by a class member for monetary retief.

1992, ¢. 6, s. 30 (11).
Cosis

31. (1) in exercising its discretion with respect o costs under subsection 131 (1) of the

Courts of Justice Act, the court may consider wnether the class proceeding was a test



case, raised a novel peint of law or invelved a matter of public interest. 1892, ¢. 6,

S. 31_(1).

(2) Ciass members, other than the representative party, are not liable for cosis except

with respect to the determination of their own individuail claims. 1892, ¢. 6, s. 31 (2).
Small claims

(3) Where an individual claim under section 24 or 25 is within the monetary jurisdiction
of the Small Claims Court where the class proceeding was commenced, costs related to
the claim shall be assessed as if the claim had been determined by the Small Claims

Court. 1992, ¢. 6, 5. 31 (3).
Fees and dishbursements

32. (1) An agreement respeciing fees and disbursements between a solicitor and a

rebresemative party shali be in writing and shali,
(a) state the terms under which fees and disbursements shall be paid;

(b) give an estimate of the expected fee, whether contingent on success in the

class proceeding or not; and

{c) state the method by which payment is to be made, whether by lump sum,

salary or otherwise. 1992, c. 6, s. 32 (1).
Court o approve agreements

(2) An agreement respecting fees and disbursements befween a solicitor and a
representative party is not enforceable uniess approved by the court, on the motion of

the solicitor. 1992, ¢. 6, s. 32 (2).
Priority of amounts owed under approved agreement

(3) Amounts owing under an enforceable agreement are @ first charge on any

settlement funds or monetary award. 1992, ¢. 6, s. 32 (3).



(4) if an agreement is not approved by the court, the court may,

(a) determine the amount owing to the solicitor in respect of fees and

disbursements;
(b) direct a reference unaer the rules of court to determine the amount owing; or

{c) direct that the amount owing be determined in any other manner. 1992, ¢. 6,

s. 32 (4).
Agreements for payment only in the event of success

33. (1) Despite the Solicitors Act and An Act Respecting Champerty, being chapter
327 of Revised Statutes of Ontario, 1897, a saclicitor and a representative party may
enter into a written agreement prdviding for payment of fees and disbursements only in

the event of success in a class proceeding. 1992, ¢. 6, s. 33 (1).
interpretation: success in a proceeding
(2} Farthe purpose of subsection (1), success in a class proceeding includes,
(a) a judgment on common issues in favour of some or all class members; and
{b) a settlement that benefits one or more class members. 1992, ¢. 6, s. 33 (2).
Dedinitions
(3) Forthe purposes of subsections (4) to (7),

"pbase fee” means the resuit of multiplying the total number of hours worked by an

hourly rate; ("hcnoraires de base")

"muitiplier” means a muitiple to be appiied to a base fee. ("muitipiicateur”) 1992, ¢. 6,

s. 33 (3).

Agreements to increase fees by a multiplier
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(4) An agreement under subsection (1) may permit the solicitor to make a motion to the

court to havé his or her fees increased by a multiplier. 1992, ¢. 6, s. 33 (4).

Mation to increase fee by a multiplier

(5) A motian under subsection (4) shali be heard by a judge who has,
(a) given judgment on common issues in favour of some or all class members; or
{b) approved a settiement that benefits any class member. 1992, c. 6, 5. 33 (S‘).

ldem

(6) Where the judge referred to in subsection (5) is unavailable for any reason, the
regional senior judge shall assign another judge of the court for the purpose. 1992, ¢. 6,

s.33 (6).
ldem

{7) On the mocticn of a soliciter who has entered intc an agreement under subsection

(4), the court,
{a) shall determine the amount of the solicitor's base fee;

(b) may apply a multiplier to the base fee that results in fair and reasonable
compensation te the solicitor for the risk incurred in undertaking and continuing the

proceeding under an agreement for payment only in the event of success; and

{c) shall determine the amount of disbursements to which the solicitor is entitied,
including interest calculated on the disbursements incurred, as totalled at the end

of each six-month period following the date of the agreement. 1992, c. 6, s. 33 (7).

ldem

(8) In making a determination under clause (7)(a), the court shall allow only a

reasonable fee. 1892, ¢. 6, s. 33 (8).
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(9) In making a determination under clause (7) (b), the court may consider the manner .

in which the solicitor conducted the proceeding. 1992, ¢. 6, s. 33 (9).
Mations

34. (1) The same judge shall hear all motions before the trial of the common issues.

1992, c. 6, s. 34 {1).
Idem

(2) Where a judge who has heard motions under subsection (1) becomes unavailable
for any reason, the regional senior judge shall assign ancther judge of the court for the

purpose. 1992, ¢. 6, s. 34 (2).
idem

(3) Unless the parties agree otherwise, a judge who hears motions under subsection (1)

or (2) shali not preside at the trial of the common issues. 1992, c. 6, s. 34 (3).
Rutes of court

35. The rules of court apply to class proceedings. 1892, ¢. 6, s. 35.

VCrown bound

38. This Act bihds the Crown. 1992, ¢. 6, s. 36.

Application of Act

37. This Act does not apply to,

(a) a proceeding that may be brought in a representative capacity under another

Act;

(k) a proceeding requir-ed by law to be brought in a representative capacity; and

(c) a proceeding commenced before this Act comes into force. 1992, ¢. 6, s. 37.
38. Omitted (provides for coming into force of provisions of this Act). 1992, ¢. 6, s. 38.

39. Omitted (enacts .Shorttitie of this Act). 1992, c. 6, s. 39.
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