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# # 4886232334 : MAJOR LAWS
KEYWORDS : JUS COGENS / PEREMPTOTY NORMS / GENOCIDE

TAVEE RUANGRITDEJ : PROHIBITION OF GENOCIDE AS JUS COGENS IN
INTERNATIONAL LAW. ADVISOR : PROF. CHUMPORN PATJUSANONT,
Ph.D.,187 pp.

Jus cogens in international law had no conclusive criterion . Therefore, the
proof of or identify a jus cogens norms was a considerable burden. Due to the
Prohibition of genocide was récagnized as jus cogens norms, this research aimed to
study how prohibition of genocide had that status by focus on the peremptory and the
absolute binding eharacter. The study on those characters concerned with the source
of law, the responsibﬂify of State and the responsibility of Individuals.

From the study, the evidences from the sources of law conceming genocide
support that prohibition of genocide has the absolute binding character and the
peremptory character, especially the making of genocide convention and the
development of this norms on-Reme stalule. Indeed, other evidence as the practice of
state confirm on those characters. Furthermore, the sanction of international community
rendered by the constituting the ad hoec International-cnminal Tribunal for enforcing this
norms on individual show the peremptory character. Additionally, the State responsibility
in the International Court of Justice judgment support those character with the widely
accept from-the-international community., All. those.evidences. point that prohibition of
genocide qualifies as jus cogens nomes.

Pursuanee frem-the-above cenclusions,, the author, proposes that it would be
helpful in eliminating the limitation on enforcing of the prohibition of genocide in the
international level and national level which will extend to develop the jus cogens. It will
help to unify and develop the international community in the light of rules of law and

civilization of mankind.
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! Alexandr Koptev, The Roman Law Library [Online]. 2007. Available from:

http://www.justinien.net [2007, February 12]. (L. 38 D. de pactis (2,14)(Papinian))

2 Rudolph Sohm, The Institutes A Textbook of the History and System of Roman Private Law,

Translate by James Crawford Ledlie (Oxford: Clarendon Press, 1907), p. 27, "As regards the individual
again, a law may be siad, in the same way, to be either absolute or subsidiary. A law is subsidiary, or
(as it is more usually called) permissive, if its operation can be excluded, in each separate case, by the
private will of the individual. The rule of Roman law that the vendor of a thing is answerable for latent

defects is a case in point. A law is absolute, if its operation cannot be excluded by the private will of the
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Fasiellil dsvmaelfamadl jois impératives @4 Cour de cassation’ ® Allasadlugaumils
mmﬂgumﬂﬁwﬁ"mé’wmmmuﬁmu%ﬂﬂ (ois d' odre public)’ Tagvszanaunsriara
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individual. The rule of law concerning the forms of wills or bills of exchange are case in point. Most rule
of law are absolute. The Romans sometime use the term 'jus publicum' or 'jus commune', in a technical
sense, to express as absolute rule of law, even where such rule is one of private law.", see also Peter

Stein, Roman Law in European History, (London: Cambridge University Press, 1999), p. 21, "Hither to

the phrase 'public law" had no precise meaning and often used to indicate those civil law rules which
could not be altered by private agreement, by contrast with those that could be altered by the parties."
° David Johnston, "The general influence of Roman Institutions of State and Public Law", Duncker

& Humbolt GmbH, Berlin [Online]. 1997. Available from: http://www.lusCivile.com[2007, February 12]: 3

*Ibid., p.4
kK oy Vo =
Wiguldriumagn

® Cour de cassation 4.12.1929, quote in Kahn-Freund and colleague, A source-book on

French law, (London: Oxford University Press, 1979), p. 241 "All lois impératives express principles of
odre public, but not all principle of odre public are expressed in lois impératives"

e Legifrance,Civil Code Translated by Georges ROUHETTE [Online].Available from:

http://www.legifrance.gouv.fr/html/codes_traduits/code_civil textA.ntm#PRELIMINARY%20TITLE%20

QF [2009, Feb 14], article 6 of the Code Civil "Statutes relating to public policy and morals may not
be derogated from by private agreements."

! Ibid., Article 1133 A cause is unlawful where it is prohibited by legislation, where it is
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contrary to public morals or to public policy.

¢ Raymond Youngs, English French and Germany comparative law, (London: Cavendish

publishing limited, 1998), pp. 58 - 59
’ 2008 juris GmbH, Saarbriicken, BGB - english translation [Online]. (n.d.). Available from:

http://www.gesetze-im-internet.de/englisch _bgb/englisch _bgb.html [2009, Feb 14], German Civil

Code BGB section 138 (1) A legal transaction which is contrary to public policy is void.

© gngm aAaWNTY, "ANNASLITE LS R tuA ARDsINE WA 10 sz a1 T, untTuding 32

(NPUMNNMUAT: WATTUTAIREEND, 2518): 14, WIEMNGYT, A1BBLNEISENIAN VN WKNIUATNEUTE]

199N 1 - 2 1M1 014 240 (NPUNNNVNWAT: LURTTUTREIANT, 2527), W1 407, ANA AUBITIR, A19ELINE

UszananguanaunuarnIaiss 91698 TAnasauazdunn (Ngemn: AiniuitiRLssnnnIg, 2539), wi

47 - 48, 9\iuAN Barry Nicholas, the French Law of Contract (Oxford; Clarendon Press; 1992), p. 129

" Barry Nicholas, the French Law of Contract, pp. 33 - 34, giiisifidl Kahn-Freund and colleague,

A source-book on French law, p. 241 u‘llﬂmﬂmm?mimuﬂmwmmmaqﬁﬂgwmaﬁmtﬁﬁ (statute)

" Raymond Youngs, English French and Germany comparative law, p. 59, "The rules as to

validity of contracts which are illegal or contrary to the public order are examples of compulsory law;

and there are examples of Typenzwang lU3AgLANIAN QWA AN84UNT , DONINEITNINTLINA LAY

2, (NFANN: LT ATNWNWRI YU TU A11im, 2544), 91 290

" D.J. Ibbetson, A Historical Introduction to the law of obligation, (Oxford: Oxford University

Press, 1999), pp. 212 - 3 1w 1. dryayNunanuasssai@aninluniaussu uazdennasluniseanianis
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E. Vattel, quote in Levan Alexidze, "Legal nature of Jus Cogens in contemporary

international law", Recuiel des Cours, 1981 (Ill) (Dordrecht:Matinus Nijhoff Publishers, 1984), pp. 228 - 9

'® McNair, The law of treaties (Oxford: Oxford University Press, 1986), p. 214

" United Nations, Separation opinion of Mr. M. Schiicking, "The Oscar Chinn Case", PCIJ, Ser.

A./B.. No. 63, 1934 [Online]. Available from:

http:/Awww.worldcourts.com/pcij/eng/decisions/1934.12.12_oscar_chinn [2007, February 2], pp. 149 -150,

"The Court would never, for instance, apply a convention the terms of which were contrary to public morality."
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" Ibid., p. 150, "I think that the case in which a convention has to be regarded as automatically
null and void is not an entirely isolated case in international law. The Covenant of the League of Nations,
as a whole, and more particularly its Article 20, in which the Members undertake not to enter into
obligations or understandings inter se inconsistent with its provisions, would possess little value unless
treaties concluded in violation of that undertaking were to be regarded as absolutely null and void, that
is to say, as being automatically void. And | can hardly believe that the League of Nations would have
already embarked on the codification of international law if it were not possible, even to-day, to create a
jus cogens,..."

"® United Nations, _A/CN.4/63, Report on the L aw of Treaties by Mr. H. L auterpacht, Special

Rapporteur [Online]. (n.d.). Available from: http://www.un.org/law/ilc/documentation/english/a _cn4 63.pdf

[July 13, 2007], p. 155, para.4,"... Although-it.is-not possible to-cite-any judicial decision in support of that
view there are occasional interesting observations of individual judges to that effect. Thus in his individual
opinion in the Oscar Chinn case Judge Schicking asserted that " the Court would never . . . apply a
convention the terms of which were contrary to public morality."

" United Nations, A/CN.4/156 and Add.1-3, Second report on the law of treaties, by Sir

Humphrey Waldock, Special Rapporteur [Online]. (n.d.). Available from:

http://www.un.org/law/ilc/documentation/english/a. cn4156.pdf [July 12, 2007],p. 39, "article 1 (3)(c):

Jus cogens " means a peremptory norm of general international law from which no derogation is
permitted except upon a ground specifically sanctioned by general international law, and which may be
modified or annulled only by a subsequent norm of general international law.", Article 13 — Treaties
void for illegality

1. A treaty is contrary to international law and void if its object or its execution involves the infringement
of a general rule or principle of international law having the character of jus cogens.

2. In particular, a treaty is contrary to international law and void if its object or execution involves —

(a) the use or threat of force in contravention of the principles of the Charter of the United Nations;
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(b) any act or omission characterized by international law as an international crime; or

(c) any act or omission in the suppression or punishment of which every State is required by
international law to co-operate.

3. If a provision, the object or execution of which infringes a general rule or principle of international law
having the character of jus cogens, is not essentially connected with the principal objects of the treaty
and is clearly severable from the remainder of the treaty, only that provision shall be void.

4. The provisions of this article do not apply, however, to a general multilateral treaty which abrogates
or modifies a rule having the character of jus cogens.

* United Nations, A/CN4/Ser.A/1963. Yearbook of the International Law Commission, 1963,

vol. I, Summary records of the 15th Session 6 May - 12 July 1963 [Online]. (n.d.). Avialable from:

http://untreaty.un.org/ilc/publications/yearbooks/Ybkvolume(e)/ILC_1963_V1_e.pdf, Mr. Waldock, p. 77,
para. 41, "Sir Humphrey WALDOCK, Special Rapporteur, said that there seemed to be general
agreement on the concept to be embadied in article 13 (Treaties Conflicting with a Peremptory Norm of
General International Law from which no derogation is permitted) (Jus Cogens), but the problem was
how to-give it expression.", p. 215, para. 89, "Article 13 was adopted unanimously-"

*" United Nations, A/CN.4/182 and Add.1-4, "Fifth Report on the Law of Treaties by Sir

Humphrey Waldock, Special Rapporteur" [Online]. (n.d.). Available from:

http://www.un.org/law/ilc/documentation/english/a_cn4 182.pdf [Aug 7, 2007], pp. 20 - 3
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* United Nations, A/CN4/Ser.A/1963, Yearbook of the International Law Commission, 1963, vol. |,

Summary records of the 15th Session 6 May - 12 July 1963 [Online]., Yasseen, p. 63, para. 39 “In
international law, however, the contracting parties themselves were the legislators and created the rules of
law. The question-what criterion should be adopted for deciding the order of precedence of the rules was
therefore very complex. The criterion could not be the number of States accepting the rule, for that
number was not-always proportionate to'its value and importance. Nor could-it be the formal source of the
rule; and it was particularly hard to say whether custom should always take precedence over a treaty rule,
or vice versa. Thus the only possible criterion was the substance of the rule; to have the character of jus
cogens, rule of international law must not only be accepted by a large number of States, but must also be
found necessary to international life and deeply rooted in the international conscience."

% United Nations, A/CN4/Ser.A/1963, Yearbook of the International Law Commission, 1963,

vol. I, Summary records of the 15th Session 6 May - 12 July 1963 [Online]. (n.d.). Avialable from:

http://untreaty.un.org/ilc/publications/yearbooks/Ybkvolume (e)/ILC_1963_V1_e.pdf, Mr. Yasseen, p. 63,
paras.37, Mr. Rosenne, p. 64, para. 53 and 55, Mr. Bartos, p. 66, para. 81, Mr. Pal, p. 65, para. 67
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* James Crawford, The International Law Commission"s Articles on State Responsibility:

Introduction, Text and Commentaries, (London: Cambridge University Press, 2002), pp. 14 - 6

* Rousseau quote in Antonio Gomez Robledo, El lus Cogens Internacional Estudio histérico-

critico, 2™ ed. , (Universidad Nacional AUTONOMA DE MEXICO, 2003), p. 65 "This formula — says

Rousseau— is little satisfactory as soon as that responds to the question by the question. To say that an

international norm is imperative because is not susceptible of derogation, is not a very serious answer
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to the created problem.", Amato. "It's Bird, It's Plane, It's Jus Cogens" [Online]. (n.d.). Available from:

http://anthonydamato.law.northwestern.edu/Papers-1/A914.ntml [23 Aug 2007], "To be sure, a critic

may object that jus cogens has no substantive content; it is merely an insubstantial image of a norm,
lacking flesh and-blood."

* QUG A8QUNT, NYUNIETTUINLITENA Las 2, UTi1 289

P avianendeg lvieasenn§a T, 1eNaNsNNIAeUT AR NEMENHSY 19sTNA LaEM 1 - 6, N 274
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*¥ United Nations, A/CN4/Ser.A/1966, Yearbook of the International Law Commission, 1966,

vol. Il, Draft Articles on the Law of Treaties with commentaries 1966, p. 247, article 50, para. 1

"...although some jurists deny the existence of any rules of jus cogens in international law, since in
their view even the most general rules still fall short of being universal."

* Oppenheim, International law, Vol. |, Peace, Edited by Lauterpacht (Longman: Green And

Co., Ltd., 1952), p. 27, Christos L Rozakis, The Concept of Jus Cogens in the Law of Treaties,

(Amsterdam: North Holland publishing Company, 1976) pp. 55 - 6
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* United Nations conference on the Law of Treaties, Official Records, First Session, quote in
Levan Alexidze, "Legal nature of Jus Cogens in contemporary international law", pp. 253 - 4
*' The Statement of the Chairman.of the Drafting Committee, UNCLOT | quoted in Gennady

M. Danilinko, "International Jus Cogens: Issues of Law-Making", European Journal of International

Law (1991): lll. Law-making Process: The Controversy Unresolved
* Yasseen, quoted «in ‘Andreas L. Paulus, "Jus. Cogens in a Time of Hegemony and

fragmentation: An Attemp at a Re-appraisal", Nordic Journal of _International Law 74, (2005): 301, “[i]t

would be enough if a very large majority did [accept and recognize a rule as peremptory]; that would
mean that, if one State in isolation refused to accept the peremptory character.of a rule, or if that State
was supported by a very small number of States, the acceptance and recognition of the peremptory
character of the rule by the international community as a whole would not be affected”

© Danilinko, Gennady M., "International Jus Cogens: Issues of Law-Making": IV Peremptory
Law-Making: Existing Experience and V. Conclusion, see also Ago quoted in Li Haopei, “Jus Cogens

and International law”, Selected Articles from Chinese Yearbook of International law, (Beijing: China

Translation & Publishing Corporation, 1983), p. 57 translate as: “... it is necessary that the conviction of
the imperative character of the rule is partied by all the essential components of the international

community and not only, for example, by the States of the West or the East, by the countries develop or
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in the process of development, by those of a continent or of another.”

* United Nations, A/CN4/Ser.A/1963, Yearbook of the International Law Commission, 1963, vol.

I, Summary records of the 15th Session 6 May - 12 July 1963, 1411 75, n33AM 50 Sir Humphrey

WALDOCK, Special Rapporteur, "Paragraph 4 had not given rise to any major disagreement, ...", @L‘WNLEN
Yasseen ¥t 63 173A7 43, Ago 1IN 63 235A7 78, Tunkin 1IN 69 235AT 26, Pal wtinM 70 293A% 36

** United Nation, Vienna Convention on the L aw-of Treaties [Online]. (n.d.). Available from:

http://www.untreaty.org/english/bible/internetbible/partl/chapterXVlli/treaty 2.asp [7 Aug 2007]

*® lan Brownlie, Principles of Public International law, 6th ed., p. 490, Christos L. Rozakis, The

Concept of Jus Cogens in the Law of Treaties, pp. 44 — 84, Bruno Simma, "From Bilateralism to

community interest in international law", Recuiel des Cours, 1994 (VI) (Dordrecht:Matinus Nijhoff

Publishers, 1997), pp. 289 — 293, Wouter and Verhoeven, "The Prohibition of Genocide as a Norm of lus

Cogens and lts Implications for the Enforcement of the Law of Genocide", Instituut voor Internationaal

Recht, K.U. Leuven, Working Paper No 69 — (January 2005):4, Levan Alexidze, "Legal nature of Jus

Cogens in contemporary international law", p. 261
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*" United Nations, Conclusions of the work of the Study Group on the Fragmentation of

International Law: Difficulties arising from the Diversification and Expansion of International Law 2006

[Online]. (n.d.). Available from:

http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/1_9 2006.pdf [14 Mar 2009], para. 32,

"(32) Recognized hierarchical relations by the substance of the rules: Jus cogens. A rule of international
law may be superior to other rules on account of the importance of its content as well as the universal
acceptance of its superiority. This is the case of peremptory norms of international law (jus cogens, Article

53 VCLT), that is, norms “accepted and recognized by the international community of States as a whole

from which no derogation is permitted”, @Lﬁulﬁ&l United Nations, Case Concerning Military And

Paramilitary Activities In And Against Nicaragua (Nicaragua v. United States of America), June 27, 1986,

1986 I.C.J. 14, p. 77, para. 190, "...it is frequently referred to in statements by State representatives as
being not only a principle of customary international law but also a fundamental or cardinal principle of

such law Az United Nations, The Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia v. Serbia and Montenegro), Merit, Judgment of 26 February 2007.

[Online]. Available from: http://www.icj-cij.org/docket/files/91/13685.pdf [25 Aug 2007], para. 161
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tlalanguli The International Criminal Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991 (sialilaz3ansn Araamnginaanias) ey The International
Criminal Tribunal for the International Humanitarian Law Committed in the Territory of
Rwanda and Rwanda Citizens Responsible for Genocide and Other Such Violations

Committed in the Territory of Neighbouring States, between 1 January and 31 December

1994 (faldazBandd Aasdunn) uazluniaissilduaznisidiengn

“ Amato. "It's Bird, It's Plane, It's Jus Cogens": "Indeed, the sheer ephemerality of jus cogens is
an asset, enabling any writer to christen any ordinary norm.of his or her choice as a new jus cogens
norm, thereby in-one stroke investing it with magical power. Nor does there appear to be any limit to the
number of norms that a writer may promote to the status of supernorm."

* United Nations, The Application of the Convention on the Prevention and Punishment of the

Crime _of Genocide (Bosnia v. Serbia and Montenegro), Merit, Judgment of 26 February 2007. [Online].

(n.d.). Available from: http://www.icj-cij.org/docket/files/91/13685.pdf [25 Aug 2007], para. 161, and

United Nations, Case Concerning Armed Activities On The Territory of The Congo (New Application

2002) (Democratic Republic of The Congo v. Rwanda). judgment of 3 February 2006 [Online]. (n.d.).

Available from: http://www.icj-cij.org/docket/files/105/8440.pdf [25 July 2007], para. 64, see also United

Nations, Kayishema and Ruzindana case, Trial chamber, Judgement, Case No. ICTR-95-1-T, 21 May

1999 [Online]. (n.d.). Available from: http://69.94.11.53/ENGLISH/cases/KayRuz/ judgement/index.htm

[10 Oct 2008], para. 88
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" William A. Schabas, Genocide in International Law: The Crimes of crime, pp. 58 - 60
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Cambridge University-Press, 2002) p. 42
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" United Nations, Reservation to the Convention on the Prevention and Punishment of the

Crime of Genocide, Advisory opinion, May 28" 1951, 1.C.J. Report 1951[Online]. (n.d.). Available

from: http://www.icj-cij.org/docket/files/12/4283.pdf [21 Oct 2008], p. 23
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" Ibid.
" Ibid.

" United Nations, The Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia v. Serbia and Montenegro), Merit, Judgment of 26 February 2007. [Online].

(n.d.). Available from: http://www.icj-cij.org/docket/files/91/13685.pdf [25 Aug 2007], para. 161, " the

affirmation that genocide is a crime under international law. That affirmation is to be read in
conjunction with the declaration that genocide is a crime under international law, unanimously
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requirements of customary international law, a matter emphasized by the Court in 1951:"
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'® Butterworths Concise Australian Legal Dictionary, 2nd ed. (Butterworths, LexisNexis

Butterworths, 1998), p. 317 Operative part: The main part of-a formal written contract or other
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carried into effect (liounuEosd )

'* Butterworths Concise Australian-Legal Dictionary 2nd edition, p. 342, "A form of words at

the beginning of legislation providing information relating to the reason for the enactment of the
legislation"

“ United Nations, Vienna Convention on the Law of Treaty, article 31:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,

including its preamble and annexes:
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“! Preventgenocide International, Convention on the Prevention and Punishment of the Crime

of Genocide [Online], (n.d.). Available from:

http://www.preventgenocide.org/law/convention/text.htm, [28 July 2008, 10.08], Preamble

"The Contracting Parties,

Having considered the declaration made by the General Assembly of the United Nations in its
resolution 96 (I) dated 11 December 1946 that genocide is a crime under international law, contrary
to the spirit and aims of the United Nations and condemned by the civilized world,

Recognizing that at all periods of history genocide has inflicted great losses on humanity, and

Being convinced that, in order to liberate mankind from such an odious scourge, international co-
operation is required, ..."

? United Nations, The Application of the Genocide Convention on the Prevention and
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Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), Judgment of 26 February

2007, p. 63, para. 166, "... Such a prohibition follows, first, from the factthat the Article categorizes
genocide as “a crime under international law”: by agreeing to such a categorization, the States parties
must logically be undertaking not to commit the act so described."

% lbid., Dissenting Opinion of Judge Al-Khasawaneh, p. 7, para. 21, ‘Emmmuﬁmﬁ@mﬂﬂm
Fpsluiiafl 31 unanex A.A. 1988 aetiieuiinwamieasnanssniuaundnesesdnisanszanana

# Preventgenocide International, Convention on the Prevention and Punishment of the Crime

of Genocide, Article I: The Contracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they undertake to prevent and to

punish.
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*® Pieter N. Drost, Genocide: United Nations Legislation on International Criminal Law, p. 120, "It

is immaterial whether the confirmation of genocide as a crime under international law reflects to the past
de lege lata or to the present de lege ferenda because in the either case the Article purports to operate in
futuro by reference to a crime which the Contracting Parties "undertake to prevent and punish."

" United Nations, The Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary objections, Judgment of 11 July 1996

[Online]. Available from: http://www.icj-cij.org/docket/files/91/1739.pdf [21 Oct 2008], p. 616, para. 31,
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"The contracting parties expressly state therein their willingness to consider genocide as “a crime under
international law”, which they must prevent and punish independently of the context “of peace” or “of
war” in which it takes place. In the view of the Court, this means that the Convention is applicable,
without reference to the circumstances linked to the domestic or international nature of the conflict, ..."

*® United Nations, Reservation to the Convention on the Prevention and Punishment of the

Crime of Genocide, Advisory opinion, May 28" 1951, 1.C.J. Report 1951[Online]. p. 23
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* United Nations, Status of Convention on the Prevention and Punishment of the Crime of

Genocide [Online]. (n.d.). Available from:

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&id=318&chapter=4&lang=en [3 Mar 2009]

% United Nations,Status of International Covenant on Civil and Political Rights [Online]. Available

from: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&id=322&chapter=4&lang=en [3 Mar 2009]

* United Nations, Status of Convention on the Rights of the Child, 20 [Online]. Available from:

http:/treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&id=133&chapter=4&lang=en [3 Mar 2009]

* United Nation, Vienna Convention on the Law of Treaties [Online]. (n.d.). Available from:

http://www.untreaty.org/english/bible/internetbible/partl/chapterXVlli/treaty 2.asp [7 Aug 2007]

* United Nations, The Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary objections, Judgment of 11

July 1996, Dissenting Opinion of Judge Al-Khasawaneh, p. 7, para. 21, Tmﬂmmﬁmﬁ’ﬂmﬂmﬁmﬂu
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* United Nations, Status of Rome Statute of the Interational Criminal Court [Online]. (n.d.). Available
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* United Nations, Rome Statute of International Criminal Law: Article 120 Reservations

No reservations may be made to this Statute.
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* Yitha Simbeye, Immunity and Intemational Criminal Law, (London: Ashgate Publishing Limited, 2004), p. 8
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* William A. Schabas, Genocide in International Law: The Crimes of crime, pp. 43 - 46




32

Aungeiivtl A.A. 1989 avar lugandsraiaifrelianiznssuiEn1snguuieszndng

dszmandunnfiatsauniloyuinisnessmaanyiszndnaszing™ 79l S198990YIANS

3 o v 1 g '8

U999ANRAT A ed iR lnedenede 2 waz 3 2evaydtynynaednaliawug

v v 9

TnaannivaasaniznssunIsindInIsinaednawugiiuauinatsmaanlian
811419AA 18RI (inherent) TUETIANEABYY FTR1ARRAABNNHENTLIINEIUIAAS
(opt in) HasanANAAT IR NTIN IRt AaueuATN1IARRIAA AYNIT YAt

o Y v o ° P | e ] R v @ KR = o
TdaLLRAdaINUR 6(VI) mmw@mm&mmmﬂmumwug SINLLZQ@\?BLMLMUOQ‘H'W?NN@EﬂﬂW‘HLLUU

-4

< 4 o % 1 o . .
ALIAYBINITUINNITNIANLANENINUG (absolute binding)

9

TuN192ININEFINYINFILIN A1 TTYINFINNIANL ARG T Wi lua gy ngsud

1
o A a

AnAyRvnunToyalm1a™ SaAniENaTHNNs R ENN19s9R Ao A lasie s aaninane

o/o/

% i [ ISP d 4 dl R4 d‘ = 1 o
ANLNINUG uaritaauanmainisilasunLlas LANIENGAADZNTTNNITLATENNITTNNAL

6 o

¥ Y o o/ v a P4 U = o 3| % o/ o
ol ldfaunuesendynaunn Inalimanadnlunsfiaauaesasdugesduiugiv

=X ¥

1 9/
ausdyryrszudetszma uazunasnguaigssudaedszinadug” nedlil 3esecd

b

o o

ANANRUSA LTI AT

o

ol I luendynainanadnaeiniug  Taanisminaiedng

w

o

wiwngrityalR 1 lude 6 uvsssnynngalsn™ ﬂ?ﬁﬂgqnmumwﬁqmmm@ﬁ"wﬁﬁwmﬂqq

o

*° Antonio Cassese, International Criminal Law , pp. 340 - 1

*" William A. Schabas, Genocide in International Law: The Crimes of crime, pp. 90 — 92
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° Schabas, William A., Genocide in International Law: The Crimes of crime, pp. 93 - 4

* United Nations, Rome Statute of the International Court [Online]. (n.d.). Available from:

http://www.untreaty.org/english/bible/internetbible/partl/chapterxXVill/treaty 11.asp [7 Aug 2007]

Article 6

Genocide

For the purpose of this Statute, ‘genocide’ means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.
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*° Schabas, William A., Genocide in International Law: The Crimes of crime, p. 95

uninendeglariugssnageT, LLNA1IN1THAUTAITY NONNIYIZMIWUSLINA UUIET 7 - 15,

3

RNWATIN 22 (Wumfe: Aninindunidnedeglavienssunian, 2545), wiih 233
T gngudn, Feumnaiu lengiiniAnEesnuANTuReatuscyARe Ut 238 - 244, AN

ANTUNIANG YT 248 - 252

*® United Nations, Convention on the Prevention and Punishment of the Crime of Genocide: article 4

* United Nations, Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic

of The Congo v. Belgium). International Court of Justice, February 14, 2002 [Online]. (n.d.). Available

from: http://www.icj-cij.org/docket/files/121/8126.pdf, p. 25, paras. 58 - 9, "...although various international

conventions or the prevention and punishment of certain serious crimes impose or States obligations of
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prosecution or extradition, thereby requiring them to extend their criminal jurisdiction, such extension
of jurisdiction in-no way affects immunities under customary international law, including those of
Ministers for Foreign Affairs. These remain opposable before he courts of a foreign State, even where
those courts exercise such a jurisdiction under these conventions."

*® United Nations, Rome Statute of the Intemational Court, Article 27: Irrelevance of official capacity

1. This Statute shall apply equally to all persons without any distinction based on official capacity. In
particular, official capacity as a Head of State or Government, a member of a Government or parliament,
an elected representative or a government official shall in no case exempt a person from criminal
responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence
" Ibid., Article 27: Irrelevance of official capacity

"2. Immunities or special procedural rules which may attach to the official capacity of a person, whether

under national or international law, shall not bar the Court from exercising its jurisdiction over such a person."
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% Amnesty International, Amnesty International Report 2008: the State of world's human right

[Extract from website], (n.d.).- Available from: www.amnesty.org [2 July 2008], p. 16

** United Nations, Convention on the Prevention and Punishment of the Crime of Genocide: article 6

* France 24, Former Khmer Rouge minister claims royal amnesty [Online]. (n.d.). Available

from: www.France24.com  [July 2; 2008 - 10:00], "\8¢N 673 (leng Sary) Wunilsluingimnsveaans

wasn linsevinnisdematlszmaulugesd pld, 1975+ 1979 fignundnauiatsunlusasaniuyg

auLl3¥1T17 (the joint Cambodia UN Tribunal) Tesstinlud] a.A. 2006 nungean tdaneienisniaes @i
al o Aﬂl :’/ ‘;( o v al a = 1l o O £ o U
TAagniguansaumerdinsdaumsnuastesdanuiniarsannilag ififaanaaudewiianedis

wiuguuge uazlafuniwssaanuedtmelutl a.m. 1996 Gannlianaylifasgnitansaunansiely
witladenns T uead N1 antue S Inesanad lddname e ldidnfunaninausia lud sein avise

svpinatlsymd wanannisaiesdaenainslseunslutl A.A. 1979 wintu

*® United Nations, Rome Statute of International Criminal Court: article 21 (1)(c) Applicable law
"Failing that, general principles of law derived by the Court from national laws of legal systems of the
world including, as appropriate, the national laws of States that would normally exercise jurisdiction
over the crime, provided that those principles are not inconsistent with this Statute and with

international law and internationally recognized norms and standards."
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*® United Nations, S/RES/1315 (2000) [Online]. (n.d.). Available from:

http://daccessdds.un.org/doc/UNDOC/GEN/N00/605/32/PDF/N0060532.pdf?OpenElement [15 Mar

2009], "... Recalling that the Special Representative of the Secretary-General appended to his
signature of the Lome Agreement a statement that the United Nations holds the understanding that
the amnesty provisions of the Agreement shall not:apply to international crimes of genocide, crimes
against humanity, war crimes and other serious violations of international humanitarian law, ..." in

addition see Antonio Cassese, International Criminal Law (New York: Oxford University Press, 2003),

pp. 314 -5

* Ioid., AuLla Auisn Asthna, 'ﬁmmﬂgwmmmummq@mmﬁmﬁmﬁmﬁmﬂ W', i 96
Article VI: Persons charged with genocide or any of the other acts enumerated in article Il shall be
tried by a competent tribunal of the State in the territory of which the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those Contracting Parties which

shall have accepted its jurisdiction.
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Pieter N. Drost, Genocide: United Nations Legislation on International Criminal Law, pp. 129 - 132

*° Antonio Cassese, International Criminal Law, p. 276 - 285, William A. Schabas, Genocide in

International Law: The Crimes of crime, p. 353

* pieter N. Drost, Genocide: United Nations Legislation on International Criminal Law, p. 102

o Preventgenocide international [Online]. (last updated 6 May 2004). Available from:
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http://preventgenocide.org/law/jurisdiction.htm [27 Jun 2008]

® United Nations, Rome Statute of International Criminal Court: article 15(1) Prosecutor

1. The Prosecutor may initiate investigations proprio motu on the basis of information on crimes
within the jurisdiction-of the Court.
* Ibid., article 17 (1)(a)
Article 17
Issues of admissibility
1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case
is inadmissible where:
(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the

State is unwilling or unable genuinely to carry out the investigation or prosecution;
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* Convention on the Nonapplicability of Statutory Limitations to War Crimes and Crimes Against
Humanity sfeaeedu 14l 11 WHAINTEW 1970 Temafiasnalsznandaenlssmalaniiauuas
Uszimarnedsaufienimin s Sade uas European Convention on the Non-Applicability. of Statutory
Limitations to War Crimes and Crimes Against Humanity of 25 January 1974 Sadfeldnaiadnld

* United Nations,Rome Statute of International Criminal Court : Article 29 :Non-applicability of
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Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limited to the most serious crimes of concern to the
international community as a whole. The Court has jurisdiction in accordance with this Statute with
respect to the following crimes:
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* United Nations, Case Concerning Armed Activities On The Territory of The Congo (New

Application 2002) (Democratic Republic of The Congo v. Rwanda). judgment of 3 February 2006,

para.56, See also footnote 6

*Ibid., para. 1
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*Ibid., para. 2
* Ibid., para. 5

* United Nations, Statute of International Court of Justice [Online].(n.d.). Available from:

http://www.icj  cij.org/documents/index.php?p1=4&p2=2&p3=0[30 Aug 2008],

Article 36

1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters
specially provided for in the Charter of the United Nations or in treaties and conventions in force.
2. The states parties to the present Statute may at any time declare that they recognize as
compulsory ipso facto and without special agreement, in relation to any other state accepting the
same obligation, the jurisdiction of the Court in all legal disputes concerning:...

*" United Nations, Case Concerning Armed Activities On The Territory of The Congo (New

Application 2002) (Democratic Republic of The Congo v. Rwanda). judgment of 3 February 2006,
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Crime of Genocide, Advisory Opinion, 1.C.J. Reports 1957)
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(rights and obligations erga omnes) (Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia),

89

Preliminary Objections, Judgment, |.C.J. Reports 1996 (/1) p. 616, para. 31)

para.56, "... the DRC maintains that the Genocide Convention has “the force of general law with
respect to all States™ including Rwanda, inasmuch as it.contains norms of jus cogens."

& Ibid., para. 64, “the principles underlying the [Genocide] Convention are principles which
are recognized by civilized nations as binding on States, even without any conventional obligation”
and that a consequence of that conception is “the universal character both of the condemnation of
genocide and of the co-operation required ‘in order to liberate mankind from such an odious
scourge’ (Preamble to the Convention)” (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1957)

*Ibid., " It follows that “the rights and obligations enshrined by the Convention are rights

and obligations erga omnes” Application of the Convention on the Prevention and Punishment of
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the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, Judgment,

1.C.J. Reports 1996 (ll), p. 616, para. 31

dispute ‘would not give the Court jurisdiction to entertain that dispute. The same applies to the
relationship between peremptory norms of general international law (jus cogens) and the
establishment of the Court’s jurisdiction: the fact that a dispute relates to compliance with a norm
having such a character, which is assuredly the case with regard to the prohibition of genocide,
cannot of itself provide a basis for the jurisdiction of the Court to entertain that dispute. Under the
Court’s Statute that jurisdiction is always based on the consent of the parties."

o Ibid., “... the principles underlying the [Genocide] Convention are principles which are

recognized by civilized nations as binding on States, even without any conventional obligation”
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% Ibid., "... and that a consequence of that conception is “the universal character both of
the condemnation of genocide and of the co-operation required ‘in order to liberate mankind from
such an odious scourge™

* Ibid., "... It follows that “the rights and obligations enshrined by the Convention are rights

and obligations erga omnes”
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* United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro). the Application for

Revision case, Judgment of 26 February 2007, pp. 83 - 127

*Ibid., p. 4, para. 1 and 4
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% Ibid., para. 8

" Ibid., para. 10 and 12

% Ibid., para. 1565, "The Applicant has emphasized that inits view, the Genocide Convention
“created a universal, treaty-based concept of State responsibility”, and that “[i]t is State responsibility
for genocide that this legal proceeding is all about”. It relies in this respect on Article IX of the
Convention, which, it argues, “quite explicitly impose[s] on States a direct responsibility themselves
not to-.commit genocide or to aid- in"the commission of-genocide”. As to the obligation of prevention
under Article I, a breach of that obligation, according to the Applicant, “is ‘established - it might be
said is ‘eclipsed’ - by the fact that [the Respondent] is itself responsible for the genocide committed;
.. . a State which commits genocide has not fulfilled its commitment to prevent it”

* Ibid., para. 166 "... Since Article IX is essentially a jurisdictional provision, the Court
considers that it should first ascertain whether the substantive obligation on States not to commit
genocide may flow from the other provisions of the Convention.

"% United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for
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Revision case, Judgment of 26 February 2007, para. 161 and 162, " ... the norm prohibiting genocide

was assuredly a peremptory norm of international law (jus cogens)"
"Those characterizations of the prohibition on genocide and the purpose of the Convention are
significant for the interpretation of the second proposition stated in Article | the undertaking by the

Contracting Parties to prevent and punish the crime of genocide..."
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Nyuea9N Inad1elienasiiuaesaiall A.A. 1951 lunaufing Tnaataldanuuani
ANINENTUATLAYWAIIHAGEUIAAAINAN Te1lsenausng Ardaadmaluanldusun
Imadneiedandn 96 lunnsdenininisduasasdansin (1.C.J. Reports 1993, p. 23; see

also pp. 348 and 440) AMANINETRIANAARLTU Preliminary Objection 1l A.A. 1996 #

De

B1909ANILRIANAT A.A. 1951 WiduiY (1.C.J. Reports 1996 (Il), p. 616) uananil
v
AMMNINEITAIATAAR NANTIUNUITLUAULARABN TN LAE U Ug1 AN NAd eI a4 AN 1A
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1o Ibid., para. 161, “The origins of the Convention show that it was the intention of the United

Nations to condemn and punish genocide as ‘a crime under international law’ involving a denial of the
right of existence of entire human groups, a denial which shocks the conscience of mankind and results in
great losses to humanity, and which is contrary to moral law and to the spirit and aims of the United
Nations (Resolution 96 (I) of the General-Assembly, December 11th 1946). The first consequence arising
from this conception is that the principles underlying the Convention are principles which are recognized
by civilized nations as binding on- States, even without any conventional obligation. A second
consequence is the universal character both of the condemnation of genocide and of the co-operation
required ‘in order to liberate mankind from such an odious scourge’ (Preamble to the Convention) . . .

The objects of such a convention must also be considered. The Convention was manifestly
adopted for a purely humanitarian and civilizing purpose. It'is indeed difficult to imagine a convention
that might have this dual character to a greater degree, since its object on the one hand is to
safeguard the very existence of certain human groups and on the other to confirm and endorse the
most elementary principles of morality.” (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 23.)

102 Ibid., para. 161, " Later in that Opinion, the Court referred to “the moral and humanitarian
principles which are its basis” (ibid., p. 24). In earlier phases of the present case the Court has also
recalled resolution 96 (1) (I.C.J. Reports 1993, p. 23; see also pp. 348 and 440) and has quoted the
1951 statement (/.C.J. Reports 1996 (Il), p. 616). The Court reaffirmed the 1951 and 1996 statements
in its Judgment of 3 February 2006 in the case concerning Armed Activities on the Territory of the

Congo (New Application 2002) (Democratic Republic of the Congo v. Rwanda), paragraph 64,
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when it added that the norm prohibiting genocide was assuredly a peremptory norm of international

law (jus cogens):"

"% United Nations, Statute of the International Court of Justice: article 38 (b) international

custom, as evidence of a general practice accepted aslaw;

"““United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for

Revision case, Judgment of 26 February 2007, para. 161, “The origins of the Convention show that

it was the intention of the United Nations to condemn and punish genocide as ‘a crime under
international law’... "

100 Ibid., " A second consequence is the universal character both of the condemnation of
genocide and of the co-operation required ‘in order to liberate mankind from such an odious

scourge’ (Preamble to the Convention)"
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1% Ibid., " The Convention was manifestly adopted for a purely humanitarian and civilizing
purpose. It is indeed difficult to imagine a convention that might have this dual character to a greater
degree, since its object on the one hand is to safeguard the very existence of certain human groups
and on the other to confirm and endorse the most elementary principles of morality.”

107

Ibid., "Later in that Opinion, the Court referred to “the moral and humanitarian principles

which are its basis”
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109 Ibid., “The origins of the Convention show that it was the intention of the United Nations to
condemn and punish genocide as ‘a crime under international law’ involving a denial of the right of
existence of entire human groups, a denial which shocks_the conscience of mankind and results in
great losses to humanity, and which is contrary to moral law: and to the spirit and aims of the United
Nations (Resolution 96 (1) of the General Assembly, December 11th 1946) ..."

' |bids; " Itis indeed difficult to imagine a convention that might-have this dual character to
a greater degree, since its object on the one hand is to safeguard the very existence of certain
human groups and on the other to confirm and endorse the most elementary principles of morality."

"o lbid., In earlier phases of the present case the Court has also recalled resolution 96 ()
(I.C.J. Reports 1993, p. 23; see also pp. 348 and 440) and has quoted the 1951 statement (/.C.J.
Reports 1996 (11), p. 616). The Court reaffirmed the 1951 and 1996 statements in its Judgment of 3
February 2006 in the case concerning Armed Activities on the Territory of the Congo (New
Application 2002) (Democratic Republic of the Congo v. Rwanda),paragraph 64, when it added that

the norm prohibiting genocide was assuredly a peremptory norm of international law (jus cogens)
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United Nations,Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, Advisory

opinion, July 8" 1996 [Online]. (n.d.). Available from: http://Awww.icj-cij.org/docket/files/95/7495.pdf [21

Oct 2008], pp. 254 - 5, para. 70
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"2 William A. Schabas, Genocide in International Law: The Crimes of crime, p. 42

" United Nations,Reservation to the Convention on the Prevention and Punishment of the

Crime of Genocide. Advisory opinion. May 28" 1951, 1.C.J. Report 1951, p. 23

" Ibid.

115

United Nations, U.N. Doc. GA Res. 37/123 D [Online]. (n.d.). Available from:
http://daccessdds.un.org/doc/RESOLUTION/GEN/NR0/426/01/IMG/NR042601.pdf?OpenElement [21
Oct 2008],

"The General Assembly,
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Appalled at the large-scale massacre of Palestinian civilians in the Sabra and Shatila refugee

camps situated at Beirut,

Recognizing the universal outrage and condemnation of that massacre,

1. Condemns in the strongest terms the large-scale massacre of Palestinian civilians in the Sabra and

Shatila refugee camps;

2. Resolves that the massacre was the an act of genocide."

e Schabas, William A., Genocide in International Law: The Crimes of crime, pp. 454 - 455
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or in substantial part"(emphasis added)."

% Ibid., para. 96, "Another aspect for consideration is that the intent to destroy the group must
be “in whole or in part.” The ILC stated that “the crime of Genocide by its very nature requires the
intention to destroy at least a substantial part of a particular group. In the Report of the Sub-
Commission on Genocide, the Special Rapporteur stated that “in part” would seem to imply a
reasonably significant number, relative to the total of the group as a whole, or else a significant section
of a group such as its leadership. Hence, both proportionate scale and total number are relevant."

# Ibid., para. 97, "97. The Trial Chamber opines, therefore, that “in part” requires the
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intention to destroy a considerable number of individuals who are part of the group. Individuals must
be targeted due to their membership of the group to satisfy this definition."

* Ibid., para. 273, " Considering the plethora of official reports, including United Nations
documents, which confirm that genocide occurred in Rwanda and the absence of any Defence
argument to the contrary, one could consider this point, settled."

*® United Nations, Jelisic_case, ICTY_(Trial Chamber), Case No. IT-95-10, December 14,

1999, para. 82, " The Tribunal for Rwanda appears to go even further by demanding that the
accused have the intention of destroying a “considerable” number of individual members of a group."

?"Ibid., "Genocidal intent may therefore be manifestin two forms. It may consist of desiring
the extermination of a very large number of the members of the group, in which case it would
constitute an intention to destroy a group en masse. However, it may also consist of the desired
destruction of a more limited number of persons selected for the impact that their disappearance
would have upon the survival of the group as such. This would then constitute an intention to destroy
the group “selectively”."

** Ibid., para. 83
% United Nations, Krstic Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001, para. 582
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*! United Nations. The Prosecutor versus Clement Kayishema and Obed Ruzindana Case No.

ICTR-95-1-T, 21-May 1999, para. 96

*? United Nations, Krstic Case, ICTY (Trial Chamber),Case No. IT-98-33-T, August 2, 2001,

para. 545, " The Defence does not challenge that the Bosnian Serb forces killed a significant number
of Bosnian Muslim men of military age but disagrees a genocidal intent within the meaning of Article
4 has been proved."

* International Tribunal for the prosecution of persons responsible for genocide and other
serious violations of international humanitarian law committed in the territory of Rwanda and
Rwandan citizens responsible for genocide and other such violations committed in the territory of

neighbouring States, between 1 January and 31 December 1994 (ICTR)
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** United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 129,

"129. This being the case, the Chamber holds that the fact that genocide was indeed committed in
Rwanda in 1994 and more particularly in Taba, ..." L8z fn. 61 m@@cﬁmmﬁlmﬁu'jﬁ " Footnote 61. In
the opinion of the Chamber, it is not only obvious that an accused person could be declared
innocent of the crime of genocide even when it is established that genocide had indeed taken place,
but also, in a case other than that of Rwanda, a person could be found guilty of genocide without

necessarily having to establish that genocide had taken place throughout the country concerned."
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* United Nations, Jelisic case, ICTY (Trial Chamber), Case No. [T-95-10, December 14,

1999, para. 83, " In view of the object and goal of the:Convention and the subsequent interpretation
thereof, the Trial Chamber thus finds that international custom-admits the characterisation of
genocide even when the exterminatory intent only extends to a limited geographic zone."

* United Nations, Krstic Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001,

para. 582, " ... The Prosecution relies on, inter alia, the Akayesu Judgement which found the accused
guilty of genocide for acts he committed within a single commune, ... The Prosecution further cites the
Jelisic Judgement which declared that “international custom admitted the characterisation of genocide
even when the exterminatory intent only extended to a limited geographic zone."

% Ibid., para. 583
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" Ward N. Ferdinandusse, Direct Application of International Criminal Law in National Courts

(T.M.C. Asser Press, The Hague, 2006), pp. 24 - 5
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% Yusuf Aksar, Implementing International Humanitarian Law From the Ad Hoc Tribunals to a

Permanent International Criminal Court (London: Routledge, 2004), p.9

* Unitéd Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch..l, 2 Sep 1998, paras. 79 —

83, " Rwanda then, admittedly, had some eighteen clans defined primarily along lines of kinship. The
terms Hutu and Tutsi were already in-use but referred-to individuals rather than to groups. In those
days, the distinction between the Hutu and Tutsi was based on lineage rather than ethnicity. Indeed,
the demarcation line was blurred: one could move from one status to another, as one became rich or
poor, or even through marriage."

**|bid., para. 513

“ Ibid., para. 170, "... The Chamber notes that the Tutsi population does not have its own
language or a distinct culture from the rest of the Rwandan population."

“Ibid.,

* Ibid., para. 171
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* United Nations. The Prosecutor versus Clement Kayishema and Obed Ruzindana Case No.

ICTR-95-1-T, 21 May. 1999, para. 98, " An ethnic group is one whose members share a common

language and culture; or, a group which distinguishes itself, as such (self identification); or, a group
identified as such by others, including perpetrators of the crimes (identification by others)."

** United Nations, Jelisic case, ICTY (Trial Chamber), Case No. IT-95-10, December 14,

1999, para. 70, " Although the objective determination of ‘a-religious group still remains possible, to
attempt to define a national, ethnical or racial group today using objective and scientifically
irreproachable criteria-would be a perilous exercise whose result would not necessarily correspond
to the perception of the persons concerned by such categorisation."

0 Ibid., para. 69, "The preparatory work of the Convention demonstrates that a wish was
expressed to limit the field of application of the Convention to protecting “stable” groups objectively
defined and to which individuals belong regardless of their own desires."

" United Nations, Krstic Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001,

para. 582, "The Defence argued in its final brief that the Bosnian Muslims of Srebrenica did not form
a specific national, ethnical, racial or religious group. In particular, it contended that “one cannot

create an artificial ‘group’ by limiting its scope to a geographical area”.1240 According to the
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Defence, the Bosnian Muslims constitute the only group that fits the definition of a group protected
by the Convention."

“® Ibid., para. 557, "A group’s cultural, religious, ethnical or national characteristics must be
identified within the socio-historic context which it inhabits. As in the Nikolic and Jelisic cases, the
Chamber identifies the relevant group by using as a criterion the stigmatisation of the group, notably
by the perpetrators of the crime, on the basis of its perceived national, ethnical, racial or religious
characteristics."

** United Nations, Jelisic case, ICTY (Trial Chamber), Case No. IT-95-10, December 14, 1999, para. 69
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%% United Nations, Krstic Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001,

para. 541, "541. The Trial Chamber must interpret Article 4 of the Statute taking into account the state
of customary international law at the time the events in Srebrenica took place. Several sources have
been considered in this respect. The Trial Chamber first referred to the codification work undertaken
by international bodies. The Convention on the Prevention and Punishment of the Crime of Genocide
(hereinafter "the-Convention"), adopted on 9 December 1948, whose provisions Article 4 adopts
verbatim, constitutes the main reference source in this respect. Although the Convention was
adopted during the same period that the term "genocide" itself was coined, the Convention has been
viewed as codifying-a norm of international law long recognised and which case-law would soon
elevate to the level of a peremptory norm of general international law (jus cogens)."

*! United Nations, Jelisic case, ICTY (Trial Chamber), Case No. IT-95-10, December 14, 1999, paras. 60 - 1

*? United Nations. The Prosecutor versus Clement Kayishema and Obed Ruzindana Case No.

ICTR-95-1-T, 21 May 1999, para. 88

% T1l3mg United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for

Revision case, Judgment of 26 February 2007, para. 161, T9ANAEAHINENINLILNALAAIIING
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* United Nations, Akayesu_case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 170,

"The Chamber notes that the Tutsi population does not have its own language or a distinct culture
from the rest of the Rwandan population. However, the Chamber finds that there are a number of
objective indicators of the group as a group with a distinct identity. Every Rwandan citizen was
required before 1994 to carry an identity card which included an entry for ethnic group (ubwoko in
Kinyarawanda and ethnie in French), the ethnic group being Hutu, Tutsi or Twa. ", United Nations. The

Prosecutor versus Clement Kayishema and Obed Ruzindana Case No. /ICTR-95-1-T, 21 May 1999,

para. 35, "35. This begs the question of how it became possible permanently to seal a person into
one category after the Belgian colonisation. The Belgians instituted a system of national identification
cards bearing the terms Hutu; Tutsi and Twa, under the category of ethnicity, which were used for
administrative purposes in 1931. Although prior to the-arrival of the European colonisers the
Rwandans had referred to themselves as Hutus, Tutsis or Twas, it was after this point that the group
identity solidified and this former sociological categorisation became a means of ethnic identification.
From its inception, the identification card has been used to facilitate discrimination against one group
or another in Rwanda, be it in the implementation of an ethnic based quota system in educational

and employment opportunities or in implementing a policy of genocide as was done in 1994."

*® United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 118 and
125, "118. In the opinion of the Chamber, there is no doubt that considering their undeniable scale,
their systematic nature and their atrociousness, the massacres were aimed at exterminating the
group that was targeted." and "125. Clearly therefore, the massacres which occurred in Rwanda in

1994 had a specific objective, namely the extermination of the Tutsi, who were targeted especially
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because of their Tutsi origin and not because they were RPF fighters. In any case, the Tutsi children
and pregnant women would, naturally, not have been among the fighters.", United Nations. The

Prosecutor versus Clement Kayishema and Obed Ruzindana Case No. ICTR-95-1-T, 21 May 1999,

para. 289, "289. In summary, the Trial Chamber finds that the massacres of the Tutsi population
indeed were “meticulously planned and systematically co-ordinated” by top level Hutu extremists in
the former Rwandan government at the time in question. The widespread nature of the attacks and
the sheer number of those who perished within just three months is compelling evidence of this fact.
This plan could not have been implemented without the participation of the militias and the Hutu
population who had been convinced by these extremists that the Tutsi population, in fact, was the
enemy and responsible for the downing of President Habyarimana's airplane.”

* United Nations, Akayesu case, Case No. |CTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 126,

"126. Consequently, the Chamber concludes from all the foregoing that genocide was, indeed,

committed in Rwanda in 1994 against the Tutsi-as a group.” United Nations. The Prosecutor versus

Clement Kayishema and Obed Ruzindana Case No. ICTR-95-1-T, 21 May 1999, para. 291, "291.

Final reports produced estimated the number of the victims of the genocide at approximately
800,000 to one million, nearly one-seventh of Rwanda'’s total population. These facts combined prove
the special intent requirement element of genocide. Mareover, there istample evidence to find that
the overwhelming majority of the victims of this tragedy were Tutsi civilians which leaves this
Chamber 'satisfied that the targets of the massacres were “members of a group,” in this case an
ethnic group.” Inlight of this evidence, the Trial Chamber finds a plan of genocide existed and
perpetrators executed this plan in Rwanda between April and June 1994. "

*"" United Nations. The Prosecutor versus Clement Kayishema and Obed Ruzindana Case

No. ICTR-95-1-T, 21 May 1999, para. 273, "273. A question of general importance to this case is
whether genocide took place in Rwanda in 1994, as the Prosecution has alleged. Considering the
plethora of official reports, including United Nations documents, which confirm that genocide
occurred in Rwanda and the absence of any Defence argument to the contrary, one could consider

this point, settled."
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*® United Nations, Jelisic case, ICTY (Trial Chamber), Case No. IT-95-10, December 14, 1999,

para. 93, "... One witness stated inter alia that Goran Jelisic seemed to select the names of persons
at random from a list. Other witnesses suggested that the accused himself picked out his victims
from those in the hangar. In no manner has it been established that the lists seen by Witness K or by
Witness R at Luka camp correspond to that submitted by the Prosecutor. It is not therefore possible
to conclude beyond all reasonable doubt that the choice of victims arose from a precise logic to
destroy the most representative figures of the Muslim community in Brcko to the point of threatening
the survival of that community."

% Ibid., para. 108, "... The benefit of the doubt must always go to the accused and,
consequently, Goran Jelisic must be found not guilty on this count.”

“ Tlsngiinde 4.1.1 uaz 4.1.2

®" United Nations, Krstic: Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001,

paras. 563 - 4, "563. The accused himself defined the objective of the campaign in Bosnia during an
interview in November 1995, when he explained that the Podrinje region should remain “Serbian for
ever,while the Eastern part of Republika Srpska and the Drina river would be an important meeting
point for the entire Serbian people from both sides of the Drina”.

564. In this goal, the cleansing of Bosnian Muslims from Srebrenica had special advantages. Lying in
the central Podrinje region, whose strategic importance for the creation of a Bosnian Serb Republic
has frequently been cited in testimony, Srebrenica and the surrounding area was a predominantly
Muslim pocket within a mainly Serbian region adjoining Serbia. Given the war objectives, it is hardly
surprising that the Serbs and Bosnian Muslims fought each other bitterly in this region from the
outbreak of the conflict."

* Ibid., para. 592 and 595
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& Ibid., para. 598, " The Chamber concludes that the intent to kill all the Bosnian Muslim
men of military age in Srebrenica constitutes an intent to destroy in part the Bosnian Muslim group
within the meaning of Article 4 and therefore must be qualified as a genocide."

* Preventgenocide International, Convention on the Prevention and Punishment of the Crime

of Genocide [Online], (n.d.). Available from: http://www.preventgenocide.org/law/convention/text.htm,

[28 July 2008, 10.08], article 3 Punishable act
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* United Nations. Musema case, (Trial Chamber), Case No.; ICTR-96-13-T, 27 Jan 2000 [Online].

(n.d.). Available from: http://69.94.11.53/ENGL ISH/cases/Musema/judgement.htm [2 Nov 2007], para. 191,

"..., the Chamber holds that conspiracy to commit genocide is to be defined as an agreement
between two or more persons to commit the crime of genocide."

% United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 559, "559.

In light of the foregoing, it can be noted in the final analysis that whatever the legal system, direct and
public incitement must be defined for the purposes of interpreting Article 2(3)(c), as directly provoking
the perpetrator(s) to commit genocide, whether through speeches, shouting or threats uttered in public
places or at public gatherings, or through the sale or dissemination, offer for sale or display of written
material or printed matter in public places or at public gatherings, or through the public display of
placards or posters, or through:any other means of audiovisual communication."

® United Nations, Rome Statute of the International Court [Online]. (n.d.). Available from:

http://www.untreaty.org/english/bible/internetbible/partl/chapterXVill/treaty 11.asp [7 Aug 2007], article

25 (3)(f), "Attempts to commit such a crime by taking action that commences its execution by means
of a substantial step, but the crime does not occur because of circumstances independent of the
person's intentions. However, a person who abandons the effort to commit the crime or otherwise
prevents the completion of the crime shall not be liable for punishment under this Statute for the
attempt to commit that crime if that person completely and voluntarily gave up the criminal purpose.

% United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 485, "485.

The Chamber finds that, in many legal systems, aiding and abetting constitute acts of complicity."

% United Nations. Musema case. (Trial Chamber), Case No.; ICTR-96-13-T, 27 Jan 2000, para.

170, " According to the Chamber, the definition of complicity in genocide articulated in the Akayesu
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Judgement, states that an accomplice to an offence may be defined as someone who associates
himself in an offence committed by another, complicity necessarily implying the existence of a
principal offence."

" Antonio Cassese, International Criminal Law, pp. 196 - 7, William A. Schabas, Genocide in

International Law: The Crimes of crime, Reprint (London: Cambridge University Press, 2002), pp. 259 - 260

" William A. Schabas, Genocide in International Law: The Crimes of crime, p. 265




95

Usziiundasiansnluzasil An nsanauAn lun s IaadeEniugIiuauRe

dl a o v ] o o A 1 d‘ dl 173
fugnsinamInanANRAgIunIsinatediRugiee i e nlulszman ldngunng
sruvTiasans aaniun1saNALAA virantsanatlasaniuaesyAnaaaIAUNaznILii

ANER ldFeLsadndunuRalufalee TaNNgAIN9N UINN1TANALARA LNITRNANE

Anaeiiugilupnuiialuaulas douuansliiiudanud1 Ay ra9n19ina gL Rug

9

%

sodsnnszidszing wazniadunguunenidneunlsdufnainrean1adiunisinans
anaiug InanasiansaundinisanauAntunisinanadnuliugilupuia lunuies
vrali a1afiarsnanudnnguanalusesnisanauanlun1siianademniugnatg

R HERY L]

| v
=2 ' o v 3

ARy LT TUA AUTNTINYNNAN9MIQNAT NI aNAL AR lWN9YIN1 A8 E 1IN WS

a 9

(=3 !

m@ﬁumGmmﬂmiﬁmimﬁqmulﬁ?ﬂumﬁ"w (Travaux Préparatoires) AdinInan

ANNENRILI BNV ATE AN RUE A IINRNN19ANAIN T2 IN199IN A 8RN WG LT

D

o v < 72

-QI Aﬂl v U 1= ] [ T a a a
@ﬂ‘V]ﬂQI‘V]Hi@ LLNiﬂJNﬂ’]?W’W@’]ﬂ@WQLE\I’]W‘uﬁLﬂﬂﬁI‘Nﬂﬁl’]N LWAZLATNBNNTAUL TSI A LN g

q
o/ ° %

adUsalunisaniieaydnyey M a8 NN UG R NagduaRudInisn uua lingEia

v o q

o ' a | a @ A 4 4 v Y Qd‘ = ¥
Aanang (Nsauaudn) Lluaduialunuesiive liaenndesiudenin 96 Gesaq
A9AARBIALANNAALIATBINITTIasTUeITRIINgTNNNIINANE AN TUE  AnalAeFLY
WaAnTaeFauWeunsnazialiunguaieldazscuy aan1snserinilunguunasyuy
o | o a a o 74 dl
panNauaednedugluuianzaaininszninNiakazilunnlaluiaes” anieh

& 6

nguNiesruLEIasaednedinisanauAaunisnszinnatnisnasineliilanisnnas

fa))}

A A 1

4AVTENNARBAY NI UAITR9TT ANaRTiudINIsaNALAA NG

)

NFLNIAINNRANF 81134

"? United Nations. Musema case. (Trial Chamber), Case No.; ICTR-96-13-T, 27 Jan 2000, para.

170, "The "Travaux Préparatoires"of the Genacide Convention suggest that the rationale for including
such an offence was to ensure, in view of the serious nature of the crime of genocide, that the mere
agreement to commit genocide should be punishable even if no preparatory act has taken place."
" Ibid., " Indeed, during the debate preceding the adoption of the Convention, the
Secretariat advised that, in order to comply with General Assembly resolution 96 (1), the Convention
would have to take into account the imperatives of the prevention of the crime of genocide:"

" Ibid., para. 186, "... The Chamber notes that Common Law systems tend to view "entente"

or conspiracy as a specific form of criminal participation, punishable in itself."

75 Ibid., " ... In Civil Law systems, conspiracy (complot) is punishable only where its purpose is
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to commit certain crimes considered as extremely serious, such as, undermining the security of the State."

" Ibid., para. 194, "The Chamber is of the view that the crime of conspiracy to commit
genocide is punishable even if it fails to produce a result, that is to say, even if the substantive
offence, in this case genocide; has not actually been perpetrated.”

" bid., paras. 940 -1

"® United Nations. Kambanda case. (Trial Chamber).Case No. ICTR-97-23, September 4, 1998

[Online];; (n.d.). Available from: http:/69.94.11.53/ENGLISH/cases/Kambanda/judgement.htm [2 Nov

2007], para. 40(2), "2) By his acts or-omissions described in paragraphs 3.8, 3.9, 3.13t0 3.15 and 3.19
of the indictment, Jean Kambanda did conspire with others, including Ministers of his Government,
such as Pauline Nyiramasuhuko, Andre Ntagerura, Eliezer Niyitegeka and Edouard Karemera, to Kill
and to cause serious bodily or mental harm to members of the Tutsi population, with intent to destroy in
whole or in part, an ethnic or racial group as such, and has thereby committed conspiracy to commit
genocide, stipulated in Articles 2(3)(b) of the Statute as a crime, and attributed to him by virtue of Article
6(1) and punishable in reference to Articles 22 and 23 of the Statute of the Tribunal."

" Ibid., para. 40(1) uaz 40(2), annisnszyinauiasluiade 7 3.13 - 3.15 uaz 3.19



97

o

AziulAdn AN luARYENI9ANIINIIENALAA TN1INNANE AN AUE
HlupantiaNueneanaInAMNEAFILNNIINaedRNRLE BsannsaasTnelAudliiings

14
Maadnaeihiugiinau TnaedemenaainauEzannisiuas T sdneuziedy

9
]

naanesnisilasiunisvinaadnaminiug sadudetudulunisaiuayunanesniaiy

3

o o o <3 4

NUNENNANHLTALAATI AT89NITEINNNIIN AN AN widiazliifinssindudn

1 = a dl o 1 < o dl Y o wM v
Qﬂﬂ@’]’)ﬁ’]ﬂﬁ'ﬂNNmsluLﬁ‘@\‘m\'m@’]']ﬂﬁl’]ll M@ﬂﬂ{]ﬁll’]ﬁlﬂ/lﬂW@QWQIQﬂQﬁGIﬁ1®LW?’]zﬂﬁﬁ‘

©32e

FRAUIN NN AN NRANARINANLNNTBIIBINNA N9 TSI ANANINEURIAIATIUAN

v
o a o o

lupdAnTuAwaneIlnadalinaass Lﬁﬂ’Jﬂuﬁﬂﬂﬂ’ﬂ"ﬂﬁ’]ﬁﬂ’)’]ﬁJNﬂVNﬁ’]uﬂ’]?Vl’]ﬂ’]ﬂﬁ’]\‘i
al a 49

ERnguarganALAnTuNaiaed 1 iug asagdiddnisanauAnlunisinanedne

gl a

1 o o o d‘ a d‘ o % 1 [ e‘dJ v 4 Y & K
LNWW‘N@LﬂuﬂW?ﬂﬁ‘SVIWVlLﬂuﬂ'ﬂ’mm@mLLﬂﬂ‘ﬂ‘ﬂﬂ@”lﬂﬂ’]?V}’]@’m@’k‘]L[iﬂwuﬁq G PRGN IRETAN

[ o o/ =3

N138a N U ALTTNINLILNARAT AN UZARINY YN BN AN UL TNALFAT1AYRINTT

-8

PANNIINIANL AR N LS

9

3.2.2 nsgentnepsaiazinanislusnnacudalinszianisinanadng

1 o &
RG

v o = 1 o o . v
nsgeliilinsnsziinaniineg luglaesnisdnia (inducement)  nasnsTiu
(encouragement) #381134N44 (persuasion) WiNaeyiAmne Tnanisgaaiflunauiiaf

' = % o o ¥ ¥ = o a a 49{ A 1 = o =
slaiile 1. fednsvinlngnsauazdALa 2. Aelin1INTTNNARINRANATY YiTanaBNTiE Tl
nage il Ifdunnnuiinlwiawe™ aaludssmanldnguunassuriaseduazdesman g
1 1 o = 1 1 a 1
npunneszuLpaNauaesiiinnuuansneiu InglmnpadaliiinuEngugasan i
lasgnyes uusinisgasinantslasndesistrusineuanuin’ winauiuiannig

, A4 g9 o o v
anqynresifaiansusiennsgesinansaasingnastamrangawde insziansinaedng

' o

winiuguanssiveantl aearnusnssteandudiuntanenaasiauianasasni iy

'8

NUNIENHANHULITALIAAT1AT89NIHINNITNN A ARG

q

o = va a o [~1 dg/ Y = a a6
m@ﬁ?qumﬂuﬂmmmm@imm@ﬂuﬂimuu Iﬁﬂ@ﬁﬂﬂﬂﬂﬂﬁlﬂﬂﬂ’?@k}ﬁﬂ\lmﬁ‘ﬂ N33 b

% Antonio Cassese, International Criminal Law, p. 189

* William A. Schabas, Genocide in International Law: The Crimes of crime, Reprint , p. 266
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% United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, paras. 550 - 1,

" At the time the Convention on Genocide was adopted, the delegates agreed to expressly spell out
direct and public incitement to commit genocide as a specific crime, in particular, because of its
critical role in the planning of a genocide, with the delegate from the USSR stating in this regard that,
"It was impossible that hundreds of thousands of people should commit so many crimes unless they
had been incited to do so..."

83 Ibid., para. 561, "... It appears from the travaux préparatoires of the Convention on
Genocide that the drafters of the Convention considered stating explicitly that incitement to commit
genocide could be punished, whether or not it was successful. In the end, a majority decided against

such an approach."

& Ibid., para. 562, " In the opinion of the Chamber, the fact that such acts are in themselves
particularly dangerous because of the high risk they: carry for society, even if they fail to produce
results, warrants that they be punished as an exceptional measure: The Chamber holds that
genocide clearly falls within the category of crimes so_serious. that direct and public incitement to
commit such a crime must be punished as such, even where such incitement failed to produce the

result expected by the perpetrator.”

% Ibid., para.698 , "698. Count 1 relates to all the events described in the Indictment. The
Prosecutor submits that by his acts alleged in paragraphs 12 to 23 of the Indictment, Akayesu
committed the crime of genocide, punishable under Article 2(3)(a) of the Statute."

% Ibid., para. 672, "672. Count 4 deals with the allegations described in paragraphs 14 and
15 of the Indictment, relating, essentially, to the speeches that Akayesu reportedly made at a

meeting held in Gishyeshye on 19 April 1994. The Prosecutor alleges that, through his speeches,
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Akayesu committed the crime of direct and public incitement to commit genocide, a crime
punishable under Article 2(3)(c) of the Statute."

¥ William A. Schabas, Genocide in International Law: The Crimes of crime, p. 304, @Lﬁman
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Antonio Cassese, International Criminal Law, p. 200 - 211
*Ibid., p. 305, "... But command responsibility-is.an offence of negligence; ..."

# NYusuf Aksar, Implementing International Humanitarian Law From the Ad Hoc Tribunals to a

Permanent International Criminal Court, p. 99, @.LWNLEN Kriangsak Kittichaisaree, International Criminal
Law, p. 251

% United Nations, Prosecutor v. Zejnil Delalic Zdravko Mucic also known as "Pavo" Hazim

Delic Esad Landzo also known as "Zenga" Pro, Judgement of: 16 November 1998, (n.d.). Avialable

from: http://icr.icty.org/L egalRef/CMSDocStore/Public/English/Judgement/Notldexable/IT-96-

21/JUD47R0000067533.TIF [8 Apr 2009], para. 346, "... the Trial Chamber agrees with the

Prosecution’s proposition that the principle of superior responsibility properly is analysed as
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containing three constitutive parts. From the text of Article 7(3) it is thus possible to identify the
essential elements of command responsibility for failure to act as follows:

(i) the existence of a superior-subordinate relationship;

(ii) the superior knew or had reason to know that the criminal act was about to be or had been
committed; and

(iii) the superior failed to take the necessary and reasonable measures to prevent the criminal act or
punish the perpetrator thereof."

' United Nations, Krstic: Case, ICTY (Trial Chamber).Case No. IT-98-33-T, August 2, 2001,

paras. 328 - 330, "328. The conflicting evidence reveals that, from early July 1995, General Krstic
began to assume more and more de facto responsibility within the Drina Corps. ..." and "330. The
Prosecution ' accepted. that .General -@ivanovi} was, «in. accordance /with the decree issued by
President Karadzic, “officially on paper” Corps Commander until 15 July 1995.-Nonetheless, from the
afternoon of 13 July 1995, General Krstic behaved as Commander of the Drina Corps, commencing
with the 13 July search order, which he signed in his newly acquired capacity of Corps Commander.
There was no confusion on the part of the Drina Corps: it was clearly understood that General Krstic
was the Commander from 13 July 1995 and his orders were implemented accordingly."

% United Nations, Akayesu case, Case No. ICTR-96-4-T, T.Ch. |, 2 Sep 1998, para. 491, "

The Chamber therefore finds that in the case of civilians, the application of the principle of individual

criminal responsibility, enshrined in Article 6 (3), to civilians remains contentious. Against this
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background, the Chamber holds that it is appropriate to assess on a case by case basis the power
of authority actually devolved upon the Accused in order to determine whether or not he had the
power to take all necessary and reasonable measures to prevent the commission of the alleged
crimes or to punish the perpetrators thereof."

* United Nations. The Prosecutor versus Clement Kayishema and Obed Ruzindana Case

No. ICTR-95-1-T, 21 May 1999, para. 216, "216. The crucial question in those cases was not the

civilian status of the accused, but of the degree of authority he exercised over his subordinates. ....

# Ibid., para. 220, "This approach is also congruent with the Celebici case and the
authorities cited therein. For example, having examined the Hostage and High Command cases the
Chamber in Celebici concluded that they authoritatively asserted the principle that, “powers of
influence not amounting to formal powers of command provide a sufficient basis for the imposition of

command responsibility.” This Trial Chamber concurs."
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" Ibid., para. 208, "The Parties also differ on the second matter, the standard of proof. The
Applicant, emphasizing that the matter is not one of criminal law, says that the standard is the
balance of evidence or the balance of probabilities, inasmuch as what is alleged is breach of treaty
obligations. According to the Respondent, the proceedings “concern the most serious issues of State
responsibility and . . . a charge of such exceptional gravity against a State requires a proper degree
of certainty. The proofs should be such as to leave no room for reasonable doubt.™

"lpid.; para. 209, “The Court haslong recognized that claims against a State involving
charges of exceptional gravity must be proved by evidence that is fully conclusive”

" Ibid., para. 198 "... the part targeted must be significant enough to have an impact on the
group as a whole. That requirement of substantiality is supported by consistent rulings of the ICTY
and the International Criminal Tribunal for Rwanda (ICTR) and by the Commentary of the ILC to its
Articles in the draft Code of Crimes against the Peace and Security of Mankind (e.g. Krsti¢, IT-98-33-
A, Appeals Chamber Judgment, 19 April 2004, paras. 8-11 and the cases of Kayishema, Byilishema,

and Semanza there referred to; and Yearbook of the International Law Commission, 1996, Vol. Il,

Part Two, p. 45, para. 8 of the Commentary to Article 17)."
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Appeals Chamber in the Krsti¢ case put the matter in these carefully measured terms: ... It follows in
the Court’s opinion that the qualitative approach cannot stand alone. The Appeals Chamber in KrstiC
also expresses that view."

" Ibid., Separation opinion of Judge Kreca, p. 42, para. 90
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" Ibid., para. 199, "In the words of the ILC, “it is not-necessary to.intend to achieve the
complete annihilation of a group from every corner of the globe”

' Ibid.,"This criterion of apportunity must'however be weighed against the first and
essential factor of substantiality.”

' Ibid., "The Court observes that the ICTY Trial Chamber has indeed indicated the need for
caution, lest this approach might distort the definition of genocide (Stakié, IT-97-24-T, Judgment, 31
July 2003, para. 523). The Respondent, while not challenging this criterion, does contend that the
limit militates against the existence of the specific intent (dolus specialis) at the national or State level
as opposed to the local level - a submission which, in the view of the Court, relates to attribution
rather than to the “group” requirement."

" Ibid., paras. 289 - 290



122

b2
v o

aa o 1 a o v 1 o a‘d? . A 1 =
muuiummuwmqmmmimmﬂmumwuﬁ;ﬂuiu Srebrenica ﬁlﬂﬂﬁ'ﬂ\‘lﬂ?@i&l ZMIEN

a

NATUNANIZEIAUTZNALATULAAUILBINITN AL A NLH IR UE TN mﬁuim’qmmﬁ

3

dl U o A 119 dl dll b7 ] dl a 49{ . o dl
Neadasiunald” 9 Lmﬂ’m@;ﬂimmm?mzmwmmu”Lu Srebrenica naznlneanuUN

% o ij/ A ] 1 dl Yo % dl £% 1 o 1 1 o
ﬁ]@\‘iﬂ’]?‘l’]’?@”lﬂ‘ﬂﬂﬁﬂﬂﬁ?‘ﬂ‘].l”l\‘i@quﬂ.l‘ﬂﬁﬂ@ﬂ\mi@?Uﬂ']ﬁ‘@Nﬂ?’l’N LW@IMﬂ@N@\?ﬂ@’W1N@W@@’]N

%
1 o =R

ag e asagllddniianisinana @kt iugaulu Srebrenica™

a Q

&

4.2 wansaaugniuiLizreseudyn e iig

Ll

o &

1 4‘ dl % o 2 1 o dld
N@@mwuwmmiwmimumimmamameumﬂuﬂgumwu

3

o

NUzIT9A L

o

WARTIA A FUENIRLRINeTINNIN A AR Nay N WAL TTNNSY naludneuell
a o o zi/ £ o ¥ 1 [ = =2 ¥ |
AN1AINANAAaediianaasnisinunianiane AemRwug wavinalidanisdi

P%
o c o v 4

a % o £ 1 o vl Y & KR o 1 ¥
ﬁmﬂﬁluméma@ﬁmmﬂmmmwuﬁ mm@mﬂmumﬂmmﬂu PUDINAANNATIAIINNTLUN

49 9
o [ o

| [% a £ 1 9 = = e
Lﬂuﬁ‘ﬁﬂ’]ﬂiu‘ﬂu@mm’]ﬂﬂ@’]ﬂ@’]ﬁLN”I uﬁ;‘ﬂﬂ\‘lﬂjtﬂ@@”lmﬁlLL@%U@’&LMHLL@%LE@?L%QM’] Tnel

q 7

©

1
ar % =

a a o/ 3| = dld dl a % I | k2
ﬂimmmq‘lmmmﬁuu SIIEENG TN ﬁ%m@ﬂﬂuzqutﬂLﬂﬁ”‘\ﬂﬂﬂ’]ﬁ"ﬂ’]\mﬁﬁll&LﬂUﬁ"ﬁEﬁIZ\iUV}@ﬂ

49

= = ! M Yo [ a o Y a o a ]
1e99mng laaniy wilildfunisseniuainandszamainliiinanuzaeignlaidaia

]
=<

d? ! = = g = G| dl A a a o Yo ¥ Y o
114 dounsirasuaalialazgasiainauiiuiEzesa99n1saudnsuessy Gﬁ\?i@?ﬂﬂ"l?TﬁlLLﬂﬂ’)’]

49

AN9aLANSANNITuandann I iAaA N i Ta1e99 viTa

4.2 maduiluignialuendaiiaisdissiniugresuesilawazioes

1 lnAuN

a a

LHaSUN 29 fUAN A.A. 1992 Ladlislaziaasialnaun lAdeanauiiananisauans

o

(Notice of succession) llflaiaaninsantlseanans e uansnisfuiusnsiinuaydnyn

o o

nanedsknRugieananng inaadandilnignaluiun 29 gaas A.A. 1950 lu

9 kT

" Ibid., para. 278
*Ibid., para. 292
' bid., para. 297

* United Nations. The Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary objections, Judgment of 11 July 1996

[Online]. Available from: http://www.icj-cij.org/docket/files/91/1739.pdf [21 Oct 2008], p. 610, para. 18
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* Ibid., p. 604, para. 14

# Ibid., p. 611, para. 19 - 20, "The Court notes that Bosnia and Herzegovina became a
Member of the United Nations following the decisions adopted on 22 May 1992 by the Security
Council and the General Assembly, bodies competent under the Charter. Article Xl of the Genocide
Convention opens it to “any Member of the United Nations”; from the time of its admission to the
Organization, Bosnia and Herzegovina could thus become a party to the Convention. Hence the

circumstances of its accession to independence are of little consequence."
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% Ibid., p. 611, para. 22, " “In such a convention the contracting States do not have any
interests of their own; they merely have, one and all, a common interest, namely, the accomplishment of
those high purposes which are the raison d'étre of the convention. Consequently, in a convention of this
type one cannot speak of individual advantages or disadvantages to States, or of the maintenance of a
perfect contractual balance between rights and duties.” (/.C.J. Reports1957, p. 23.)"

*Ibid., p. 612, para. 22, " “The object and purpose of the Genocide Convention imply that it
was the intention of the General Assembly and of the States which adopted it that as many States as
possible should participate. The complete exclusion from the Convention of one or more States would
not only restrict the scope of its application, but would detract from the authority of the moral and
humanitarian principles which are its basis.” (/.C.J. Reports 1951, p. 24.)"

2 Ibid., p. 634, Seprate Opinion Of Judge Weeramantry

% Ibid., p. 656, Separate Opinion Of Judge Parra-Aranguren

*Ibid., p. 658, Dissenting Opinion Of Judge Kreca
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“Ibid., p. 610, para. 17

*' United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for Revision

case, Judgment of 26 February 2007, para. 80, "The Respondent now contends that it was not a

continuator State, and that therefore not only was it not a party to the Genocide Convention when the
present proceedings were instituted, but it was not then a party to the Statute of the Court by virtue of
membership in the United Nations; and that, not being such a party, it did not have access to the Court,

with the consequence that the Court had no jurisdiction ratione personae over it."
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* Ibid., para. 97, "... and earlier the Court, in another context, had referred to the “sui
generis position which the FRY found itself in” during the period between 1992 to 2000 (loc. cit.,
citing I.C.J. Reports 2003, p. 31, para. 71)."

* United Nations. The Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary objections, Judgment of 11

July 1996, p. 610, para. 17, " At the time of the proclamation of the Federal Republic of Yugoslavia,
on 27 April 1992, a formal declaration was adopted on its behalf to the effect that:

“The Federal Republic of Yugoslavia, continuing the State, international legal and political personality
of the Socialist Federal Republic of Yugoslavia, shall strictly abide by all the commitments that the
Socialist Federal Republic of Yugoslavia assumed internationally.”

This intention thus expressed by Yugoslavia to remain bound by the international treaties to which the
former Yugoslavia was party was confirmed in an official Note of 27 April 1992 from the Permanent
Mission of Yugoslavia to the United Nations, addressed to the Secretary-General. The Court
observes, furthermore, that it has not been:contested that Yugoslavia was party to the Genocide
Convention. Thus, Yugoslavia was bound by the provisions of the Convention on the date of the filing
of the Application in the present case, namely, on 20 March 1993."

* United Nations, The Application of the Genocide Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for Revision
case, Judgment of 26 February 2007, para. 123 "The operative part of a judgment of the Court
possesses the force of res judicata. The operative part of the 1996 Judgment stated, in paragraph 47
(2) (a), that the Court found “that, on the basis of Article IX of the Convention on the Prevention and

Punishment of the Crime of Genocide, it has jurisdiction to decide upon the dispute”™."
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*Ibid., para. 122. "Nothing was stated in the 1996 Judgment about the status of the FRY in
relation to the United Nations, or the question whether it could participate in proceedings before the
Court; for the reasons already mentioned above (paragraph 106), both Parties had chosen to refrain
from asking for a decision on these matters."

* Ibid., para. 133, "As regards Bosnia and Herzegovina, there was no question but that it
was a party to the Statute at the date of filing its application instituting proceedings; and in relation to
the Convention, the Court found that it “could . . . become a party to the Convention” from the time of
its admission to the United Nations (/.C.J. Reports 1996 (I1), p. 611, para. 19), and had in fact done
so. As regards the FRY, the Court found that it “was bound by the provisions of the Convention”, i.e.
was aparty thereto, “on the date of the filing of the Application” (ibid., p. 610, para 17); "

*Ibid., Dissenting Opinion of Vice-President Al-Khasawneh, " The Democratic People’s Republic
of Korea’s instrument of accession to the Genocide Convention was accepted on 31 January 1989 (more
than two years before it became a United Nations Member) on this basis. No special invitation to become
a party to the Genocide Convention was addressed to the DPRK by the General Assembly. In other
words, given the FRY's express acceptance of the obligations set forth in the Genocide Convention in
1992, neither its purported non-Member status nor the failure of the General Assembly to specifically invite
the FRY to become a party acts as a bar to finding that the FRY was a party to the Genocide Convention

at the time it filed the Application.”
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* United Nations, Convention on the Prevention and Punishment of the Crime of Genocide:

article IX "Disputes between the Contracting Parties relating to the interpretation, application or
fulfilment of the present Convention, including those relating to the responsibility of a State for
genocide or for any of the other acts enumerated in article lll, shall submitted to the International

Court of Justice at the request of any of the parties to the disputes.
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40

Butterworths Concise Australian Legal Dictionary, 2nd ed. (Butterworths, LexisNexis
Butterworths, 1998), p. 416 Substantive law:The branch of the law which creates, defines and regulates
people's rights, duties, powers and liabilities. Substantive law is to be contrasted with procedural law,
the method of enforcing rights and duties, in particular the rule of procedure and evidence.

*" United Nations, Convention on the Prevention and Punishment of the Crime of Genocide

2 United Nations, Convention on the Prevention and Punishment of the Crime of Genocide,

Aualag duiing Autluwd, "dywinguinguaswumaidensafeaiunassitdnaiinug, wih 89

Article lll: The-following acts shall be punishable:

(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.
“ loid, Audalee duiinn - At "ﬂtymﬂgwmﬂLmeLLuamuﬁmmﬁmﬁumimﬁm

Lrihﬁuﬁf“, 111192, Article IV: Persons committing genocide or any of the other acts enumerated in article Il

shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals.
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“ Ibid., Article V: The Contracting Parties undertake to enact, in accordance with their
respective Constitutions, the necessary legislation to give effect to the provisions of the present
Convention, and, in particular, to provide effective penalties for persons guilty of genocide or any of
the other acts enumerated in article Ill.

“Ibid., Autalay duiinn Autuu, "ﬁfyuﬁngumﬂLL@:LLmvmLﬁmmﬁmﬁumﬁhﬁw

g, nii 96,
Article VI: Persons charged with genocide or any of the other acts enumerated in article 11l shall be
tried by a competent tribunal of the State in the territory of which the act was committed, or by such
international penal tribunal as' may have jurisdiction with respect to those Contracting Parties which
shall have accepted its jurisdiction.

“ Ibid., Autlalag duAinn Antuu, "ﬁﬂ;mﬂgummmmmmqLﬁmmﬁmﬁumiﬂhz’m
L&i’]ﬁu'ﬁ:", 111 97, Article VII: Genocide and the other acts enumerated in article Il shall not be
considered as political crimes for the purpose of extradition. The Contracting Parties pledge
themselves in such cases to grant extradition in accordance with their laws and treaties in force.

" United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for Revision

case, Judgment of 26 February 2007, para. 167, "...It is true that the concepts used in paragraphs (b)
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to (e) of Article lll, and particularly that of “complicity”, refer to well known categories of criminal law
and, as such, appear particularly well adapted to the exercise of penal sanctions against individuals."

*® United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for Revision

case, Judgment of 26 February 2007, para. 155, "[t]his case is about State responsibility and seeks to

establish the responsibilities of a State which, through'its leadership, through its organs, committed the
most brutal violations of one of the most sacred instruments of international law”. lag “[i]t is State
responsibility for genocide that this legal proceeding is all about”. It relies in this respect on Article IX of
the Convention, which, it argues, “quite explicitly impose[s] on States a direct responsibility themselves
not to commit genocide or to aid in the commission of genocide”. As to the obligation of prevention
under Atrticle I, a breach of that obligation, according to the Applicant, “is established - it might be said
is ‘eclipsed’ - by the fact that [the Respondent] is itself responsible for the genocide committed; . . . a
State which commits genocide has not fulfilled its commitment to prevent it”

“ Ibid., para. 166, "Since Article IX is essentially a jurisdictional provision, the Court considers
that it should first ascertain whether the substantive obligation on States not to commit genocide may

flow from the other provisions of the Convention."



134

' '
o ¢ =] o v o @

N1IAEAN LNI’]‘W‘LUJ; Sﬁ\uﬂumm@\‘mmﬂuﬂgumaﬁﬁ NEULTNALIAATIATRINITWINNNT

NIAEIA NS

3

AaENAINNI AT LNty el Rveveydtynyn TeuniyniAau) NauN2es

aydryryniuzasnisasineilaanay duiilunisuansdnTaeioliluds 4e 1 saseudtynaas

& o oA N = PR o
azililamansrludnenizingsiu iWeriafiarsaunenindunguunendaneue Ay
LARTIALBINIIHINNNTNIRNEAINHINUE ANALTIUIIANHULAINA1TBINITHINNT9INAE

Aiusnasaiusnstinude 1 sesandinn Inevinli "nnsfusiusnatl’ (undertaking)

o o o =

TlFmneauiesdn fgiuiuensidluniseanagiuag nsauiiuam wisenisdediadu

99

1
o o

LAY AN URUENIMANNTE 1 wAnFNglannfss LR uaN AN LT AT UNANNNA

T o

Tudnwosgiinulinduazwiialindiusnstideauresandynyn Inaeniziuansallunig

£
¥ o Al

o WuEastiAalanann 1y sadl

"62. MeANEUY (LSALAAYIA)  WANIIHINNIIIAIEAI NI LT uAL IR LTy asAtes

aydrynyNANAAsanIsRANN... 48 1 .

o o =l 1o 1 7 = o o =l dl
AN URuanImllddaan.. . wazidetaudalddaduinaenisfuiusnsmiluiEzesnisean

nPUNNE N1EANTENAR wazN1IAEFIedINLANTRT UGN Ty RRINNT ANETIAA T

o Y s [ = o © Y a o aa ]
@u‘]_l’ﬁléu'ﬂ]’]“ll@'l IﬂﬁlL’ilW’]Zﬁﬂ’]?ﬁ“Ll‘W‘uﬁﬂ?Miﬂﬂ’]?ﬁ’ﬂﬁﬂumqiﬂLﬂﬂwuﬁﬂ?mwLLIF]ﬂI)’]’]\ﬂ‘IJ’Q’]ﬂ

[ = o v agf
Wuﬁﬂﬁ‘msﬁ\?ﬂﬁ"]ﬂ{]ﬁl’]?d‘lﬂ@ﬂ"llﬂu"“

%0 Ibid., para. 165, " For the Court both changes - the movement of the undertaking from the
Preambile to the first operative Article and the removal of the linking clause (“in accordance with the
following articles”) - confirm that Article I'does impose distinct obligations-over and above those
imposed by other Articles of the Convention. In particular, the Contracting Parties have a direct
obligation to prevent genocide."

o Ibid., para. 162, "Those characterizations of the prohibition on genocide and the purpose
of the Convention are significant for the interpretation of the second proposition stated in Article | -
the undertaking by the Contracting Parties to prevent and punish the crime of genocide, and
particularly in this context the undertaking to prevent. ... The undertaking is unqualified (a matter
considered later in relation to the scope of the obligation of prevention); and it is not to be read

merely as an introduction to later express references to legislation, prosecution and extradition.
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Those features support the conclusion that Article |, in particular its undertaking to prevent, creates
obligations distinct from those which appear in the subsequent Articles."

°2 United Nations, Vienna Convention on the LLaw of Treaty: Article 53

**"United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for Revision

case, Judgment of 26 February 2007, para. 167, "...It is true that the concepts used in paragraphs (b)

to (e) of Article Ill, and particularly that of “complicity”, refer to well known categories of criminal law
and, as such, appear particularly well adapted to the exercise of penal sanctions against individuals. It
would however not be in keeping with the object and purpose of the Convention to deny that the
international responsibility of a State - even though quite different in nature from criminal responsibility -

can be engaged through one of the acts, other than genocide itself, enumerated in Article I11."
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54 Ibid., para. 166, "... The Article does not expressis verbis require States to refrain from themselves
committing genocide. However, in the view of the Court, taking into account the established purpose of the
Convention, the effect of Article | is to prohibit States from themselves committing genocide”

° Ibid., Joint Declaration of Judges Shi and Koroma, Declaration of Judge Skotnikov,
Separate Opinion of Judge Owada, Separation Opinion of Judge Tomka
*Ibid., Joint Declaration of Judges Shi and Koroma

*"Ibid., Separate Opinion of Judge Owada
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*® United Nations, The Case of the S.S. "Lotus", Ser. A., No. 10, 1927 p. 18, "International

law governs relations between independent States. The rules of law binding up on States therefore
emanate from their own free will as expressed in conventions or by usages generally accepted as
expressing principles of law and established in order to regulate the relations between these co-

existing independent communities or with a view to the achievement of common aims. Restrictions

upon the independence of States cannot therefore be presumed.”
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% Preventgenocide International, Convention on the Prevention and Punishment of the Crime

of Genocide [Online], (n.d.). ‘Available from: http://www.preventgenocide.org/law/convention/text.ntm

[28 July 2008, 10.08], Autlalng AuNuN1 anLIwT, "ﬂzywmgumﬂLmeLmeqLﬂmmﬁlmﬁuma‘m
&rauiing’, nir 74
Article I: The Contracting Parties confirm that genocide, whether committed in time of peace or in
time of war, is a crime under international law which they undertake to prevent and to punish.

“ Ipid., Autalae duAinn Anuw, "ﬁtymﬂg‘wmmLL@:LLqu’mLﬁmmﬁmﬁummhé’w
winsiug’, widn 100,
Article VIII: Any Contracting Party may call upon the competent organs of the United Nations to take
such action under the Charter of the United Nations as they consider appropriate for the prevention
and suppression of acts of genocide or any of the other acts enumerated in article 1.

®! Pieter N. Drost, Genocide: United Nations Legislation on International Criminal Law , p. 120
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* Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society,

(New-York: Oxford: University Press, 2000), Thomas G. Weiss, Military-Civilian Interactions: Intervening

in Humanitarian Crises, (Lanham Md.:Rawman & Littlefield Publishers, Inc., 1999), Schabas, William A.,

Genocide in International Law: The Crimes of crime n1sunsnuaatasduasluiianane (m.A. 1971), N9

wnanuaEeaRe AN luiNy (A.A. 1979), Nsunsnuastasunuaiialugniuan (a.e. 1979)

% Ibid., Wiufilaaadauazaminuduasn (A.A. 1991 - 1993) AngAnsalluveatlouazialala
(A.A. 1992-5) ua¥AngAn19allusdunn (A.A. 1994)

* Wsngisiinsiaded 3.3.1.2

* United Nations, Charter of the United Nation, UN Charter article 2(4), 2(7) and Chapter VII

" quiinn ANy, "ﬂtywmguumLL@zLLmWNLﬁmmLﬁmﬁumiahﬁwwhﬁuf‘, pp. 100 -1
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* United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosniav. Serbia and Montenegro), Preliminary Objections,

Judgment of 11 July 1996, 1996 I.C.J. 595, p. 604, " Fifth preliminary objection, ...whereas the

Federal Republic of Yugoslavia did not exercise any jurisdiction within the region of Bosnia and
Herzegovina at the material time,..."

% Ibid., pp. 615 - 616, para. 31, "Lastly, as to the territorial problems linked to the application
of the Convention, the Court would point out that the only provision relevant *616 to this, Article VI,
merely provides for persons accused of one of the acts prohibited by the Convention to “be tried by

a competent tribunal of the State in the territory of which the act was committed ...”. It would also
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recall its understanding of the object and purpose of the Convention, as set out in its Opinion of 28
May 1951, cited above: ..."

" Ibid., pp. 616, para. 31, “The origins of the Convention show that it was the intention of the
United Nations to condemn and punish genocide as ‘a crime under international law’ involving a
denial of the right of existence of entire human groups, a denial which shocks the conscience of
mankind and results in great losses to humanity, and which is contrary to moral law and to the spirit
and aims of the United Nations (Resolution 96 (1) of the  General Assembly, December 11th 1946).
The first consequence arising from this conception is that the principles underlying the Convention
are principles which are recognized by civilized nations as binding on States, even without any
conventional obligation. A second consequence is the universal character both of the condemnation
of genocide and of the cooperation required ‘in order to liberate mankind from such an odious

scourge’ (Preamble to the Convention).” (I.C.J. Reports 1951, p. 23.)

and obligations erga omnes. The Court notes that the obligation each State thus has to prevent and

to punish the crime of genocide is not territorially limited by the Convention."
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”? Unitéd Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for

Revision case, Judgment of 26 February 2007, paras. 153 -4, "The Applicant suggests that the Court

in that sentence ruled that the obligation extends without territorial limit. The Court does not state the
obligation in that positive way. The Court does not say that the obligation is “territorially unlimited by
the Convention”. Further, earlier in the paragraph, it had quoted from Article VI (about the obligation
of any State in the territory of which the act was committed to prosecute) as “the only provision
relevant to” territorial “problems” related to the application of the Convention. The quoted sentence is
therefore to be understood as relating to the undertaking stated in Article I."

" Ibid., para. 162

" Ibid., para. 165
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" United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary Objections,

Judgment of 11-July- 1996, 1996 I.C.J. 595,p. 765, para. 101, "...The norm prohibiting genocide, as a

norm of jus cogens, establishes" obligations of a State toward the international community as a whole,
hence by its very nature it is the concern of all States. As a norm of jus cogens it does not have, nor could
it possibly have, a limited territorial application with the effect of excluding its application in any part of the
international community. In other words, the norm prohibiting genocide as a universal norm binds States in
all parts of the world. As an absolutely binding norm prohibiting genocide, it binds all subjects of
international law even without any conventional obligation. To that effect, and only to that effect, the
concrete norm is of universal applicability (a norm erga omnes), and hence “non-territorality” as another

pole of limited territorial application may be taken as an element of the very being of a cogent norm of
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genocide prohibition."

® United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for

Revision case, Judgment of 26 February 2007, para. 183, "The substantive obligations arising from

Articles | and lll are not on their face limited by territory. They apply to a State wherever it may be
acting or may be able to act in ways appropriate to meeting the obligations in question."

""Ibid., paras. 439 - 450

° ibid., para. 430 " it is clear that the obligation in question is one of conduct and not one of
result, in the sense that a State cannot be under an obligation to succeed, whatever the circumstances,..."

" Ibid., " The first, which varies greatly from one State to another, is clearly the capacity to
influence effectively the action of persons likely to commit, or already committing, genocide. This
capacity itself depends, among other things, on the geographical distance of the State concerned
from the scene of the events, and on the strength of the political links, as well as links of all other

kinds, between the authorities of that State and the main actors in the events."
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% Ibid., para. 434 " The Court would first note that, during the period under consideration,
the FRY was in a position of influence, over the Bosnian Serbs who devised and implemented the
genocide in Srebrenica, unlike that of any of the other States parties to the Genocide Convention
owing to the strength of the palitical, military-and financial-links-between the FRY on the one hand
and the Republika Srpska and the VRS on the other, which, though somewhat weaker than in the
preceding period, nonetheless remained very close."

*"bid., paras. 435 - 7

® United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), Preliminary Objections,

Judgment of 11 July 1996..1996 |.C.J. 595,para. 101, Dissenting Opinion of Judge ad hoc Kreca, "“‘Now

the first and foremost restriction imposed by international law upon a State is that - failing the existence
of a permissive rule to the contrary - it may not exercise its power in any form in the territory of another
State. In this sense jurisdiction is certainly territorial; it cannot be exercised by a State outside its
territory except by virtue of a permissive rule derived from international custom or from a convention.

In these circumstances, all that can be required of a State is that it should not overstep the limits
which international law places upon its jurisdiction; within these limits, its title to exercise jurisdiction

rests in its sovereignty.”
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* United Nations, The Application of the Genocide Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia v. Serbia and Montenegro), the Application for

Revision case, Judgment of 26 February 2007, para. 430

* Ibid., para. 415, "The Court concludes from the foregoing that the acts of those who committed
genocide at Srebrenica cannot be attributed to the Respondent under the rules of international law of

State responsibility: thus, the international responsibility of the Respondent is not engaged on this basis."
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* United Nations. The Application of the Convention on the Prevention and Punishment of

the Crime of Genocide (Bosnia v. Serbia and Montenegro), Counter-claim, Order of 17 December

1997 [Online]. (n.d.). Available from: http://www.icj-cij.org/docket/files/91/7335.pdf [21 Oct 2008], pp.

248 -249 and pp. 250 - 251
e Ibid., pp: 252 -3, para. 12, "12. Whereas Bosnia and Herzegovina observes that,
moreover, given the specific nature of the obligations embodied in the Genocide Convention,
Yugoslavia could not have adopted any other position; whereas it *253 points to the erga omnes and
non-reciprocal nature of those obligations; and whereas it infers from this that, within the system of
the Convention, "no place remains for the logic of reciprocity"

*Ibid., p. 255, para. 21, "21. Whereas Yugoslavia moreover states that it "agrees with the

Applicant that a breach of the Genocide Convention cannot serve as an excuse for another breach of

the same Convention"
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and Punishment of the Crime of Genocide, Preliminary Objections, Judgment, 1.C.J.

Reports 1996, pp. 615-616, para. 31)""
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% Ibid., p. 258, para. 35, "35. Whereas Bosnia and Herzegovina was right to point to the
erga omnes character of the obligations flowing from the Genocide Convention (see Application of
the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections,
Judgment, I.C.J. Reports 1996, pp. 615-616, para. 31), and the Parties rightly recognized that in no
case could one breach of the Convention serve as an excuse for another; and whereas, however, the
argument drawn from the absence of reciprocity in the scheme of the Convention is not determinative
as regards the assessment of whether there is a legal connection between the principal claim and
the counter-claim, in so far the two Parties pursue, with their respective claims, the same legal aim,
namely the establishment of legal responsibility for violations of the Genocide Convention;"

*Ibid.,
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% James Crawford, The International Law Commission"s Articles on State Responsibility:

Introduction, Text and Commentaries, (London: Cambridge University Press, 2002) ,p. 188, para. 4
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°l James Crawford, The International Law Commission"s Articles on State’ Responsibility:

Introduction, Text and Commentaries, (London: Cambridge University Press, 2002)

% United Nations, Reservation to the Convention on the Prevention and Punishment of the

Crime of Genocide, Advisory opinion, May 28" 1951 [Online]. (n.d.). Available from: http:/www.icj-

cij.org/docket/files/12/4283.pdf [21 Oct 2008], p.23, " In such a convention the contracting States do

not have any interests of their own; they merely have, one and all, a common interest, namely, the
accomplishment of those high purposes which are the raison d'etre of the convention. Consequently,
in a convention of this type one cannot speak of individual advantages or disadvantages to States, or

of the maintenance of a perfect contractual balance between rights and duties."
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United Nations. Charter of the United Nations [Online]. (n.d.). Available from:
http://www.un.org/aboutun/charter/pdffuncharter.pdf [7 Aug 2007], article 2:
(4) All Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in-any other manner inconsistent with the
Purposes of the United Nations.
(7) Nothing contained in the present Charter shall authorize the United Nations to intervene in matters
which are essentially within the domestic jurisdiction of any state or shall require the Members to
submit such matters to settlement under the present Charter; but this principle shall not prejudice the
application of enforcement measures under Chapter VII.

**UN Charterarticle 2(4) and 2(7)

% Ui Antuud, "ﬁzymﬂgumﬂLL@:Lmeq@mmLﬁmﬁumiﬂiﬁwumﬁui', p. 100 - 1

* United nation, The Responsibility to Protect, Report of the International Commission on

Intervention and State Sovereignty, the International Development Centre, (2001), p. VII and XI,
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United Nations. Charter of the United Nations [Online]. (n.d.). Available from:

http://www.un.org/aboutun/charter/pdf/uncharter.pdf [7 Aug 2007], article 41 " The Security Council
may decide what measures not involving the use of armed force are to be employed to give effect to
its decisions, and it may call-upon the Members of the United Nations to apply such measures.
These may include complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of diplomatic relations."

% Ibid.;article 42, "~Should the Security: Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea,
or land forces as may be necessary to maintain or restore international peace and security. Such
action may include demonstrations, blockade, and other operations by air, sea, or land forces of
Members of the United Nations."

* Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society,

pp. 139, 141-6, 158 - 162,@LWNL5N Thomas G. Weiss, Military-Civilian Interactions: Intervening in

Humanitarian Crises, (Rawman & Littlefield Publishers, Inc., 1999) e Human Right Watch, Human

Rights Watch World Report 1995:Events of 1994, (New York: 1994), pp. 278 — 279
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100 Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society, p. 139

1o Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society,

pp. 250 -262, Thomas G. Weiss, Military-Civilian Interactions: Intervening in Humanitarian Crises, p. 108

102

United Nations, Krstic Case, ICTY (Trial Chamber),Case No. IT-98-33-T, August 2, 2001

[Online]. (n.d.). Available from: http://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf [25 Aug

2007],para. 584, " The Trial Chamber concludes that any act committed with the intent to destroy a part

of a group, as such, constitutes an act of genocide within the meaning of the Convention."
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Nicholas J. Wheeler, Saving Strangers: Humanitarian Intervention in International Society, pp.224

- 6, RENHLAN Human Right Watch, Human Rights Watch World Report 1995:Events of 1994, pp. 44 - 6
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MANHIN D

Convention on the Prevention and Punishment of the Crime of Genocide

The Contracting Parties,

Having considered the declaration made by the General Assembly of the United Nations in its
resolution 96 (1) dated 11 December 1946 that genocide is a crime under international law,
contrary to the spirit and aims of the United Nations and condemned by the civilized world,

Recognizing that at all periods of history genocide has inflicted great losses on humanity, and

Being convinced that, in order to liberate mankind from such an odious scourge, international
co-operation is required,

Hereby agree as hereinafter provided:

Article I: The Contracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they undertake to prevent
and to punish.

Article I1: In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Article I11: The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;

(e) Complicity in genocide.

Article IV: Persons committing genocide or any of the other acts enumerated in article 111
shall be punished, whether they are constitutionally responsible rulers, public officials or
private individuals.

Article V: The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the present
Convention, and, in particular, to provide effective penalties for persons guilty of genocide or
any of the other acts enumerated in article 111.

Article VI: Persons charged with genocide or any of the other acts enumerated in article
111 shall be tried by a competent tribunal of the State in the territory of which the act was
committed, or by such international penal tribunal as may have jurisdiction with respect to
those Contracting Parties which shall have accepted its jurisdiction.

Article VI1: Genocide and the other acts enumerated in article 111 shall not be considered
as political crimes for the purpose of extradition.
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The Contracting Parties pledge themselves in such cases to grant extradition in accordance
with their laws and treaties in force.

Article VII1: Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as they consider
appropriate for the prevention and suppression of acts of genocide or any of the other acts
enumerated in article I11.

Article IX: Disputes between the Contracting Parties relating to the interpretation,
application or fulfilment of the present Convention, including those relating to the
responsibility of a State for genocide or for any of the other acts enumerated in article Ill,
shall be submitted to the International Court of Justice at the request of any of the parties to
the dispute.

Article X: The present Convention, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall bear the date of 9 December 1948.

Article XI: The present Convention shall be open until 31 December 1949 for signature on
behalf of any Member of the United Nations and of any nhonmember State to which an
invitation to sign has been addressed by the General Assembly.

The present Convention shall be ratified, and the instruments of ratification shall be deposited
with the Secretary-General of the United Nations.

After 1 January 1950, the present Convention may be acceded to on behalf of any Member of
the United Nations and of any non-member State which has received an invitation as
aforesaid. Instruments of accession shall be deposited with the Secretary-General of the
United Nations.

Article XI11: Any Contracting Party may at any time, by notification addressed to the
Secretary-General of the United Nations, extend the application of the present Convention to
all or any of the territories for the conduct of whose foreign relations that Contracting Party is
responsible.

Article XI111: On the day when the first twenty instruments of ratification or accession
have been deposited, the Secretary-General shall draw up a proces-verbal and transmit a
copy thereof to each Member of the United Nations and to each of the non-member States
contemplated in article XI.

The present Convention shall come into force on the ninetieth day following the date of
deposit of the twentieth.instrument of ratification or accession.

Any ratification-or accession effected, subsequent to the latter date shall become effective on
the ninetieth day following the deposit of the instrument of ratification or accession.

Article X1V: The present Convention shall remain in effect for a period of ten years as
from the date of its coming into force.

It shall thereafter remain in force for successive periods of five years for such Contracting
Parties as have not denounced it at least six months before the expiration of the current
period.

Denunciation shall be effected by a written notification addressed to the Secretary-General of
the United Nations.

Article XV: If, as a result of denunciations, the number of Parties to the present
Convention should become less than sixteen, the Convention shall cease to be in force as
from the date on which the last of these denunciations shall become effective.
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Article XVI: A request for the revision of the present Convention may be made at any
time by any Contracting Party by means of a notification in writing addressed to the
Secretary-General.

The General Assembly shall decide upon the steps, if any, to be taken in respect of such
request.

Article XVI11I: The Secretary-General of the United Nations shall notify all Members of the
United Nations and the non-member States contemplated in article X1 of the following:

(a) Signatures, ratifications and accessions received in accordance with article XI;

(b) Notifications received in accordance with article XIlI;

(c) The date upon which the present Convention comes into force in accordance with article
XII;

(d) Denunciations received in accordance with article XIV;

(e) The abrogation of the Convention in accordance with article XV;

() Notifications received in accordance with article XVI.

Article XVI11: The original of the present Convention shall be deposited in the archives
of the United Nations.

A certified copy of the Convention shall be transmitted to each Member of the United Nations
and to each of the non-member States contemplated in article XI.

Article XIX: The present Convention shall be registered by the Secretary-General of the
United Nations on the date of its coming into force.

Text: U.N.T.S. (United Nations Treaty Series), No. 1021, vol. 78 (1951), p. 277.
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