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There are controversial is8d@sfaout ‘Tying and Bundling’. On the one hand,

I/

Tying and Bundling ‘--.: it “Campbeiition and limit the choice of buyers.

Ano inthis illegal. On the other hand, Tying

he competitors. Such Tying and
7 / \\‘\\“‘“‘
AN

Therefore, Tying ane

and Bundling may e

Bundling will be lege e is no suitable, detailed, and
.-'

obvious guideline cg A9 \\ at can categorize between Legal

and lllegal Tying ang @ a \ ompetition Act B.E.2542 section
.ﬂr ;
25(2), 29. V-~
[ ki
The results @ dy inticatelthat h‘ npetition Law in the past specifically

focused on ‘Tying o Tiedein=8z

at the present time it considers about
‘Technological Tying/BL ﬁ?- A5 her types of Bundling such as ‘Mixed
Bundling’ or ‘BEiRdied Discoun L Adcifionaliy toreigncountries have been developed

Discaunt’ <9

the ideas aboul FYine btedhthe Rule of Reasons as well as

) |

other factors whi can lead to negative effect in the market. In Japan, there is a

theory cﬂdlﬂ ﬂw to punish the illegal tying.
n EU, thau;ornmlss:ons announce uideline o:[ertl ?Restraint which provided
li ji undled Discount’,
ﬂMﬁ iﬁjm gﬂhe ﬂm:a gtlon or Attempted

monopolization' and analyzed the same method as ‘Predatory Pricing’. However, in
Thailand, there are certain problems from the unclear enactment including the law
that could not be practically enforced. Thus, the author would like to propose the

solutions and guideline written in this thesis.
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* O’Donoghue and Padilla, The Law and Economics of Article 82 EC, p.479.

'" Alison Jones and Brenda Sufrin, EC completion law: text, case, and materials 2" ed., (United States of

America: Oxford University Press, 2004), p.603.
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2NAUINTWNNINANIMLEFEN Profix and Bauco atinglafind nousnauiaansgannansla
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3.2.3.1.2 AR Tetra Pak International SA v. Commission (1997)
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mamLL@:fimmﬂLﬂ%qLLﬁmﬂdmLmzﬂdmmﬁmﬁmj SesEmananisnamiionaaludud
FrauRAngasuLLaan LT (aseptic machine) Laznaesd LI ALLAsasINgNa (carton)
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dﬁ@}ﬂ@ﬁﬁ@q%@ﬂmwmﬁﬁmmuu‘?@u’?ﬁwﬁ' TatfalPak fnuaini LazgNANEIARaFLILENNS
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<

[
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3.2.3.1.3"AR-Microsoft vi-Commission (2004)
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ATAfeUaNAIENIINENT TasidN1Tnai U e La st

* Jones and Sufrin, EC completion law: text, case, and materials, pp.371-372.
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ﬂa‘mm‘jﬂuﬁﬂgwmﬂ%dﬁ The Act Concerning Prohibition of Private Monopoly

]
L T & E<HA A LBk

and Maintenance of Fair Trade %78 Anti-Monopoly Act (AML) isa FARSH (5 D EE (1= & OF
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* Mitsuo Matsushita, International Trade and Competition Law in Japan, (United Kingdom: Oxford University
Press, 1993), p.81.

" Ibid.

* Ibid.

® 0samu Igarashi, Non Price Restriction Conducts in Japan. [Online], 7 January 2009. Available from:
http://www.jftc.go.jp /eacpf/05/APECTrainingProgramDecember2004/Igarashi_NonPriceRestriction.pdf

34 Christopher Heath, The System of Unfair Competition Prevention in Japan, (United Kingdom: Kluwer Law

International, 2001), p.267.
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NIAKRUIN N. Sherman Act

TITLE 15 > CHAPTER 1 > § 1

§ 1. Trusts, etc., in restraint of trade illegal; penalty

Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or with foreign nations, is declared to be
illegal. Every person who shall make any contract or engage in any combination or
conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on
conviction thereof, shall be punished by fine net exceeding $100,000,000 if a
corporation, or, if any other person, $1,000,000, orby imprisonment not exceeding 10
years, or by both said punishmenis; in thé diseretion of the court.

TITLE 15 > CHAPTER 1 >.§ 2

§ 2. Monopolizing trade aJfelony; penalty 1

Every person who shall menopolize, or attérﬁ'pt to monopolize, or combine or conspire
with any other person or persons, to.-monoédoli_ze any part of the trade or commerce
among the several States, opwith for_eign néf;quan_, shall be deemed guilty of a felony,
and, on conviction thereof; shall be Qunishe'-q;a‘bj fine not exceeding $100,000,000 if a
corporation, or, if any other person;:$1 ,OO0,0%?& by imprisonment not exceeding 10
years, or by both said punishments; in the disié,réfion of the court.

TITLE 15 > CHAPTER 1> § 3

§ 3. Trusts in Territories or District of Columbia illegal; combination a felony

(a) Every contract, combination in form of trust or otherwise, or conspiracy, in restraint
of trade or commerce, in,any-Territory of.the United States, or.of the District of Columbia,
or in restraint of trade‘orcommercebetween any such Territory and another, or between
any such Territory or Territories and any State or States or the District*of Columbia, or
with foreign nations, or betweef the District of Columbia and.any: State 'or States or
foreign nations, is declared illegal. Every person who shall make any such contract or
engage in any such combination or conspiracy, shall be deemed guilty of a felony, and,
on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a
corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10

years, or both said punishments, in the discretion of the court.
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(b) Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce in any Territory of the United States or of the District of Columbia, or between
any such Territory and another, or between any such Territory or Territories and any
State or States or the District of Columbia, or with foreign nations, or between the District
of Columbia, and any State or States or foreign nations, shall be deemed guilty of a
felony, and, on conviction thereof, shall be punished by fine not exceeding
$100,000,000 if a corporation, or, ifany other person, $1,000,000, or by imprisonment
not exceeding 10 years, or by both said punishments, in the discretion of the court.
TITLE 15 > CHAPTER 1 >.§4 -
§ 4. Jurisdiction of courts; duty'of-United States attorneys; procedure
The several district courts afstheUnited Stlates are invested with jurisdiction to prevent
and restrain violations'of seetions A to 7 Of?LthliS title; and it shall be the duty of the several
United States attorneysy'in their, respectivezdiqtricts, under the direction of the Attorney
General, to institute proceedings in equity. ti)‘_prrevent and restrain such violations. Such
proceedings may be by way of péﬁtijon setti}wé férth the ecase and praying that such

¥ K

violation shall be enjoined onotherwise prohib,i@_e'_g., When the parties complained of shall

have been duly notified of such petition the courtishall proceed, as soon as may be, to

Il

the hearing and determination of the case; and pending suéh_petition and before final

decree, the court may at any time make such temporary restraining order or prohibition
as shall be deemed justin the premises.

TITLE 15 > CHAPTER 1 >§"5

§ 5. Bringing in additional parties

Whenever it shall appear to the courtidbefore which any proceeding under section 4 of
this title'may be pending, that the 'ends of justice require that other parties should be
brought before the court, the court may cause them to be summoned, whether they
reside in the district in which the court is held or not; and subpoenas to that end may be
served in any district by the marshal thereof.

TITLE 15 > CHAPTER 1 > § 6

§ 6. Forfeiture of property in transit

Any property owned under any contract or by any combination, or pursuant to any

conspiracy (and being the subject thereof) mentioned in section 1 of this title, and being
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in the course of transportation from one State to another, or to a foreign country, shall be
forfeited to the United States, and may be seized and condemned by like proceedings
as those provided by law for the forfeiture, seizure, and condemnation of property
imported into the United States contrary to law.

TITLE 15 > CHAPTER 1 > § 6a

§ 6a. Conduct involving trade or commerce with foreign nations

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce (other
than import trade or import commerce) with foreign nations unless—

(1) such conduct has a direct, substantial, and‘reasonably foreseeable effect—

(A) on trade or commerce which is not trade or commerce with foreign nations, or on
import trade or import commeree with foreign nations, or

(B) on export trade or exporircommerce V\'iith foreign nations, of a person engaged in
such trade or commerce in the United States; and

(2) such effect gives risé to a cIaim»gnder t]llf’]‘e )provisions of sections 1 to 7 of this title,
other than this section. | JJ F

If sections 1 to 7 of this title apply to such conduct only because of the operation of
paragraph (1)(B), then sections 1 to 7 of thls{tjt?e)shall apply to such conduct only for
injury to export business in the United States..-],m,_‘- .

TITLE 156 > CHAPTER- 1>87

§ 7. “Person” or persons” defined

The word “person”, or *persons”, wherever used in sections 1 to 7 of this title shall be
deemed to include corporations and associations existing under or authorized by the
laws of either the United States, thelaws of any ofithe Territoriesythe laws of any State,

or the laws of any foreign country.
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NANUIN AU, Clayton Act

TITLE 15 > CHAPTER 1 > § 12

§ 12. Definitions; short title

(a) “Antitrust laws,” as used herein, includes the Act entitled “An Act to protect trade
and commerce against unlawful restraints and monopolies,” approved July second,
eighteen hundred and ninety; sections seventy-three to seventy-six, inclusive, of an Act
entitled “An Act to reduce taxation, to provide revenue for the Government, and for other
purposes,” of August twenty-seventh, eighteen hundred and ninety-four; an Act entitled
“An Act to amend sections seventy-three and.seventy-six of the Act of August twenty-
seventh, eighteen hundred and ninety—fdjr, entitled ‘An Act to reduce taxation, to
provide revenue for the Government, and for other purposes,’ ” approved February
twelfth, nineteen hundrediand.thirteen; anle also this Act.

“Commerce,” as used hegein, means“{radé;c;'f commerce among the several States and
with foreign nations, or between the"District,ofCqumbia or any Territory of the United
States and any State, Territory, or foreign né};on,: or between any insular possessions or
other places under the jurisdi¢tion ofithe Uﬁi.téd.States, or between any such possession
or place and any State or Territdr“y ofthe Unifé;i%{ates or the District of Columbia or any
foreign nation, or within the District of Columeié".o'r"any Territ_ory or any insular
possession or other pléeeﬁﬁdeﬁhe—juﬁsd'rcﬂon of the United'lStates: Provided, That
nothing in this Act cdr;ta'ined shall apply to the Philippine lslgnds.

The word “person” or “5érsons” wherever used in this Actvshall be deemed to include
corporations and associations existing underorauthorized by the laws of either the
United States, the laws of any of the Territories, the laws of any State, or the laws of any
foreign’ couniry:

(b) This Act may be cited as the “Clayton Act”.
TITLE 15 > CHAPTER 1 > § 13

§ 13. Discrimination in price, services, or facilities

(a) Price; selection of customers

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, either directly or indirectly, to discriminate in price between different

purchasers of commodities of like grade and quality, where either or any of the
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purchases involved in such discrimination are in commerce, where such commodities
are sold for use, consumption, or resale within the United States or any Territory thereof
or the District of Columbia or any insular possession or other place under the jurisdiction
of the United States, and where the effect of such discrimination may be substantially to
lessen competition or tend to create a monopoly in any line of commerce, or to injure,
destroy, or prevent competition with any person who either grants or knowingly receives
the benefit of such discrimination, or with customers of either of them: Provided, That
nothing herein contained shall prevent differentials which make only due allowance for
differences in the cost of manufacture, sale; or delivery resulting from the differing
methods or quantities in whiehrsueh commodities-arete such purchasers sold or
delivered: Provided, howeversThat the Federal Trade Commission may, after due
investigation and hearing te'all interested']parties, fix and establish quantity limits, and
revise the same as it finds fecessary, as to particular commodities or classes of
commodities, where itfindsithat available aurqhasers in greater quantities are so few as
to render differentials on‘account thereof urij'ulstIy discriminatory or promotive of
monopoly in any line of Commerce;?nd the!:fé_r_?(:going shall then not be construed to
permit differentials based on diffefences-in quéﬁij{ies greater than those so fixed and
established: And provided furtheg, - Fhat nothiqz:)-.'tie.rein contained shall prevent persons

engaged in selling gon_s, wares, or merchandise in-commeree from selecting their own

customers in bona fide-transactions and not in restraint of trézde: And provided further,
That nothing herein coritained shall prevent price changes from time to time where in
response to chariging conditionsraffecting the manket fororthesmarketability of the
goods concerned, such as but not limited to actual or imminent deterioration of
perishable,geods, obsalesecence of seasonal.goeds;, distress,sales-under court process,
or sales in good faith'in discontinuance*of business ih the goods'concerned.

(b) Burden of rebutting prima-facie case of discrimination

Upon proof being made, at any hearing on a complaint under this section, that there has
been discrimination in price or services or facilities furnished, the burden of rebutting the
prima-facie case thus made by showing justification shall be upon the person charged
with a violation of this section, and unless justification shall be affirmatively shown, the

Commission is authorized to issue an order terminating the discrimination: Provided,
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however, That nothing herein contained shall prevent a seller rebutting the prima-facie
case thus made by showing that his lower price or the furnishing of services or facilities
to any purchaser or purchasers was made in good faith to meet an equally low price of a
competitor, or the services or facilities furnished by a competitor.

(c) Payment or acceptance of commission, brokerage, or other compensation

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to pay or grant, or to receive or accept, anything of value as a commission,
brokerage, or other compensation, or any allowance or discount in lieu thereof, except
for services rendered in connection with the sale orpurchase of goods, wares, or
merchandise, either to thesetherparty to'such transaetion or to an agent, representative,
or other intermediary therein.where such intermediary is acting in fact for or in behalf, or
is subject to the direct or indireet gontrol, Ibf any party to such transaction other than the
person by whom such compens$ationis sa granted or paid.

(d) Payment for services or, facilities__.fof pro_;egsing orsale

It shall be unlawful for any person engaged?fn.clc_)mmerce to pay or contact for the
payment of anything of valtie to or for the ber}efn of a customer of such person in the

course of such commerce as compensation orin consideration for any services or

facilities furnished by or through sueh custorn,én'iﬁ_connection with the processing,

handling, sale, or offerth for sale of any products or comm’lpdities manufactured, sold,

or offered for sale by éﬁch person, unless such payment or ‘C'<I>nsideration is available on
proportionally equal terms to all other customers competing in the distribution of such
products or commedities.

(e) Furnishing sernvices or facilities for processing, handling, etc.

It shall be unlawful for any.person.to discriminate,in-favor,of,onepurchaser against
another purchaser or'purchasers of'a commodity' boughtforresale; with“or without
processing, by contracting to furnish or furnishing, or by contributing to the furnishing of,
any services or facilities connected with the processing, handling, sale, or offering for
sale of such commodity so purchased upon terms not accorded to all purchasers on
proportionally equal terms.

(f) Knowingly inducing or receiving discriminatory price
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It shall be unlawful for any person engaged in commerce, in the course of such
commerce, knowingly to induce or receive a discrimination in price which is prohibited
by this section.

TITLE 15 > CHAPTER 1 > § 14

§ 14. Sale, etc., on agreement not to use goods of competitor

It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to lease or make a sale or contract for sale of goods, wares, merchandise,
machinery, supplies, or other commoadities; whether patented or unpatented, for use,
consumption, or resale within the United States orany Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction of the United
States, or fix a price charged thereior, or discount from, or rebate upon, such price, on
the condition, agreement, optindersianding that the lessee or purchaser thereof shall not
use or deal in the goods, wares; mefchandise, machinery, supplies, or other
commodities of a competitoor,Compétitors of the lessor or seller, where the effect of
such lease, sale, or contract for sale or suCﬁl_cﬂondition, agreement, or understanding
may be to substantially lessen corﬁpfetition orﬂtend to create a monopoly in any line of

o
commerce.

TITLE 15 > CHAPTER 1 >§ 15

e id 44
-

o]
8 J oy
o el

§ 15. Suits by persons injured

(a) Amount of recovéfy"; prejudgment interest

Except as provided in sgbsection (b) of this section, any person who shall be injured in
his business or property Bysgason of anything/forbidden in the antitrust laws may sue
therefor in any district court of the United States in the districtin which the defendant
resides or is found or has an agent, without respect-to the amount imycontroversy, and
shall reeoverithreefold the damages by.him sustained, and;the cost'of suit, including a
reasonable attorney’s fee. The court may award under this section, pursuant to a motion
by such person promptly made, simple interest on actual damages for the period
beginning on the date of service of such person’s pleading setting forth a claim under
the antitrust laws and ending on the date of judgment, or for any shorter period therein, if

the court finds that the award of such interest for such period is just in the
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circumstances. In determining whether an award of interest under this section for any
period is just in the circumstances, the court shall consider only—

(1) whether such person or the opposing party, or either party’s representative, made
motions or asserted claims or defenses so lacking in merit as to show that such party or
representative acted intentionally for delay, or otherwise acted in bad faith;

(2) whether, in the course of the action involved, such person or the opposing party, or
either party’s representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or otherwise providing for expeditious
proceedings; and

(3) whether such person orthe-opposing party; oreither party’s representative, engaged
in conduct primarily for the purpose of delaying the litigation or increasing the cost
thereof. I'L

(b) Amount of damages payahle io foreign states and instrumentalities of foreign states
(1) Except as provided'in paragraph (é), aﬁy person who is a foreign state may not
recover under subsection (a) of this section?ar.l émount in‘excess of the actual damages
sustained by it and the caost of: suit,di_r:lcludin'g:jd;é_lr'easonable attorney’s fee.

(2) Paragraph (1) shall not apply to a foreign'éféié if—

(A) such foreign state would be-denied, undé,r:s'e;ctlon 1605 (a)(2) of title 28, immunity in

a case in which the ao_iéion is based upon a commercial actj:\;/ity, or an act, that is the
subject matter of its c";l'a“‘im under this section; |

(B) such foreign state waives all defenses based upon or arising out of its status as a
foreign state, to=any: claims Joroughtagainstitinthe sameaction;

(C) such foreignsstate engages primarily in commercial activities; and

(D) such,foreign-state dees-notfunction, with.respect te thescommerCial activity, or the
act, that is the subject matter of'its claim under this section‘as a procurement entity for
itself or for another foreign state.

(c) Definitions

For purposes of this section—

(1) the term “commercial activity” shall have the meaning given it in section 1603 (d) of
title 28, and

(2) the term “foreign state” shall have the meaning given it in section 1603 (a) of title 28.
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TITLE 15 > CHAPTER 1 > § 15a

§ 15a. Suits by United States; amount of recovery; prejudgment interest

Whenever the United States is hereafter injured in its business or property by reason of
anything forbidden in the antitrust laws it may sue therefor in the United States district
court for the district in which the defendant resides or is found or has an agent, without
respect to the amount in controversy, and shall recover threefold the damages by it
sustained and the cost of suit. The court may award under this section, pursuant to a
motion by the United States promptly:made, simple interest on actual damages for the
period beginning on the date of service of the.pleading of the United States setting forth
a claim under the antitrust laws and ending on the date of judgment, or for any shorter
period therein, if the court finds-that'the award of such interest for such period is just in
the circumstances. In determining whethelr an award of interest under this section for
any period is just in the Circumstances, theL court shall eonsider only—

(1) whether the United.8tates or the_ppposfuﬁglparty, or either party’s representative,
made motions or asserted claims or defens)e_s Fso lacking in merit as to show that such
party or representative acted inteh'tiofnally fcé'}jéjéiay or otherwise acted in bad faith;

vl
(2) whether, in the course of the action involve_ag,':}-lhe United States or the opposing party,

or either party’s representative, violated any applicable rule, statute, or court order

providing for sanctignsifor dilatory behavior or otherwise prév_iding for expeditious

proceedings;

(3) whether the United-States or the opposing party, or either party’s representative,
engaged in conduct primarilyfor the purpose 0f delaying. the litigation or increasing the
cost thereof; and

(4) whether the award of such interest is necessarye compensate thé United States
adequatelyifor the injuryisustained by the United States.

TITLE 15 > CHAPTER 1 > § 15b

§ 15b. Limitation of actions

Any action to enforce any cause of action under section 15, 15a, or 15¢ of this title shall
be forever barred unless commenced within four years after the cause of action
accrued. No cause of action barred under existing law on the effective date of this Act

shall be revived by this Act.
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TITLE 15 > CHAPTER 1 > § 15¢

§ 15c. Actions by State attorneys general

(a) Parens patriae; monetary relief; damages; prejudgment interest

(1) Any attorney general of a State may bring a civil action in the name of such State, as

parens patriae on behalf of natural persons residing in such State, in any district court of

the United States having jurisdiction of the defendant, to secure monetary relief as

provided in this section for injury sustained by such natural persons to their property by

reason of any violation of sections 1 te 7 ofithis title. The court shall exclude from the

amount of monetary relief awarded in such actioarany amount of monetary relief

(A) which duplicates amounts which have been awarded for the same injury, or

(B) which is properly allocable. te

(i) natural persons who haveexgluded théiir claims pursuant to subsection (b)(2) of this

section, and 3 &

(ii) any business entity. _. " p

(2) The court shall awardithe State as monéht_ar;/ relief threefold the total damage

sustained as described in paragré'ph (1) ofthls Jéubsection, and the cost of suit,
i ¥ K

including a reasonable attorney’s fee. The Coy,ft;_may award under this paragraph,

pursuant to a motion by such State promptly: _’gdq,_simple interest on the total damage

i
gl

for the period beginningon the date of service of such Staté’s pleading setting forth a

claim under the antitfust_ laws and ending on the date ofjudgment, or for any shorter
period therein, if the court finds that the award of such interest for such period is just in
the circumstances..In determining whether an‘award. of interest under this paragraph for
any period is just in‘the‘eircumstances, the court shall“‘consider only—

(A) whether such State or the opposifig party, or eithier party’s representative, made
motions or assertediclaims ar defensesiso lacking inmmerit as to show that such party or
representative acted intentionally for delay or otherwise acted in bad faith;

(B) whether, in the course of the action involved, such State or the opposing party, or
either party’s representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or other wise providing for expeditious

proceedings; and
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(C) whether such State or the opposing party, or either party’s representative, engaged
in conduct primarily for the purpose of delaying the litigation or increasing the cost
thereof.

(b) Notice; exclusion election; final judgment

(1) In any action brought under subsection (a)(1) of this section, the State attorney
general shall, at such times, in such manner, and with such content as the court may
direct, cause notice thereof to be given by publication. If the court finds that notice given
solely by publication would deny due process of law to any person or persons, the court
may direct further notice to such person or persons.according to the circumstances of
the case. -

(2) Any person on whose behalf an action is brought under subsection (a)(1) of this
section may elect to exclude from adjudicllation the portion of the State claim for
monetary relief attributabledo him/byfiling notice of such election with the court within
such time as specifiedin the notioe_.gi\;en Ea?urguant to paragraph (1) of this subsection.
(3) The final judgment in‘an action under sébgegtion (a)(1) of this section shall be res

judicata as to any claim under section15 oﬁ_{"Erh__is title by any person on behalf of whom

such action was brought and whe fails to give sueh notice within the period specified in

the notice given pursuant to paragraph (1) of;,t}aig;subsection.

(c) Dismissal or comptomise of action

An action under subééétion (a)(1) of this section shall not be"dismissed or compromised
without the approval of the court, and notice of any proposed dismissal or compromise
shall be given in"such manner asrthe caurt direets:

(d) Attorneys’ fegs

In any action-under.subsection(a)-of this section—

(1) the amount of the "plaintiffs’ attorney’s fee, if any, 'shall’lbedetermined-by the court;
and

(2) the court may, in its discretion, award a reasonable attorney’s fee to a prevailing
defendant upon a finding that the State attorney general has acted in bad faith,

vexatiously, wantonly, or for oppressive reasons.
TITLE 15 > CHAPTER 1 > § 15d

§ 15d. Measurement of damages
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In any action under section 15¢ (a)(1) of this title, in which there has been a
determination that a defendant agreed to fix prices in violation of sections 1 to 7 of this
title, damages may be proved and assessed in the aggregate by statistical or sampling
methods, by the computation of illegal overcharges, or by such other reasonable system
of estimating aggregate damages as the court in its discretion may permit without the
necessity of separately proving the individual claim of, or amount of damage to, persons
on whose behalf the suit was brought.

TITLE 15 > CHAPTER 1 > § 15e

§ 15e. Distribution of damages

Monetary relief recovered. in an action under section 15¢ (a)(1) of this title shall—

(1) be distributed in such'mangner as the district court in'its discretion may authorize; or
(2) be deemed a civil penallybythe court and deposited with the State as general
revenues;

subject in either case te thesrequirement thét any distribution procedure adopted afford
each person a reasonable opportunity.to séllc_u.re his appropriate portion of the net
monetary relief. s ; A

TITLE 15 > CHAPTER 1 > § 15f

§ 15f. Actions by Attorney General T
(a) Notification to State attorneryrgreneral il
Whenever the Attornéy General of the United States has brourght an action under the
antitrust laws, and he has reason to believe that any State attorney general would be
entitled to bring an action‘under this Act based substantially on the same alleged
violation of the lantittustilawsghe shall promptly give written naotification thereof to such
State attorney general.

(b) Avdilability of files and other materials

To assist a State attorney general in evaluating the notice or in bringing any action under
this Act, the Attorney General of the United States shall, upon request by such State
attorney general, make available to him, to the extent permitted by law, any investigative
files or other materials which are or may be relevant or material to the actual or potential
cause of action under this Act.

TITLE 15 > CHAPTER 1 > § 15¢

§ 15g. Definitions
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For the purposes of sections 15¢, 15d, 15e, and 15f of this title:

(1) The term “State attorney general” means the chief legal officer of a State, or any
other person authorized by State law to bring actions under section 15c¢ of this title, and
includes the Corporation Counsel of the District of Columbia, except that such term does
not include any person employed or retained on—

(A) a contingency fee based on a percentage of the monetary relief awarded under this
section; or

(B) any other contingency fee basis, unless the amount of the award of a reasonable
attorney’s fee to a prevailing plaintiff is determined by the court under section 15¢ (d)(1)
of this title. <

(2) The term “State” means a.State; the District of Columbia, the Commonwealth of
Puerto Rico, and any othegterriiory on possession of the United States.

(3) The term “natural persons” doés ot include proprietorships or partnerships.

TITLE 15 > CHAPTER™1 >.§ 16h L 4

§ 15h. Applicability of parens patriae actioi;_s

Sections 15¢, 15d, 15e€, 151, and 1-'5g'- of this-_':tfil_é:shall apply in any State, unless such
State provides by law for its nonappikabilityﬂ fndsgph State.

TITLE 15 > CHAPTER 1 > § 16 T3

§ 16. Judgments

o]
8 J oy
o el

(a) Prima facie evidérfée; collateral estoppel

A final judgment or decfee heretofore or hereatter rendered in any civil or criminal
proceeding brought by of orsbehalf of the United States under the antitrust laws to the
effect that a defendant has violated said laws shall e prima facie evidence against
such defendant in any action or procgeding brought.by any other party against such
defendant under said laws as to all matters respecting which said judgment or decree
would be an estoppel as between the parties thereto: Provided, That this section shall
not apply to consent judgments or decrees entered before any testimony has been
taken. Nothing contained in this section shall be construed to impose any limitation on
the application of collateral estoppel, except that, in any action or proceeding brought

under the antitrust laws, collateral estoppel effect shall not be given to any finding made
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by the Federal Trade Commission under the antitrust laws or under section 45 of this title
which could give rise to a claim for relief under the antitrust laws.

(b) Consent judgments and competitive impact statements; publication in Federal
Register; availability of copies to the public

Any proposal for a consent judgment submitted by the United States for entry in any civil
proceeding brought by or on behalf of the United States under the antitrust laws shall be
filed with the district court before which such proceeding is pending and published by
the United States in the Federal Register at least 60 days prior to the effective date of
such judgment. Any written comments relating.io sueh proposal and any responses by
the United States thereto, shall-also be filed with-suehrdistrict court and published by the
United States in the Federal Reqgister within such sixty-day period. Copies of such
proposal and any other materials and doéluments which the United States considered
determinative in formulating such/proposal, shall also be made available to the public at
the district court and in"such other d.istricts?astthe court may subsequently direct.
Simultaneously with the filing'of such prop(;sall, qnless otherwise instructed by the court,

the United States shall file:with the district C'Q})_rt, publish'in the Federal Register, and

thereafter furnish to any person upen request, a competitive impact statement which

shall recite— =

(1) the nature and purgﬁe of the proceeding;

(2) a description of thepractices or events giving rise to the"éllleged violation of the
antitrust laws;

(3) an explanatioh of the: preposahfer a gensentjudgment, ineluding an explanation of
any unusual cirgumstances giving rise to such proposal or any provision contained
thereinreliefsto.be obtained, thereby, andthe.anticipated, effects, on-Competition of such
relief;

(4) the remedies available to potential private plaintiffs damaged by the alleged violation
in the event that such proposal for the consent judgment is entered in such proceeding;
(5) a description of the procedures available for modification of such proposal; and

(6) a description and evaluation of alternatives to such proposal actually considered by
the United States.

(c) Publication of summaries in newspapers
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The United States shall also cause to be published, commencing at least 60 days prior
to the effective date of the judgment described in subsection (b) of this section, for 7
days over a period of 2 weeks in newspapers of general circulation of the district in
which the case has been filed, in the District of Columbia, and in such other districts as
the court may direct—

(i) a summary of the terms of the proposal for consent judgment,

(i) a summary of the competitive impact statement filed under subsection (b) of this
section,

(iii) and a list of the materials-and documentstindersubsection (b) of this section which
the United States shall make-available for purpeses-ef-meaningful public comment, and
the place where such materials and documents are available for public inspection.

(d) Consideration of publics€omments by I'f\ttorney General and publication of response
During the 60-day period as specified in subsection (b) of this section, and such
additional time as the United States_.méy re_augst and the court may grant, the United
States shall receive andi€onsider any Writtéﬁ E:ornments relating to the proposal for the
consent judgment submitted underﬂ égbsect:t'(?;%)d('b) of this section. The Attorney General

or his designee shall establish proeedures to eamy out the provisions of this subsection,

but such 60-day time period shall not be shdciéhé,d_except by order of the district court

upon a showing that.

(1) extraordinary circ'u‘r;wstances require such shortening and'l

(2) such shortening is not adverse to the public interest. At'the close of the period during
which such comments may;be received; thezUnited States shallfile with the district court
and cause to beypublished in the Federal Register a response to such comments. Upon
applicationsby: the United States, the district,court may,for good.cause(hased on a
finding that'the expense of publication in the Federal Register exceedsthe public
interest benefits to be gained from such publication), authorize an alternative method of
public dissemination of the public comments received and the response to those
comments.

(e) Public interest determination
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(1) Before entering any consent judgment proposed by the United States under this
section, the court shall determine that the entry of such judgment is in the public
interest. For the purpose of such determination, the court shall consider—

(A) the competitive impact of such judgment, including termination of alleged violations,
provisions for enforcement and modification, duration of relief sought, anticipated effects
of alternative remedies actually considered, whether its terms are ambiguous, and any
other competitive considerations bearing upon the adequacy of such judgment that the
court deems necessary to a determination of whether the consent judgment is in the
public interest; and

(B) the impact of entry of suehjudgmenttipon-compeiition in the relevant market or
markets, upon the public generally and individuals alleging specific injury from the
violations set forth in the complaint includi'pg consideration of the public benefit, if any,
to be derived from a determiination of the issues at trial.

(2) Nothing in this section shallidbe construéyﬂd to require the court to conduct an
evidentiary hearing or to'require the court té‘.per_mit anyone to intervene.

(f) Procedure for public interest detefminati’c_)fg;__
In making its determination under subsection (€)of this section, the court may—

(1) take testimony of Government officials or?qkp,eris or such other expert witnesses,

upon motion of any paftLor participant or upon its own mqtﬁbn, as the court may deem
appropriate; | |

(2) appoint a special master and such outside consultants or expert witnesses as the
court may deemappropriatesandjreguestiand ebtain thewiewsszevaluations, or advice
of any individual; group or agency of government with respect to any aspects of the
proposed judgment-or the effect ofisuch judgment,-in such.manneras the court deems
appropriate;

(3) authorize full or limited participation in proceedings before the court by interested
persons or agencies, including appearance amicus curiae, intervention as a party
pursuant to the Federal Rules of Civil Procedure, examination of witnesses or
documentary materials, or participation in any other manner and extent which serves the

public interest as the court may deem appropriate;
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(4) review any comments including any objections filed with the United States under
subsection (d) of this section concerning the proposed judgment and the responses of
the United States to such comments and objections; and

(5) take such other action in the public interest as the court may deem appropriate.

(g) Filing of written or oral communications with the district court

Not later than 10 days following the date of the filing of any proposal for a consent
judgment under subsection (b) of this section, each defendant shall file with the district
court a description of any and all written or oral communications by or on behalf of such
defendant, including any and all written or oral. eérmmunications on behalf of such
defendant by any officer, direetor, employee, oragentof such defendant, or other
person, with any officer or employée of the United States concerning or relevant to such
proposal, except that any such Communidations made by counsel of record alone with
the Attorney General or thefemployges of the Department of Justice alone shall be
excluded from the requirements of this sub_éeqtion. Prior to the entry of any consent
judgment pursuant to the antitrust laws, eaéh quendant shall certify to the district court
that the requirements of this subseq_t{pn hav;e;p_e-en complied with and that such filing is
a true and complete description ai‘such com'i’rﬂm'}cations known to the defendant or

which the defendant reasonably should have”'ﬁkn'o;wn.

(h) Inadmissibility as. eygence of proceedings before the df:strict court and the
competitive impact s:tétement |

Proceedings before thedistrict court under subsections (€) and (f) of this section, and
the competitiverimpact statementfiled under:subsection (b):of this section, shall not be
admissible against any defendant in any action or proceeding brought by any other
party againstssueh defendant under the,antitrustlaws or by.thedJnited States under
section 15a of this title nor'constitute'a basis for the introduction of'the ‘consent
judgment as prima facie evidence against such defendant in any such action or
proceeding.

(i) Suspension of limitations

Whenever any civil or criminal proceeding is instituted by the United States to prevent,
restrain, or punish violations of any of the antitrust laws, but not including an action

under section 15a of this title, the running of the statute of limitations in respect to every
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private or State right of action arising under said laws and based in whole or in part on
any matter complained of in said proceeding shall be suspended during the pendency
thereof and for one year thereafter: Provided, however, That whenever the running of the
statute of limitations in respect of a cause of action arising under section 15 or 15¢ of
this title is suspended hereunder, any action to enforce such cause of action shall be
forever barred unless commenced either within the period of suspension or within four
years after the cause of action accrued.

TITLE 15 > CHAPTER 1 > § 17

§ 17. Antitrust laws not applicable to labor organizations

The labor of a human being.is not a commodity or article of commerce. Nothing
contained in the antitrust'laws_shallbe canstrued to forbid the existence and operation
of labor, agricultural, or hortieultural orgaqizations, instituted for the purposes of mutual
help, and not having capital’Stockior conducted for profit, or to forbid or restrain
individual members of stich,organizations fr f'om lawfully carrying out the legitimate
objects thereof; nor shallisuch organlzatlons, or the members thereof, be held or
construed to be illegal combmanns or consp|raC|es in restraint of trade, under the
antitrust laws. i A A

TITLE 15 > CHAPTER 1 >§18 T R

§ 18. Acquisition by one corporatlon of stock of another

No person engaged in. ‘commerce or in any act|V|ty affectlng commerce shall acquire,

directly or indirectly, the;.whole or any part of the stock or.other share capital and no
person subject to the jurisdietion of the Fedefal Trade Commission shall acquire the
whole or any part of the assets of another person engaged also in commerce or in any
activity affecting commerce, where infany line of commerce or in any activity affecting
commerge inany section of the country,.the effect of such acquisition may be
substantially to lessen competition, or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or other
share capital and no person subject to the jurisdiction of the Federal Trade Commission
shall acquire the whole or any part of the assets of one or more persons engaged in
commerce or in any activity affecting commerce, where in any line of commerce or in

any activity affecting commerce in any section of the country, the effect of such
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acquisition, of such stocks or assets, or of the use of such stock by the voting or
granting of proxies or otherwise, may be substantially to lessen competition, or to tend to
create a monopoly.

This section shall not apply to persons purchasing such stock solely for investment and
not using the same by voting or otherwise to bring about, or in attempting to bring about,
the substantial lessening of competition. Nor shall anything contained in this section
prevent a corporation engaged in commerce or in any activity affecting commerce from
causing the formation of subsidiary corporations for the actual carrying on of their
immediate lawful business, or.the natural andlegitimate branches or extensions thereof,
or from owning and holdingrallera part of the stoek-of'such subsidiary corporations,
when the effect of such formation.is not td substantially lessen competition.

Nor shall anything herein centained be cd'pstrued to prohibit any common carrier
subject to the laws to regulate éommerce from aiding in the construction of branches or
short lines so located as to become_.feeder; to the main line of the company so aiding in
such construction or from acquiring or own;ngl aI_I or any part of the stock of such branch
lines, nor to prevent any such Comm_én carr’iéf_frém acquiring and owning all or any part
of the stock of a branch or short;l‘ine-construC'Iéaaby an independent company where
there is no substantial competition-between ﬁtw;-.cpmpany owning the branch line so

constructed and the,cgmpanv owning the main line aoquir_if]gvthe property or an interest

therein, nor to prevent such common carrier from extending’élny of its lines through the
medium of the acquisition of stock or otherwise of any othér common carrier where there
is no substantial*Campetitionbetweenithe campany extending its+lines and the company
whose stock, preperty, or an interest therein is so acquired.

Nothing-contained in.this section shall be held to,affect,or impair, any right heretofore
legally acquired: 'Provided, That nothing in this section shall*be held or'eonstrued to
authorize or make lawful anything heretofore prohibited or made illegal by the antitrust
laws, nor to exempt any person from the penal provisions thereof or the civil remedies
therein provided.

Nothing contained in this section shall apply to transactions duly consummated
pursuant to authority given by the Secretary of Transportation, Federal Power

Commission, Surface Transportation Board, the Securities and Exchange Commission in
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the exercise of its jurisdiction under section 79j of this title,[1] the United States Maritime
Commission, or the Secretary of Agriculture under any statutory provision vesting such
power in such Commission, Board, or Secretary.

TITLE 15 > CHAPTER 1 > § 18a

§ 18a. Premerger notification and waiting period

(a) Filing

Except as exempted pursuant to subsection (c) of this section, no person shall acquire,
directly or indirectly, any voting securities or assets of any other person, unless both
persons (or in the case of a tender offer, the.aequifing person) file notification pursuant
to rules under subsection (d)(1) of this seetion and the waiting period described in
subsection (b)(1) of this'sectionshas expired, if—

(1) the acquiring person, ordhe person w)*lose voting securities or assets are being
acquired, is engaged in commerce o in ar]y.-activity affecting commerce; and

(2) as a result of such acéquisition, the aoquriqg person would hold an aggregate total
amount of the voting securities and assets 'éj t;le acquired person—

(A) in excess of $200,000,000 (as adjusted and publlshed for each fiscal year beginning
after September 30, 2004, in the pame mann:-;rdagprowded in section 19 (a)(b) of this
title to reflect the percentage C)h_a_n_ge in.the g(g§i national product for such fiscal year
compared to the gross national broduct forthe-year ending"S_eptember 30, 2003); or
®) ’

(i) in excess of $50,000,000 (as so adjusted and publishe@) but not in excess of

$200,000,000 (as so adjusted*and published):"and

(ii)

() any voting securities or assets of a person engaged in manufactdring which has
annual net sales oritotalkassetsiof$10,000,000 (as so adjusted andipublished) or more
are being acquired by any person which has total assets or annual net sales of
$100,000,000 (as so adjusted and published) or more;

() any voting securities or assets of a person not engaged in manufacturing which has
total assets of $10,000,000 (as so adjusted and published) or more are being acquired
by any person which has total assets or annual net sales of $100,000,000 (as so

adjusted and published) or more; or
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(1) any voting securities or assets of a person with annual net sales or total assets of
$100,000,000 (as so adjusted and published) or more are being acquired by any person
with total assets or annual net sales of $10,000,000 (as so adjusted and published) or
more.

In the case of a tender offer, the person whose voting securities are sought to be
acquired by a person required to file notification under this subsection shall file
notification pursuant to rules under subsection (d) of this section.

(b) Waiting period; publication; voting securitics

(1) The waiting period required under subsection (a)of this section shall—

(A) begin on the date of thesreeeipt by the Federal-frade Commission and the Assistant
Attorney General in charge gistheAntitrust Division of the Department of Justice
(hereinafter referred to in this section as tﬁe “Assistant Attorney General”) of—

(i) the completed notification required’undersubsection (a) of this section, or

(i) if such notification is not:completed, the?nq’giﬂcation to the extent completed and a
statement of the reasons for such noncomp;'a_ﬁalnc_e,

from both persons, or, in the case Qfla tendéé@ﬁer, the acquiring person; and

(B) end on the thirtieth day afterthe date of such receipt (or in the case of a cash tender

offer, the fifteenth day), or on such-later dateigs.'may be set under subsection (e)(2) or

(9)(2) of this section.= =

(2) The Federal Tradé‘Commission and the Assistant Attornéi} General may, in individual
cases, terminate the walting period specified in paragraph (1) and allow any person to
proceed with anyl aecquisitiomsubject torthis.section,;and-premptly shall cause to be
published in theghederal Register a notice that neither intends to take any action within
such period with.respect to-suech acquisition.

(3) As used'in this section—

(A) The term “voting securities” means any securities which at present or upon
conversion entitle the owner or holder thereof to vote for the election of directors of the
issuer or, with respect to unincorporated issuers, persons exercising similar functions.
(B) The amount or percentage of voting securities or assets of a person which are

acquired or held by another person shall be determined by aggregating the amount or
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percentage of such voting securities or assets held or acquired by such other person
and each affiliate thereof.

(c) Exempt transactions

The following classes of transactions are exempt from the requirements of this section—
(1) acquisitions of goods or realty transferred in the ordinary course of business;

(2) acquisitions of bonds, mortgages, deeds of trust, or other obligations which are not
voting securities;

(3) acquisitions of voting securities of an issuepat least 50 per centum of the voting
securities of which are owned by the acquiring. persen prior to such acquisition;

(4) transfers to or from a Federalagencyor a State-orpolitical subdivision thereof;

(5) transactions specifically exempted fram the antitrust laws by Federal statute;

(6) transactions specificallyexempted frol'un the antitrust laws by Federal statute if
approved by a Federal agehcy, ificopies of all information and documentary material
filed with such agency‘are Contempora:meo_\jsl;{ filed with the Federal Trade Commission
and the Assistant Attorney General; J* 4
(7) transactions which require agerl_o:}/ appré'\j.‘a_l‘ LJnder section 1467a(e) of title 12,
section 1828 (c) of title 12, or section 1842 oflftitéeli12, except that a portion of a

transaction is not exempt under t_his*paragra@ﬁ--if_',such portion of the transaction

(A) is subject to sectiol 1843 (k) of title 12: and

(B) does not require é‘giency approval under section 1842 of"tlitle 12;

(8) transactions which féquire agency approval under section 1843 of title 12 or section
1464 of title 12yif copies of all informationsand documentary:material filed with any such
agency are contemporaneously filed with the Federal Trade Commission and the
Assistant Atterney General-at least-30 daysspriorto.consummation of the proposed
transaction, exceptithat a portion of'a transaction'is not'exempt under this paragraph if
such portion of the transaction

(A) is subject to section 1843 (k) of title 12; and

(B) does not require agency approval under section 1843 of title 12;

(9) acquisitions, solely for the purpose of investment, of voting securities, if, as a result of
such acquisition, the securities acquired or held do not exceed 10 per centum of the

outstanding voting securities of the issuer;
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(10) acquisitions of voting securities, if, as a result of such acquisition, the voting
securities acquired do not increase, directly or indirectly, the acquiring person’s per
centum share of outstanding voting securities of the issuer;

(11) acquisitions, solely for the purpose of investment, by any bank, banking
association, trust company, investment company, or insurance company, of

(A) voting securities pursuant to a plan of reorganization or dissolution; or

(B) assets in the ordinary course of its business; and

(12) such other acquisitions, transfers, ar transactions, as may be exempted under
subsection (d)(2)(B) of this section.

(d) Commission rules 4

The Federal Trade Commissien, with the concurrence of the Assistant Attorney General
and by rule in accordancewith.section 558 of title 5, consistent with the purposes of this
section—

(1) shall require that the notification require_,é under subsection (a) of this section be in
such form and contain stich documentary r;ater_ial and information relevant to a
proposed acquisition as is necessar_y and a-:[')ﬁ[épriate to enable the Federal Trade
Commission and the Assistant Attorrey Gene'rél;_tjc-) determine whether such acquisition
may, if consummated, violate the-antitrust Iaw;;.'a;nd

(2) may—

(A) define the terms used in this section;

(B) exempt, from the reGuirements of this section, classes of persons, acquisitions,
transfers, or transagtions whichrare not likely=towiolatethe antitrust laws; and

(C) prescribe such otherrules as may be necessary and appropriate to carry out the
purposes of this-segtion:

(e) Additjonal‘information; ‘waiting period extensions

(1)

(A) The Federal Trade Commission or the Assistant Attorney General may, prior to the
expiration of the 30-day waiting period (or in the case of a cash tender offer, the 15-day
waiting period) specified in subsection (b)(1) of this section, require the submission of

additional information or documentary material relevant to the proposed acquisition,

from a person required to file notification with respect to such acquisition under
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subsection (a) of this section prior to the expiration of the waiting period specified in
subsection (b)(1) of this section, or from any officer, director, partner, agent, or
employee of such person.

(B)

(i) The Assistant Attorney General and the Federal Trade Commission shall each
designate a senior official who does not have direct responsibility for the review of any
enforcement recommendation under this section concerning the transaction at issue, to
hear any petition filed by such persen to determine—

(I) whether the request for additional informatioa®or. documentary material is
unreasonably cumulative, unduly-burdensome; orduplicative; or

() whether the request for additional information or documentary material has been
substantially complied withiby the petitior;l'jng person.

(i) Internal review procedures for/petitions filed pursuant to clause (i) shall include
reasonable deadlines for expedited _.reQiewTdfguch petitions, after reasonable
negotiations with investigative sta»ff, in orde‘;fto‘ a}n_void undue delay of the merger review
process. P “ N

(iii) Not later than 90 days after December 21'}-2(}00, the Assistant Attorney General and

the Federal Trade Commission. s_hallgconduc,t;én‘internal review and implement reforms

of the merger review. p;@ocess in order to eliminate unneceséaw burden, remove costly

duplication, and climgie Unole delay, in order to achieve 4 more effective and more
efficient merger review process. "

(iv) Not later thani 120;days aften December.24,2000; thevAssistant Attorney General
and the Federalgdirade Commission shall issue or amend their respective industry
guidanee, regulations, operating manuals, and relevantpolicy, decuments, to the extent
appropriate, to implement‘each reform inthis 'subparagraph:

(v) Not later than 180 days after December 21, 2000, the Assistant Attorney General and
the Federal Trade Commission shall each report to Congress—

(I) which reforms each agency has adopted under this subparagraph;

(I) which steps each has taken to implement such internal reforms; and

(1) the effects of such reforms.
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(2) The Federal Trade Commission or the Assistant Attorney General, in its or his
discretion, may extend the 30-day waiting period (or in the case of a cash tender offer,
the 15-day waiting period) specified in subsection (b)(1) of this section for an additional
period of not more than 30 days (or in the case of a cash tender offer, 10 days) after the
date on which the Federal Trade Commission or the Assistant Attorney General, as the
case may be, receives from any person to whom a request is made under paragraph
(1), orin the case of tender offers, the acquiring person,

(A) all the information and documentary: material required to be submitted pursuant to
such a request, or

(B) if such request is not fully-eemplied with, theinformation and documentary material
submitted and a statement ofthe.reasons for such nencompliance. Such additional
period may be further extended‘only by tFie United States district court, upon an
application by the Federal frade Commission or the Assistant Attorney General pursuant
to subsection (g)(2) of'this section. -, _‘ é

(f) Preliminary injunctions; hearings J |

If a proceeding is instituted or.an a(n:_tlilon is ﬁ{t’e}é_jﬂby the Federal Trade Commission,
alleging that a proposed acquisition‘violates éééﬂon 18 of this title, or section 45 of this

title, or an action is filed by the-United States?,;élle_gmg that a proposed acquisition

violates such section 1?3_of this title, or section 1 or 2 of thisr‘tvltle, and the Federal Trade

Commission or the Aséistant Attorney General

(1) files a motion for a preliminary injunction against constimmation of such acquisition
pendente lite, and

(2) certifies the Wnited States district court for the judicial district within which the
respondent, resides-ar carries on business, 0rinwhich.the action is-brought, that it or he
believes that the public interestrequires relief'pendente lite"pursuant to-this subsection,
then upon the filing of such motion and certification, the chief judge of such district court
shall immediately notify the chief judge of the United States court of appeals for the
circuit in which such district court is located, who shall designate a United States district
judge to whom such action shall be assigned for all purposes.

(g) Civil penalty; compliance; power of court
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(1) Any person, or any officer, director, or partner thereof, who fails to comply with any
provision of this section shall be liable to the United States for a civil penalty of not more
than $10,000 for each day during which such person is in violation of this section. Such
penalty may be recovered in a civil action brought by the United States.

(2) If any person, or any officer, director, partner, agent, or employee thereof, fails
substantially to comply with the notification requirement under subsection (a) of this
section or any request for the submission of additional information or documentary
material under subsection (e)(1) of this section.within the waiting period specified in
subsection (b)(1) of this section and as may be.extended under subsection (e)(2) of this
section, the United States-district court—="

(A) may order compliance;

(B) shall extend the waiting#period specified in subseation (b)(1) of this section and as
may have been extended uhdgr subsection (e)(2) of this section until there has been
substantial compliance, exgepi that, in thegase of a tender offer, the court may not
extend such waiting period on the basis of ;:r.failgre, by the person whose stock is
sought to be acquired, to comply sq@stantié@d\/\}ith such notification requirement or any
such request; and et ;_J:.ﬂ

(C) may grant such other equitable rélief-as th?a.b;ourt in its discretion determines
necessary or appropriate,

upon application of the-Federal Trade Commission or the Aséistant Attorney General.
(h) Disclosure exemption

Any information=ar documentary; material filed-withthe AssistantzAttorney General or the
Federal Trade Commission pursuant o this section shall be exempt from disclosure
under section:552 of.title 5and.ne.such infermation.or.decumentar. material may be
made public, except'as may be relevant to any administrative or'judicialfaction or
proceeding. Nothing in this section is intended to prevent disclosure to either body of
Congress or to any duly authorized committee or subcommittee of the Congress.

(i) Construction with other laws

(1) Any action taken by the Federal Trade Commission or the Assistant Attorney General

or any failure of the Federal Trade Commission or the Assistant Attorney General to take

any action under this section shall not bar any proceeding or any action with respect to
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such acquisition at any time under any other section of this Act or any other provision of
law.

(2) Nothing contained in this section shall limit the authority of the Assistant Attorney
General or the Federal Trade Commission to secure at any time from any person
documentary material, oral testimony, or other information under the Antitrust Civil
Process Act [15 U.S.C. 1311 et seq.], the Federal Trade Commission Act [15 U.S.C. 41
et seq.], or any other provision of law.

(j) Omitted

(k) Extensions of time

If the end of any period oftime-providedin this seetionfalls on a Saturday, Sunday, or
legal public holiday (as defined iaSection 6103 (a) of title 5), then such period shall be

extended to the end of the.nextday. that |51 not a Saturday, Sunday, or legal public

holiday. 4 S
TITLE 15 > CHAPTER1 >§ 19 & | _‘ o
) A
§ 19. Interlocking directorates and officers
(a) F
o 1

(1) No person shall, at the same time, serve a_s;:_ébgireotor or officer in any two

corporations (other than banks, banking assoglatiens, and trust companies) that are—

Il

(A) engaged in whole-@rin part in commerce; and

(B) by virtue of their bt]s_iness and location of operation, Cor%betitors, so that the
elimination of competition by agreement between them weuld constitute a violation of
any of the antitrust laws;

if each of the corporations has capital, surplus, and undivided profits aggregating more
than $10,000,000 as adjusted pursuant to paragraghs(5) of this subsection.

(2) Notwithstandingithe provisionsiofiparagraph (1),simultaneous service as a director
or officer in any two corporations shall not be prohibited by this section if—

(A) the competitive sales of either corporation are less than $1,000,000, as adjusted
pursuant to paragraph (5) of this subsection;

(B) the competitive sales of either corporation are less than 2 per centum of that

corporation’s total sales; or
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(C) the competitive sales of each corporation are less than 4 per centum of that
corporation’s total sales.

For purposes of this paragraph, “competitive sales” means the gross revenues for all
products and services sold by one corporation in competition with the other, determined
on the basis of annual gross revenues for such products and services in that
corporation’s last completed fiscal year. For the purposes of this paragraph, “total sales”
means the gross revenues for all products and services sold by one corporation over
that corporation’s last completed fiscal year.

(3) The eligibility of a director.or officer underthe provisions of paragraph (1) shall be
determined by the capital;ssurplus and undivided profits, exclusive of dividends
declared but not paid to stockholders, of each corperation at the end of that
corporation’s last completed fiscal year. '1

(4) For purposes of this segtion; the/térm “officer” means an officer elected or chosen by
the Board of Directors: ) _‘ v

(5) For each fiscal year eommencing after éepte_mber 30, 1990, the $10,000,000 and
$1,000,000 thresholds in this subseéﬁion shalJI;t_)e increased (or decreased) as of
October 1 each year by an amount egual to the ;pf.ercentage increase (or decrease) in

the gross national product, as determined bygtrh'e;Department of Commerce or its

successor, for the yeafmen ended over the level so estab_liéhed for the year ending

September 30, 1989. Asisoon as practicable, but not later tﬁén January 31 of each year,
the Federal Trade Commission shall publish the adjusted @mounts required by this
paragraph.

(b) When any person elected or chosen as a director or officer of any corporation
subjectto the provisions, hereof.is.eligible,at the-time, of, his election-or selection to act
for such corporation in such‘capacity, his eligibility to actin-such capacity shall not be
affected by any of the provisions hereof by reason of any change in the capital, surplus
and undivided profits, or affairs of such corporation from whatever cause, until the
expiration of one year from the date on which the event causing ineligibility occurred.
TITLE 15 > CHAPTER 1 > § 21

§ 21. Enforcement provisions

(a) Commission, Board, or Secretary authorized to enforce compliance
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Authority to enforce compliance with sections 13, 14, 18, and 19 of this title by the
persons respectively subject thereto is vested in the Surface Transportation Board
where applicable to common carriers subject to jurisdiction under subtitle |V of title 49;
in the Federal Communications Commission where applicable to common carriers
engaged in wire or radio communication or radio transmission of energy; in the
Secretary of Transportation where applicable to air carriers and foreign air carriers
subject to part A of subtitle VII of title 49; in the Board of Governors of the Federal
Reserve System where applicable to banks, banking associations, and trust companies;
and in the Federal Trade Commission where applicable to all other character of
commerce to be exercised-asfollows:

(b) Issuance of complaints foviclations; hearing; intervention; filing of testimony; report;
cease and desist orders; reopening and ilteration of reports or orders

Whenever the CommissiongBoard, or'Secretary vested with jurisdiction thereof shall
have reason to believe thatiany personjis vToIa;ing or has violated any of the provisions
of sections 13, 14, 18, and 19 of this title, it?shlall_issue and serve upon such person and
the Attorney General a complaint stﬂaltling its',;'cJ:ﬁ]__gr-ges in that respect, and containing a
notice of a hearing upon a day and-ata plaoé-iﬁef.rein fixed at least thirty days after the

service of said complaint. The persen so cor”rplalned of shall have the right to appear at

the place and time so fi@d and show cause why an order_s:rhould not be entered by the

Commission, Board, :o'r Secretary requiring such person to c"élase and desist from the
violation of the law so charged in said complaint. The Attofney General shall have the
right to intervenelandjappeaninisaidiproceeding @and anyypersensmay make application,
and upon good gause shown may be allowed by the Commission, Board, or Secretary,
to intervene and-appearin.said-proceeding:by counsel.or in persons, Thetestimony in
any such proceeding shall be reduced'to'writing ‘and filed in“the 'office ‘of the
Commission, Board, or Secretary. If upon such hearing the Commission, Board, or
Secretary, as the case may be, shall be of the opinion that any of the provisions of said
sections have been or are being violated, it shall make a report in writing, in which it
shall state its findings as to the facts, and shall issue and cause to be served on such
person an order requiring such person to cease and desist from such violations, and

divest itself of the stock, or other share capital, or assets, held or rid itself of the directors
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chosen contrary to the provisions of sections 18 and 19 of this title, if any there be, in the
manner and within the time fixed by said order. Until the expiration of the time allowed
for filing a petition for review, if no such petition has been duly filed within such time, or,
if a petition for review has been filed within such time then until the record in the
proceeding has been filed in a court of appeals of the United States, as hereinafter
provided, the Commission, Board, or Secretary may at any time, upon such notice and
in such manner as it shall deem proper, modify or set aside, in whole or in part, any
report or any order made or issued by it under this section. After the expiration of the
time allowed for filing a petition for review, iFno.stchepetition has been duly filed within
such time, the Commission;Beard, or Secretarymay-atany time, after notice and
opportunity for hearing, reopen aad alter, modify, orset aside, in whole or in part, any
report or order made or issued Vit undeﬁthis section, whenever in the opinion of the
Commission, Board, or Segfetary conditions of fact or of law have so changed as to
require such action orif thespublic interest_éhaJl SO require: Provided, however, That the
said person may, withinssixty days after serm\?rlcle upon him or it of said report or order
entered after such a reopening, Obt?,i,n a re\'%ié‘y! -thereof in the appropriate court of

appeals of the United States, in thie manner provided in subsection (c) of this section.

(c) Review of orders; jurisdiction; filing of petip’bh_',and record of proceeding;

conclusiveness of findjﬁgs; additional evidence; modificat[dn.of findings; finality of
judgment and decreé' . |

Any person required by’such order of the commission, board, or Secretary to cease and
desist from anyssueh yielatien may ebtaina.review;ofisuch erdersin the court of appeals
of the United States for any circuit within which such violation occurred or within which
such personsesides.or carries-on.businesss by filing.inthe court, within,sixty days after
the date of the service of such order, a written petition praying thatthe ‘order of the
commission, board, or Secretary be set aside. A copy of such petition shall be forthwith
transmitted by the clerk of the court to the commission, board, or Secretary, and
thereupon the commission, board, or Secretary shall file in the court the record in the
proceeding, as provided in section 2112 of title 28. Upon such filing of the petition the
court shall have jurisdiction of the proceeding and of the question determined therein

concurrently with the commission, board, or Secretary until the filing of the record, and
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shall have power to make and enter a decree affirming, modifying, or setting aside the
order of the commission, board, or Secretary, and enforcing the same to the extent that
such order is affirmed, and to issue such writs as are ancillary to its jurisdiction or are
necessary in its judgment to prevent injury to the public or to competitors pendente lite.
The findings of the commission, board, or Secretary as to the facts, if supported by
substantial evidence, shall be conclusive. To the extent that the order of the
commission, board, or Secretary is affirmed, the court shall issue its own order
commanding obedience to the terms of such arder of the commission, board, or
Secretary. If either party shall.apply to the courisfor leave to adduce additional evidence,
and shall show to the satisfaetion of the eourt that'suehadditional evidence is material
and that there were reasonable grounds for the failure to adduce such evidence in the
proceeding before the commission, boartli, or Secretary, the court may order such
additional evidence to be taken before the commission, board, or Secretary, and to be
adduced upon the hearing in such mahnel::éng upon such'terms and conditions as to
the court may seem proper. The commissic;n, .bgard, or Secretary may modify its

findings as to the facts, ormake new ﬂnding%,__by reason of the additional evidence so

taken, and shall file such modified-of new findings, which if supported by substantial

evidence, shall be conclusive,.and its recomfgﬁehﬁation, if any, for the modification or

setting aside of its oriQinal order, with the return of such adc::jitivonal evidence. The

judgment and decreé‘df- the court shall be final, except that ‘t'He same shall be subject to
review by the Supreme Court upon certiorari, as provided Tn section 1254 of title 28.

(d) Exclusive jurisdiction of CoustrofAppeals

Upon the filing of the record with its jurisdiction of the court of appeals to affirm, enforce,
modifyer set.aside-orders-of the commission, beard, or,Secretary shall be exclusive.
(e) Liability under antitrust'laws

No order of the commission, board, or Secretary or judgment of the court to enforce the
same shall in anywise relieve or absolve any person from any liability under the antitrust
laws.

(f) Service of complaints, orders and other processes
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Complaints, orders, and other processes of the commission, board, or Secretary under
this section may be serviced by anyone duly authorized by the commission, board, or
Secretary, either

(1) by delivering a copy thereof to the person to be served, or to a member of the
partnership to be served, or to the president, secretary, or other executive officer or a
director of the corporation to be served; or

(2) by leaving a copy thereof at the residence or the principal office or place of business
of such person; or

(3) by mailing by registered or certified mail'a’Copy.thereof addressed to such person at
his or its residence or prineipal-effice or place of business. The verified return by the
person so serving said complainiyorder, or other process setting forth the manner of
said service shall be proof.of the same, aﬁ;d the return post office receipt for said
complaint, order, or other pfocéss mailed by registered or certified mail as aforesaid
shall be proof of the sefvicg'of the'same. _‘ v

(g) Finality of orders generally J |

Any order issued under subsectionn_(:p) of th,l‘:j'sJ:E_s,_e-ction shall become final—

(1) upon the expiration of the timg-allowed forfiling a petition for review, if no such

petition has been duly filed within:such time;?pgtj;he commission, board, or Secretary

may thereafter modifypr_set aside its order to the extent préyided in the last sentence of
subsection (b) of thié section; or |

(2) upon the expiration of the time allowed for filing a petition for certiorari, if the order of
the commissionybeardor Secretaryshas been affirmed,-or the petition for review has
been dismissedgy the court of appeals, and no petition for certiorari has been duly
filed; or

(3) upon the denial“of a petition*for certiorari, if the order of the commission, board, or
Secretary has been affirmed or the petition for review has been dismissed by the court
of appeals; or

(4) upon the expiration of thirty days from the date of issuance of the mandate of the
Supreme Court, if such Court directs that the order of the commission, board, or
Secretary be affirmed or the petition for review be dismissed.

(h) Finality of orders modified by Supreme Court
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If the Supreme Court directs that the order of the commission, board, or Secretary be
modified or set aside, the order of the commission, board, or Secretary rendered in
accordance with the mandate of the Supreme Court shall become final upon the
expiration of thirty days from the time it was rendered, unless within such thirty days
either party has instituted proceedings to have such order corrected to accord with the
mandate, in which event the order of the commission, board, or Secretary shall become
final when so corrected.

(i) Finality of orders modified by Court of Appeals

If the order of the commission, board, or Secrelary issmodified or set aside by the court
of appeals, and if .4

(1) the time allowed for filing.a*peiition for certiorari has expired and no such petition has
been duly filed, or \
(2) the petition for certioragithag béen denied, or

(3) the decision of the courtthas been affirrﬁed; by the Supreme Court then the order of
the commission, board,©or Secretary rende;eo! in accordance with the mandate of the
court of appeals shall become finaln_o:ﬂn the e%j?i_rétion of thirty days from the time such

order of the commission, board, @r Secretary was rendered, unless within such thirty

days either party has instituted proceedings ?gd_-hgve such order corrected so that it will

accord with the mandgtgLin which event the order of the Qdfnmission, board, or
Secretary shall becoﬁe-final when so corrected. |

(j) Finality of orders issued on rehearing ordered by Court 0f Appeals or Supreme Court
If the Supreme Court pndersa reheaning; or.if:the icasejisremanded by the court of
appeals to the commission, board, or Secretary for a rehearing, and if

(1) the time,allowed-for filing, a4jectition for,certiorari-has,expiredsand he,such petition
has been duly filed; or

(2) the petition for certiorari has been denied, or

(3) the decision of the court has been affirmed by the Supreme Court, then the order of
the commission, board, or Secretary rendered upon such rehearing shall become final
in the same manner as though no prior order of the commission, board, or Secretary had
been rendered.

(k) “Mandate” defined
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As used in this section the term “mandate”, in case a mandate has been recalled prior
to the expiration of thirty days from the date of issuance thereof, means the final
mandate.

() Penalties

Any person who violates any order issued by the commission, board, or Secretary under
subsection (b) of this section after such order has become final, and while such order is
in effect, shall forfeit and pay to the United States a civil penalty of not more than $5,000
for each violation, which shall accrue to the United States and may be recovered in a
civil action brought by the United States. Each separate violation of any such order shall
be a separate offense, exeeptthatin the'Case of awviolation through continuing failure or
neglect to obey a final order.efthe commission, board, or Secretary each day of

continuance of such failurg®r néglect shall be deemed a separate offense.

TITLE 15 > CHAPTER 1 >§ 22

§ 22. District in whicht6 sué corporation _d ;

Any suit, action, or procegeding under.the a#ﬁ_itfust laws against a corporation may be
brought not only in the judicial dist-'ricft wherégf itJ:is an inhabitant, but also in any district

o
wherein it may be found or tr@nsacts business; and all process in such cases may be

served in the district of which it is an inhabitarﬁ,_gr_wherever it may be found.

TITLE 15 > CHAPTER 1> § 23- i

§ 23. Suits by Unitedfértates; subpoenas for witnesses

In any suit, action, or praceeding brought by or on behalf of the United States
subpoenas for witnesses Wwho,are required tolattend a court of the United States in any
judicial districtlin any:case, civil or crimipal, arising under the antitrust laws may run into
any other district: Provided, That in civil cases no writ of subpoena shall issue for
witnesses living out.of the district in'which the court is held @atla greater distance than
one hundred miles from the place of holding the same without the permission of the trial
court being first had upon proper application and cause shown.

TITLE 15 > CHAPTER 1 > § 24

§ 24. Liability of directors and agents of corporation

Whenever a corporation shall violate any of the penal provisions of the antitrust laws,
such violation shall be deemed to be also that of the individual directors, officers, or

agents of such corporation who shall have authorized, ordered, or done any of the acts
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constituting in whole or in part such violation, and such violation shall be deemed a
misdemeanor, and upon conviction therefor of any such director, officer, or agent he
shall be punished by a fine of not exceeding $5,000 or by imprisonment for not
exceeding one year, or by both, in the discretion of the court.

TITLE 15 > CHAPTER 1 > § 25

§ 25. Restraining violations; procedure

The several district courts of the United States are invested with jurisdiction to prevent
and restrain violations of this Act, and it shallibe the duty of the several United States
attorneys, in their respective districts, under.the direction of the Attorney General, to
institute proceedings in equity to preventand restrain such violations. Such proceedings
may be by way of petition setting forth the case and praying that such violation shall be
enjoined or otherwise prohibiteds \When th‘F parties complained of shall have been duly
notified of such petition, the€ourt shall proceed, as soon as may be, to the hearing and
determination of the case; and pending sutf'h petition, and before final decree, the court
may at any time make such temporary restgé_in}ng order or prohibition as shall be
deemed just in the premises. Whe-'nefver it shaJI éppear to the court before which any
such proceeding may be pendin_g that the e'rj_c‘-;ljs;_gfjustice require that other parties
should be brought before the court, the courﬁéqy__gause them to be summoned whether

g

they reside in the distriet in which the court is held or not, ar‘id_subpoenas to that end

may be served in any;ji_strict by the marshal thereof.

TITLE 15 > CHAPTER-1 > § 26

§ 26. Injunctive relief for‘private parties; exception; costs

Any person, firm, carporation; or associationshall’be entitled to sue for and have
injunctive relief, in any court of the United States having jurisdiction @ver the parties,
againstithreatened/loss,oridamage by a.violation lof the antitrust laws, including sections
13, 14, 18, and 19 of this title, when and under the same conditions and principles as
injunctive relief against threatened conduct that will cause loss or damage is granted by
courts of equity, under the rules governing such proceedings, and upon the execution of
proper bond against damages for an injunction improvidently granted and a showing
that the danger of irreparable loss or damage is immediate, a preliminary injunction may

issue: Provided, That nothing herein contained shall be construed to entitle any person,
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firm, corporation, or association, except the United States, to bring suit for injunctive
relief against any common carrier subject to the jurisdiction of the Surface
Transportation Board under subtitle 1V of title 49. In any action under this section in
which the plaintiff substantially prevails, the court shall award the cost of suit, including a
reasonable attorney’s fee, to such plaintiff.

TITLE 15 > CHAPTER 1 > § 26a

§ 26a. Restrictions on the purchase of gasohol and synthetic motor fuel

(a) Limitations on the use of credit instruments; sales, resales, and transfers

Except as provided in subsection (b) of this se€lion, it shall be unlawful for any person
engaged in commerce, in.the course of such commerce, directly or indirectly to impose
any condition, restriction, agreement, or understanding that—

(1) limits the use of credit instruments;in a’py transaction concerning the sale, resale, or

transfer of gasohol or other,synthetic-motar fuel of equivalent usability in any case in

o . i 5
which there is no similariimitation ©n transactions concerning such person s

4
conventional motor fuel;.0r

(2) otherwise unreasonably diseriminates against or unreasonably limits the sale, resale,
vl

or transfer of gasohol or other syhthetic motot,f_L}_e:L of equivalent usability in any case in

which such synthetic or convep_tigna_l motor fu—é.l_'[s__s_old for use, consumption, or resale

within the United Sta,te(s._

(b) Credit fees; equi\}ale_nt conventional motor fuel sales; lab’éling of pumps; product
liability disclaimers; advertising support; furnishing facilities

(1) Nothing in this section;or-in any other provision,of.law-in effect.on December 2, 1980,
which is specifically’ applicable to'the“sale of'petroleum products shall preclude any
person referred to in subsection (a) of this section from imposing a reasonable fee for
credit onithe sale, résale, ortransfer'of the gasohol or other-synthetic metor fuel referred
to in subsection (a) of this section if such fee equals no more than the actual costs to
such person of extending that credit.

(2) The prohibitions in this section shall not apply to any person who makes available
sufficient supplies of gasohol and other synthetic motor fuels of equivalent usability to

satisfy his customers’ needs for such products, if the gasohol and other synthetic fuels
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are made available on terms and conditions which are equivalent to the terms and
conditions on which such person’s conventional motor fuel products are made available.
(3) Nothing in this section shall—

(A) preclude any person referred to in subsection (a) of this section from requiring
reasonable labeling of pumps dispensing the gasohol or other synthetic motor fuel
referred to in subsection (a) of this section to indicate, as appropriate, that such gasohol
or other synthetic motor fuel is not manufactured, distributed, or sold by such person;
(B) preclude such person from issuing appropriate disclaimers of product liability for
damage resulting from use of.the gasohol or other synthetic motor fuel;

(C) require such person tesprevide advertising suppeortfor the gasohol or other synthetic
motor fuel; or

(D) require such person todtirnish.or provﬂde, at such person’s own expense, any
additional pumps, tanks, aFfothéer related facilities required for the sale of the gasohol or
other synthetic motor fuel. ; _‘ v

(c) “United States” defined J |

As used in this section, “United Stat?g” inclLJL’é:e_s-the several States, the District of
Columbia, any territory of the United‘States, éddény insular possession or other place
under the jurisdiction of the United-States. — =%

TITLE 15 > CHAPTERj1_> § 27
§ 27. Effect of partiél‘in_validity

If any clause, sentenceyparagraph, or part of this Act shall; for any reason, be adjudged
by any court of competent jurisdiction.to be insvalid, such judgment shall not affect,
impair, or invalidate'the remainder thereof, but shall'be confinediin its operation to the
clause, sentence, paragraph, or part‘thereof directliysinvolved in the‘¢éontroversy in which

such judgment shall have beenrendered.
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NIAKNUIN A. Federal Trade Commission Act

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 41

§ 41. Federal Trade Commission established; membership; vacancies; seal

A commission is created and established, to be known as the Federal Trade
Commission (hereinafter referred to as the Commission), which shall be composed of
five Commissioners, who shall be appointed by the President, by and with the advice
and consent of the Senate. Not more than three of the Commissioners shall be members
of the same political party. The first Commissioners appointed shall continue in office for
terms of three, four, five, six, and seven years;fespectively, from September 26, 1914,
the term of each to be designated-by theJPresident, but their successors shall be
appointed for terms of seven years; except that any person chosen to fill a vacancy shall
be appointed only for thestinexpired term gf the Commissioner whom he shall succeed:
Provided, however, That uponithe exbiratic‘r_rj'lof his term of office a Commissioner shall
continue to serve until his sucgessor shall hpve been appointed and shall have
qualified. The President shall choose a Cha'it_r_d“q]ag from the Commission’s membership.
No Commissioner shall engage in afy othef;b"us{iness, vocation, or employment. Any
Commissioner may be removed by the Presid'_g-.[i’f:f‘or inefficiency, neglect of duty, or
malfeasance in office, A vacancy in the Comﬁ'iésibn shall not impair the right of the
remaining CommissiofAers-to-exercise-aii-the-powers-ofthe Lommission.

The Commission shaII: have an official seal, which shall be jﬁaicially noticed.

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 42 '

§ 42. Employeges; ‘expenses

Each commissianer shall receive a salary, payable in the same manner as the salaries
of the judgessof-the-courts.of the UnitedsStates. Fhe-commissionsshall appoint a
secretary, who shall receive ‘a salary, and'it'shall have authority to employ and fix the
compensation of such attorneys, special experts, examiners, clerks, and other
employees as it may from time to time find necessary for the proper performance of its
duties and as may be from time to time appropriated for by Congress.

With the exception of the secretary, a clerk to each Commissioner, the attorneys, and
such special experts and examiners as the Commission may from time to time find

necessary for the conduct of its work, all employees of the Commission shall be a part of
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the classified civil service, and shall enter the service under such rules and regulations
as may be prescribed by the Commission and by the Director of the Office of Personnel
Management.

All of the expenses of the Commission, including all necessary expenses for
transportation incurred by the Commissioners or by their employees under their orders,
in making any investigation, or upon official business in any other places than in the city
of Washington, shall be allowed and paid on the presentation of itemized vouchers
therefor approved by the Commission.

Until otherwise provided by law, the Commigsion may rent suitable offices for its use.
The Government Accountability-Office shall receiverand examine all accounts of

expenditures of the Commission.

TITLE 15 > CHAPTER 2 >8UBCHAPTER | > § 43

§ 43. Office and place of meeting

The principal office of the Commission sha‘[f be in the city of Washington, but it may meet
and exercise all its powers atany other plaéo..The Commission may, by one or more of
its members, or by such examineré és it may;gljé:signate, prosecute any inquiry
necessary to its duties in any part ofihe Uni;[gc; §-},ates.

TITLE 15 > CHAPTER 2 > SQBCHAPTER > §44

§ 44. Definitions .

The words defined in th}s section shall have the following rheaning when found in this

subchapter, to wit:

(13
Commerce” means commerce among thé'several States or with foreign nations, or in
any Territory of the United States orlin'the District of Columbia, or between any such
Territory and another, or between any such Territongzand any State ar.foreign nation, or

betweenithe District of €olumbia and any. State or Territory (or foreign nation.

“Corporation” shall be deemed to include any company, trust, so-called
Massachusetts trust, or association, incorporated or unincorporated, which is organized
to carry on business for its own profit or that of its members, and has shares of capital or
capital stock or certificates of interest, and any company, trust, so-called Massachusetts

trust, or association, incorporated or unincorporated, without shares of capital or capital
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stock or certificates of interest, except partnerships, which is organized to carry on

business for its own profit or that of its members.

<<
Documentary evidence” includes all documents, papers, correspondence, books of

account, and financial and corporate records.

“Acts to regulate commerce” means subtitle IV of title 49 and the Communications Act
of 1934 [47 U.S.C. 151 et seq.] and all Acts amendatory thereof and supplementary

thereto.

“Antitrust Acts” means the Act entitled “An Actito protect trade and commerce
against unlawful restraints and monopolies”, appreved July 2, 1890; also sections 73 to
76, inclusive, of an Act entitled “An-Act t(;yreduce taxation, to provide revenue for the
Government, and for otherpurpeses’,; approved August 27, 1894; also the Act entitled
“An Act to amend sections 73.and 76 of trjle Act of August 27, 1894, entitled ‘An Act to
reduce taxation, to provide revenue for thé;éovernment, and for other purposes’ ”,
approved February 12, 1943; and also the "5\Ct-'entitled “An Act to supplement existing
laws against unlawful restraints and monop&j}_esz and for other purposes”, approved
October 15, 1914 Rore N

“Banks” means the types of b'éhké and otﬁ}e_;‘.r'_%i%anoial institutions referred to in section

57a (f)(2) of this title. P =

“Foreign law enforcement agency” means— 7
(1) any agency orjudicié}l authority of a foreign government, including a foreign state, a
political subdivision of eg foreign state, or a multinational oréanization constituted by and
comprised of foreign states, that'is vested with law enforcement or investigative authority
in civil, criminal, or administrative matters; and
(2) anymultinationahorganization, to the extent that it is acting on behalf of an entity
described in paragraph (1).
TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 45
§ 45. Unfair methods of competition unlawful; prevention by Commission
(a) Declaration of unlawfulness; power to prohibit unfair practices; inapplicability to
foreign trade
(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts

or practices in or affecting commerce, are hereby declared unlawful.
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(2) The Commission is hereby empowered and directed to prevent persons,
partnerships, or corporations, except banks, savings and loan institutions described in
section 57a (f)(3) of this title, Federal credit unions described in section 57a (f)(4) of this
title, common carriers subject to the Acts to regulate commerce, air carriers and foreign
air carriers subject to part A of subtitle VII of title 49, and persons, partnerships, or
corporations insofar as they are subject to the Packers and Stockyards Act, 1921, as
amended [7 U.S.C. 181 et seq.], except as provided in section 406(b) of said Act [7
U.S.C. 227 (b)], from using unfair methods of competition in or affecting commerce and
unfair or deceptive acts or practices in or affecing.commerce.

(3) This subsection shall netapplyto unfair metheds of competition involving commerce
with foreign nations (other than‘import commerce) unless—

(A) such methods of competition have a direct, substantial, and reasonably foreseeable
effect—

(i) on commerce which'is net commerce w'r?h foreign nations, or on import commerce
with foreign nations; or #‘

(i) on export commerce with foreién_irjations;,'été person engaged in such commerce in
the United States; and Tt ;_J:.ﬂ

(B) such effect gives rise to a claim-tnder theirprgvisions of this subsection, other than
this paragraph.

If this subsection applies to such methods of competition on'ly because of the operation
of subparagraph (A)(ii), this subsection shall apply to such conduct only for injury to
export business®in the Wnited, States:

(4)

(A) Forpurpeses, of.subsection(a)~the term, “unfaif-or deceptive,acts or practices”
includes such acts'or practices‘involving foreign commerce-that—

(i) cause or are likely to cause reasonably foreseeable injury within the United States; or
(i) involve material conduct occurring within the United States.

(B) All remedies available to the Commission with respect to unfair and deceptive acts
or practices shall be available for acts and practices described in this paragraph,

including restitution to domestic or foreign victims.

(b) Proceeding by Commission; modifying and setting aside orders
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Whenever the Commission shall have reason to believe that any such person,
partnership, or corporation has been or is using any unfair method of competition or
unfair or deceptive act or practice in or affecting commerce, and if it shall appear to the
Commission that a proceeding by it in respect thereof would be to the interest of the
public, it shall issue and serve upon such person, partnership, or corporation a
complaint stating its charges in that respect and containing a notice of a hearing upon a
day and at a place therein fixed at least thirty days after the service of said complaint.
The person, partnership, or corporation so complained of shall have the right to appear
at the place and time so fixed and show cause why.an order should not be entered by
the Commission requiring-sueh-person, partnership;ercorporation to cease and desist
from the violation of the law se*Charged in said complaint. Any person, partnership, or
corporation may make application; and uﬁj)on good cause shown may be allowed by the
Commission to intervene and appearin said proceeding by counsel or in person. The
testimony in any such procegeding shall be?fedﬁuced to writing and filed in the office of
the Commission. If upon‘such hearing the éommission shall be of the opinion that the
method of competition or the act or ?ractioe:j'ﬂ@__q-uestion Is prohibited by this subchapter,

it shall make a report in writing iniwhich it shall state its findings as to the facts and shall

issue and cause to be served on-such person, partnership, or corporation an order

requiring such persen,-partnership, or corporation to cease;and desist from using such

method of competition or such act or practice. Until the expi"r”étion of the time allowed for
filing a petition for review, if no such petition has been duly filed within such time, or, if a
petition for review has keenfiled within suchztime:thenjuntil.therecord in the proceeding
has been filed inya court of appeals of the United States, as hereinafter provided, the
Commissionmay. at-anystime, upon,such noetice.and-in such,manner.as«t,shall deem
proper, modify or set'aside, in whole'orin'part, any report or-any'order'made or issued
by it under this section. After the expiration of the time allowed for filing a petition for
review, if no such petition has been duly filed within such time, the Commission may at
any time, after notice and opportunity for hearing, reopen and alter, modify, or set aside,
in whole or in part any report or order made or issued by it under this section, whenever
in the opinion of the Commission conditions of fact or of law have so changed as to

require such action or if the public interest shall so require, except that
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(1) the said person, partnership, or corporation may, within sixty days after service upon
him or it of said report or order entered after such a reopening, obtain a review thereof in
the appropriate court of appeals of the United States, in the manner provided in
subsection (c) of this section; and

(2) in the case of an order, the Commission shall reopen any such order to consider
whether such order (including any affirmative relief provision contained in such order)
should be altered, modified, or set aside, in whole or in part, if the person, partnership,
or corporation involved files a request with the Commission which makes a satisfactory
showing that changed conditions of law orfaet.require such order to be altered,
modified, or set aside, in whele-orin part: The Commission shall determine whether to
alter, modify, or set aside anyorder of the Commission in response to a request made
by a person, partnership, of cogporation u"pder paragraph [1] (2) not later than 120 days
after the date of the filing of'sueh reguest..

(c) Review of order; rehearing ; _‘ P

Any person, partnership, or gorporation reJuirleq by an order of the Commission to
cease and desist from using any mng.tﬂhod of{fciéﬁpetition or act or practice may obtain a
review of such order in the court 6f appeals Of-’iﬁéﬂ United States, within any circuit where

the method of competition or the aetor pracﬁiﬁe’jb.-question was used or where such

person, partnership,ori@rporation resides or carries on b_u:g;iness, by filing in the court,

within sixty days from the date of the service of such order, é”lwritten petition praying that
the order of the CommiSsion be set aside. A copy of such petition shall be forthwith
transmitted by the elerkeof the courtitortheyCommission, andsthereupon the Commission
shall file in the ceurt the record in the proceeding, as provided in section 2112 of title 28.
Upon suchifiling-of the petition-the-court shallshave. jurisdiction of the proceeding and of
the question determined therein concurrently with the Commission untilthe filing of the
record and shall have power to make and enter a decree affirming, modifying, or setting
aside the order of the Commission, and enforcing the same to the extent that such order
is affirmed and to issue such writs as are ancillary to its jurisdiction or are necessary in
its judgement to prevent injury to the public or to competitors pendente lite. The findings
of the Commission as to the facts, if supported by evidence, shall be conclusive. To the

extent that the order of the Commission is affirmed, the court shall thereupon issue its
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own order commanding obedience to the terms of such order of the Commission. If
either party shall apply to the court for leave to adduce additional evidence, and shall
show to the satisfaction of the court that such additional evidence is material and that
there were reasonable grounds for the failure to adduce such evidence in the
proceeding before the Commission, the court may order such additional evidence to be
taken before the Commission and to be adduced upon the hearing in such manner and
upon such terms and conditions as to the court may seem proper. The Commission may
modify its findings as to the facts, or make new findings, by reason of the additional
evidence so taken, and it shall file such modiiicd or.new findings, which, if supported by
evidence, shall be conclusive;and its reecommendation, if any, for the modification or
setting aside of its original order, with the return of such additional evidence. The
judgment and decree of the caourt.shall bé final, except that the same shall be subject to
review by the Supreme Caurt upan eértiorari; as provided in section 1254 of title 28.

(d) Jurisdiction of court ) _‘ é

Upon the filing of the regord with it the juriséﬂcltio_n of the court of appeals of the United
States to affirm, enforce, modify, orng,.’(lat asid’(;é;éic-jers of the Commission shall be
exclusive. i S ;-Hf-‘

(e) Exemption from liability =8 =%

No order of the Commission or judgement of court to enforcée.the same shall in anywise

relieve or absolve an‘y' person, partnership, or corporation fr()”rln any liability under the
Antitrust Acts.

(f) Service of comiplaints, ordersiand;othen processes; return

Complaints, orders, and other processes of the Commission under this section may be
served. oy anyore duly authorized-by,the Commission,.cither

(a) by delivering a copy thereofto'the person to be served, of to ‘a member of the
partnership to be served, or the president, secretary, or other executive officer or a
director of the corporation to be served; or

(b) by leaving a copy thereof at the residence or the principal office or place of business
of such person, partnership, or corporation; or

(c) by mailing a copy thereof by registered mail or by certified mail addressed to such

person, partnership, or corporation at his or its residence or principal office or place of
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business. The verified return by the person so serving said complaint, order, or other
process setting forth the manner of said service shall be proof of the same, and the
return post office receipt for said complaint, order, or other process mailed by registered
mail or by certified mail as aforesaid shall be proof of the service of the same.

(g) Finality of order

An order of the Commission to cease and desist shall become final—

(1) Upon the expiration of the time allowed for filing a petition for review, if no such
petition has been duly filed within such time; but the Commission may thereafter modify
or set aside its order to the extent provided in‘the last sentence of subsection (b).

(2) Except as to any orderprovision subject to-paragraph (4), upon the sixtieth day after
such order is served, if a petition.ior review has been duly filed; except that any such
order may be stayed, in whele or in part é'pd subject to such conditions as may be
appropriate, by— 4 4
(A) the Commission; ) \ 4

(B) an appropriate courtfof appeals of the U_ni?eq States, if

(i) a petition for review of stich ordeﬂr_:ii.s penC%iJré_gi }n such eourt, and

(i) an application for such a'Stay was previou's'l'.ﬁéubmitted to the Commission and the
Commission, within the 30-day. period beginh‘ﬂh—:}g_'pn the date the application was

received by the Comm;is_sion, either denied the application Qr.did not grant or deny the

application; or

(C) the Supreme Court, If an applicable petition for certiorari is pending.

(3) For purposesiofisubsection {m) (1) (B) of thissection and:of section 57b (a)(2) of this
title, if a petition for review of the order of the Commission has been filed—

(A) upon, the-expiration of the time.allowed forfiling-a petition for,certiorari, if the order of
the Commission has been‘affirmed or the petition for'review-has been dismissed by the
court of appeals and no petition for certiorari has been duly filed;

(B) upon the denial of a petition for certiorari, if the order of the Commission has been
affirmed or the petition for review has been dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the date of issuance of a mandate of the
Supreme Court directing that the order of the Commission be affirmed or the petition for

review be dismissed.
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(4) In the case of an order provision requiring a person, partnership, or corporation to
divest itself of stock, other share capital, or assets, if a petition for review of such order
of the Commission has been filed—

(A) upon the expiration of the time allowed for filing a petition for certiorari, if the order of
the Commission has been affirmed or the petition for review has been dismissed by the
court of appeals and no petition for certiorari has been duly filed;

(B) upon the denial of a petition for certiorari, if the order of the Commission has been
affirmed or the petition for review has been dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the date6fissuance of a mandate of the
Supreme Court directing thatthe order of the Commission be affirmed or the petition for
review be dismissed.

(h) Modification or setting aside‘of‘order qu Supreme Court

If the Supreme Court direcis that the order of the Commission be modified or set aside,
the order of the Commission rendered in aacorrdance with the mandate of the Supreme
Court shall become finalfupon the expiratioﬁir.qf t_hirty days from the time it was rendered,
unless within such thirty days either_?arty héé&_ip-stituted proceedings to have such order
corrected to accord with the mandate, in which :efient the order of the Commission shall
become final when so corrected.- - =%

(i) Modification or setti(hg_aside of order by Court of Appeal§ 4

If the order of the Commission is modified or set aside Py thé”lcourt of appeals, and if

(1) the time allowed for filing a petition for certiorari has expired and no such petition has
been duly filedyor

(2) the petition far certiorari has been denied, or

(3) the decision.ef the court-has.been affirmed by the Supreme.-Couit, then the order of
the Commission rendered'in‘accordance with'the mandate of the court'of appeals shall
become final on the expiration of thirty days from the time such order of the Commission
was rendered, unless within such thirty days either party has instituted proceedings to
have such order corrected so that it will accord with the mandate, in which event the
order of the Commission shall become final when so corrected.

(j) Rehearing upon order or remand
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If the Supreme Court orders a rehearing; or if the case is remanded by the court of
appeals to the Commission for a rehearing, and if

(1) the time allowed for filing a petition for certiorari has expired, and no such petition
has been duly filed, or

(2) the petition for certiorari has been denied, or

(3) the decision of the court has been affirmed by the Supreme Court, then the order of
the Commission rendered upon such rehearing shall become final in the same manner
as though no prior order of the Commission had been rendered.

(k) “Mandate” defined

As used in this section thesterm“mandate”, in ease-asmandate has been recalled prior
to the expiration of thirty days«ffom the date of issuance thereof, means the final
mandate. IIJ.

(I) Penalty for violation of agdleryinjunctions and other appropriate equitable relief

Any person, partnership, og Corpora_tioﬁ vvﬁ; violates an order of the Commission after it
has become final, and while such order is i;r.gff?ct, shall forfeit and pay to the United

States a civil penalty of not' mare than $10,0_Op__ for each violation, which shall accrue to

the United States and may be regovered ina eivil'action brought by the Attorney

General of the United States. Eachi-séparate f\'!il;alejtion of such an order shall be a

separate offense, excg’@pt that in a case of a violation throug:h continuing failure to obey

or neglect to obey a 'fih“al order of the Commission, each da{/lof continuance of such
failure or neglect shall be deemed a separate offense. In Slch actions, the United States
district courts are empaewered to grant mandataery injunctionsyand such other and further
equitable relief as they deem appropriate in the enforcement of such final orders of the
Commission;

(m) Civil actions forrecovery of‘penailties for knowing violations of rules-and cease and
desist orders respecting unfair or deceptive acts or practices; jurisdiction; maximum
amount of penalties; continuing violations; de novo determinations; compromise or
settlement procedure

(1)

(A) The Commission may commence a civil action to recover a civil penalty in a district

court of the United States against any person, partnership, or corporation which violates
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any rule under this chapter respecting unfair or deceptive acts or practices (other than
an interpretive rule or a rule violation of which the Commission has provided is not an
unfair or deceptive act or practice in violation of subsection (a)(1) of this section) with
actual knowledge or knowledge fairly implied on the basis of objective circumstances
that such act is unfair or deceptive and is prohibited by such rule. In such action, such
person, partnership, or corporation shall be liable for a civil penalty of not more than
$10,000 for each violation.

(B) If the Commission determines in & procegding under subsection (b) of this section
that any act or practice is unfair or deceptive;and issues a final cease and desist order,
other than a consent orderpwith respect 1o such-aeterpractice, then the Commission
may commence a civil actionsto obtain a civil penalty.in a district court of the United
States against any persongpartnership, oﬁcorporation which engages in such act or
practice— 28

(1) after such cease and desist'onder becoﬁrfne_ﬁs final (whether or not such person,
partnership, or corporation was subject to éugh cease and desist order), and

(2) with actual knowledge that such_zéot or p:rjépdti-oe is unfair or deceptive and is unlawful
under subsection (a)(1) of this section: ;_af.ﬂ

In such action, such person, partnership; or ”qé_rppration shall be liable for a civil penalty

of not more than $10,Q0gfor each violation.

(C) In the case of a violation through continuing failure to Coﬁiply with a rule or with
subsection (a)(1) of this'section, each day of continuance of such failure shall be treated
as a separate violation,for purposes of subparagraphs (A) and«(B). In determining the
amount of such ajcivil penalty, the court shall take into account the degree of culpability,
any histery.of.prior suchsconduct,.ability, to pay -effect ansahility-to continue to do
business, and such’other matters‘as justice'may require.

(2) If the cease and desist order establishing that the act or practice is unfair or
deceptive was not issued against the defendant in a civil penalty action under
paragraph (1)(B) the issues of fact in such action against such defendant shall be tried
de novo. Upon request of any party to such an action against such defendant, the court
shall also review the determination of law made by the Commission in the proceeding

under subsection (b) of this section that the act or practice which was the subject of
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such proceeding constituted an unfair or deceptive act or practice in violation of
subsection (a) of this section.

(3) The Commission may compromise or settle any action for a civil penalty if such
compromise or settlement is accompanied by a public statement of its reasons and is
approved by the court.

(n) Standard of proof; public policy considerations

The Commission shall have no authority under this section or section 57a of this title to
declare unlawful an act or practice on the grounds that such act or practice is unfair
unless the act or practice causes or is likely'to eause substantial injury to consumers
which is not reasonably aveidable by consumers-themselves and not outweighed by
countervailing benefits to constimers or to competition. In determining whether an act or
practice is unfair, the Comumission/may cd]nsider established public policies as evidence
to be considered with all aifier évidgnce. Sueh public policy considerations may not

serve as a primary basis fogFsueh determination.
§

dad

<)
F I

[1] So in original. Probably should-be “clause®.

TITLE 15 > CHAPTER 2 > SUBCHAPTER If%_.§;45a
§ 45a. Labels on products

To the extent any pefson introduces, delivers for introductiéﬁ,' sells, advertises, or offers
for sale in commerce asproduct with a “Made in the U.S.AZ* or “Made in America” label,
or the equivalent.thereaf, in“order.to.representthat such product.was in whole or
substantial part of domestic origin, such'label shall be'consistent'with decisions and
orders of the Federal Trade Commission issued pufSuant to section'45 of this title. This
section only appliesito such lalgels: Nothing'in this section shall preclude'the application
of other provisions of law relating to labeling. The Commission may periodically consider
an appropriate percentage of imported components which may be included in the
product and still be reasonably consistent with such decisions and orders. Nothing in
this section shall preclude use of such labels for products that contain imported
components under the label when the label also discloses such information in a clear

and conspicuous manner. The Commission shall administer this section pursuant to
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section 45 of this title and may from time to time issue rules pursuant to section 553 of
title 5 for such purpose. If a rule is issued, such violation shall be treated by the
Commission as a violation of a rule under section 57a of this title regarding unfair or
deceptive acts or practices. This section shall be effective upon publication in the
Federal Register of a Notice of the provisions of this section. The Commission shall
publish such notice within six months after September 13, 1994.

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 46

§ 46. Additional powers of Commission

The Commission shall also have power—

(a) Investigation of persons, partnershipsy or corporations

To gather and compile information.concerning, and to investigate from time to time the
organization, business, conduct praotice‘«ls, and management of any person,
partnership, or corporation engaged in or vyhose business affects commerce, excepting
banks, savings and loan institutions_ldescril?eq in section 57a (f)(3) of this title, Federal
credit unions described in section 57a (f)(4$,p1; this title, and common carriers subject to
the Act to regulate commerce, and ité reIatiéﬁt& other persons, partnerships, and

o 1

corporations. 2 e

(b) Reports of persons, partnerships, and co@ra_t_i_ons

To require, by genefalior special orders, persons, partnerships, and corporations,

engaged in or whosé Jc;u_siness affects commerce, exceptingbanks, savings and loan
institutions described inssection 57a (f)(3) of this title, Federal credit unions described in
section 57a (f)(4).of this.title,-and .common carriers, subject to.the Act to regulate
commerce, or any class-of them, orlanyofithem; respectively/ to-file with the
Commission in such form as the Commission may prescribe annual‘or special, or both
annual andispecialreparts or answersiin writing to specific.gquestions, furnishing to the
Commission such information as it may require as to the organization, business,
conduct, practices, management, and relation to other corporations, partnerships, and
individuals of the respective persons, partnerships, and corporations filing such reports
or answers in writing. Such reports and answers shall be made under oath, or otherwise,

as the Commission may prescribe, and shall be filed with the Commission within such
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reasonable period as the Commission may prescribe, unless additional time be granted
in any case by the Commission.

(c) Investigation of compliance with antitrust decrees

Whenever a final decree has been entered against any defendant corporation in any suit
brought by the United States to prevent and restrain any violation of the antitrust Acts, to
make investigation, upon its own initiative, of the manner in which the decree has been
or is being carried out, and upon the application of the Attorney General it shall be its
duty to make such investigation. It shall transmit to the Attorney General a report
embodying its findings and recommendations as a.result of any such investigation, and
the report shall be made publieinthe discretion-ofthesCommission.

(d) Investigations of violations«of antitrust statutes

Upon the direction of the President or eith'br House of Congress to investigate and report
the facts relating to any alleged violaiions of the antitrust Acts by any corporation.

(e) Readjustment of business of corporatioﬁs violating antitrust statutes

Upon the application of the Attorney Gener;‘l tlo i_nvestigate and make recommendations
for the readjustment of the business_?f any 'é?;‘(E)-oration alleged to be violating the
antitrust Acts in order that the cerporation mayﬁ.tﬁéreafter maintain its organization,
management, and conduct of business in ao”g—b_r'ciance with law.

(f) Publication of infomjaiion; reports

To make public from time to time such portions of the informéﬂon obtained by it
hereunder as are in the public interest; and to make annual and special reports to the
Congress and tofsubmititherewjtiyrecommendationsiyforradditional legislation; and to
provide for the publication ofits reports and decisions in such form and manner as may
be best-adapted.forpublic-information and.usex=Provided, Fhatthe.Commission shall not
have any.authority to'make publicvany trade secret or any commercial or'financial
information which is obtained from any person and which is privileged or confidential,
except that the Commission may disclose such information

(1) to officers and employees of appropriate Federal law enforcement agencies or to any
officer or employee of any State law enforcement agency upon the prior certification of

an officer of any such Federal or State law enforcement agency that such information



219

will be maintained in confidence and will be used only for official law enforcement
purposes, and

(2) to any officer or employee of any foreign law enforcement agency under the same
circumstances that making material available to foreign law enforcement agencies is
permitted under section 57b-2 (b) of this title.

(g) Classification of corporations; regulations

From time to time classify corporations and (except as provided in section 57a (a)(2) of
this title) to make rules and regulations for the purpose of carrying out the provisions of
this subchapter.

(h) Investigations of foreign-trade conditions; reports

To investigate, from time to time, rade canditions in-and with foreign countries where
associations, combinationsy or practices cl';f manufacturers, merchants, or traders, or
other conditions, may affegt the forgign trade of the United States, and to report to
Congress thereon, with'such recomméndaﬁb@ as it deems advisable.

(i) Investigations of foreign antitrust law violi";a'tigr]'s

With respect to the International Anﬂt@{rust En:fé:rgément Assistance Act of 1994 [15 U.S.C.
6201 et seq.], to conduct investigations of pdsééfr_a}e violations of foreign antitrust laws (as

defined in section 12 of such Act [151.S.C: 6211]).

(j) Investigative assistejhce for foreign law enforcement aqejfycies

(1) In general S

Upon a written request from a foreign law enforcement agéncy to provide assistance in
accordance withithis subsection sif the requesting mgeney, states-that it is investigating,
or engaging in enforcement proceedings against, possible violations of laws prohibiting
fraudulent er-deceptive commercial practices, ok, olherpractices substantially similar to
practices prohibited by any provision of the'laws administered by the Commission, other
than Federal antitrust laws (as defined in section 12(5) of the International Antitrust
Enforcement Assistance Act of 1994 (15 U.S.C. 6211 (5))), to provide the assistance
described in paragraph (2) without requiring that the conduct identified in the request
constitute a violation of the laws of the United States.

(2) Type of assistance
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In providing assistance to a foreign law enforcement agency under this subsection, the
Commission may—

(A) conduct such investigation as the Commission deems necessary to collect
information and evidence pertinent to the request for assistance, using all investigative
powers authorized by this subchapter; and

(B) when the request is from an agency acting to investigate or pursue the enforcement
of civil laws, or when the Attorney General refers a request to the Commission from an
agency acting to investigate or pursue the enfarcement of criminal laws, seek and
accept appointment by a United States distriet. eourirof Commission attorneys to provide
assistance to foreign and-international tribunals-ane-terlitigants before such tribunals on
behalf of a foreign law enforcement agency pursuant to section 1782 of title 28.

(3) Criteria for determination '1
In deciding whether to provideSuch assistance, the Commission shall consider all
relevant factors, including— ) _‘ v

(A) whether the requesting agency has agréeq t_o provide or will provide reciprocal
assistance to the Commission; . ;*_ -

(B) whether compliance with the reguest-would .'pfriejudice the public interest of the
United States; and = — =

(C) whether the requesting agency’s investigation or enfor_orément proceeding concerns

acts or practices that cause or are likely to cause injury to a"élignificant number of
persons.

(4) Internationaldgreements

If a foreign law enforcement agency has set forth a legal basis for requiring execution of
an internatiopal.agreement-as a.condition,fer reciprocal assistance«~0r as a condition for
provision.of materials or'informationto the Commission, the*€ommission; with prior
approval and ongoing oversight of the Secretary of State, and with final approval of the
agreement by the Secretary of State, may negotiate and conclude an international
agreement, in the name of either the United States or the Commission, for the purpose of
obtaining such assistance, materials, or information. The Commission may undertake in
such an international agreement to—

(A) provide assistance using the powers set forth in this subsection;



221

(B) disclose materials and information in accordance with subsection (f) and section
57b-2 (b) of this title; and

(C) engage in further cooperation, and protect materials and information received from
disclosure, as authorized by this subchapter.

(5) Additional authority

The authority provided by this subsection is in addition to, and not in lieu of, any other
authority vested in the Commission or any other officer of the United States.

(6) Limitation

The authority granted by this subsection shall‘net authorize the Commission to take any
action or exercise any powerwith respect to a-bank;-asavings and loan institution
described in section 57a (f)(3)0f.this title, a Federal credit union described in section
57a (f)(4) of this title, or a common carriervlsubject to the Act to regulate commerce,
except in accordance withithe dindesignated provise following the last designated
subsection of this section. ) _‘ v

(7) Assistance to certain‘countries J |

The Commission may not provide inYestigatEt\J/:?da;ssistance under this subsection to a
foreign law enforcement agency flom-a foreign é{'ate that the Secretary of State has

determined, in accordance with-section 2405;('j:)-.bf.the Appendix to title 50, has

repeatedly providedstpport for acts of international terror_is:rm, unless and until such

determination is rescinded pursuant to section 2405(j)(4) of fﬁe Appendix to title 50.

(k) Referral of evidence for criminal proceedings

(1) In general

Whenever the Commission obtains evidence that any person, partnership, or
corporation, either domestic, orforeign,;has.engaged in, conduct,that may constitute a
violation of Federalcriminal law; to transmit 'such ‘evidence to the Attorney General, who
may institute criminal proceedings under appropriate statutes. Nothing in this paragraph
affects any other authority of the Commission to disclose information.

(2) International information

The Commission shall endeavor to ensure, with respect to memoranda of understanding
and international agreements it may conclude, that material it has obtained from foreign

law enforcement agencies acting to investigate or pursue the enforcement of foreign
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criminal laws may be used for the purpose of investigation, prosecution, or prevention of
violations of United States criminal laws.

(I) Expenditures for cooperative arrangements

To expend appropriated funds for—

(1) operating expenses and other costs of bilateral and multilateral cooperative law
enforcement groups conducting activities of interest to the Commission and in which the
Commission participates; and

(2) expenses for consultations and meetings hested by the Commission with foreign
government agency officials, members of their delegations, appropriate representatives
and staff to exchange views-eeneerning developments relating to the Commission’s
mission, development and implementation of cooperation agreements, and provision of
technical assistance for the developmentl'pf foreign consumer protection or competition
regimes, such expenses tafnclude neécessary administrative and logistic expenses and
the expenses of Commission siaff a_nd:fore_i,—‘gn;invitees in attendance at such

4
consultations and meetings including=

(A) such incidental expenses as meals taket_ﬁii_n the course of such attendance;
(B) any travel and transportation o er-from sueh meetings; and

(C) any other related lodging Qr.§ubs.istence.f;ﬁ:;-.'__';__

Provided, That the exqéption of “banks, savings and-loan injst'vtutions described in

section 57a (f)(3) of fh‘ié-title, Federal credit unions describ‘ed'lin section 57a (f)(4) of this
titte, and common carriérs subject to the Act to regulate commerce” from the
Commission’s powers defined in subsections<(a); (b); and (j)efthis section, shall not be
construed to limitithe Commission’s authority to gather and compile information, to
investigates ortorequire, reports.oranswers,from, any persen; partnership, or
corporation‘to the extent that suchactionis necessary to the“investigation of any person,
partnership, or corporation, group of persons, partnerships, or corporations, or industry
which is not engaged or is engaged only incidentally in banking, in business as a
savings and loan institution, in business as a Federal credit union, or in business as a
common carrier subject to the Act to regulate commerce.

The Commission shall establish a plan designed to substantially reduce burdens

imposed upon small businesses as a result of requirements established by the
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Commission under clause (b) relating to the filing of quarterly financial reports. Such

plan shall

(1) be established after consultation with small businesses and persons who use the
information contained in such quarterly financial reports;

(2) provide for a reduction of the number of small businesses required to file such
quarterly financial reports; and

(3) make revisions in the forms used for such quarterly financial reports for the purpose
of reducing the complexity of such forms. The Gommission, not later than December 31,
1980, shall submit such plante-the Committee-on-Gommerce, Science, and
Transportation of the Senate.and.io the . Commitiee on Energy and Commerce of the
House of Representatives..Such plan shalfj take effect not later than October 31, 1981.
No officer or employee of the Gommission of any Commissioner may publish or disclose
information to the public, ogto any F_ed:eral_';ggncy, whereby any line-of-business data
furnished by a particularestablishment or i:ﬁdiyigual can be identified. No one other than
designated sworn officersiand emQI_c:?yees o:fjp_‘e' Commission may examine the line-of-

business reports from individualfirms; and infermation provided in the line-of-business

program administered by the Commission sh;a];l-.'b,e used only for statistical purposes.

Information for oarryi.ng’j out specific law enforcement respojﬁsibilities of the Commission

shall be obtained und‘e“r-practices and procedures in effect E)'In May 28, 1980, or as
changed by law.

Nothing in this section (atherthamthe provisions of clause (ehand clause (d)) shall apply
to the business @f insurance, except that the Commission shall have authority to conduct
studies.and prepare.reports, relating to the business.of.insurance. The Coammission may
exercise such authority only ‘upon‘receiving‘a‘request which-is agreed to by a majority of
the members of the Committee on Commerce, Science, and Transportation of the
Senate or the Committee on Energy and Commerce of the House of Representatives.
The authority to conduct any such study shall expire at the end of the Congress during
which the request for such study was made.

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 46a

§ 46a. Concurrent resolution essential to authorize investigations
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After June 16, 1933, no new investigations shall be initiated by the Commission as the
result of a legislative resolution, except the same be a concurrent resolution of the two
Houses of Congress.

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 47

§ 47. Reference of suits under antitrust statutes to Commission

In any suit in equity brought by or under the direction of the Attorney General as
provided in the antitrust Acts, the court may, upon the conclusion of the testimony
therein, if it shall be then of opinion.that the complainant is entitled to relief, refer said
suit to the Commission, as a master in chaneery,0 ascertain and report an appropriate
form of decree therein. The Commission.shall proceed upon such notice to the parties
and under such rules of procedureg@as the court may prescribe, and upon the coming in
of such report such exceptions may be fiI?d and such proceedings had in relation
thereto as upon the report of a master in otper equity causes, but the court may adopt or
reject such report, in whole or in"part, and é’ntgr such decree as the nature of the case
may in its judgment require. #‘ .‘

TITLE 15 > CHAPTER 2 > SUBCHAPTER l > § 48

§ 48. Information and assistance from departments

The several departments and bureaus of the_G_overnment when directed by the
President shall furmsh the Comm|SS|on upon |ts>request allf‘records, papers, and
information in their possessmn relating to any corporation subject to any of the
provisions of this subchapter, and shall detail from time ta time such officials and
employees to the Commissien as he may diréct.

TITLE 15 > CHAPTER 2 > SUBCHARPTER |> § 49

§ 49. Documentary evidence; depositions; witnesses

For thepurpeses|ofihis subchapter the Commission, orlits‘duly authorized agent or
agents, shall at all reasonable times have access to, for the purpose of examination, and
the right to copy any documentary evidence of any person, partnership, or corporation
being investigated or proceeded against; and the Commission shall have power to
require by subpoena the attendance and testimony of witnesses and the production of

all such documentary evidence relating to any matter under investigation. Any member

of the Commission may sign subpoenas, and members and examiners of the
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Commission may administer oaths and affirmations, examine witnesses, and receive
evidence.

Such attendance of witnesses, and the production of such documentary evidence, may
be required from any place in the United States, at any designated place of hearing.
And in case of disobedience to a subpoena the Commission may invoke the aid of any
court of the United States in requiring the attendance and testimony of witnesses and
the production of documentary evidence.

Any of the district courts of the United States within the jurisdiction of which such inquiry
is carried on may, in case of contumacy or refusal lorobey a subpoena issued to any
person, partnership, or corporation issuean oreerrequiring such person, partnership, or
corporation to appear beforeshe €ommission, or to produce documentary evidence if
so ordered, or to give evidencestouching ﬁhe matter in .question; and any failure to obey
such order of the court may be‘punished by such court as a contempt thereof.

Upon the application of the/Attarney: Gene;él of the United States, at the request of the
Commission, the district‘Courts of the Unitem(;‘.Slta_tes shall’have jurisdiction to issue writs
of mandamus commanding any penr_sllon, pat%tJr:i_eir-ship, or corporation to comply with the
provisions of this subchapter oraby-order of tﬁé@ommission made in pursuance
thereof. e 7R

The Commission may Qger testimony to be taken by depo_s:jtion in any proceeding or

investigation pending under this subchapter at any stage of’fs‘uch proceeding or
investigation. Such depositions may be taken before any person designated by the
commission andthavingipower toradminister-oaths: Such-testimany shall be reduced to
writing by the person taking the deposition, or under his direction, and shall then be
subscribed;by the deponent. Aay.person may. be compelled to.appearand depose and
to produce 'documentary evidence in‘the same manneras withesses'may be compelled
to appear and testify and produce documentary evidence before the Commission as
hereinbefore provided.

Witnesses summoned before the Commission shall be paid the same fees and mileage
that are paid witnesses in the courts of the United States and witnesses whose
depositions are taken and the persons taking the same shall severally be entitled to the

same fees as are paid for like services in the courts of the United States.
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TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 50

§ 50. Offenses and penalties

Any person who shall neglect or refuse to attend and testify, or to answer any lawful
inquiry or to produce any documentary evidence, if in his power to do so, in obedience
to an order of a district court of the United States directing compliance with the
subpoena or lawful requirement of the Commission, shall be guilty of an offense and
upon conviction thereof by a court of competent jurisdiction shall be punished by a fine
of not less than $1,000 nor more than $5,000, or by imprisonment for not more than one
year, or by both such fine and imprisonment:

Any person who shall willfully make, or cause to be made, any false entry or statement of
fact in any report required 1o besmade under this subchapter, or who shall willfully make,
or cause to be made, any false gniry in arly account, record, or memorandum kept by
any person, partnership, or.€orporation subjeot to this subchapter, or who shall willfully
neglect or fail to make,0r to/Cause to be made full, true, and correct entries in such
accounts, records, or memoranda of all faots and transactions appertaining to the
business of such person, partnersh|p or. corporann or who shall willfully remove out of
the jurisdiction of the United States or W|IlfuII; ;nylllate alter, or by any other means
falsify any documentary evidence of such pe;sq@_partnershm, or corporation, or who

shall willfully refuse to-submit to the Commission or to any of its authorized agents, for

the purpose of inspebtio_n and taking copies, any documen;[a‘f'y evidence of such
person, partnership, oreorporation in his possession or within his control, shall be
deemed guilty of.an offense against.the United States, and shall.be subject, upon
conviction in any'cotrt ofthe-United-States offcompetent jurisdiction, to a fine of not less
than $1,000 nor more than $5,000, orto imprisonmént for a term of Aet more than three
years, orito/both sueh finelandimprisoniment.

If any persons, partnership, or corporation required by this subchapter to file any annual
or special report shall fail so to do within the time fixed by the Commission for filing the
same, and such failure shall continue for thirty days after notice of such default, the
corporation shall forfeit to the United States the sum of $100 for each and every day of
the continuance of such failure, which forfeiture shall be payable into the Treasury of the

United States, and shall be recoverable in a civil suit in the name of the United States
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brought in the case of a corporation or partnership in the district where the corporation
or partnership has its principal office or in any district in which it shall do business, and
in the case of any person in the district where such person resides or has his principal
place of business. It shall be the duty of the various United States attorneys, under the
direction of the Attorney General of the United States, to prosecute for the recovery of
the forfeitures. The costs and expenses of such prosecution shall be paid out of the
appropriation for the expenses of the courts of the United States.

Any officer or employee of the Commission whe shall make public any information
obtained by the Commission without its authorily, unless directed by a court, shall be
deemed guilty of a misdemeaner, and, upon cenvietion thereof, shall be punished by a
fine not exceeding $5,000, arbYy imprisonment not exceeding one year, or by fine and
imprisonment, in the discretion.of the cou"mt.

TITLE 15 > CHAPTER 2 >SUBCHAPTER I'> § 51

§ 51. Effect on other statutery provisions _' ;

Nothing contained in this'subchapter shall Ee éonstrued to prevent or interfere with the
enforcement of the provisigns of the éntitrus}c. ,f\cts or the Acts to regulate commerce, nor
shall anything contained in this s_ub"c'_ihapter g(_;;;cé_qpstrued to alter, modify, or repeal the

said antitrust Acts or the Acts to.regulate commeree or any part or parts thereof.

g

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 52

§ 52. Dissemination of false advertisementé

(a) Unlawfulness

It shall be unlawful for any person, partnership,/or corporation to disseminate, or cause
to be disseminated,.any false advertisement—

(1) By United States mails, or in or having an effectipon commerce; by any means, for
the purpose of inducing, or which'is likely todinduce . directly or indirectly the purchase of
food, drugs, devices, services, or cosmetics; or

(2) By any means, for the purpose of inducing, or which is likely to induce, directly or
indirectly, the purchase in or having an effect upon commerce, of food, drugs, devices,
services, or cosmetics.

(b) Unfair or deceptive act or practice
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The dissemination or the causing to be disseminated of any false advertisement within

the provisions of subsection (a) of this section shall be an unfair or deceptive act or

practice in or affecting commerce within the meaning of section 45 of this title.

TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 53

§ 53. False advertisements; injunctions and restraining orders

(a) Power of Commission; jurisdiction of courts

Whenever the Commission has reason to believe—

(1) that any person, partnership, or carporation.is engaged in, or is about to engage in,

the dissemination or the causing of the dissgmination of any advertisement in violation of

section 52 of this title, and 7

(2) that the enjoining thereof pending the issuance of a complaint by the Commission

under section 45 of this titlegand until suc‘p complaintis dismissed by the Commission

or set aside by the court ongeview, of the order of the Commission to cease and desist

made thereon has beceme finalwithinthe :rﬁegning of section 45 of this title, would be to

the interest of the public; J F

the Commission by any of its attorﬁeys desiéaaiéd Py it for such purpose may bring suit
¥ K

in a district court of the United States or in the @_Jﬁf,ted States court of any Territory, to

enjoin the dissemination or the causing of the dissemination of such advertisement.

Il

Upon proper showing.atemporary injunction or restraining br_der shall be granted

without bond. Any suit may be brought where such person,;pértnership, or corporation
resides or transacts business, or wherever venue is properunder section 1391 of title
28. In addition, the court may, if.the court. detefmines that the interests of justice require
that any other person, partnership, orcorporation sheuld be a party in such suit, cause
such other person, partnership, or corporation to bé*added as a party without regard to
whether venue is/otherwise propen inithexdistrict in which the suit istirought. In any suit
under this section, process may be served on any person, partnership, or corporation
wherever it may be found.

(b) Temporary restraining orders; preliminary injunctions

Whenever the Commission has reason to believe—

(1) that any person, partnership, or corporation is violating, or is about to violate, any

provision of law enforced by the Federal Trade Commission, and
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(2) that the enjoining thereof pending the issuance of a complaint by the Commission
and until such complaint is dismissed by the Commission or set aside by the court on
review, or until the order of the Commission made thereon has become final, would be in
the interest of the public—

the Commission by any of its attorneys designated by it for such purpose may bring suit
in a district court of the United States to enjoin any such act or practice. Upon a proper
showing that, weighing the equities and considering the Commission’s likelihood of
ultimate success, such action would be in the public interest, and after notice to the
defendant, a temporary restraining order orapreliminary injunction may be granted
without bond: Provided, hewever, That if'a complaintis not filed within such period (not
exceeding 20 days) as may be spéciiied by the court after issuance of the temporary
restraining order or prelimimary, injunction,llthe order or injunction shall be dissolved by
the court and be of no furthér force and effect: Provided further, That in proper cases the
Commission may seek, and'after pr_opér pr_q;ofi the court may issue, a permanent
injunction. Any suit may.be brought where ;tlc?hrperson, partnership, or corporation
resides or transacts business, or Wt}_érever vgnye is proper under section 1391 of title

28. In addition, the court may, ifthe court determines that the interests of justice require

that any other person, partnership, or corpor‘&}t],o‘rj; should be a party in such suit, cause

such other person, pafinership, or corporation to be addedjras a party without regard to

whether venue is othé‘rWise proper in the district in which thé'lsuit is brought. In any suit
under this section, procéss may be served on any person, partnership, or corporation
wherever it may-befound:

(c) Service of precess; proof of service

Any process-of the Commission.under this section may,be served by any person duly
authorized by the Commission—

(1) by delivering a copy of such process to the person to be served, to a member of the
partnership to be served, or to the president, secretary, or other executive officer or a
director of the corporation to be served;

(2) by leaving a copy of such process at the residence or the principal office or place of

business of such person, partnership, or corporation; or
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(3) by mailing a copy of such process by registered mail or certified mail addressed to
such person, partnership, or corporation at his, or her, or its residence, principal office,
or principal place or business.

The verified return by the person serving such process setting forth the manner of such
service shall be proof of the same.

(d) Exception of periodical publications

Whenever it appears to the satisfaction of the court in the case of a newspaper,
magazine, periodical, or other publication, published at regular intervals—

(1) that restraining the dissemination of a false advertisement in any particular issue of
such publication would delay-the delivery of suehrissue after the regular time therefor,
and

(2) that such delay would bé dué io the m"pthod by which the manufacture and
distribution of such publicationds customarily conducted by the publisher in accordance
with sound business practige, and not to aﬁy method or device adopted for the evasion
of this section or to prevent or delay the issEraInCQ of an injunction or restraining order
with respect to such false advertiseﬂr_rﬁlent or':a'jé_x 6ther advertisement,

the court shall exclude such'issué from the obér;a}ion of the restraining order or
injunction. e 7R

TITLE 15 > CHAPTER'2 > SUBCHAPTER | > § 54

§ 54. False advertisjem_ents; penalties

(a) Imposition of penatties

Any person, partpership, or'corparation.who.violates.any.provision of section 52 (a) of
this title shall, if the Uselof the' commeodity advertised-may be injurious to health because
of results from such use under the conditions presefibed in the advértisement thereof, or
under such conditions as are customary ar usual, orif such.violatianiiswith intent to
defraud or mislead, be guilty of a misdemeanor, and upon conviction shall be punished
by a fine of not more than $5,000 or by imprisonment for not more than six months, or by
both such fine and imprisonment; except that if the conviction is for a violation
committed after a first conviction of such person, partnership, or corporation, for any
violation of such section, punishment shall be by a fine of not more than $10,000 or by

imprisonment for not more than one year, or by both such fine and imprisonment:
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Provided, That for the purposes of this section meats and meat food products duly
inspected, marked, and labeled in accordance with rules and regulations issued under
the Meat Inspection Act [21 U.S.C. 601 et seq.] shall be conclusively presumed not
injurious to health at the time the same leave official “establishments.”

(b) Exception of advertising medium or agency

No publisher, radio-broadcast licensee, or agency or medium for the dissemination of
advertising, except the manufacturer, packer, distributor, or seller of the commodity to
which the false advertisement relates, shall be liable under this section by reason of the
dissemination by him of any false advertisemeni unless he has refused, on the request
of the Commission, to furnish-the:Commission the-name and post-office address of the
manufacturer, packer, distributorsSeller, or advertising agency, residing in the United
States, who caused him to.disseminate sd,ch advertisement. No advertising agency shall
be liable under this sectiopdby feason of the causing by it of the dissemination of any
false advertisement, unlessiit has refused,_g;n the request of the Commission, to furnish
the Commission the name and post-office e;ddlre_ss of the manufacturer, packer,
distributor, or seller, residing in thenL_J;nited S:tétgé, who caused it to cause the
dissemination of such advertisement. ;_af.ﬂ

TITLE 15 > CHAPTER 2 > SUBCHAPTER |f§_.§;55
§ 55. Additional definitions

For the purposes of Seot_ions 52 to 54 of this title—

(a) False advertisement

(1) The term “false advertisement” means,an.advertisement,.other than labeling, which is
misleading in a material-respect; and-inldetermining'whether any advertisement is
misleading, there shall be taken into account (amofig other things) noet only
representations made or suggestedbyistatement, word, design, device,'sound, or any
combination thereof, but also the extent to which the advertisement fails to reveal facts
material in the light of such representations or material with respect to consequences
which may result from the use of the commodity to which the advertisement relates
under the conditions prescribed in said advertisement, or under such conditions as are
customary or usual. No advertisement of a drug shall be deemed to be false if it is

disseminated only to members of the medical profession, contains no false
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representation of a material fact, and includes, or is accompanied in each instance by
truthful disclosure of, the formula showing quantitatively each ingredient of such drug.
(2) In the case of oleomargarine or margarine an advertisement shall be deemed
misleading in a material respect if in such advertisement representations are made or
suggested by statement, word, grade designation, design, device, symbol, sound, or
any combination thereof, that such oleomargarine or margarine is a dairy product,
except that nothing contained herein shall prevent a truthful, accurate, and full
statement in any such advertisement of all the ingredients contained in such
oleomargarine or margarine.

(b) Food 4

The term “food” means

(1) articles used for food o@@rink for'man or other animals,

(2) chewing gum, and

(3) articles used for components of-any su _jh article.

(c) Drug #‘

The term “drug” means jad

(1) articles recognized in the offigial-United S‘ta"téé Pharmacopoeia, official
Homoeopathic Pharmacopoeia.of the Unitedlé’tates, or official National Formulary, or any
supplement to any of them; and

(2) articles intended foruse in the diagnosis, cure, mitigatiohf,‘ treatment, or prevention of
disease in man or other-animals; and

(3) articles (other than food)intended tasaffect the structure«or any function of the body
of man or other animals; and

(4) articles intended-foruse-as-a component of any-article specified-in glause (1), (2), or
(3); but does not include devices ortheir components, parts; or accessories.

(d) Device

The term “device” (except when used in subsection (a) of this section) means an

instrument, apparatus, implement, machine, contrivance, implant, in vitro reagent, or

other similar or related article, including any component, part, or accessory, which is—
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(1) recognized in the official National Formulary, or the United States Pharmacopeia, or
any supplement to them,

(2) intended for use in the diagnosis of disease or other conditions, or in the cure,
mitigation, treatment, or prevention of disease, in man or other animals, or

(3) intended to affect the structure or any function of the body of man or other animals,
and

which does not achieve any of its principal intended purposes through chemical action
within or on the body of man or other animals and which is not dependent upon being
metabolized for the achievement of any of its.prncipal intended purposes.

(e) Cosmetic 4

The term “cosmetic” means

(1) articles to be rubbed, peured, sprinkled, or sprayed on, introduced into, or otherwise
applied to the human bodyor any part thereof intended for cleansing, beautifying,
promoting attractiveness, or altering the ap_bearance, and

(2) articles intended for dse as a componer:‘_t.of any such article; except that such term
shall not include soap. jad -‘
(f) Oleomargarine or margarine « 1= ;_.J:H

For the purposes of this section-and section 321791‘ title 21, the term “oleomargarine” or
“margarine” includes—

(1) all substances, mixtures, and compounds known as oleo'fhargarine or margarine;

(2) all substances, mixtlres, and compounds which have @ consistence similar to that of
butter and whigh{centain anysedibleroilsior fats otherthammilk fatif made in imitation or

semblance of butter.

TITLE 15 > CHAPTER 2 >.SUBCHAPTER.| > § 56

§ 56. Commencement, 'defense, intervention'and supervision of litigation and appeal
by Commission or Attorney General

(a) Procedure for exercise of authority to litigate or appeal

(1) Except as otherwise provided in paragraph (2) or (3), if—

(A) before commencing, defending, or intervening in, any civil action involving this
subchapter (including an action to collect a civil penalty) which the Commission, or the

Attorney General on behalf of the Commission, is authorized to commence, defend, or
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intervene in, the Commission gives written notification and undertakes to consult with the
Attorney General with respect to such action; and

(B) the Attorney General fails within 45 days after receipt of such notification to
commence, defend, or intervene in, such action;

the Commission may commence, defend, or intervene in, and supervise the litigation of,
such action and any appeal of such action in its own name by any of its attorneys
designated by it for such purpose.

(2) Except as otherwise provided inparagraphi(3), in any civil action—

(A) under section 53 of this title (relating to injdnctive relief);

(B) under section 57b of this-title (relating to consumerredress);

(C) to obtain judicial review giv@ rule prescribed by the Commission, or a cease and
desist order issued under section 45 of thlls title;

(D) under the second parag@raph of Section 49 of this title (relating to enforcement of a
subpena) and under the fourth paragréph _G;f such section (relating to compliance with
section 46 of this title); or J*

L

(E) under section 57b-2a of this title; '-_','Jp_

o

the Commission shall have exclugive authority to.eommence or defend, and supervise

the litigation of, such action and any appeal 'qf:;s'q,ch action in its own name by any of its

attorneys designated bv it for such purpose, unless the Cotbmission authorizes the

Attorney General to dé‘so. The Commission shall inform the ‘Alttorney General of the
exercise of such authority and such exercise shall not preclude the Attorney General
from intervening=ombehalf ofthe WnitedsStates inisuchractiomand any appeal of such
action as may be otherwise provided by law.

(3)

(A) If the Commission makes a'written request to the Attorney General,'within the 10-day
period which begins on the date of the entry of the judgment in any civil action in which
the Commission represented itself pursuant to paragraph (1) or (2), to represent itself
through any of its attorneys designated by it for such purpose before the Supreme Court
in such action, it may do so, if—

(i) the Attorney General concurs with such request; or
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(ii) the Attorney General, within the 60-day period which begins on the date of the entry
of such judgment—

(a) refuses to appeal or file a petition for writ of certiorari with respect to such civil action,
in which case he shall give written notification to the Commission of the reasons for such
refusal within such 60-day period; or

(b) the Attorney General fails to take any action with respect to the Commission’s
request.

(B) In any case where the Attorney General represents the Commission before the
Supreme Court in any civil action in which the'Cemmission represented itself pursuant to
paragraph (1) or (2), the Aiterney General may not-agree to any settlement,
compromise, or dismissal of suchraction, or confess error in the Supreme Court with
respect to such action, unless he Commil'g;sion concurs.

(C) For purposes of this pafagraph (with respect to representation before the Supreme
Court), the term “Attorney General”._inczlude_; the Solicitor General.

(4) If, prior to the expiration of the 45-day pé’tis)qupeciﬂed in paragraph (1) of this
section or a 60-day period specifiegj_:n[n para:gd;lﬁp;h (3), any right of the Commission to

commence, defend, or intervene i, any such action or appeal may be extinguished due

to any procedural requirement.of any court W}th'[?&pect to the time in which any

pleadings, notice of arépeal, or other acts pertaining to suclé action or appeal may be

taken, the Attorney Géneral shall have one-half of the time ‘ré'(lquired to comply with any
such procedural requirément of the court (including any extension of such time granted
by the court) forthe; purpeseoficommencing;-defending;-orintervening in the civil action
pursuant to paragraph (1) or for the purpose of refusing to appeal or file a petition for
writ of certiorari-and-the written-natification erfailing-1o takesany-action pursuant to
paragraph 3(A)(ii).

(5) The provisions of this subsection shall apply notwithstanding chapter 31 of title 28, or
any other provision of law.

(b) Certification by Commission to Attorney General for criminal proceedings
Whenever the Commission has reason to believe that any person, partnership, or

corporation is liable for a criminal penalty under this subchapter, the Commission shall
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certify the facts to the Attorney General, whose duty it shall be to cause appropriate
criminal proceedings to be brought.

(c) Foreign litigation

(1) Commission attorneys

With the concurrence of the Attorney General, the Commission may designate
Commission attorneys to assist the Attorney General in connection with litigation in
foreign courts on particular matters in which the Commission has an interest.

(2) Reimbursement for foreign counsel

The Commission is authorized to expend appropriated funds, upon agreement with the
Attorney General, to reimburse-the Attorney Generalforthe retention of foreign counsel
for litigation in foreign courts.and.for expenses related to litigation in foreign courts in
which the Commission hass@n interest. |

(3) Limitation on use of funds

Nothing in this subsection autherizes the pgyment of claims or judgments from any
source other than the permanent and indef;n.ite a_ppropriation authorized by section
1304 of title 31. &)

TN
(4) Other authority Yt ;_.J:H
The authority provided by this subsection is iin_-ad;dition to any other authority of the
Commission or the Attorney General.
TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 57
§ 57. Separability clause
If any provision_of this subchapter, or the application.thereof.to any person, partnership,
or corporation,‘or circumstance, is held invalid, the remainder ofithis subchapter, and
the application of such provisions to any other persén, partnership, €erporation, or
circumstance, shallinot'be affected thereby.
TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 57a
§ 57a. Unfair or deceptive acts or practices rulemaking proceedings
(a) Authority of Commission to prescribe rules and general statements of policy

(1) Except as provided in subsection (h) of this section, the Commission may

prescribe—
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(A) interpretive rules and general statements of policy with respect to unfair or deceptive
acts or practices in or affecting commerce (within the meaning of section 45 (a)(1) of
this title), and

(B) rules which define with specificity acts or practices which are unfair or deceptive
acts or practices in or affecting commerce (within the meaning of section 45 (a)(1) of
this title), except that the Commission shall not develop or promulgate any trade rule or
regulation with regard to the regulation of the development and utilization of the
standards and certification activities pursuant to this section. Rules under this
subparagraph may include requirements prescribedfor the purpose of preventing such
acts or practices. .4

(2) The Commission shall have'neauthority under this subchapter, other than its
authority under this sectionyto prescribe ény rule with respect to unfair or deceptive acts
or practices in or affecting.6ommeree (within the meaning of section 45 (a)(1) of this
title). The preceding sentence shall._noi affe_;:‘ét@ny authority of the Commission to
prescribe rules (including interpretive rules;f.gng general statements of policy, with
respect to unfair methods.of comp(?fiut_ion in 'é‘)j.ﬁf;‘ecting commerce.

(b) Procedures applicable et 22

(1) When prescribing a rule und@r.subsectioﬁ,*ié)ﬁi)(B) of this section, the Commission

shall proceed in acco[ijance with section 553 of title 5 (Witk{'g)ut regard to any reference

in such section to se"c‘ti}ms 556 and 557 of such title), and ‘sﬁ'elall also

(A) publish a notice of proposed rulemaking stating with particularity the text of the rule,
including any altérnatives; which the;Cammission proposesde promulgate, and the
reason for the proposed rule;

(B) allow, interested.persons, to-submit written.data,.Views, and arguments, and make all
such submissions publicly avaitable;

(C) provide an opportunity for an informal hearing in accordance with subsection (c) of
this section; and

(D) promulgate, if appropriate, a final rule based on the matter in the rulemaking record
(as defined in subsection (e)(1)(B) of this section), together with a statement of basis

and purpose.

()
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(A) Prior to the publication of any notice of proposed rulemaking pursuant to paragraph
(1)(A), the Commission shall publish an advance notice of proposed rulemaking in the
Federal Register. Such advance notice shall—

(i) contain a brief description of the area of inquiry under consideration, the objectives
which the Commission seeks to achieve, and possible regulatory alternatives under
consideration by the Commission; and

(ii) invite the response of interested parties with respect to such proposed rulemaking,
including any suggestions or alternative methods for achieving such objectives.

(B) The Commission shall submit such advancenatiee of proposed rulemaking to the
Committee on Commerce;Seienee; and T ransportation of the Senate and to the
Committee on Energy and Commerce of the House of Representatives. The Commission
may use such additional mechanisms as vlf;‘he Commission considers useful to obtain
suggestions regarding the€ontent ofthe aréa of inquiry before the publication of a
general notice of proposed rulemak_i.ngj unc_fér,paragraph (M(A).

(C) The Commission shall, 30 days before :ﬁe‘ggblication of a notice of proposed
rulemaking pursuant to paragraph.i(j:_)(A), su’bin]t such notice to the Committee on

Commerce, Science, and Transportation of tl"iéS_énate and to the Committee on Energy

and Commerce of the House Qf.Representatiyés .

(3) The Commission st_j?l| issue a notice of proposed rulemékivng pursuant to paragraph

(1)(A) only where it has reason to believe that the unfair or 'érélceptive acts or practices
which are the subject of the proposed rulemaking are prevalent. The Commission shalll
make a determination that unfais or deceptive-agtsion practices«are prevalent under this
paragraph only jf—

(A) it has, issued-cease and.desist-arders regarding-such,acts or practices, or

(B) any ather information available'to'the Commission indicates a widespread pattern of
unfair or deceptive acts or practices.

(c) Informal hearing procedure

The Commission shall conduct any informal hearings required by subsection (b)(1)(C) of

this section in accordance with the following procedure:

(1)
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(A) The Commission shall provide for the conduct of proceedings under this subsection
by hearing officers who shall perform their functions in accordance with the
requirements of this subsection.

(B) The officer who presides over the rulemaking proceedings shall be responsible to a
chief presiding officer who shall not be responsible to any other officer or employee of
the Commission. The officer who presides over the rulemaking proceeding shall make a
recommended decision based upon the findings and conclusions of such officer as to
all relevant and material evidence, except that such recommended decision may be
made by another officer if the officer who presided over the proceeding is no longer
available to the Commission: 4

(C) Except as required for thesdisposition of ex parte matters as authorized by law, no

presiding officer shall consult any, person"pr party with respect to any fact in issue

unless such officer gives netice and dpportunity for all parties to participate.

_—

4
(2) Subject to paragraph'(3) of this subsect{on, an interested person is entitled—

(A) to present his positionorally or by documﬁntary submission (or both), and

(B) if the Commission determines that there are disputed issues of material fact it is

necessary to resolve, to present such rebutté}'éubmissions and to conduct (or have

conducted under paquraph (3)(B)) such cr_qss-examinatiorj of persons as the
Commission determihés- |

(i) to be appropriate, and

(i) to be required for a full and true disclosure:with respect toysueh issues.

(3) The Commission may prescribe such rules and make such rulings concerning
proceedings-in such.hearings.as may tend to,avoidunnecessary coests.or delay. Such
rules or rulings may‘include

(A) imposition of reasonable time limits on each interested person’s oral presentations,
and

(B) requirements that any cross-examination to which a person may be entitled under
paragraph (2) be conducted by the Commission on behalf of that person in such
manner as the Commission determines

(i) to be appropriate, and
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(ii) to be required for a full and true disclosure with respect to disputed issues of material
fact.

4)

(A) Except as provided in subparagraph (B), if a group of persons each of whom under
paragraphs (2) and (3) would be entitled to conduct (or have conducted) cross-
examination and who are determined by the Commission to have the same or similar
interests in the proceeding cannot agree upon a single representative of such interests
for purposes of cross-examination, the Commission may make rules and rulings

(i) limiting the representation of such interest, forSuch purposes, and

(ii) governing the mannerimwhieh such efoss-examination shall be limited.

(B) When any person who is.amember of a group with respect to which the Commission
has made a determination.ander subparal'graph (A) is unable to agree upon group
representation with the other meémbeéis of the group; then such person shall not be
denied under the authority of Subparag:]rap_.t? (A) the opportunity to conduct (or have
conducted) cross-examination as to issues?aﬁfegting his particular interests if

(i) he satisfies the Commission thatdhlnc_—:‘ has mﬂg?e a reasonable and good faith effort to

reach agreement upon group repiesentation with the other members of the group and

(i) the Commission determines thatthere aré;éu‘b,stantial and relevant issues which are

not adequately preserfted by the group representative.

(5) A verbatim transér’nbt shall be taken of any oral presentat‘lan, and cross-examination,
in an informal hearing {6 which this subsection applies. Such transcript shall be
available to thespublic.

(d) Statement ofghasis and purpose accompanying rule; “Commission” defined; judicial
review of amendment orrepeakof.rule; violation-ef rule

(1) The Commission’s statement of basis and purpose to accompany a-rule promulgated
under subsection (a)(1)(B) of this section shall include

(A) a statement as to the prevalence of the acts or practices treated by the rule;

(B) a statement as to the manner and context in which such acts or practices are unfair
or deceptive; and

(C) a statement as to the economic effect of the rule, taking into account the effect on

small business and consumers.
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(2)

(A) The term “Commission” as used in this subsection and subsections (b) and (c) of
this section includes any person authorized to act in behalf of the Commission in any
part of the rulemaking proceeding.

(B) A substantive amendment to, or repeal of, a rule promulgated under subsection
(a)(1)(B) of this section shall be prescribed, and subject to judicial review, in the same
manner as a rule prescribed under such subsection. An exemption under subsection (g)
of this section shall not be treated as an amendment or repeal of a rule.

(3) When any rule under subsection (a)(1)(B).ofthis.section takes effect a subsequent
violation thereof shall constituteran unfairor deeeptiveract or practice in violation of
section 45 (a)(1) of this title, unless the Commission otherwise expressly provides in
such rule. \
(e) Judicial review; petitionsjurisdiction and venue: rulemaking record; additional
submissions and presentations; scope [of rgviqw and relief; review by Supreme Court;
additional remedies J \

(1) ; 1

(A) Not later than 60 days after a fule is prom’ﬂ[g.'af.ted under subsection (a)(1)(B) of this
section by the Commission, any interested p"q;sbp..ﬁncluding a consumer or consumer

organization) may file gjo_etition, in the United States Court éf.Appeals for the District of

Columbia circuit or for the circuit in which such person resid"éls or has his principal place
of business, for judicial feview of such rule. Copies of the petition shall be forthwith
transmitted by the elerkeof the courttortheyCommission ermotherofficer designated by it
for that purposeg T'he provisions of section 2112 of title 28 shall apply to the filing of the
rulemakingsrecord of, proceedings-on,which, the.Commission based-its sule and to the
transfer of proceedings in'the courts of appeals.

(B) For purposes of this section, the term “rulemaking record” means the rule, its
statement of basis and purpose, the transcript required by subsection (c)(5) of this
section, any written submissions, and any other information which the Commission
considers relevant to such rule.

(2) If the petitioner or the Commission applies to the court for leave to make additional

oral submissions or written presentations and shows to the satisfaction of the court that



242

such submissions and presentations would be material and that there were reasonable
grounds for the submissions and failure to make such submissions and presentations in
the proceeding before the Commission, the court may order the Commission to provide
additional opportunity to make such submissions and presentations. The Commission
may modify or set aside its rule or make a new rule by reason of the additional
submissions and presentations and shall file such modified or new rule, and the rule’s
statement of basis of purpose, with the return of such submissions and presentations.
The court shall thereafter review sueh new or modified rule.
(3) Upon the filing of the petition under paragraph (1) of this subsection, the court shall
have jurisdiction to review-therulein accordaneewithrehapter 7 of title 5 and to grant
appropriate relief, including_ intérim relief, as provided in such chapter. The court shall
hold unlawful and set asidethe.rule on anl'y ground specified in subparagraphs (A), (B),
(C), or (D) of section 706 (2) ofifitle 5(taking due account of the rule of prejudicial error),
or if— ] d #

4
(A) the court finds that the Commission’s ac‘itfif).nlis not supported by substantial evidence
in the rulemaking record (as definefj_:jn para:g;é_e_\‘bh (1)(B) of this subsection) taken as a
whole, or et -;__N
(B) the court finds that— =Ll

(i) a Commission deter;mination under subsection (c)-of thisisection that the petitioner is

not entitled to condu?:‘t “‘cross-examination or make rebuttal‘sl]lbmissions, or

(ii) a Commission rule OF ruling under subsection (c) of this section limiting the
petitioner’s cross-examination ar rebuttal submissions;

has precluded disclosure of disputed material facts which was necessary for fair
determinationsby, the.Commission.of the,rulemaking-proceeding-taken as;a whole.

The term_“evidence”,"as'used in this paragraph, means any-matterin the rulemaking
record.

(4) The judgment of the court affirming or setting aside, in whole or in part, any such rule
shall be final, subject to review by the Supreme Court of the United States upon

certiorari or certification, as provided in section 1254 of title 28.

(5)
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(A) Remedies under the preceding paragraphs of this subsection are in addition to and
not in lieu of any other remedies provided by law.

(B) The United States Courts of Appeal shall have exclusive jurisdiction of any action to
obtain judicial review (other than in an enforcement proceeding) of a rule prescribed
under subsection (a)(1)(B) of this section, if any district court of the United States would
have had jurisdiction of such action but for this subparagraph. Any such action shall be
brought in the United States Court of Appeals for the District of Columbia circuit, or for
any circuit which includes a judicial district in which the action could have been brought
but for this subparagraph.

(C) A determination, rule, erruling of the*Commissionrdescribed in paragraph (3)(B)(i) or
(i) may be reviewed only in asproeeeding under this subsection and only in accordance
with paragraph (3)(B). Seciion £06 (2)(E) Epf title 5 shall not apply to any rule
promulgated under subsegtion{(a)(1)(B) of this section. The contents and adequacy of

_—

any statement required by stibsection (b)(1)(D) of this section shall not be subject to

4
judicial review in any respect.

(f) Unfair or deceptive acts or practiées by l:_)'?,nks, savings and loan institutions, or
Federal credit unions; promulgation of regulations by Board of Governors of Federal
Reserve System, Federal Home lL.oan Bank Bpét(j,.and National Credit Union

Administration Board; aggncy enforcement and c,omplianqe; proceedings; violations;

power of other Federal agencies unaffected; reporting requiféments

(1) In order to prevent Unfair or deceptive acts or practices in or affecting commerce
(including actsyof practiceswhichyarejunfairor deceptivestorconsumers) by banks or
savings and loan institutions described in paragraph (3), each agency specified in
paragraph(2).or(3)-0f this-subsection shall.establish a.separate, division ,of consumer
affairs which shall receive'and take ‘appropriate action upon-complaints*with respect to
such acts or practices by banks or savings and loan institutions described in paragraph
(3) subject to its jurisdiction. The Board of Governors of the Federal Reserve System
(with respect to banks) and the Federal Home Loan Bank Board (with respect to savings
and loan institutions described in paragraph (3)) and the National Credit Union
Administration Board (with respect to Federal credit unions described in paragraph (4))

shall prescribe regulations to carry out the purposes of this section, including
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regulations defining with specificity such unfair or deceptive acts or practices, and
containing requirements prescribed for the purpose of preventing such acts or
practices. Whenever the Commission prescribes a rule under subsection (a)(1)(B) of this
section, then within 60 days after such rule takes effect each such Board shall
promulgate substantially similar regulations prohibiting acts or practices of banks or
savings and loan institutions described in paragraph (3), or Federal credit unions
described in paragraph (4), as the case may be, which are substantially similar to those
prohibited by rules of the Commission andiwhich impose substantially similar
requirements, unless

(A) any such Board finds that'sueh acts or praectiees-ofbanks or savings and loan
institutions described in paragraph (3), or Federal eredit unions described in paragraph
(4), as the case may be, ame not'unfair or Eﬂeoeptive, or

(B) the Board of Governorsfof the/Federal Réserve System finds that implementation of
similar regulations with'respectitobanks, s;vir]gs and lean institutions or Federal credit
unions would seriously eonflict with essenti;l. mo_netary and payments systems policies
of such Board, and publishes any such ﬁ”d‘i'rj:?_{ énd the reasons therefor, in the Federal
Register. et 75 ;_af.ﬂ

(2) Enforcement.— Compliance: yvith-.regulatiq;_s'prescribed under this subsection shall

be enforced under segtign 1818 of title 12, in the case of—_; ’

(A) national banks aﬁd Federal branches and Federal agené]és of foreign banks, by the
division of consumer affairs established by the Office of thé Comptroller of the Currency;
(B) member banksofthe Federal'Resenve;System ((atherthan,national banks), branches
and agencies ofisforeign banks (otherthan Federal branches, Federal agencies, and
insured-Statesbranches of fereign.banks),,commercial lending companies owned or
controlled by foreign banks, ‘and organizations operating ‘under section-25 or 25(a) [1] of
the Federal Reserve Act [12 U.S.C. 601 et seq., 611 et seq.], by the division of
consumer affairs established by the Board of Governors of the Federal Reserve System;
and

(C) banks insured by the Federal Deposit Insurance Corporation (other [2] banks

referred to in subparagraph (A) or (B)) and insured State branches of foreign banks, by
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the division of consumer affairs established by the Board of Directors of the Federal
Deposit Insurance Corporation.

(3) Compliance with regulations prescribed under this subsection shall be enforced
under section 1818 of title 12 with respect to savings associations as defined in section
1813 of title 12.

(4) Compliance with regulations prescribed under this subsection shall be enforced with
respect to Federal credit unions under sections 1766 and 1786 of title 12.

(5) For the purpose of the exercise by any agency referred to in paragraph (2) of its
powers under any Act referred to in that paragraph,.a violation of any regulation
prescribed under this subseetion shall be deemed-tobe a violation of a requirement
imposed under that Act. In additien (o its powers under any provision of law specifically
referred to in paragraph (2);'eaeh.of the é’gencies referred to in that paragraph may
exercise, for the purpose of enforeing compliance with any regulation prescribed under
this subsection, any other authority._ooﬁferrgd onit by law.

(6) The authority of the Board of Governors?o.f }hﬁe Federal Reserve System to issue
regulations under this subsection df;ég not i-:jrtl;ga'ir the authority of any other agency
designated in this subsection to/make rules réép;;_écting its own procedures in enforcing
compliance with regulations prescribed undé;thjissubsection.

(7) Each agency exercfisinq authority under this subsectionilsh‘all transmit to the

Congress each year a detailed report on its activities under ‘t'ﬁis paragraph during the
preceding calendar year.

The terms used-in this paragraphrthatiare nat-defined insthiszsulbehapter or otherwise
defined in section 1813 °(s) of title 12°shall have the meaning given to them in section
3101 ofititle, 12,

(g) Exemptions and stays from'application of rules; procedures

(1) Any person to whom a rule under subsection (a)(1)(B) of this section applies may
petition the Commission for an exemption from such rule.

(2) If, on its own motion or on the basis of a petition under paragraph (1), the
Commission finds that the application of a rule prescribed under subsection (a)(1)(B) of
this section to any person or class or [3] persons is not necessary to prevent the unfair

or deceptive act or practice to which the rule relates, the Commission may exempt such
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person or class from all or part of such rule. Section 553 of title 5 shall apply to action
under this paragraph.

(3) Neither the pendency of a proceeding under this subsection respecting an
exemption from a rule, nor the pendency of judicial proceedings to review the
Commission’s action or failure to act under this subsection, shall stay the applicability of
such rule under subsection (a)(1)(B) of this section.

(h) Restriction on rulemaking authority of Commission respecting children’s advertising
proceedings pending on May 28, 1980

The Commission shall not have any authority.to.oromulgate any rule in the children’s
advertising proceeding pendingon May*28, 1980, orinany substantially similar
proceeding on the basis of a.determination by the Commission that such advertising
constitutes an unfair act orgpragtice in or éffecting commerce.

(i) Meetings with outside parties 28

(1) For purposes of this'subsection, the ter:ra ‘outside party” means any person other
than J |

(A) a Commissioner; 9 ’};f-'_

(B) an officer or employee of the Cammission; o !

(C) any person who has entered intoa contréﬁd_t-.blj..any other agreement or arrangement

with the Commission. tggovide any goods or services (inc_lg;lding consulting services) to
the Commission. | |

(2) Not later than 60 days after May 28, 1980, the Commission shall publish a proposed
rule, and not Iatef than 480 days after May, 28; 1980the*€ommission shall promulgate a
final rule, which shall authorize the Commission or any Commissioner to meet with any
outsidespartysconcerning any rulemaking proceeding of the.Caommission, Such rule shall
provide that—

(A) notice of any such meeting shall be included in any weekly calendar prepared by
the Commission; and

(B) a verbatim record or a summary of any such meeting, or of any communication
relating to any such meeting, shall be kept, made available to the public, and included

in the rulemaking record.
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(j) Communications by investigative personnel with staff of Commission concerning
matters outside rulemaking record prohibited

Not later than 60 days after May 28, 1980, the Commission shall publish a proposed
rule, and not later than 180 days after May 28, 1980, the Commission shall promulgate a
final rule, which shall prohibit any officer, employee, or agent of the Commission with
any investigative responsibility or other responsibility relating to any rulemaking
proceeding within any operating bureau of the Commission, from communicating or
causing to be communicated to any. Commissioner or to the personal staff of any
Commissioner any fact which.is relevant to the merits of such proceeding and which is
not on the rulemaking record-of'such proceeding; unless such communication is made
available to the public and is«dncluded in the rulemaking record. The provisions of this
subsection shall not apply.i6 any cormmunication to the extent such communication is

required for the dispositiondof gx parte matters as authorized by law.

[1] See References in Text note below: 222244
[2] So in original. Prebably should be “(other than™.
[3] So in original. Probably should be “of”.

TITLE 15 > CHAPTER 2> SUBCHAPTER |I'> § 57b

§ 57b. Civil actions for violations of rules and cease*and desist orders respecting
unfair orideceptive acts'or practices

(a) Suits by Commission against persons, partnerships, or corporations; jurisdiction;
relief for dishonest or fraudulent acts

(1) If any person, partnership, or corporation violates any rule under this subchapter
respecting unfair or deceptive acts or practices (other than an interpretive rule, or a rule
violation of which the Commission has provided is not an unfair or deceptive act or

practice in violation of section 45 (a) of this title), then the Commission may commence a
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civil action against such person, partnership, or corporation for relief under subsection
(b) of this section in a United States district court or in any court of competent
jurisdiction of a State.

(2) If any person, partnership, or corporation engages in any unfair or deceptive act or
practice (within the meaning of section 45 (a)(1) of this title) with respect to which the
Commission has issued a final cease and desist order which is applicable to such
person, partnership, or corporation, then the Commission may commence a civil action
against such person, partnership, or corporation in a United States district court or in
any court of competent jurisdiction of a StatesIf.the CGommission satisfies the court that
the act or practice to whichrthe-eease and desistorderrelates is one which a
reasonable man would have known under the circumstances was dishonest or
fraudulent, the court may grantrelief undér subsection (b) of this section.

(b) Nature of relief available ¥

The court in an actionunder subsection (afoftthis section shall have jurisdiction to grant
such relief as the court finds/negessary to :ti—:'dlress injury to consumers or other persons,
partnerships, and corporations resg_lfjng fro’r:?'rl:ftb-e rule violation or the unfair or deceptive
act or practice, as the case may be.*Such rel'iéj‘;ﬂ}ay include, but shall not be limited to,

rescission or reformation of contraets, the refghd;o.f_money or return of property, the

payment of damages,;am public notification respecting the; rule violation or the unfair or

deceptive act or practice, as the case may be; except that ﬁathing in this subsection is
intended to authorize the imposition of any exemplary or punitive damages.

(c) Conclusivenessof findings of Cemmissien-imecease and«desist proceedings; notice
of judicial proceedings 1o injured persons, etc.

(1) If

(A) a cease and desist order issued under section 45 (b) ‘ofthis title has“become final
under section 45 (g) of this title with respect to any person’s, partnership’s, or
corporation’s rule violation or unfair or deceptive act or practice, and

(B) an action under this section is brought with respect to such person’s, partnership’s,
or corporation’s rule violation or act or practice, then the findings of the Commission as

to the material facts in the proceeding under section 45 (b) of this title with respect to
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such person’s, partnership’s, or corporation’s rule violation or act or practice, shall be
conclusive unless

(i) the terms of such cease and desist order expressly provide that the Commission’s
findings shall not be conclusive, or

(i) the order became final by reason of section 45 (g)(1) of this title, in which case such
finding shall be conclusive if supported by evidence.

(2) The court shall cause notice of an action under this section to be given in a manner
which is reasonably calculated, under all of the circumstances, to apprise the persons,
partnerships, and corporations allegedly injuredby.the defendant’s rule violation or act
or practice of the pendeney-efsuch action. Sueh-netiee may, in the discretion of the
court, be given by publication:

(d) Time for bringing of actiens \
No action may be broughty the Commission under this section more than 3 years after
the rule violation to which an agtion-under ;ub§ection (a)(1) of this section relates, or the
unfair or deceptive act or practice to which?anl a_ction under subsection (a)(2) of this

section relates; except that'if a cease’and d%s__ist order with respect to any person’s,

partnership’s, or corporation’s ruléviolation or unfair or deceptive act or practice has

become final and such order was issued-in ai'ptbj;eeding under section 45 (b) of this

title which was comme{h&ed not later than 3 years after the fule violation or act or

practice occurred, a:divil action may be commenced under ’fﬁis section against such
person, partnership, or corporation at any time before the €xpiration of one year after
such order becomes finali

(e) Availability of,additional Federal or State remedies; other authority of Commission
unaffected

Remedies providedin this'section‘are in addition'to,”and hotin lieu‘of, any other remedy
or right of action provided by State or Federal law. Nothing in this section shall be

construed to affect any authority of the Commission under any other provision of law.
TITLE 15 > CHAPTER 2 > SUBCHAPTER | > § 57b—1

§ 57b—1. Civil investigative demands

(a) Definitions

For purposes of this section:
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(1) The terms “civil investigative demand” and “demand” mean any demand issued by
the commission under subsection (c)(1) of this section.

(2) The term “Commission investigation” means any inquiry conducted by a Commission
investigator for the purpose of ascertaining whether any person is or has been engaged
in any unfair or deceptive acts or practices in or affecting commerce (within the meaning
of section 45 (a)(1) of this title) or in any antitrust violations.

(3) The term “Commission investigator” means any attorney or investigator employed by
the Commission who is charged with the duty of enforcing or carrying into effect any
provisions relating to unfair or.deceptive acisQrpractices in or affecting commerce
(within the meaning of section45-(a)(1) of this title)-erany provisions relating to antitrust
violations.

(4) The term “custodian” meangthe custo"gjian or any deputy custodian designated
under section 57b-2 (b)(2)(A) of this iitle. ~ ©

(5) The term “documentarymaterial” incluciés{ghe original or any copy of any book,
record, report, memorandum, paper, comrr;?unlic_ation, tabulation, chart, or other
document. | ;*_ -

(6) The term “person” means any natural perédﬁ,lfpartnership, corporation, association,

or other legal entity, including any-person ac?t}h_g,ynder color or authority of State law.

(7) The term “violatienmeans any act or omission Constitut:ijng an unfair or deceptive act

or practice in or affecting commerce (within the meaning of §éction 45 (a)(1) of this title)
or any antitrust violatiort.

(8) The term “antitrust violation rmeans-+

(A) any unfair method of competition (within the meaning of section 45 (a)(1) of this title);
(B) anyvjolation-of the Clayton-Act{15 U.S.C12.et5eq.}.or0f any other Federal statute
that prohibits, or makes available to'the*Commission‘a Civil'remedy with-respect to, any
restraint upon or monopolization of interstate or foreign trade or commerce;

(C) with respect to the International Antitrust Enforcement Assistance Act of 1994 [15
U.S.C. 6201 et seq.], any violation of any of the foreign antitrust laws (as defined in
section 12 of such Act [15 U.S.C. 6211]) with respect to which a request is made under

section 3 of such Act [15 U.S.C. 6202]; or
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(D) any activity in preparation for a merger, acquisition, joint venture, or similar
transaction, which if consummated, may result in any such unfair method of competition
or in any such violation.

(b) Actions conducted by Commission respecting unfair or deceptive acts or practices
in or affecting commerce

For the purpose of investigations performed pursuant to this section with respect to
unfair or deceptive acts or practices in or affecting commerce (within the meaning of
section 45 (a)(1) of this title); all actions of the Commission taken under section 46 and
section 49 of this title shall be.conducted pursuant to'subsection (c) of this section.

(c) Issuance of demand; contents: service: verifiedreturn; sworn certificate; answers:
taking of oral testimony

(1) Whenever the Commission has reasorﬁto pelieve that any person may be in
possession, custody, or coftrol of any documentary. material or tangible things, or may
have any information, relevant o unfairior c]:eo@ptive acts or practices in or affecting

4
commerce (within the meéaning of section 45 (a)(1) of this title), or to antitrust violations,

the Commission may, before the institution quany proceedings under this subchapter,
issue in writing, and cause 0 be gerved upon such person, a civil investigative demand

requiring such person to produce such docugh_e'[itary material for inspection and

copying or reproduc,tigrl,_to submit such tangible things, to file written reports or answers

to questions, to give oraktestimony concerning dooumentary"lmaterial or other
information, or to furnisi any combination of such material, answers, or testimony.

(2) Each civil invéstigative demand shall state-the nature-ef.the.conduct constituting the
alleged violationswhich is under investigation and the provision of law applicable to such
violations

(3) Each civil investigative'demand for the production of doetumentary material shall—
(A) describe each class of documentary material to be produced under the demand
with such definiteness and certainty as to permit such material to be fairly identified;

(B) prescribe a return date or dates which will provide a reasonable period of time within
which the material so demanded may be assembled and made available for inspection
and copying or reproduction; and

(C) identify the custodian to whom such material shall be made available.
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(4) Each civil investigative demand for the submission of tangible things shall—

(A) describe each class of tangible things to be submitted under the demand with such
definiteness and certainty as to permit such things to be fairly identified;

(B) prescribe a return date or dates which will provide a reasonable period of time within
which the things so demanded may be assembled and submitted; and

(C) identify the custodian to whom such things shall be submitted.

(5) Each civil investigative demand for written reports or answers to questions shall—
(A) propound with definiteness and certainty/the reports to be produced or the
questions to be answered;

(B) prescribe a date or dates-atwhich time written-reports or answers to questions shall
be submitted; and

(C) identify the custodian t@Wwhem stch réports or answers shall be submitted.

(6) Each civil investigative demand forf the giving of oral testimony shall—

(A) prescribe a date, time, andiplace at vvh_jv‘ch_;ora| testimony shall be commenced; and
(B) identify a Commission investigator who ?s*hgll_conduct the investigation and the
custodian to whom the transcript of égch in\'ééziéation shall be submitted.

@) iz o

(A) Any civil investigative demand.may be sé:r;_e'c_'l by any Commission investigator at

any place within the ,tejril)rial jurisdiction of any court of th_e;Uvnited States.

(B) Any such demand orany enforcement petition filed undé?l this section may be
served upon any persof who is not found within the territofial jurisdiction of any court of
the United States, in suchimannen as the FederaliRules of, Givil Procedure prescribe for
service in a foreign nation.

(C) To the extent,that the ceurts.of-the United-States-have authority.t0 assert jurisdiction
over such person consistent'with due process, the United States' District‘Court for the
District of Columbia shall have the same jurisdiction to take any action respecting
compliance with this section by such person that such district court would have if such
person were personally within the jurisdiction of such district court.

(8) Service of any civil investigative demand or any enforcement petition filed under this
section may be made upon a partnership, corporation, association, or other legal entity

by—



253

(A) delivering a duly executed copy of such demand or petition to any partner, executive
officer, managing agent, or general agent of such partnership, corporation, association,
or other legal entity, or to any agent of such partnership, corporation, association, or
other legal entity authorized by appointment or by law to receive service of process on
behalf of such partnership, corporation, association, or other legal entity;

(B) delivering a duly executed copy of such demand or petition to the principal office or
place of business of the partnership, corporation, association, or other legal entity to be
served; or

(C) depositing a duly executed copy in the United States mails, by registered or certified
mail, return receipt requested; duly addressed torsueh partnership, corporation,
association, or other legal eniity at'its principal office or place of business.

(9) Service of any civil investigative dema"md or of any enforcement petition filed under
this section may be made @pon any natural person by—

(A) delivering a duly executed copy.of sucﬁ demand or petition to the person to be
served; or J 4

(B) depositing a duly exectited Copny:ﬂin the Uplzed States mails by registered or certified
mail, return receipt requested, duly addressedﬁ.t.'c:f.such person at his residence or
principal office or place of business. — =8

(10) A verified return. b(the individual serving any civil inve§tigative demand or any

enforcement petition:ﬁled under this section setting forth thefr‘nanner of such service
shall be proof of such sérvice. In the case of service by registered or certified mail, such
return shall be @écompanied-byithemreturm postoffice neceiptofidelivery of such demand
or enforcement petition.

(11) The,production-of documentary material.in.response,to.a civil investigative demand
shall be made under’a sworn certificate, in such form as thesdemand designates, by the
person, if a natural person, to whom the demand is directed or, if not a natural person,
by any person having knowledge of the facts and circumstances relating to such
production, to the effect that all of the documentary material required by the demand
and in the possession, custody, or control of the person to whom the demand is directed

has been produced and made available to the custodian.



254

(12) The submission of tangible things in response to a civil investigative demand shall
be made under a sworn certificate, in such form as the demand designates, by the
person to whom the demand is directed or, if not a natural person, by any person having
knowledge of the facts and circumstances relating to such production, to the effect that
all of the tangible things required by the demand and in the possession, custody, or
control of the person to whom the demand is directed have been submitted to the
custodian.

(13) Each reporting requirement or guestion in.a civil investigative demand shall be
answered separately and fully in writing under eath,.unless it is objected to, in which
event the reasons for the objeetion shall ‘be stated-intieu of an answer, and it shall be
submitted under a sworn cetiificaie, in such form as the demand designates, by the
person, if a natural persongto whom the dbmand is directed or, if not a natural person,
by any person responsiblefor answering each reporting requirement or question, to the
effect that all information reguired/by the dgm@nd and in the possession, custody,
control, or knowledge oi‘the person to who:h. tlhe_ demand is directed has been
submitted. ; :7 * -

o 1

(A) Any Commission investigator before who”rp:_o'r;al testimony is to be taken shall put the

witness on oath or afﬂr;'nﬁtion and shall personally, or by a_ny individual acting under his

direction and in his presence, record the testimony of the wifﬁess. The testimony shall
be taken stenographically and transcribed. After the testirmony is fully transcribed, the
Commission investigater beforeiawhem theitestimonyzis tekenrshall promptly transmit a
copy of the transcript of the testimony to the custodian.

(B) Any-Commissionsinvestigater before,whem oral.festimony;isto be taken shall
exclude from the ‘place where the'testimony'is to be'taken allfotherpersons except the
person giving the testimony, his attorney, the officer before whom the testimony is to be
taken, and any stenographer taking such testimony.

(C) The oral testimony of any person taken pursuant to a civil investigative demand shall
be taken in the judicial district of the United States in which such person resides, is

found, or transacts business, or in such other place as may be agreed upon by the
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Commission investigator before whom the oral testimony of such person is to be taken
and such person.

(D)

(i) Any person compelled to appear under a civil investigative demand for oral testimony
pursuant to this section may be accompanied, represented, and advised by an attorney.
The attorney may advise such person, in confidence, either upon the request of such
person or upon the initiative of the attorney, with respect to any question asked of such
person.

(i) Such person or attorney may object on thete€ord to any question, in whole or in part,
and shall briefly state for thewreeord the reasonforthe-objection. An objection may
properly be made, received,and.entered upon the record when it is claimed that such
person is entitled to refuse o answer the i'guestion on grounds of any constitutional or
other legal right or privilege, ineluding the privilege against self-incrimination. Such
person shall not otherwise @bject {o or refu_s;e o answer any question, and shall not
himself or through his attorngy otherwise in;e.rrupt the oral examination. If such person
refuses to answer any question, thg_(}ommis;fg:égr; may petition the district court of the
United States pursuant to this seclion-for-an c’ir'd.ia!f.ﬂ compelling such person to answer
such question. ey TN

(iii) If such person reftiSes to answer any question on grou_ans of the privilege against

self-incrimination, the testimony of such person may be com"ﬁ)lelled in accordance with
the provisions of sectiofi 6004 of title 18.

(E)

(i) After the testimony of any witness is fully transcribed, the Commission investigator
shall afferdsthe witness (whe may be accompanied-by an attorney).a reasonable
opportunity‘to examine the transcript: The transcript'shall'be“read to ‘orby the witness,
unless such examination and reading are waived by the witness. Any changes in form or
substance which the witness desires to make shall be entered and identified upon the
transcript by the Commission investigator with a statement of the reasons given by the
witness for making such changes. The transcript shall then be signed by the witness,
unless the witness in writing waives the signing, is ill, cannot be found, or refuses to

sign.
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(ii) If the transcript is not signed by the witness during the 30-day period following the
date upon which the witness is first afforded a reasonable opportunity to examine it, the
Commission investigator shall sign the transcript and state on the record the fact of the
waiver, iliness, absence of the witness, or the refusal to sign, together with any reasons
given for the failure to sign.

(F) The Commission investigator shall certify on the transcript that the witness was duly
sworn by him and that the transcript is a true record of the testimony given by the
witness, and the Commission investigator shallipromptly deliver the transcript or send it
by registered or certified mail.to the custodian.

(G) The Commission investigatorshall furmish a-eepy-ofthe transcript (upon payment of
reasonable charges for the transcription) to the withess only, except that the
Commission may for good.€ause limit suc"h witness to inspection of the official transcript
of his testimony. e ¥

(H) Any witness appearing for the taking oﬁoral testimony pursuant to a civil
investigative demand shall be entitled to thé‘.sgme fees and mileage which are paid to
witnesses in the district courts of thne_:ﬂLJnitedﬁ:jéét__%t-es.

(d) Procedures for demand material: 4 ;_af.ﬂ

Materials received as a result of a.¢ivil invest?iga'tiye demand shall be subject to the

procedures establishe;diw section 57b-2 of this title.

(e) Petition for enforcé'ment

Whenever any person fails to comply with any civil investigative demand duly served
upon him under-this section; orpwheneversatisfactory copying erreproduction of
material requested pursuant to the demand cannot be accomplished and such person
refuses-o surrendersuch materialsthe Commissionsthrough sueh officers or attorneys
as it may.designate, may file, in‘the district court of the United States for<any judicial
district in which such person resides, is found, or transacts business, and serve upon
such person, a petition for an order of such court for the enforcement of this section. All
process of any court to which application may be made as provided in this subsection
may be served in any judicial district.

(f) Petition for order modifying or setting aside demand
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(1) Not later than 20 days after the service of any civil investigative demand upon any
person under subsection (c) of this section, or at any time before the return date
specified in the demand, whichever period is shorter, or within such period exceeding
20 days after service or in excess of such return date as may be prescribed in writing,
subsequent to service, by any Commission investigator named in the demand, such
person may file with the Commission a petition for an order by the Commission
modifying or setting aside the demand.

(2) The time permitted for complianece with/the demand in whole or in part, as deemed
proper and ordered by the Commission, shali'net run during the pendency of such
petition at the Commissionyexeept that such persenshall comply with any portions of
the demand not sought to be.modified or set aside. Such petition shall specify each
ground upon which the peiitioner relies inllseeking such relief, and may be based upon
any failure of the demand {0 comply with the provisions of this section, or upon any
constitutional or other legalsight or»_pri\:/ileg_é af such person.

(g) Custodial control of documentary mater;?al,. t?ngible things, reports, etc.

At any time during which any custq,c_iliman is ir'a:{'dc;.;ﬂs'tody or control of any documentary
material, tangible things, reports,janswers to 'ﬁ'Uéétions, or transcripts of oral testimony
given by any person in compliance with any 'grfvitjnvestigative demand, such person

may file, in the district_’éourt of the United States for the iudi%;ial district within which the

office of such custodiéi;l-is situated, and serve upon such Cu"sltodian, a petition for an
order of such court requiring the performance by such custodian of any duty imposed
upon him by thisisection or;section §7b=210fthis title:

(n) Jurisdiction of;court

Whenever any: petition is, filed in.any district.court ofithe, Wnited.States under this section,
such court shall have'jurisdiction to'hear and determine the'matter'so presented, and to
enter such order or orders as may be required to carry into effect the provisions of this
section. Any final order so entered shall be subject to appeal pursuant to section 1291
of title 28. Any disobedience of any final order entered under this section by any court
shall be punished as a contempt of such court.

(i) Commission authority to issue subpoenas or make demand for information
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Notwithstanding any other provision of law, the Commission shall have no authority to
issue a subpoena or make a demand for information, under authority of this subchapter
or any other provision of law, unless such subpoena or demand for information is signed
by a Commissioner acting pursuant to a Commission resolution. The Commission shall
not delegate the power conferred by this section to sign subpoenas or demands for
information to any other person.

(j) Applicability of this section

The provisions of this section shall not—

(1) apply to any proceeding under section 45/(b) of.this title, any proceeding under
section 11(b) of the ClaytonAet (15 U.S.€. 21 (b)), orany adjudicative proceeding
under any other provision of law;.er

(2) apply to or affect the jussdigtion, dutié'§, or powers of any agency of the Federal
Government, other than the'Commission, regardless of whether such jurisdiction, duties,
or powers are derivedin whole/orin,part, 65/ reference to this subchapter.

TITLE 15 > CHAPTER 2> SUBCHAPTERT‘J'+L> § 57b-2

§ 57b—2. Confidentiality . -
(a) Definitions ;J:,

For purposes of this section: "= P

e

(1) The term “material-dmeans documentary material, tangib"le; things, written reports or

answers to questioné;and transcripts of oral testimony.

(2) The term “Federal agency” has the meaning given it in-section 552 (e) [1] of title 5.
(b) Procedures respecting documents, tangible.things, or transcripts of oral testimony
received pursuant to'compulsory proecess ‘orlinvestigation

(1) With respect to any document, tangible thing, oftranscript of oraltestimony received
by the Commissionipursuant tolcampulsary processiin an investigation,.a purpose of
which is to determine whether any person may have violated any provision of the laws
administered by the Commission, the procedures established in paragraph (2) through
paragraph (7) shall apply.

(2)

(A) The Commission shall designate a duly authorized agent to serve as custodian of

documentary material, tangible things, or written reports or answers to questions, and
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transcripts of oral testimony, and such additional duly authorized agents as the
Commission shall determine from time to time to be necessary to serve as deputies to
the custodian.

(B) Any person upon whom any demand for the production of documentary material has
been duly served shall make such material available for inspection and copying or
reproduction to the custodian designated in such demand at the principal place of
business of such person (or at such other place as such custodian and such person
thereafter may agree or prescribe in writing or as the court may direct pursuant to
section 57b-1 (h) of this title) on the return date.speeified in such demand (or on such
later date as such custodianmay prescribe inwriting)-Such person may upon written
agreement between such person.and the custodian substitute copies for originals of all

\

or any part of such materiai
(3)

(A) The custodian to whom any dooumenta_fy material, tangible things, written reports or
answers to questions, and transeripts of orz;f.tesﬂmony are delivered shall take physical
possession of such material, reports_l(‘)r ansv:\j'/é_rds;‘ and transcripts, and shall be

responsible for the use madeé of'such material, reports or answers, and transcripts, and

for the return of material, pursuant-te'the reqq&ements of this section.

(B) The custodian mayzprepare such copies of the documentary material, written reports
or answers to questionsyand transcripts of oral testimony, aﬁd may make tangible things
available, as may be required for official use by any duly authorized officer or employee
of the Commissionunder regulations which.shall bepromulgated-by the Commission.
Notwithstandingssubparagraph (C), such material, things, and transcripts may be used
by any.such,efficer.or employee.in-connection with.the.taking, ofioral testimony under
this section.

(C) Except as otherwise provided in this section, while in the possession of the
custodian, no documentary material, tangible things, reports or answers to questions,
and transcripts of oral testimony shall be available for examination by any individual
other than a duly authorized officer or employee of the Commission without the consent
of the person who produced the material, things, or transcripts. Nothing in this section is

intended to prevent disclosure to either House of the Congress or to any committee or
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subcommittee of the Congress, except that the Commission immediately shall notify the
owner or provider of any such information of a request for information designated as
confidential by the owner or provider.

(D) While in the possession of the custodian and under such reasonable terms and
conditions as the Commission shall prescribe—

(i) documentary material, tangible things, or written reports shall be available for
examination by the person who produced the material, or by any duly authorized
representative of such person; and

(i) answers to questions in wiiting and franscripts oforal testimony shall be available for
examination by the persomwhe produced the testimony or by his attorney.

(4) Whenever the Commissioathas instituted a proceeding against a person,
partnership, or corporationythe Custodianylmay deliver to any officer or employee of the
Commission documentarymatérial tangible things, written reports or answers to
questions, and transcripts of oral testimong;for_; official use in connection with such
proceeding. Upon the completion of the précele_ding, the officer or employee shall return
to the custodian any such/material so delive:fré_q ;/vhioh has not been received into the

record of the proceeding. et #2704

(5) If any documentary material, tangible thirigé-,’,WrLtten reports or answers to questions,

and transcripts of oral;te_stimonv have been produced in thé gourse of any investigation
by any person pursué‘nt-to compulsory process and— |

(A) any proceeding arising out of the investigation has beén completed; or

(B) no proceeding in which,the materialimay:beused has,beenscommenced within a
reasonable timegafter completion of the examination and analysis of all such material
and other infermation assembled in.the,course of the investigation;

then the custodian ‘shall,"upon written' request’of the*person-who ‘produced the material,
return to the person any such material which has not been received into the record of
any such proceeding (other than copies of such material made by the custodian
pursuant to paragraph (3)(B)).

(6) The custodian of any documentary material, written reports or answers to questions,
and transcripts of oral testimony may deliver to any officers or employees of appropriate

Federal law enforcement agencies, in response to a written request, copies of such
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material for use in connection with an investigation or proceeding under the jurisdiction
of any such agency. The custodian of any tangible things may make such things
available for inspection to such persons on the same basis. Such materials shall not be
made available to any such agency until the custodian received certification of any
officer of such agency that such information will be maintained in confidence and will be
used only for official law enforcement purposes. Such documentary material, results of
inspections of tangible things, written reports or answers to questions, and transcripts of
oral testimony may be used by any officer oremployee of such agency only in such
manner and subject to such conditions as applyto.the Commission under this section.
The custodian may make suehrmaterials-available terany State law enforcement agency
upon the prior certification ofiany.ofiicer of such agency that such information will be
maintained in confidence and will be use&i only for official law enforcement purposes.
The custodian may make stich/material available to any foreign law enforcement agency
upon the prior certification of an appro:priafé afficial of any such foreign law enforcement
agency, either by a prioragreement or mer%brapdum of understanding with the
Commission or by other written Cerfgi_fli__cation',-:{'ﬁ@_?t' such material will be maintained in
confidence and will be usedonlyferofficial Iéw-%gfhforcement purposes, if—

(A) the foreign law enforcementagericy has 's;_t.'fprm a bona fide legal basis for its

authority to maintain.ﬂjé material in confidence:

(B) the materials are 'tc‘)“‘be used for purposes of investigating',l or engaging in
enforcement proceedings related to, possible violations of—

(i) foreign lawspfohibiting fraudulent ordeceptive commereial practices, or other
practices substantially similar to practices prohibited by any law administered by the
Commission;

(i) a law administered by the Commission, if disclosure of the material would further a
Commission investigation or enforcement proceeding; or

(iii) with the approval of the Attorney General, other foreign criminal laws, if such foreign
criminal laws are offenses defined in or covered by a criminal mutual legal assistance
treaty in force between the government of the United States and the foreign law

enforcement agency’s government;
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(C) the appropriate Federal banking agency (as defined in section 1813 (q) of title 12)
or, in the case of a Federal credit union, the National Credit Union Administration, has
given its prior approval if the materials to be provided under subparagraph (B) are
requested by the foreign law enforcement agency for the purpose of investigating, or
engaging in enforcement proceedings based on, possible violations of law by a bank, a
savings and loan institution described in section 57a (f)(3) of this title, or a Federal credit
union described in section 57a (f)(4) of this title; and

(D) the foreign law enforcement ageney is not from a foreign state that the Secretary of
State has determined, in accordance with seetion 2405(j) of the Appendix to title 50, has
repeatedly provided suppertferacts of internationalterrorism, unless and until such
determination is rescinded pursuant to section 2405(j)(4) of the Appendix to title 50.
Nothing in the preceding sentence authorl'jzes the disclosure of material obtained in
connection with the administration of the Federal antitrust laws or foreign antitrust laws
(as defined in paragraphs (6) and (7), :resp_;ct}vely, of section 6211 of this title) to any
officer or employee of aforeign law enforce“?m.er]@ agency.

(7) In the event of the death, disabirl!i_t:}_/, or se:p;éfétion from service in the Commission of
the custodian of any documentany-material, téﬁéjﬂble things, written reports or answers to
questions, and transcripts of oral testimony Dygdgced under any demand issued under

this subchapter, or the::;official relief of the custodian from reisponsibility for the custody

and control of such rh‘éferial, the Commission promptly sha‘ll‘;

(A) designate under paragraph (2)(A) another duly authorized agent to serve as
custodian of such material;and

(B) transmit in wyiting to the person who produced the material or testimony notice as to
the identity.and.address,of-the-successor;se designated:

Any successor designated under paragraph (2)(A) as a resutt of the requirements of this
paragraph shall have (with regard to the material involved) all duties and responsibilities
imposed by this section upon his predecessor in office with regard to such material,
except that he shall not be held responsible for any default or dereliction which occurred
before his designation.

(c) Information considered confidential
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(1) All information reported to or otherwise obtained by the Commission which is not
subject to the requirements of subsection (b) of this section shall be considered
confidential when so marked by the person supplying the information and shall not be
disclosed, except in accordance with the procedures established in paragraph (2) and
paragraph (3).

(2) If the Commission determines that a document marked confidential by the person
supplying it may be disclosed because it is not a trade secret or commercial or financial
information which is obtained from any person and which is privileged or confidential,
within the meaning of section 46 (f) of this title] ihen.ihe Commission shall notify such
person in writing that the Gemmission intends to-diselese the document at a date not
less than 10 days after the date oireceipt of notification.

(3) Any person receiving su€h notificationllmay, if he believes disclosure of the
document would cause dis€logtirg of-a fradé secret, or commercial or financial
information which is obtaingd from a.ny: per;bn;and which is privileged or confidential,
within the meaning of se€tion 46 (f) of'this t:ﬂe: ?efore the date set for release of the
document, bring an action’in the diﬁtlfiot cou:jr:;t.:__czf'the United States for the district within

which the documents are located orin the United States District Court for the District of

Columbia to restrain disclosure.of the docum'ge:ntﬁny person receiving such notification

may file with the apprqpriate district court or court of appea':ljs.of the United States, as

appropriate, an appliéétion for a stay of disclosure. The do‘clilments shall not be
disclosed until the court has ruled on the application for a'stay.

(d) Particular dis¢lesures allowed

(1) The provisions of subsection (c) of this section shall not be construed to prohibit—
(A) the disclosure ofinformation.to-either House-of the Cangress,ord0 any committee or
subcommittee of the Congress, exceptthat the Commission-immediately shall notify the
owner or provider of any such information of a request for information designated as
confidential by the owner or provider;

(B) the disclosure of the results of any investigation or study carried out or prepared by
the Commission, except that no information shall be identified nor shall information be

disclosed in such a manner as to disclose a trade secret of any person supplying the
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trade secret, or to disclose any commercial or financial information which is obtained
from any person and which is privileged or confidential;

(C) the disclosure of relevant and material information in Commission adjudicative
proceedings or in judicial proceedings to which the Commission is a party; or

(D) the disclosure to a Federal agency of disaggregated information obtained in
accordance with section 3512 [1] of title 44, except that the recipient agency shall use
such disaggregated information for economic, statistical, or policymaking purposes
only, and shall not disclose such information/inian individually identifiable form.

(2) Any disclosure of relevant.and material infermation in Commission adjudicative
proceedings or in judicialpreeeedings to whichthe:Gemmission is a party shall be
governed by the rules of the. €ommission for adjudieative proceedings or by court rules
or orders, except that the rules.of the Conﬁmission shall not be amended in a manner
inconsistent with the purpases of thissection.

(e) Effect on other statutoryprovisions limitff]gpisolosure

Nothing in this section shall supersede any?stzlatu_tory provision which expressly prohibits
or limits particular disclosures by the_a;Comm;iéélc;n, or which authorizes disclosures to
any other Federal agency. et ;_af.ﬂ

(f) Exemption from public disclosure: =

(1) In general

Any material which |s received by the Commission in any inVéstigation, a purpose of
which is to determine whether any person may have violatéd any provision of the laws
administered by+the Commissiansiandwhichzis provided-pursuant to any compulsory
process under this subchapter or which'is provided voluntarily in place of such
compulsory. processsshall not be required to be.disclosed under, section 552 of title 5 or
any other provisionof law, except-as provided in paragraph<(2)(B) ‘of this section.

(2) Material obtained from a foreign source

(A) In general

Except as provided in subparagraph (B) of this paragraph, the Commission shall not be
required to disclose under section 552 of title 5 or any other provision of law—

(i) any material obtained from a foreign law enforcement agency or other foreign

government agency, if the foreign law enforcement agency or other foreign government
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agency has requested confidential treatment, or has precluded such disclosure under
other use limitations, as a condition of providing the material;

(i) any material reflecting a consumer complaint obtained from any other foreign source,
if that foreign source supplying the material has requested confidential treatment as a
condition of providing the material; or

(iii) any material reflecting a consumer complaint submitted to a Commission reporting
mechanism sponsored in part by foreign law enforcement agencies or other foreign
government agencies.

(B) Savings provision

Nothing in this subsectionshall-authorize'the Commission to withhold information from
the Congress or prevent the Gommission from complying with an order of a court of the
United States in an action eéemmenced bﬁthe United States or the Commission.

TITLE 15 > CHAPTER 2 >SUBCHAPTER | > § 57b—2a

§ 57b—2a. Confidentiality and delayed noﬂ:&eyof compulsory process for certain third
parties J F

(a) Application with other laws

. ¥

TN
The Right to Financial Privacy Act (12 U.S.C.@A_DJJJ et seq.) and chapter 121 of title 18

shall apply with respect to the Commission, e%elpt as otherwise provided in this section.

gl

(b) Procedures for delay-of notification or prohibition of disclosure

The procedures for de]é_y of notification or pﬁ)hibiﬁOﬂ of di;sE;FOSure under the Right to
Financial Privacy Act (12 U.S.C. 3401 et seq.) and chapter121 of title 18, including
procedures for extensions of'such delays or prohibitions, shall be available to the
Commission, provided that, notwithstanding any: provision therein—

(1) a court may issue an order delayifg notificationsar prohibiting disclosure (including
extending such anierder) in aceordance-with the precedures of segtion 1109 of the
Right to Financial Privacy Act (12 U.S.C. 3409) (if notification would otherwise be
required under that Act), or section 2705 of title 18 (if notification would otherwise be
required under chapter 121 of that title), if the presiding judge or magistrate judge finds
that there is reason to believe that such notification or disclosure may cause an adverse

result as defined in subsection (g) of this section; and
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(2) if notification would otherwise be required under chapter 121 of title 18, the
Commission may delay notification (including extending such a delay) upon the
execution of a written certification in accordance with the procedures of section 2705 of
that title if the Commission finds that there is reason to believe that notification may
cause an adverse result as defined in subsection (g) of this section.

(c) Ex parte application by Commission

(1) In general

If neither notification nor delayed notification/by the Commission is required under the
Right to Financial Privacy Act(12 U.S.C. 3401 et'scq.) or chapter 121 of title 18, the
Commission may apply ex-parteto a presiding juage-or magistrate judge for an order
prohibiting the recipient of compulSory process issued by the Commission from
disclosing to any other person the existenl'pe of the process, notwithstanding any law or
regulation of the United States,/opunder the eonstitution, or any law or regulation, of any
State, political subdivision of a State, térrit(;ry of the United States, or the District of
Columbia. The presiding judge or magistra;e j.usj'ge may enter such an order granting
the requested prohibition of disclode_JZEe for a-:{'éu‘e_lri'od not to exceed 60 days if there is

reason to believe that disclosure fmay cause an adverse result as defined in subsection

(9). The presiding judge or magistrate judgef;,r'riw_-aig grant extensions of this order of up to

30 days each in accor_ijance with this subsection, except ﬂiatv‘in no event shall the

prohibition continue |n i;orce for more than a total of 9 mont‘h‘s'.l

(2) Application

This subsectiop=shall apply.only:in connection with compulsorysprocess issued by the
Commission whetre the recipient of such process is not a subject of the investigation or
proceeding, at:the time such, process is-issued.

(3) Limitation

No order issued under this subsection shall prohibit any recipient from disclosing to a
Federal agency that the recipient has received compulsory process from the
Commission.

(d) No liability for failure to notify

If neither notification nor delayed notification by the Commission is required under the

Right to Financial Privacy Act (12 U.S.C. 3401 et seq.) or chapter 121 of title 18, the
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recipient of compulsory process issued by the Commission under this subchapter shall
not be liable under any law or regulation of the United States, or under the constitution,
or any law or regulation, of any State, political subdivision of a State, territory of the
United States, or the District of Columbia, or under any contract or other legally
enforceable agreement, for failure to provide notice to any person that such process has
been issued or that the recipient has provided information in response to such process.
The preceding sentence does not exempt any recipient from liability for—

(1) the underlying conduct reported;

(2) a failure to comply with the record retention.séquirements under section 1104(c) of
the Right to Financial Privaey-Aet (12 U.S.C. 3404{e]);ywhere applicable; or

(3) any failure to comply with.any.obligation the recipient may have to disclose to a
Federal agency that the regipient has recéived compulsory process from the
Commission or intends to pfovide of has provided information to the Commission in
response to such process. ; _‘ v

(e) Venue and procedure J |

(1) In general ’;.Jf-'_,

Al judicial proceedings initiated oy the Comrhis;sijon under the Right to Financial Privacy

Act (12 U.S.C. 3401 et seq.), chapter 121 of ?t'Jiti_e,jS, or this section may be brought in

the United States Dist@Ct_Court for the District of Columbia ér.any other appropriate

United States District Court. All ex parte applications by the 6ommission under this
section related to a single investigation may be brought ir‘a single proceeding.

(2) In camera praceedings

Upon application by the Commission, all judiCial proceedings pursuant to this section
shall be-held«in.camera and,the.records, thereof.sealed,until. expiration of,the period of

delay or such'other‘date as the“presidingjudge or magistrate judge may permit.

(f) Section not to apply to antitrust investigations or proceedings

This section shall not apply to an investigation or proceeding related to the
administration of Federal antitrust laws or foreign antitrust laws (as defined in
paragraphs (5) and (7), respectively, of section 6211 of this title).

(g) Adverse result defined
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For purposes of this section the term “adverse result” means—

(1) endangering the life or physical safety of an individual;

(2) flight from prosecution;

(3) the destruction of, or tampering with, evidence;

(4) the intimidation of potential witnesses; or

(5) otherwise seriously jeopardizing an investigation or proceeding related to fraudulent
or deceptive commercial practices or persons involved in such practices, or unduly
delaying a trial related to such practices or persons involved in such practices,
including, but not limited to, by—

(A) the transfer outside thesterritorial limits of the-United States of assets or records
related to fraudulent or deceptives€ommercial practices or related to persons involved in
such practices; .

(B) impeding the ability of ihe Gommission {6 identify persons involved in fraudulent or
deceptive commercial‘practices, or.to tracg the source or disposition of funds related to
such practices; or #‘

(C) the dissipation, fraudulent transf_e%r, OF c(é’rj‘c_deélment of assets subject to recovery by
the Commission. Tt ;_.J:H

TITLE 15 > CHAPTER 2 > SUBCHAPTER I;J;.:§;57.b—2b

§ 57b-2b. Protection ,fgr voluntary provision of information ,

(a) In general 7

(1) No liability for providing certain material

An entity described. in paragraphs (2) or. (3) of'subsection (d). that voluntarily provides
material to the Commissien that'such-entity reasonably believes'is relevant to—

(A) a possible unfair or deceptive act'or practice, as*defined in section 45 (a) of this title;
or

(B) assets subject to recovery by the Commission, including assets located in foreign
jurisdictions;

shall not be liable to any person under any law or regulation of the United States, or
under the constitution, or any law or regulation, of any State, political subdivision of a

State, territory of the United States, or the District of Columbia, for such provision of
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material or for any failure to provide notice of such provision of material or of intention to
so provide material.

(2) Limitations

Nothing in this subsection shall be construed to exempt any such entity from liability—
(A) for the underlying conduct reported; or

(B) to any Federal agency for providing such material or for any failure to comply with
any obligation the entity may have to notify a Federal agency prior to providing such
material to the Commission.

(b) Certain financial institutions

An entity described in paragraph (1) of subseetion(a)shall, in accordance with section
5318 (g)(3) of title 31, be exemplirom liability for making a voluntary disclosure to the
Commission of any possible violation of Ia"yv or regulation, including—

(1) a disclosure regarding.@ssets; including assets located in foreign jurisdictions—

(A) related to possiblyfraudtlent or decepfj‘va;commercial practices;

(B) related to persons involved in such praéﬂges_; or

(C) otherwise subject to recovery bY:,t,he Co%fl:.f}li-ssion; or

(2) a disclosure regarding suspicious charge’b"a.i}k rates related to possibly fraudulent or
deceptive commercial practices.: - — =%

(c) Consumer Complaipti

Any entity described: in-subsection (d) that voluntarily provid"éls consumer complaints
sent to it, or information"contained therein, to the Commission shall not be liable to any
person under any law; on negulation of therUnited States 7or under+the constitution, or any
law or regulation;of any State, political subdivision of a State, territory of the United
States,,or the.District, of Columbia,for, suchprovision, of, materialor for any failure to
provide notice of'such provision of material or'of intention to=so provide*material. This
subsection shall not provide any exemption from liability for the underlying conduct.
(d) Application

This section applies to the following entities, whether foreign or domestic:

(1) A financial institution as defined in section 5312 of title 31.

(2) To the extent not included in paragraph (1), a bank or thrift institution, a commercial

bank or trust company, an investment company, a credit card issuer, an operator of a
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credit card system, and an issuer, redeemer, or cashier of travelers’ checks, money
orders, or similar instruments.

(3) A courier service, a commercial mail receiving agency, an industry membership
organization, a payment system provider, a consumer reporting agency, a domain name
registrar or registry acting as such, and a provider of alternative dispute resolution
services.

(4) An Internet service provider or provider of telephone services.

TITLE 15 > CHAPTER 2 > SUBCHAPTER ['>.§ 57b-3

§ 57b-3. Rulemaking process

(a) Definitions J

For purposes of this section:

(1) The term “rule” means any rule promulpated by the Commission under section 46 or
section 57a of this title; except that such term does notinclude interpretive rules, rules
involving Commission management or personnel general statements of policy, or rules
relating to Commission arganization, procedure or practice. Such term does not include
any amendment to a rule unless the Commrssmn—

(A) estimates that such amendment thl havejadngnnual effect on the national economy
of $100,000,000 or more; AT ol

(B) estimates that such amendment will cause a substantial"c_hange in the cost or price

of goods or servicesjwhi_ch are used extensively by particulrar‘ industries, which are
supplied extensively insparticular geographic regions, or which are acquired in
significant quantities by.the Federal Government, or by State or local governments; or
(C) otherwise determines‘that such amendment will have a significant impact upon
persons subject to regulation under such amendmeént and upon consumers.

(2) The'term “rulemaking” means any: Gommission process. for formulating or amending
arule.

(b) Notice of proposed rulemaking; regulatory analysis; contents; issuance

(1) In any case in which the Commission publishes notice of a proposed rulemaking, the
Commission shall issue a preliminary regulatory analysis relating to the proposed rule
involved. Each preliminary regulatory analysis shall contain—

(A) a concise statement of the need for, and the objectives of, the proposed rule;
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(B) a description of any reasonable alternatives to the proposed rule which may
accomplish the stated objective of the rule in a manner consistent with applicable law;
and

(C) for the proposed rule, and for each of the alternatives described in the analysis, a
preliminary analysis of the projected benefits and any adverse economic effects and
any other effects, and of the effectiveness of the proposed rule and each alternative in
meeting the stated objectives of the proposed rule.

(2) In any case in which the Commission promulgates a final rule, the Commission shall
issue a final regulatory analysis relating to the'final rule. Each final regulatory analysis
shall contain— 4

(A) a concise statement of thesheed for, and the objectives of, the final rule;

(B) a description of any altefnatives to thélfinal rule which were considered by the
Commission; 4 4

(C) an analysis of the projegted benefits aria any adverse economic effects and any
other effects of the final.rule; J |

(D) an explanation of the reasons fcn)_r:ﬂthe de’%@ination of the Commission that the final
rule will attain its objectives in a+ranner cons’iétérfrt with applicable law and the reasons

the particular alternative was chosen; and = .

(E) a summary of any §iggificant issues raised by the Com[ﬁents submitted during the

public comment period-in response to the preliminary reguléibry analysis, and a
summary of the assessment by the Commission of such issues.

(3)

(A) In order to ayoid duplication or waste, the Commission is authorized to—

(i) considerasseries-of closely.related rules.as one rule-for purpeses,ofthis subsection;
and

(ii) whenever appropriate, incorporate any data or analysis contained in a regulatory
analysis issued under this subsection in the statement of basis and purpose to
accompany any rule promulgated under section 57a (a)(1)(B) of this title, and
incorporate by reference in any preliminary or final regulatory analysis information

contained in a notice of proposed rulemaking or a statement of basis and purpose.
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(B) The Commission shall include, in each notice of proposed rulemaking and in each
publication of a final rule, a statement of the manner in which the public may obtain
copies of the preliminary and final regulatory analyses. The Commission may charge a
reasonable fee for the copying and mailing of regulatory analyses. The regulatory
analyses shall be furnished without charge or at a reduced charge if the Commission
determines that waiver or reduction of the fee is in the public interest because furnishing
the information primarily benefits the general public.

(4) The Commission is authorized to delay the eompletion of any of the requirements
established in this subsection by publishing'in_the Federal Register, not later than the
date of publication of the finalrule involved, a findingthat the final rule is being
promulgated in response to_an'emergency which makes timely compliance with the
provisions of this subsection impracticablé. Such publication shall include a statement
of the reasons for such finding. < 4

(5) The requirements of this'susection sheﬁl not be construed to alter in any manner the
substantive standards applicable to any acm’%i'oln by the Commission, or the procedural
standards otherwise applicable to such acti:o;ré_. -

-

(c) Judicial review ST A

(1) The contents and adequacy-of-any regulé‘ﬁt(:)_ry;amalysis prepared or issued by the

Commission under thisﬁgction, including the adequacy of zény procedure involved in

such preparation or i:s'suance, shall not be subject to any judiéial review in any court,
except that a court, upoh review of a rule pursuant to section 57a (e) of this title, may set
aside such ruleif the Cammissiomyhas failedzentirelysto preparearegulatory analysis.
(2) Except as specified’in paragraph (1), no Commission action may be invalidated,
remanded or.otherwise.affected by any, court,on,account of any.failureste comply with
the requirements’‘of‘this section.

(3) The provisions of this subsection do not alter the substantive or procedural
standards otherwise applicable to judicial review of any action by the Commission.

(d) Regulatory agenda; contents; publication dates in Federal Register

(1) The Commission shall publish at least semiannually a regulatory agenda. Each
regulatory agenda shall contain a list of rules which the Commission intends to propose

or promulgate during the 12-month period following the publication of the agenda. On
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the first Monday in October of each year, the Commission shall publish in the Federal
Register a schedule showing the dates during the current fiscal year on which the
semiannual regulatory agenda of the Commission will be published.

(2) For each rule listed in a regulatory agenda, the Commission shall—

(A) describe the rule;

(B) state the objectives of and the legal basis for the rule; and

(C) specify any dates established or anticipated by the Commission for taking action,
including dates for advance notice of proposed rulemaking, notices of proposed
rulemaking, and final action by the Commission:

(3) Each regulatory agendarshall state the name; offiee-address, and office telephone
number of the Commission oificeror employee responsible for responding to any inquiry
relating to each rule listed. \
(4) The Commission shall pot proposeé or promulgate a rule which was not listed on a
regulatory agenda unless the Commission;)ut?lishes with the rule an explanation of the
reasons the rule was omitted'from such agén(ja._

TITLE 15 > CHAPTER 2 > SUBCHAETERE_é 57¢

§ 57c. Authorization of appropriations sl da

There are authorized to be appropriated {o carry out the functions, powers, and duties of

e

the Commission not to‘exceed $92,700,000 for fiscal year 1994; not to exceed

$99,000,000 for fiscalv;ear 1995; not to exceed $102,000,066 for fiscal year 1996; not to
exceed $107,000,000 for fiscal year 1997; and not to exceed $111,000,000 for fiscal
year 1998.

TITLE 15 > CHAPTER 2.> SUBCHAPTER 1> § 57¢-1

§ 57c-1. Staff exchanges

(a) In general

The Commission may—

(1) retain or employ officers or employees of foreign government agencies on a
temporary basis as employees of the Commission pursuant to section 42 of this title or
section 3101 or section 3109 of title 5; and

(2) detail officers or employees of the Commission to work on a temporary basis for

appropriate foreign government agencies.
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(b) Reciprocity and reimbursement

The staff arrangements described in subsection (a) need not be reciprocal. The
Commission may accept payment or reimbursement, in cash or in kind, from a foreign
government agency to which this section is applicable, or payment or reimbursement
made on behalf of such agency, for expenses incurred by the Commission, its
members, and employees in carrying out such arrangements.

(c) Standards of conduct

A person appointed under subsecii Il be subject to the provisions of law

relating to ethics, conflicts ofii any other criminal or civil statute or
regulation governing the | employees that are

applicable to the type of appei

§ 57c-2. Reimburse

The Commission may ] - cash orin kind, from a

employees in carrying out a uant te tute administered by the

Commission without regard to I
g am@%ﬁ(w

reimbursements sh U}e considered a rei

N of law. Any such payments or

e.appropriated funds of the

Commission.
TITLE 15 > CHAPTER] > SUBCHAP
§ 58. Short title
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NIANUIN 4. Bank Holding Company Act's Anti-Tying Provision

TITLE 12 > CHAPTER 22 > § 1971

§ 1971. Definitions

As used in this chapter, the terms “bank”, “bank holding company”, “subsidiary”, and
“Board” have the meaning ascribed to such terms in section 1841 of this title. For
purposes of this chapter only, the term “company”, as used in section 1841 of this title,
means any person, estate, trust, partnership, corporation, association, or similar
organization, but does not include any corpeoration the majority of the shares of which
are owned by the United States or by any Staie. khe term “trust service” means any
service customarily performed by-a banthrust department. For purposes of this chapter,
a financial subsidiary of a.national bank engaging in activities pursuant to section 24a
(a) of this title shall be degmedtaobe a sulﬁsidiary of a bank holding company, and not a

subsidiary of a bank.

TITLE 12 > CHAPTER 22 > § 1972 J i

§ 1972. Certain tying arrangemer]ts_prohib_i__tgd;a_correspondent accounts

(1) A bank shall not in any manner_e};tend Cr_'egllt lease or sell property of any kind, or
furnish any service, or fix or vary,,.the'conside@;dh forany of the foregoing, on the

condition or requirement— .- = -

(A) that the customer s:h_@ll obtain some additionat-credit; p(;)perty, or service from such
bank other than a |oaﬁ, discount, deposit, or trust service: |

(B) that the customer shall obtain some additional credit, property, or service from a
bank holding companyofisuchibank, onfrom:anyiother subsidiaty of such bank holding
company;

(C) thattheseustemer, provide some, additional credit, property.or serviee to such bank,
other than those related to and usually provided in connection with'a'loan, discount,
deposit, or trust service;

(D) that the customer provide some additional credit, property, or service to a bank
holding company of such bank, or to any other subsidiary of such bank holding
company; or

(E) that the customer shall not obtain some other credit, property, or service from a

competitor of such bank, a bank holding company of such bank, or any subsidiary of
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such bank holding company, other than a condition or requirement that such bank shall
reasonably impose in a credit transaction to assure the soundness of the credit.

The Board may by regulation or order permit such exceptions to the foregoing
prohibition and the prohibitions of section 1843 (f)(9) and 1843 (h)(2) of this title as it
considers will not be contrary to the purposes of this chapter.

(2)

(A) No bank which maintains a correspondent account in the name of another bank shall
make an extension of credit to an executive officer or director of, or to any person who
directly or indirectly or acting through or in‘congert. with one or more persons owns,
controls, or has the powertevete more than 10 pereentum of any class of voting
securities of, such other banksor i@ any related interest of such person unless such
extension of credit is madgson substantiallly the same terms, including interest rates and
collateral as those prevailing at'the fime for Gomparable transactions with other persons
and does not involve more than the._no:rmaffis}g of repayment or present other
unfavorable features. J* 4
(B) No bank shall open a correspo?_dment ac'(:;'é_t{r;t at another bank while such bank has

outstanding an extension of €redit-to an executive officer or director of, or other person

who directly or indirectly or acting.-through orf;,'rﬁ-.'c;oncert with one or more persons owns,

controls, or has the po}}ver to vote more than 10 per centumio.f any class of voting

securities of, the baHK desiring to open the account or to a‘ny'lrelated interest of such
person, unless such extension of credit was made on substantially the same terms,
including interest rates @andscollateral asithose prevailing-atthe.time for comparable
transactions with other persons and does notinvolve more than the normal risk of
repayment.orpresent otherunfavorable,features.

(C) No bank which'maintains a‘correspondent account'at another bank-shall make an
extension of credit to an executive officer or director of, or to any person who directly or
indirectly acting through or in concert with one or more persons owns, controls, or has
the power to vote more than 10 per centum of any class of voting securities of, such
other bank or to any related interest of such person, unless such extension of credit is

made on substantially the same terms, including interest rates and collateral as those
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prevailing at the time for comparable transactions with other persons and does not
involve more than the normal risk of repayment or present other unfavorable features.
(D) No bank which has outstanding an extension of credit to an executive officer or
director of, or to any person who directly or indirectly or acting through or in concert with
one or more persons owns, controls, or has the power to vote more than 10 per centum
of any class of voting securities of, another bank or to any related interest of such
person shall open a correspondent account at such other bank, unless such extension
of credit was made on substantially the same terms, including interest rates and
collateral as those prevailing at the time for Cemparable transactions with other persons
and does not involve moresthanthe normal risk-of repayment or present other
unfavorable features.

(E) For purposes of this pagagraph, the te"mm “extension of credit” shall have the meaning
prescribed by the Board pursuant to section 375b of this title, and the term “executive
officer” shall have the same'meaning giverfit under section 375a of this title.

(F) Civil money penalty.= J 4

(i) First tier.— Any bank which, andény insti:,tﬁ%’_[_i_g-n—affiliated party (within the meaning of
section 1813 (u) of this title) with respect to sdéﬁa’bank who, violates any provision of this
paragraph shall forfeit and pay.a Civil penalty@fjjot more than $5,000 for each day

during which such vioLQti_on continues.

(i) Second tier.— thWithstanding clause (i), any bank whicFi; and any institution-
affiliated party (within the meaning of section 1813 (u) of this title) with respect to such
pank who—

(N

(aa) commitssany, vielation.deseribed,in.clause ();

(bb) recklessly engages'in an unsafe or unsound'practice in“conductingthe affairs of
such bank; or

(cc) breaches any fiduciary duty;

(1) which violation, practice, or breach—

(aa) is part of a pattern of misconduct;

(bb) causes or is likely to cause more than a minimal loss to such bank; or

(cc) results in pecuniary gain or other benefit to such party,
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shall forfeit and pay a civil penalty of not more than $25,000 for each day during which
such violation, practice, or breach continues.

(iii) Third tier.— Notwithstanding clauses (i) and (ii), any bank which, and any institution-
affiliated party (within the meaning of section 1813 (u) of this title) with respect to such
bank who—

() knowingly—

(aa) commits any violation described in clause (i);

(bb) engages in any unsafe or unsound practige in conducting the affairs of such bank;
or

(cc) breaches any fiducianpduty;and

(I1) knowingly or recklessly causes'a substantial loss to such bank or a substantial
pecuniary gain or other benéfit o such pgiy"ty by reason of such violation, practice, or
breach, 4 S

shall forfeit and pay a €ivil penalty’in an an{éuxyt not to exceed the applicable maximum
amount determined under clausei(iv) for eafck‘h‘ o!ay during which such violation, practice,

or breach continues. - '-‘,’J#_.

(iv) Maximum amounts of penaltigs fer anyviolation described in clause (iii).—The

maximum daily amount of any civilpenalty wT;i-Gh_';may be assessed pursuant to clause

(iii) for any violation, p‘r:"'actice, or breach described in such élause is—

() in the case of any'b'érson other than a bank, an amount 'i(’)_‘lnot exceed $1,000,000;
and - "

(I in the case oflafdpank, an-amountinotito exeeed thejlesserofe

(aa) $1,000,00050r

(bb) 1 percent of the,total assets of.such bank.

(v) Assessment; etc.— Any penalty imposed under clause (i), (i), or (iii)may be
assessed and collected—

(I) in the case of a national bank, by the Comptroller of the Currency;

(Il) in the case of a State member bank, by the Board; and

(1) in the case of an insured nonmember State bank, by the Federal Deposit Insurance

Corporation,
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in the manner provided in subparagraphs (E), (F), (G), and (I) of section 1818 (i)(2) of
this title for penalties imposed (under such section) and any such assessment shall be
subject to the provisions of such section.

(vi) Hearing.— The bank or other person against whom any penalty is assessed under
this subparagraph shall be afforded an agency hearing if such bank or person submits
a request for such hearing within 20 days after the issuance of the notice of assessment.
Section 1818 (h) of this title shall apply to any proceeding under this subparagraph.

(vii) Disbursement.— All penalties collected under authority of this subsection shall be
deposited into the Treasury.

(viii) “Violate” defined.— Ferpurposes ofthis paragraph, the term “violate” includes any
action (alone or with another.eroiners) for or toward causing, bringing about,
participating in, counselingyor aiding or a"petting a violation.

(ix) Regulations.— The Comptsoller of the Currency, the Board, and the Federal Deposit
Insurance Corporation‘shall’prescribe rngatLQns establishing such procedures as may
be necessary to carry out this subparagra;h.. \

(G) For the purpose of this paragrapb— J,a»_

(i) the term “bank” includes a mutuat savings'kie{mjk, a savings bank, and a savings

association (as those terms are-defined in se"g:i_iog..1813 of this title);

(i) the term “related inge@sts of such persons” includes anyj company controlled by

such executive officer, director, or person, or any political or"”lcampaign committee the
funds or services of whith will benefit such executive officér, director, or person or
which is controllediby suchsexeeutive officer-directer, jorpersomand

(iii) the terms “Centrol of a company™and “company” have the same meaning as under
section.375b-0f.thistitle;

(H) Notice Under This Section After'Separation From'Service:— The resignation,
termination of employment or participation, or separation of an institution-affiliated party
(within the meaning of section 1813 (u) of this title) with respect to such a bank
(including a separation caused by the closing of such a bank) shall not affect the
jurisdiction and authority of the appropriate Federal banking agency to issue any notice
and proceed under this section against any such party, if such notice is served before

the end of the 6-year period beginning on the date such party ceased to be such a party
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with respect to such bank (whether such date occurs before, on, or after August 9,
1989).

TITLE 12 > CHAPTER 22 > § 1973

§ 1973. Jurisdiction of courts; duty of United States attorneys; equitable proceedings;
petition; expedition of cases; temporary restraining orders; bringing in additional parties;
subpenas

The district courts of the United States have jurisdiction to prevent and restrain violations
of section 1972 of this title and it is the duty of the United States attorneys, under the
direction of the Attorney General, to institute preceedings in equity to prevent and
restrain such violations. The'proceedings,may-De-byway of a petition setting forth the
case and praying that thewiolation'be enjoined or otherwise prohibited. When the
parties complained of have been«duly notjlfied of the petition, the court shall proceed, as
soon as possible, to thetheasngand detefmination of the ease. While the petition is
pending, and before final decree, the Courpmay at any time make such temporary
restraining order or prohipition as it deems fust Whenever it appears to the court that
the ends of justice require that other’parties';be brought before it, the court may cause
them to be summoned whether or ne’t' they rejs?:iae in the district in which the court is
held, and subpenas to that end may be serv&ﬂn any district by the marshal thereof.
TITLE 12 > CHAPTER 22°> § 1974 p

§ 1974. Actions by U:hited States; subpenas for witnesses

In any action brought by or on behalf of the United States under section 1972 of this title,
subpenas for witnesses may.run into any district, but no writ of subpena may issue for
witnesses living-out of the district in which the court s held atja greater distance than
one hundred miles from the place of holding the same without the prior permission of the
trial court upon properapplication’and cause shown.
TITLE 12> CHAPTER 22 > § 1975

§ 1975. Civil actions by persons injured; jurisdiction and venue; amount of recovery
Any person who is injured in his business or property by reason of anything forbidden in
section 1972 of this title may sue therefor in any district court of the United States in
which the defendant resides or is found or has an agent, without regard to the amount in
controversy, and shall be entitled to recover three times the amount of the damages

sustained by him, and the cost of suit, including a reasonable attorney’s fee.
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TITLE 12 > CHAPTER 22 > § 1976

§ 1976. Injunctive relief for persons against threatened loss or damages; equitable
proceedings; preliminary injunctions

Any person may sue for and have injunctive relief, in any court of the United States
having jurisdiction over the parties, against threatened loss or damage by reason of a
violation of section 1972 of this title, under the same conditions and principles as
injunctive relief against threatened conduct that will cause loss or damage is granted by
courts of equity and under the rules governing such proceedings. Upon the execution of
proper bond against damages for an injunction‘improvidently granted and a showing
that the danger of irreparable loss or damage is‘immediate, a preliminary injunction may
issue.

TITLE 12 > CHAPTER22 > § 1977

§ 1977. Limitation of actions; suspen‘sion‘, of limitations

(1) Subject to paragraph'(2).0f this séctiorL ény action to enforce any cause of action
under this chapter shall be forever barred L:l'nléss commenced within four years after the
cause of action accrued.

(2) Whenever any enforcement action is insfifa_t_‘ed by or on behalf of the United States

2524
with respect to any matter which isorcould be the subject of a private right of action

under this chapter, the running bf'fhe statute.b%-IiF.rw_ifations in‘respect of every private
right of action arising uhder this chapter and based in whole br in part on such matter
shall be suspended during the pendency of the enforcement action so instituted and for
one year thereafter: Provided, That whenevemthe running of the statute of limitations in
respect of a cause of action arising under this chapter is suspended under this
paragraph, any action to enforce such cause of action shall be foreyer barred unless
commenced eitheriwithin the period of suspension or within-the four-yearn period referred
to in paragraph (1) of this section.

TITLE 12 > CHAPTER 22 > § 1978

§ 1978. Actions under other Federal or State laws unaffected; regulations or orders

barred as a defense
Nothing contained in this chapter shall be construed as affecting in any manner the right
of the United States or any other party to bring an action under any other law of the

United States or of any State, including any right which may exist in addition to specific
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statutory authority, challenging the legality of any act or practice which may be
proscribed by this chapter. No regulation or order issued by the Board under this

chapter shall in any manner constitute a defense to such action.

-y
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NANUIN A, EC Treaty Article 81-82

Article 81

1. The following shall be prohibited as incompatible with the common market: all
agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion of competition within the
common market, and in particular those which:

(a) directly or indirectly fix purchase or selling/prices or any other trading conditions;
(b) limit or control production, markets, techni€alkdevelopment, or investment;

(c) share markets or sources ofssupply; .

(d) apply dissimilar condiiions io equivalelnt transactions with other trading parties,
thereby placing them at.a competitive disgdvantage;

(e) make the conclusion of contracts éybjéfgi;to acceptance by the other parties of
supplementary obligationsiwhichy by their rllj;atiire or according to commercial usage,
have no connection with the subject of suc;;'goqtracts.

2. Any agreements or decisions prehibited gﬁrsyant to this article shall be automatically

void. . — —

3. The provisions of paragraph’ ﬁ"'rh’ai'y, howe\?éF';“E'S_e_decIareg inapplicable in the case of:

- any agreement or Ci_afe‘Q_OTy_Gf_a‘gTE‘eTWfs‘b‘étwe‘eTWTdéﬁa]}%ings,

- any decision or cateédry of decisions by associations of Q;ldertakings,

- any concerted practic; or category of concerted practic;zs,

which contributés t@ improving the production or'distribution of goods or to promoting
technical or ecomomic progress, while allowing consumers a fair share of the resulting
benefit,and which @des not:

(a) impose on the undertakings concerned restrictions which are not indispensable to
the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

Article 82
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Any abuse by one or more undertakings of a dominant position within the common
market or in a substantial part of it shall be prohibited as incompatible with the common
market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(d) making the conclusio ( j nce by the other parties of

dmg to commercial usage,

supplementary obligations

have no connection with

ﬂ‘L!EI’J‘VlEJ'VI?WEI']ﬂi
’QW’WMﬂiﬂJ UNIINYAY



AULINENINYINT
IR TN TN



288

N1ANUAN R. Commission notice - Guidelines on Vertical Restraints
Official Journal C 291, 13/10/2000 P. 0001 - 0044

1.2. Positive effects of vertical restraints

(116) While trying to give a fair overview of the various justifications for
vertical restraints, these Guidelines do not claim to be complete or exhaustive. The

following reasons may justify the application of certain vertical restraints:

(8) "Uniformity and quality standardisation". Awvertical restraint may help to
increase sales by creating.a-brand-image and-thereby-increasing the
attractiveness of a product to.ihe final consumer by imposing a certain measure of
uniformity and quality standardisation on fpe distributors. This can for instance be

found in selective distributien and‘franchising.

(117) The eight situations ment:ione'y in paragraph 116 make clear that
under certain conditions vertical agrgemen{éj@rg likely to help realise efficiencies
and the development of new markets.and th'-.at.-ﬁhis may offset possible negative
effects. The case is in general st'kbngest for \@réél restraints of a limited duration
which help the introduction of néw eomplex pYoducts or protect relationship-
specific investments; A%e#ﬂea#es#ani—rs—semeﬂmes—ﬂeeessary for as long as the
supplier sells his pro.d‘uc't to the buyer (see in particular the ;ituations described in

paragraph 116, points (1),.(5), (6) and (8).

(118) Therelis a'large measure of substitutability between the different
vertical restraints. This means that thersame inefficiency problem can be solved
by different vertical restraints. Forjinstance, economies of seale in distribution may
possibly be achieved by using exclusive distribution, selective distribution,
quantity forcing or exclusive purchasing. This is important as the negative effects
on competition may differ between the various vertical restraints. This plays a role

when indispensability is discussed under Article 81(3).

2.7. Tying
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(215) Tying exists when the supplier makes the sale of one product conditional
upon the purchase of another distinct product from the supplier or someone designated
by the latter. The first product is referred to as the tying product and the second is
referred to as the tied product. If the tying is not objectively justified by the nature of the
products or commercial usage, such practice may constitute an abuse within the
meaning of Article 82 . Article 81 may apply to horizontal agreements or concerted
practices between competing suppliers which make the sale of one product conditional
upon the purchase of another distinct product. Tying may also constitute a vertical
restraint falling under Article 81 where it results.in a.single branding type of obligation
(see paragraphs 138 to 160)ferihe tied produet-Only-the latter situation is dealt with in
these Guidelines.

i
(216) What is tosbe considered as a distinct product is determined first of all by

the demand of the buyess. Two products are distinct if, in the absence of tying, from the

buyers' perspective, the products afe purclﬁasred by them on two different markets. For

usage for shoe manufacturers to supply Shoes ‘with laces. Therefore, the sale of shoes
,u

with laces is not a tying practlce Often combmanons have become accepted practice

because the nature ofithe product makes it techmoally d|ff|oult to supply one product

without the supply of another product.

(217) The main h—egative effect of tying on competition is possible foreclosure on
the market of the tied [jproduct. Tying'meansthatithere is“at leasta form of quantity-
forcing on the buayer in respect of the tied product. Where in addition a non-compete
obligation is@agreed-in respect-of the tied produet, thisgnereases, the, poessible
foreclosure effect on the market of the tied product. Tying may also leadto supra-
competitive prices, especially in three situations. Firstly, when the tying and tied product

are partly substitutable for the buyer. Secondly, when the tying allows price

) Judgment of the Court of Justice in Case C-333/94 P Tetrapak v Commission[1996] ECR 1-5951,

paragraph 37.
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discrimination according to the use the customer makes of the tying product, for
example the tying of ink cartridges to the sale of photocopying machines (metering).
Thirdly, when in the case of long-term contracts or in the case of after-markets with
original equipment with a long replacement time, it becomes difficult for the customers
to calculate the consequences of the tying. Lastly, tying may also lead to higher entry

barriers both on the market of the tying and on the market of the tied product.

(218) Tying is exempted by Artigle 2(1) read in conjunction with Article 3 of the
Block Exemption Regulation when the markeishare of the supplier on both the market of
the tied product and the market of the tyigg producirdoes not exceed 30 %. It may be
combined with other non-hardcorevertical restraints such as non-compete or quantity
forcing in respect of thestying product, orexclusive purchasing. Above the market share
threshold the following.guidance’is providtqeqlfor the assessment of tying in individual

cases. 2
5
(219) The market position of the supplier on the market of the tying product is

obviously of main importance to assess poSijpJe anti-competitive effects. In general this
type of agreement is imposed by/the supplieﬂh}é importance of the supplier on the
market of the tying product is the-main reasdﬁ-Why a buyer may find it difficult to refuse

a tying obligation.

(220) To assess the supplier's market power, the market position of his
competitors on the market ofithe tying productis important. As long as his competitors
are sufficiently hnumerous and strong, ho antis=competitive effeCtsican be expected, as
buyers have sufficient alternatives topurchase the tying product without the tied
product;unless other suppliers-are applying'similar tying. In"addition, entry barriers on
the market of the tying product are relevant to establish the market position of the
supplier. When tying is combined with a non-compete obligation in respect of the tying

product, this considerably strengthens the position of the supplier.

(221) Buying power is relevant, as important buyers will not easily be forced to

accept tying without obtaining at least part of the possible efficiencies. Tying not based
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on efficiency is therefore mainly a risk where buyers do not have significant buying

power.

(222) Where appreciable anti-competitive effects are established, the question
of a possible exemption under Article 81(3) arises as long as the company is not
dominant. Tying obligations may help to produce efficiencies arising from joint
production or joint distribution. Where the tied product is not produced by the supplier,
an efficiency may also arise from the supplier buying large quantities of the tied product.
For tying to be exemptable, it must, however be shown that at least part of these cost
reductions are passed on torthe consumer. Tying.isstherefore normally not exemptable
when the retailer is able to.ebtain,.on a regular basis; supplies of the same or equivalent

products on the same erbetigrconditions than those offered by the supplier which

i
applies the tying practieé. Anotherefficiency may exist where tying helps to ensure a

certain uniformity and quality standardjsatizsn (see efficiency 8 in paragraph 116).

i
\ -

However, it needs to be demonstratéd that::the'" positive effects cannot be realised

equally efficiently by requiring the‘buyer-to _'ué-e or resell products satisfying minimum
‘)

‘_rr‘i_b:purchase these from the supplier or

quality standards, without requiring-the buyé

#esi bd
—

someone designated by the latter, The requi@'énts concerning minimum quality

standards would not nermally fall within Article 81(1). Wherg'the supplier of the tying

product imposes on '_th:é buyer the suppliers from which thei'bﬁyer must purchase the
tied product, for instanc;;e_ because the formulation of minirﬁum quality standards is not
possible, this may also fall outside Article 81(), especially where the supplier of the
tying product does nat derive a direct (financial) benefit from designating the suppliers

of the tied product.

(223) The effect of supra-competitive prices is considered anti-competitive in
itself. The effect of foreclosure depends on the tied percentage of total sales on the
market of the tied product. On the question of what can be considered appreciable
foreclosure under Article 81(1), the analysis for single branding can be applied. Above
the 30 % market share threshold exemption of tying is unlikely, unless there are clear

efficiencies that are transmitted, at least in part, to consumers. Exemption is even less
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likely when tying is combined with non-compete, either in respect of the tied or in

respect of the tying product.

(224) Withdrawal of the block exemption is likely where no efficiencies result
from tying or where such efficiencies are not passed on to the consumer (see paragraph
222). Withdrawal is also likely in the case of a cumulative effect where a majority of the
suppliers apply similar tying arrangements without the possible efficiencies being

transmitted at least in part to consu

.E!
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ATANUIN . Antitrust Modernization Commission: Report and Recommendations

April 2007
Chapter | Substantive Standards of Antitrust Law

C. Exclusionary Conduct

12. In general, standards for applying Section 2 of the Sherman Act’s broad
proscription against anticompetitive conduct should be clear and predictable
in application, administrable, and designed to minimize overdeterrence and
underdeterrence, both of which impair eonsumer welfare.

13. Congress should notamend Section 2:0fthe'Sherman Act. Standards
currently employedby U.S: eourts for determining whether single-firm conduct is
unlawfully exclusionagy are generally appropriate. Although it is possible to
disagree with the degisions ihl_par’i‘tcglar cases, in general the courts have

appropriately reeognized that vigereus competition, the aggressive pursuit of

\ -

business objectives, and the realizaf’tjon of efficiencies not available to
competitors are generally not improper, even for a “dominant” firm and even
i .-' ?

ald o
where competitors might be disadvantaged

14. Additional clarity and |mprovemeht are best achieved through the continued

,.—-u

evolution of the law in the Courts Public discourse and continued research will

also aid in the development of consensus in the Courts regarding the proper
legal standards to evaluate the likely competitive effects of bundling and
unilateral refusalsftordeal with a rival inthe same market.

15. Additional clarity andrimprovement innSherman Act Section 2 legal standards
are desirable, particularly with'respect to areas where thereis,currently a lack
of clear and,consistent standards, such as bundling’and whethérn and in what
circumstances (if any) a monopolist has a duty to deal with rivals.

16. The lack of clear standards regarding bundling, as reflected in LePage’s v. 3M,
may discourage conduct that is procompetitive or competitively neutral and
thus may actually harm consumer welfare.

17. Courts should adopt a three-part test to determine whether bundled discounts or

rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2,
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a plaintiff should be required to show each one of the following elements
(as well as other elements of a Section 2 claim): (1) after allocating all discounts
and rebates attributable to the entire bundle of products to the competitive
product, the defendant sold the competitive product below its incremental cost
for the competitive product; (2) the defendant is likely to recoup these short-term
losses; and (3) the bundled discount or rebate program has had or is likely to
have an adverse effect on competition.*
18.
19.

AULINENINYINT
PAIATUAMINYAE

*
Commissioners Carlton and Garza join this recommendation with qualifications.
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