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## 4986297234 1 MAJOR LAWS
KEYWORDS : UNFAIR CONTRACT / CONTRACT FARMING / BROILER
SRIPHUPHAN SUPHANCHAIMAT : UNFAIR CONTRACT : A STUDY ON CONTRACT
FARMING. THESIS ADVISOR : ASSOCIATE PROFESSOR. SANUNKORN
SOTTHIBANDHU, DR. JUR., 159 pp.

This thesis aims at studying legal aspects of the contract farming in broiler
industry in Thailand. This is because the broiler industry is considered the most
advanced agro-industry, and contracts have been widely used. The contract between
small-scale farmers and the vertical integraio’r is used as a tool to develop juristic
relations. The contract in this.Case is a new feff.which has not been specified by the
Civil and Commercial Code or.ether CoJes to ensure fairness among parties. This leads
to a research question whether€iiner party. of the farm contract encounters unfairness.
This study has used secondany data an%lysis method. The Civil and Commercial Code
of Thailand and the Packeg@nd Stockyard Act 1921 of Unites State are mainly analyzed.

f,
The study reveald that there are two types of breiler contracts which are hired-

Legislation and the mai su@staﬂ@es of eai'h country are analyzed independently.

farmers as producers and the” ﬁqrohasm -guarantee from farmers who acted as
independent producers. Both types create érffferent juristic relations which are more
complex than existing specific centract Thﬁfefore the contractis not complied with
provisions of the Civil_and Commer0|a| Code- df\TﬁaTand The_contract should be classified
as “Collective Contracj_whmh_bas_to_be_eniocced_uadex;@rms the liabilites and juristic
relation provisions. Enﬁ;rcement should be complied with freedom of contract under the
Autonomy of Will. This ferinciple is however conflicted to the fact that currently contractors
use the adhesion contract. This form of contract, consider to be under the Unfair Contract
Terms Act B.E.[ 2540, creates imbalance power since the lcompany is the one drafting
contract, and farmers have no right to_negotiate anything. Moreover the burden of prove is
on them.yFof instanCe, tonly; the ‘€ompanyt'coudld derminate' the)centract or unspecified
pricing method. Nevertheless, the ACt gives courts great disCretionary power in determining
whether contract terms are unfair and unreasonable. This also means that the burden of
proof is on the farmers as plaintiff. Moreover, discretion of criteria are depend on subjectivity.
Based on the study results, it is recommended that there should a specific law to undertake
the contract farming providing rights and duties of contractors, specification of contracts

and a special committee to take care of the contract farming in order to ensure fairness.

Field of Study :____Laws

Academic Year : 2009 Advisor’s Signature \? %77£//' M
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Problems. Agricultural Economics Research Series No. 07-03 , May 2007. p 4.
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Statement of State Attorneys General on Producer Protection Act “...In recent years,
we have become particularly concerned about the rapid trend towards consolidation in agriculture
at both horizontal and vertical levels. The antitrust laws do not provide us with the tools to deal with
an important cause of concentration in agriculture contracting. The use of production contracts and
marketing contracts by firms with ever growing market shares has dramatically increased vertical

integration in American agriculture...."
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(1) . AN (Definition)”’

* Section 1..Definitions.
As used in this'Act] unlessithe context othenwise requires:
a. "Active contractor” ....
b. "Agricultural Contract" means a marketing contract or a production contract.
c. "Animal feeding operation” ....
d. "Capital investment" means an investment in one of the following: (1) A structure, such as a
building or manure storage structure. (2) Machinery or equipment associated with producing a
commodity which has a useful life in excess of one year.
j. "Contract producer" means a producer who holds a legal interest in a contract operation and who

produces a commodity under a production contract.
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k. "Contractor* means an‘persopsWhe'is'an active contractor or a passive contractor.
1

|. "Crop" means ....

n. "Investment requirementimeans a pm\./igion rga contract which require [sic] the contract producer
to make capital investments assogiated withl':,.pr‘o'ducing a commodity subject to a production
contract. The provisions ‘may be included as éart ©of one or more oral or written agreements or
contracts, and may be included as parlt_gf a proé@gﬂ;ﬁon contract.

0. "Livestock” means .... d ) sk £

& " |
—_—

p. "Marketing contract’ means an oral or written agreement between a processor and a producer for

the purchase of commodmes grown or ralsed by the producer in/ thls state. A marketing contract is

executed when it is S|gned or orally agreed to by each party or by a person authorized to act on the
party's behalf. _

g. "Open feedlot" means

r. "Passive contractor’ means *..!

s. "Processor" means a person engaged in the business of manufacturing goods from commodities,
including by..slaughtering or. processing.livestock,. processing. raw. milk;” or .processing crops.
[Exemption for small processors?){sic]

t. “Produce” means ....

u. "Producer” means a person who produces a commaodity, including but not limited to, a contract
producer. “Producer” does not include a commercial fertilizer or pesticide applicator, a feed supplier,
or a veterinarian, when acting in such capacity.

v. "Production contract" means an oral or written agreement that provides for the production of a
commaodity or the provision of management services relating to the production of a commodity by a
contract producer. A production contract is executed when it is signed or orally agreed to by each

party to the contract or by a person authorized to act on the party's behalf.
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(2) mslduangase (Implied-Obligation of Good Faith)
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(3) iila Nﬂ@ﬁmtﬁﬂguﬁ:d?tiﬂﬂy (Disclosure of Risks and Readability)
' d J v 5 "
¥ 4 e Fil|
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* Section 3. Implied Obligation 6f Good Faith.

An agricultural 6'ont£:ag;t' poses an. t}bj]ilg_;’_:ation of good faith, as defined in section 1-201
of the Uniform Commercial Code_.f.cln .aJ:I-parties fﬁ?_sgect to the performance and enforcement of
the agricultural contract, I
" Section 4, Disclosure of Risks and Readabili, |

a. Disclosure Statement. An agricultural contract must be accompanied by a clear written disclosure

s

statement setting forth the nature of the material risks faced by the producer if the producer enters
into the contraet, The statement must meet the readability requirements of subsection (b). The
statement may tbe in the form of a written statement or checklist and may be developed in
cooperation.with.producers.or producer. organizations The statement.shall.disclose the following:

(1) in the case of production contracts;the producer's right to review as provided in section 5.

(2) contract duration;

(3) contract termination;

(4) renegotiation standards;

(5) responsibility for environmental damage;

(6) factors to be used in determining payment;

(7) responsibility for obtaining and complying with local, state, federal permits;

(8) any other contract term which the [commissioner/secretary/attorney general] determines is

appropriate for disclosure.
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b. Readability of Coniracts. (1) Definition.’As tsed in this Subsection, "/egible type" means a typeface
at least as large as ten-point modern type, one-point leaded. (2) Cover Sheet Requirements. (a)
Mandatory Cover Page. An agricultural contract entered into, amended, or renewed after the
effective date of this Act must contain as the first page, or first page of text if it is preceded by a title
page or pages, a cover sheet as provided in this section. (b) Requirements. The cover sheet or
sheets must comply with paragraph 3 and must contain the following [sic] all of the following: ....
*® Section 5. Contract Producer's Three Day Right to Review.
A contract producer may cancel a production contract by mailing a written cancellation

notice to the contractor within three business days after the contract is executed, or before a later
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(6) Andtiauniagrizdiyqa” (Production Contract Lien)
—— e

cancellation deadline if g later deadlme is specified in the contraét The contract producer's right to

cancel, the method by )whsch the contract producer may canceI,H a_md the deadline for canceling the
production contract shall be clearly disclosed in every production contract

¥ Section 6. QQn identiality Provisions Prohibited.
(a). Prohibition. (A, contracior or processer shall not on or after' the effective date of this Act, enforce a
provision in an agricultural contract if the provision provides that information contained in the agricultural
contractis confidential.

(b) Confidentialityl Provisions Void. A provisién which.is part ©f an.agricultural contract is
void if the provision states that information contained in the agricultural contract is confidential. The
confidentiality provision is void whether the confidentiality provision is express or implied; oral or written;
required or conditional; contained in the agricultural contract, another agricultural contract, or in a related
document, policy, or agreement. This section does not affect other provisions of an agricultural contract or
a related document, policy, or agreement which can be given effect without the voided provision. This
section does not require a party to an agricultural contract to divulge information in the agricultural
contract to another person.

“ section 7. Production Contract Lien.
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(7)  danmuamsasnuludnyonisudn’ (Production  Contracts  Involving

Investment Requirements)

a. Applicability o§ Sections A hﬁn established under this section depends upon the
execution of a production icontract that prowdes for producing a commodity owned by a contractor
by a contract producer at tkae contract produce Cs contract operation.

b. Establishment of lLien - Prponty.aA ‘contract producer who is a party to a production
contract shall have a lien as provided in th|s sectiéjﬁ._j .T')? amount of the lien shall be the amount owed to
the contract producer pursuant to the it_eﬂrtns of '{;'ﬁ_;production contract, which may be enforced as
provided in subsection (d). 7

41

Section 8. Pr

a. Applicability. This section only applies to a prﬁdyction contract executed by a

contract producer and}i contractor, if the contract producer _riu‘st make capital investments of
$100,000 or more accord'ir.w_g to investment requirements provided-_in all production contracts in which
the contract producer an::l the contractor are parties. The value_ of the capital investments shall be
deemed to be the total dollar amount ‘spent' by the contract produceryin satisfying the investment
requirements, if that amount is ascertainable.

b. Restrictions on.Contract Termination, Except as provided.in subsection (d), a contractor
shall not terminate, cancel, or fail to renew a préduction contract until the.contracior has.done the following:
(1) Notice. The contractor has provided the contract producer written notice of the intention to
terminate, cancel, or not renew at least 90 days before the effective date of the termination,
cancellation, or nonrenewal.
(2) Damages. The contract producer has been reimbursed for damages incurred due to the
termination, cancellation, or failure to renew. Damages shall be based on the value
of the remaining useful life of the structures, machinery or equipment involved.

c. Breach of Investment Requirements. Except as provided in subsection (d), if a

contract producer materially breaches a production contract, including the investment requirements
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a

of a production contract, a gontractor:may not terminate, cancel, or fail to renew the production

f{
)

contract until the following have occurred: Al '
(1) Notice. The contractor has provided a wriﬁe@é of termination, cancellation, or nonrenewal at
least 45 days before the effective date of such t‘e"'rfﬁida'ﬁon. cancellation, or nonrenewal. The notice

F

must provide a list of complaints alleging causes for the breach. = */

(2) Failure to Remedy. -‘rﬁre. contract producer fails to remedy each f:‘aﬂse of the breach as alleged in the
list of complaints provided in the notice within 30 days following-feceipt of the notice. An effort by a
contract producer to remedy a‘Cause of an alleged Breach shall not be construed as an admissit_)n ofa
breach in a civil cause of action.

d. Exceptions. A contractor may terminate, cancel, or fail to renew a production contract
without..notice or |remedy as required in ‘subsections (b) and (¢)| if thé basis for the termination,
cancellation, or nonrenewal is any of the following:

(1) Abandonment. A voluntary abandonment of the contractual relationship by the contract
producer. A complete failure of a contract producer's performance under a production contract shall
be deemed to be abandonment.

(2) Fraud Conviction. The conviction of a contract producer of an offense of fraud or theft committed

against the contractor.
e. Penalty. If a contractor terminates, cancels, or fails to renew a production contract
other than provided in this section, the contractor shall pay the contract producer the value of the

remaining useful life of the structures, machinery, or equipment involved.
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Section 9. Unfair Erggg‘cgl §. _
Unfair Practices. It shall be unlawftjl f0|f any Contf:_ac_ﬁ_for or processor knowingly to engage or permit
any employee or agent; t_o engagé -iﬁ'fhe: following ’Ip.i;qéti-c_es in.conpection with agricultural contracts:
(1) Retaliafieﬁ.—'Fe-take—aeﬁeﬁs—te-eeefee,-iﬁtiﬂﬂdate;..adisadvantage, retaliate against, or
discriminate against éﬁy producer because the producer exeréi_s_elzs, or attempts to exercise, any
producer right, including-actions affecting the following:
(a) The execution, terminationszextension, or renewal of an agricultural contract.
(b) The treatment of @ producer, which may include providing discriminatory or preferential terms in
an agricultural contract or interpreting terms of an existing agricultural contract in a discriminatory or
preferential.manner..The.terms may.relate to.the price. paid.for a commodity; the quality or the
quantity of a commodity demanded; or finaneing, including investment requirements.
(c) The grant of a reward or imposition of a penalty, including the denial of a reward. The reward or
penalty may be in any form, including but not limited to, financial rewards or penalties. Financial
rewards or penalties may relate to loans, bonuses, or inducements.
(d) Alter the quality, quantity, or delivery times of contract inputs provided to the producer.
(2) False Information. To provide false information to the producer, which may include
false information relating to any of the following.
(a) A producer with whom the producer associates or an association of producers or an agricultural
organization with which the producer is affiliated, including but not limited to any of the following:

i. The character of the producer.
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ii. The condition of the finances or the management of the association of producers or agricultural
organization. .
(b) Producer rights provided by:-this Act or otﬂer provisiens of law.

(3) Compensation..information. To refuse to provide to a contract producer upon
request the statistical information and data used to determine compensation paid to the contract

producer under a produ?g’gontract, inchlding. but not limited to, feed conversion rates, feed
re

analyses, origination and er history 3
(4) Observation of Weighing. Ta.refuse to allow a contract producer or the contract
producer's designated representative obsenbe by actual observation at the time of

weighing, the weights and measures used to determine the contract producer's compensation under

..I':II +

a production contract. J 3 -‘(j
(5) "Tournament’: Compensatton Ta }xse the performance of any other contract

producer to determine the compensahon of-a cc;:fra-ct producer under a production contract or as
the basis of the termination, cance1}at|on or reneviai ofa productlon contract.

(6) Addtt/onal Capital_Investments. To require-a gonvact producer to make new or

additional capital |nvés{ments in connection with, or to retain; ““contlnue or renew, a production
contract which are beyond the investment requirements of such production contract. It shall not be a
violation of this section if such new or additional capital investments are partially paid for by the
contractor, or offset By other compensation‘or modifications to
contract terms, in,a manner the contract producer agrees to in writing as constituting acceptable and
satisfactory consideration for the new capital investment

(7) Disclosure [of Risks|and Readability. To execute an agricultural contract in violation
of the disclosure of risks and readability requirements of section 4.

(8) Confidentiality Provisions. To execute an agricultural contract which includes a
confidentiality provision in violation of section 6.

(9) Mediation Provisions. To execute an agricultural contract without a mediation
provision as required under section 12.

(10) Waivers. To execute an agricultural contract which includes a waiver of any
producer right or any obligation of a contractor or processor established under this Act.

(11) Choice of Law. To execute an agricultural contract requiring the application of the

law of another state in lieu of this Act.:
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* Section 10. Waivers Unenforceable.

Any.provision of.an.agricultural contract which waives a producer. right or an obligation
of a contractor or precesser lestablished by this Act is void and unenforceable. This section does not
affect other provisions of an agricultural contract, including an agricultural contract or related
document, policy, or agreement which can be given effect without the voided provision.

*  Section 12. Mediation.

An agricultural contract must contain language providing for resolution of disputes
concerning the contract by mediation. If there is a dispute involving an agricultural contract, either
party may make a written request to the [state inserts name of mediation service] for mediation
services as specified in the contract, to facilitate resolution of the dispute. [The parties must receive a

release from the [mediation service] before the dispute can be heard by a court.]
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® Section 13. Penalties and Enforcement.
a. Civil Penalties. A contractor or processor committing an unfair practice under section
9 shall be subject to a civil penalty of up to....
b. Criminal Penalties. A contractor or processor committing an unfair practice under
section 9 shall be guilty of a simple misdemeanor and shall be fined .....
c. Private Cause of Action. A producer who suffers damages because of a contractor's
or processor's violation of this Act may obtain appropriate legal and equitable relief, including

damages, as a suit in common law pursuant to [state's name] rules of civil procedure.
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