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UMAPORN DASUNGNOEN : CONVENTION ON COMPENSATION ON
DAMAGE TO THIRD PARTIES, RESULTING FROM ACTS OF UNLAWFUL

Since the existing pensation for damage to

third parties namely, R endment are out-of-date,
Corwvention on Compensatio ! Resulting from Acts of
Unlawful Interference Invaiifia Alrg 99-ha been, made with an objective to assure
protection of the victim wha@'is ; dithe mechanism to make
equitable compensation. T X cooperation among those
interested, including aircraft opEraion ;,, he Convention has a purpose

to protect aviation industry affecte unlawful interference in order to

] ..-

accommodate to curr -q,_-w : jurglying on the principle of
risk management and Bufde ')

This thesis fm:usﬂnn problems, characteristics armmrms of liability system,

compensation for ﬁlﬂi ﬁ the Ms uf unlawful interference involving
aircraft accordi m mrms. Furthermaore,
it includes the anali of suitabilify, strengthseand challengegsof Thailand's

vecomind R U ANINEIRE

rrmaaaamhhasfoundmax-f?muand becomes a party to the Convention, there
are many implications for Thailand in terms of the substantive law and the adjective law,
together with other sectors. Thailand should be the party to the Convention through
promulgating and amending domestic laws to serve the obligations of the Convention.
Field of Study: ___Laws.___.__. ... . swdents Signatre LY. Dadug
AcademicYear: 2010 .. ... ... Advisor's Signature
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" Lloyd Dixon and Rachel Kaganoff Stern, Compensation for losses from the 9/11 attacks [Online],
21 June 2010. Available from: http://mww.9-11commission.gov/report/911Report.pdf.

1 Department of Justice, the United States, Air Transportation Safety and System Stabilization
Act [Online], 15 November 2010. Available from :http://www.justice.gov /archive/victimcompensation/

hr2926.pdf
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* SEC. 408 LIMITATION ON AIR CARRIER LIABILITY:
(b) FEDERAL CAUSEOF ACTION.—
(3) JURISDICTION="Thg United ‘States District Court' forithe€ ‘Sotithern District of New
York shall have original’and exclusive jurisdiction over all actions brought for any claim (including any
claim for loss of property, personal injury, or death) resulting from or relating to the terrorist-related
aircraft crashes of September 11, 2001.
** SEC. 403. PURPOSE.
It is the purpose of this title to provide compensation to any individual (or relatives of a
deceased individual) who was physically injured or killed as a result of the terrorist-related aircraft

crashes of September 11, 2001.
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" SEC. 404. ADMINI@ —
(@) IN GENERALM I '%\Qu\gh‘aSpeCial Master appointed by the
Attorney General, shall— .
(1) admini ( ' under this title;
' he administration of this title; and

r administrative personnel to

such form can be filed electranically, if determined to be practicablm

* SEC. 405 DETERMINATION OF ELIGIBILITY FOR COMPENSATION.

ﬂwambmwmm

EVIEW —The Spemal&daster shall reV|eW a claim submltted under subsection (a)

detew'] aﬁ NIMUNIANEBL.....

B) with respect to a claimant determined to be an eligible individual—
(i) the extent of the harm to the claimant, including any economic and
noneconomic losses; and
(i) the amount of compensation to which the claimant is entitled
based on the harm to the claimant, the facts of the claim, and the individual circumstances of the

claimant.
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SEC 405 DETERMINATION OF« Ei_IGIBILI'F'\?-FOR COMPENSATION.
(c) ELIGIBILITY.— &= _’
(2) INDIVIDUALS —A claimant is an fndwrdual descrlbed in this paragraph if the

claimant is—

“(A) an individual who— et
(i) was present at the World Trade Center, (New York, New York), the
Pentagon (Arlington, Virginia), of thessite of the aircraftigrash at Shanksville, Pennsylvania at the time, or in
the immediate aftermath,of the terraristirelated aircraft.crashes of September.11, 2001; and
(i) suffered physical harm or death as a result of such an air crash;
(B)lan: individtal Who Was a’membel [of the flight GreW br a passenger on
American Airlines flight 11 or 77 or United Airlines flight 93 or 175, except that an individual identified by
the Attorney General to have been a participant or conspirator in the terrorist-related aircraft crashes of
September 11, 2001, or a representative of such individual shall not be eligible to receive compensation
under this title; or
(C) in the case of a decedent who is an individual described in subparagraph
(A) or (B), the personal representative of the decedent who files a claim on behalf of the decedent.

** SEC. 405(a) (1)
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M 405 (D)(NB)() Uryal#lét Special Master nsaagavie
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Ay apya @ = A a ‘o o Yy @ a Y A
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(a) FILING OF CLAIM.—
(1) IN GENERALE=—Aclaimant ﬁjway file a claim for compensation under this title with the
Special Master. The claim shall be on'thefform developed under paragraph (2) and shall state the factual
basis for eligibility for compensatien and ihe amo-'LTnt of compensation sought.
" SEC.405 DETERMINATONOF EIT_IGIBI.LIT.Y FOR COMPENSATION.
(a) FILING OF CLAIM.-= ——
(3) LIMITATION.—No cla-'i:m may tI}e fJil;ed under paragraph (1) after the date that is 2
years after the date on which regulations.are ;promulrlig_ated under section 407.
** SEC. 405 DETERMINATION OF-'E'LIGIBIIL-:-H{‘\QEOR COMPENSATION.
7

(b) REVIEW AND DETERMINATION -~ &

(4) RIGHTS OF CLAIMANT.--A claimantin-a review under paragraph (1) shall have—

3 (A) the right to be represented by-an attorné{y;—-

."(’B".)_the right to present evidence, including-tﬁe presentation of witnesses and
documents; and o _d

(C) any,ether due process rights determined appropriate by the Special Master.

*** SEC. 4055 DETERMINATION OF ELIGIBILITY FOR COMPENSATION.
(b) REVIEW AND DETERMINATION.—
(1) REVIEW.—The'Special Mastershall review & claim stbmitiad under subsection (a)

and determine—

(A) whether the claimant is an eligible individual under subsection (c);

(B) with respect to a claimant determined to be an eligible individual—

(i) the extent of the harm to the claimant, including any economic and

noneconomic losses; and

(ii) the amount of compensation to which the claimant is entitled based

on the harm to the claimant, the facts of the claim, and the individual circumstances of the claimant.
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" SEC. 405 DETERMINATION OF ELIGIBILITY FOR COMPENSATION.

(b) REVIEWAND_D_ETERI\/IINATION.— et
(2) NEGLIGENCE.—With respect to a claimant, the Special Master shall not consider
negligence or any other theory ©f liability.
** seC. 405 DETERMINATION OF ELIGIBILITY FOR COMPENSATION.
(b) REVIEWAND DETERMINATION.—
(5) NOPUNITIVE DAMAGES £-The Special Master may/haot ifigludefamounts for
punitive damages in any compensation paid under a claim under this title.
*** SEC. 405 DETERMINATION OF ELIGIBILITY FOR COMPENSATION.
(b) REVIEW AND DETERMINATION.—
(6) COLLATERAL COMPENSATION.—The Special Master shall reduce the amount of
compensation determined under paragraph (1)(B)(ii) by the amount of the collateral source
compensation the claimant has received or is entitled to receive as a result of the terrorist-related aircraft

crashes of September 11, 2001.
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SEC. 405 DETERMINATION OFELIGIBILITYAEOR COMPENSATION.

(c) ELIGIBILITY.— o
(3) REQUIREMENTS: = G

(8) LIMITATIONONCIVILACTION.—

(i) INGENERAL.—Upon the submiééion of a claim under this title, the
claimant waives the right tofile a civil action (or to be a party to an.action) in any Federal or State court
for damages sustained as a résultyof the terrorist-related aircraft crashes of September 11, 2001. The
preceding sentence does.not'apply: to a civil action tolrecovercollateral source obligations
(i) PENDINGACTIONS.—In the case of an individual who is a party to
a civil action described if'clause. (i) /stich individualimay not submit a'claimyurider this title unless such
individual withdraws from such action by the date that is 90 days after the date on which regulations are
promulgated under section 407.
* SEC. 408. LIMITATION ON AIR CARRIER LIABILITY.

(a) IN GENERAL.—Notwithstanding any other provision of law, liability for all claims, whether
for compensatory or punitive damages, arising from the terrorist-related aircraft crashes of September
11, 2001, against any air carrier shall not be in an amount greater than the limits of the liability coverage

maintained by the air carrier.
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Problems, ed. Wendy B. Davis. (New York: William S. Hein & Co, Inc., 2004), pp. 304-328.
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" TITLE 28 - JUDICIAL ADMINISTRATION; CHAPTER | - DEPARTMENT OF JUSTICE
PART 104;— SEPTEMBER 11TH VICTIM COMPENSATION FUND OF 2001

‘suppart d - AMOUNT OF COMPENSATION FOR ELIGIBLE CLAIMANTS.
104.41 - Amount of compensation.

As provided in seétion 405(b)(1)(B)(ii) of the Act, in determining the
amount of compensation to which aclaimant is entitled, the Special Master shall take into consideration
the harm to the claimant, the facts of the claim, and the individual circumstances of the claimant. The
individual‘circumstances,of the ¢laimant may include iihe financial \needs or financial resources of the
claimant or the victim's dependents and beneficiaries. As provided in section 405(b)(6) of the Act, the
Special Master shall reduce the amount of compensation by the amount of collateral source
compensation the claimant (or, in the case of a Personal Representative, the victim's beneficiaries) has
received or is entitled to receive as a result of the terrorist-related aircraft crashes of September 11,
2001. In no event shall an award (before collateral source compensation has been deducted) be less
than $500,000 in any case brought on behalf of a deceased victim with a spouse or dependent, or

$300,000 in any case brought on behalf of a deceased victim who was single with no dependents.
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" Lloyd Dixon andﬁachel Kaganoff Stern, Compensation for Ic;ses from the 9/11 attacks. [Online],
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* The United States District Court for the Southern District of New York, SDNY September 11th
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September 11 Property Damage and Business Loss Litigation
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b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;
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highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.
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i Article 23 of Rome Convention 1952
For the purpose of this Convention a ship or aircraft on the high seas shall be regarded as

part of the territory of the State in which it is registered.
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: Article 2 para.3 (a) of Unlawful Interference Compensation Convention 2009
. however, if the operator of the aircraft has its principal place of business in the territory of a State
other than the State of Registry, the damage to the aircraft shall be regarded as having occurred in the
territory of the State in which it has its principal place of business; and
* Article 23 of Rome Convention 1952

* Article 2 para.3 (b) of Unlawful Interference Compensation Convention 2009
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: Article 60 para.2 of United Nations Convention on the Law of the Sea 1982

2. The coastal State shall have exclusive jurisdiction over such artificial islands, installations
and structures, including jurisdiction with regard to customs, fiscal, health, safety and immigration laws
and regulations.

* Article 28 of Unlawful Interference Compensation Convention 2009

* Article 1 para.2 of Rome Convention 1952
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" International Civil Aviation Organization, International Standards and Recommended

Practices, Aircraft nationality and registration marks. Annex 7 to the Convention on Civil Aviation. 5"

edition — July 2003.

" Ipid.
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Article 1 para.2 of Montreal Convention 1999.
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* Article 1 (a) and (b) of the Hague Convention 1970
Any person who on board an aircraft in flight:
(a) unlawfully, by force or threat thereof, or by any other form of intimidation, seizes, or
exercises control of, that aircraft, or attempts to perform any such act, or
(b) is an accomplice of a person who performs or attempts to perform any such act commits

an offence (hereinafter referred to as “the offence”)
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* Article 1 bis of Montreal Convention 1971

" International Civil Aviation Organization, Convention on the Suppression of Unlawful Acts
Relating to International Civil Aviation ,done at Beijing on 10 September 2010 [Online], 12 January 2011.
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y Article 3 parai2iof Unlawfulinterfefrence Compensation Convention 2009
Damages due to death, bodilyinjury and mental'injury shall be compensable. Damages due to
mental injury shall be compensable only if caused by a recognisiable psychiatric iliness resulting either
from bodily injury or from direct exposure to the likelihood of the imminent death or bodily injury.
* Article 17 para.1 of Montreal Convention 1999
1. The carrier is liable for damage sustained in case of death or bodily injury of a passenger
upon condition only that the accident which caused the death or injury took place on board the aircraft

or in the course of any of the operations of embarking or disembarking.
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French text: “Le, transporteut: est responsible duj dommage” suriehu-en car de mort, de
blessure ouzde toute autre lesion corporelle subie pae un voyageur lorque I'accident qui a causé le
dommage s’est produit a bord de I'aéronef ou au cours de toutes opérations d’embarqument et de
débarquement.”

Enlish text: “The carrier is liable for damage sustained in the event of the death or wounding of
a passenger or any other bodily injury suffered by a passenger, if the accident which caused the
damage so sustained took place on board the aircraft or in the course of any of the operations of

embarking or disembarking.”
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*“5. Damages due to death, bodily injury and damage to property shall be compensable.
Damages due to mental injury shall be compensable if caused by a recognisable psychiatric illness
resulting either from bodily injury or from a reasonable fear of exposure to death or bodily injury.” : Legal

Committee 33" Session, The Secretariat, Developments in the legal work of the organization,
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governed by international law, whether embodies in a single instrument or in two or more related

instruments and whatever its particular designation.
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