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0��ก���,�ก������.���2����!�ก  �$��  ��� !��.	�ก  ������&�ก�	���	!��  �� �K��  �����ก�&.�  
MN����N� O���MN,�  ��/�.��1  ก��&$�#��4����ก$����&��#��ก���������ก���������J���������"������
������� ��  �����1���,�ก#��4����ก$����&��#��ก���������ก�������������"����#��.ก��
&��#��ก�����ก����������ก  &��������0�%OQ#�#��",3�,������3ก4��Q0��&� ������#��4����ก$����

                                                 
∗ &���4�+���L,,	#�����+����
'�����ก��1������������$�� '����# #��4����ก$����&��#��ก���������ก������  �.�&�
��4����กR4  
'����0##���+���ก�  Private Military Company (PMC),  Private Security Company  (PSC)  ���  Private 
Military / Security Company  (PMSC)   J*������+����1�ก&$�
'����  Private Military Company  !��������  #��4����ก$����
&��#��ก���������ก������  �01������X3�ก�,ก������#��4��YK3����/����K3��
��"���3����/���������������!��.��  ���
����X3�ก��&��#��ก�����#��4��YK3����ก.�"���*�&����� �
�����1�
���+�� �#   ��"���"�01��&���.ก.���ก�##��4����ก4�
���
������� (PSC) K3��&��#��ก��&� X��ก���O���#�����1����
��� �#����#������ 
1 China View.  UN expert calls for better regulation of private military, security firms in Iraq.[Online].  2008.  Available 
from :  http://news.xinhuanet.com/english/2008-03/11/content_7764964.htm  [2008, March 14] 
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&��#��ก���������ก�������������"����+�&$��'���,��(   �� ���&� X��ก���O
���+�� �#   ��1���
 ���!��.��&�ก�� *��#&���.�����ก�����ก��������	%+�����,�����1�+������ก4���������������ก)
.��   K3���'�&���ก�����������&����ก��������������������� '�
�-+���ก�     #	
��ก����
#��4����ก$����&��#��ก���������ก�������������"��/�������#,�����1�+��   ���
�����#J�����
#	
��ก����#��4��Y,  #��4��Y ��1����ก��������(����ก��������ก�##��4��Y���&�ก��������ก��������
 ��%���	4�$����ก�������	4�%���!��#	
��ก����#��4��Y�������"   ��1���,�ก��1��#	
��ก����
#��4��Y����+���*�&� X��ก���Oก�� *��# ��1�����+���ก4�
��� �#&�01"���������
����������!�����
+����ก�����
�#
	�ก��ก���'����#	
��ก��������"!��.�� ��1����.���(����ก��������+�� ����X�'�
.��J*�ก���'�
���J������!�4+��  ��1��0�����(����� X��ก���O
������������*���ก���������+��
 ����X&$�#��
�#ก�����+������������ ��%���0  ��1���,+��.���ก��#��
�#&$�ก�������1���
�0�����.	J����ก����1��ก).�� ,3�� ����.��ก�����#	
��ก��������",��'������� ��%���	4�$���1�
ก�������	4�%���  �����"��������0�%OQ#�#��",3��	���������ก��1��*��##ก��ก�sO�������� �
�01�������
�#
	�#��4���������".��+�  !���3ก4�
�����/�+�+�����ก���ก��,���.����0���������
������  ���!��� ��&���� �%� �--���������������01��
�#
	�#��4����ก$����&��#��ก��
�������ก������  �01��&��ก��
�#
	���/�+�&���������� ��
����ก�� 

 

1.2 ������ ����!���ก	 �#$�% 
  

1. �01���3ก4�
�����/������#��4����ก$����&��#��ก���������ก������ 
 2. �01���3ก4���ก4��������#��4����ก$����&��#��ก���������ก������&��#��ก��  ���
���

�.ก.���,�ก#��4����ก4�
���������� 
 3. �01���3ก4�X3� X��ก���Oก��&$�#��4����ก$����&��#��ก���������ก������  ����L-��
����ก���3"�,�กก��&$�#��4����ก$����&��#��ก���������ก������&�ก������������������ 
 4. �01���3ก4�������&�ก���������������������ก�����.���������  &�ก��
�#
	�
#��4����ก$����&��#��ก���������ก������ 

5. �01���3ก4��������������� � '����#
�#
	�#��4����ก$����&��#��ก���������
ก������ 

6. �01���.����
���0����&����#��
��(&�ก������.�����ก����กก������ก����ก�#
#��4����ก$����&��#��ก���������ก������ 
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7. �01��&����
%	�ก�,#��4����ก$����&��#��ก���������ก���������#X3�ก������������
����������ก��������ก�#.�  ���.�����กX3�
�����#J��.��ก�����������������������,�ก��
�3"�ก�#.� 
 

1.3 �

�#'	����ก	 �#$�% 

 

ก��&$�#��4����ก$����&��#��ก���������ก����������+��ก��������ก�#ก�� *��#����"���������
���� ��    #�� ����'�&���ก���L-��&����ก�������������������3"�  ���X3�������&��L,,	#��,���
���ก�ก�sO&����ก����������������������ก����ก�##��4����ก$����&��#��ก���������ก������
���กu��*�#���&�����#�������������  �*����
  ���&���(#����(  �.�0�,����������)����
��&����
 �%� �--����
�#
	�#��4����ก$����&��#��ก���������ก������!���Q0��  K3�� �%� �--���",�
$���&�����ก�ก�sO&�ก��
�#
	�#��4����ก$����&��#��ก���������ก��������
���ก��,���$��
�����3"� 
 

1.4 ���������ก	 )*ก+	�#$�% 

 

 ��1���,�ก#��4����ก$����&��#��ก���������ก�������������"����#��.ก��&��#��ก�����
ก����������ก  &��������0�%OQ#�#��",3�,������3ก4��Q0��&� ������#��4����ก$����&��#��ก��
�������ก�������������"����+�&$��'���,��(   �� ���&� X��ก���O
���+�� �#   ��1��� ���
!��.��&�ก�� *��#&���.�����ก�����ก��������	%+�����,�����1�+������ก4���������������ก).��  
!���	���3ก4�X3�������&�ก��
�#
	�#��4����ก$����&��#��ก���������ก������  
 

1.5 �#-�ก	 �#$�% 
 

�������0�%OQ#�#��"�'�ก���3ก4��##��,����ก �� (documentary research) &��$��0����
������
����O����*�,�ก��ก ��.���2����ก��������ก�##��4����ก$����&��#��ก���������ก��������"����
��/���4�+�������4����กR4    ��"�,�กก������������������  ก��������&�������  
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�������u�#�.��������*�  ���� 1�.'���.���2 ��� ��  #�
���  ���� 1�0��0O  ��ก ���J��0�����
������������ก��������  �$�� ��
Oก�� ����$�$�.�  
��ก���ก��ก�$���������������  ��� 
International Peace Operation Association ��/�.�� ������ก�� ����� ������ก����,��  
�������0�%O !��
��
�������*�,�ก���� �	�
����.��� .�O  ,	w���ก��O�����������,  ���� �	�

����(�� .�O  ,	w���ก��O�����������, ���� �	�ก���   X�#������#��ก��  ,	w���ก��O
�����������  �����"�����*�.���2 ,�ก����.��O��).  !���Q0��(������*� Westlaw 

 

1.6 � �/%0�!����	1�2	$�314 ��$	กก	 )*ก+	�#$�% 

 

 1. �'�&�����#
�����/������#��4����ก$����&��#��ก���������ก������ 
 2. �'�&�����#��ก4��������#��4����ก$����&��#��ก���������ก������&��#��ก��  ���


����.ก.���,�ก#��4����ก4�
���������� 
 3. �'�&�����#X3� X��ก���Oก��&$�#��4����ก$����&��#��ก���������ก������  ���
�L-������ก���3"�,�กก��&$�#��4����ก$����&��#��ก���������ก������&�ก������������������ 
 4. �'�&�����#������&�ก���������������������ก�����.���������  �ก����ก�#ก��

�#
	�#��4����ก$����&��#��ก���������ก������ 

5. �'�&�����#�������������� � '����#
�#
	�#��4����ก$����&��#��ก���������
ก������ 

6. ��/����!�$�O�ก���
��(&�ก���.����
���0����&�ก������.�����ก����กก�����
�ก����ก�##��4����ก$����&��#��ก���������ก������ 

7. ��/����!�$�O�ก���
%	�ก�,#��4����ก$����&��#��ก���������ก������&�����#X3�
ก����������������������ก��������ก�#.�  ���.�����กX3�
�����#J��.��ก������������
�����������,�ก���3"�ก�#.� 

8. ��/����!�$�O�ก�#	

���� �&,,��3ก4��ก����ก�#������&�ก��
�#
	�#��4����ก$����
&��#��ก���������ก������&�ก������������������.��+�&����
. 
 



����� 2 
 

��	
��
�
	  ��	
�
	�  ��ก����	�  ���ก���
��ก��	��� 

�� �����ก!����"���� ก	��	�#�	�ก	���	� 
 

 ��������	
��
���ก��ก������
������
	ก�����������ก����
����ก������  �� 
!��"��#
���#�  
��ก�$�
��  ก�%�#�&ก"��  "��#!�ก���
ก��������
������
	ก�����������ก����
����ก������!��
��������ก��"��#��	�'�(  
�)�	
��ก
�������������*�
���
������ก�$�����ก��
"�(
ก��#�ก   ��	���
ก�$����	(��
ก��������
������
	ก�����������ก����
����ก���������+���#���	��� 
 

2.1 ��	
��
�
	���ก	��ก #�&'������ �����ก!����"���� ก	��	�#�	�ก	���	�  

  

ก��
ก��,� �,	
������
	ก�����������ก����
����ก������-#�-��
������
���
ก��,� �
.�(
����
,��#")�!��
���+�/�(��
��ก�������0����1��
"#ก��
#)	
,	
/�ก  /�(
2.��	(��
(��
�� 
!�����

�
"��#/�ก"�� 
����	

������#�   ��
�� � ก��0�ก��"��#
���#�,	
����������
��	���!��ก��

����(�!��
!��"��#"��
ก��(�ก����3 !������'�.�4��%���,	
��3����
��30����1�����(	5���(
�����!����	#!����
��%,	
ก��
ก��,� �,	
������
	ก�����������ก����
����ก������-����(��
,� �  
ก����")	  

 

��#�����#�(/���$�� �  ��ก�%#����  ��
"#��  ��)	��3��#�ก	
ก*���
����-#�
.�(
.	  

��)	-#�#�"��#��#���������ก�6	
���!��!���������,	
��
	
-��  �%#���� ���)	��3�� �(�	#
����

���#����
ก	
ก*���
,	
��
	
/�(ก��������
������)	ก�%�#�%""����#�"��#��#�����ก����#�

.)�	���
,�����#����)	
.)�	���"��#"%�#"�	
!ก�.�ก��  ���(
��%�� ��
#�"*�ก�������	���.����������
�� �
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���������.���
ก��!ก�����%�,	
/�ก�	
��ก/�
'$�!����(���1     ����
�������0����1-��"��.�
���ก3��ก���������������
�� 
!����(%",	
.��
����%�ก��!��

		�1  (King Shulgri of Ur)  �� 
!���#�( 
2094 J 2047 �Lก�	�"����10�ก���  !��#�ก���������������
	(��
!.�����(��(%"���,	
ก��ก  ����
������

�����������
,	
ก	
��.,	
.��
���	
�MกN��
�	�1#�����  !��,	
ก	
��./�#����(%"��	#�2 

 
��(%"ก��
  ����������
(�
"

��������*�"�O,	
ก	
��.,	
.������!��
�����(�� ��&



�)�	
��กก���	���ก*���
������%���ก
���,	
������������PQ����
���-�	(��
�*�ก��!��-#�
.�(
.	  
!#�ก�	������� ��
���##�ก����#���ก��,	
����������

���ก�%�#	(��
���#R!���  !����(%"�� 
���"�� 

!�ก�������������

���#��#���ก��
���������  ����������������
������!�ก")	 ����������������
,	

S��	� S�
���1 �	��1 (Harold HardaadeXs Norse Mercenaries)  N��
-������*�ก���&������ก��
	�$���ก�-�
N�-��1  �����
 1032 �Lก�	�"����10�ก���  !����	#�-��ก��(
�������������
����*�
ก	
��.,	
-�
N�-��1    ��	#���(%"0����10�������� 14 ��

���#���ก^����������������
���
���

	ก
�0	(��
!�����
  ����")	  ������
�	�!ก���1"������  (The Grand Catalan  Company)   N��
���
���
����f��ก���*�"�O,	
ก���*�-��&�ก��
ก��,� �,	
������
	ก�����������ก����
����ก���������4��%��� 

 
��(%"Pgh�P&0�����f�5��# (Renaissance) ��	�����  ����������
#�������*�"�O��ก���&���

������
��3	������ 
���(  !���&�!��,	
������-��
����(�!��
-�   /�(��	�������   ��3���*���OO�
�����	ก����(����������

.)�	���
,�-��������)	����� 
ก	
ก*���
����������
��#�*�����������	
ก��  
��(����������

������ -#�#�"��#�
��ก'�ก����	��(���
,	
��  	�ก�� 
(�
.(�(�#����	
��
�����������
���ก��
	�-��
.)�	
��(ก"��-��
�����(-��,	
��	�ก��
����
���( 

 
!#���	������&�!��ก��������
����������
��!�ก���
		ก-�  !����(%/��������O�!�����#�

��ก�$�
�������������������
���
���
	ก
�0   N��
����
N	�1!���1�����
"����10�������� 17-18 -��
ก��(
������
�0���#�����������������
#�ก����%�    ����������
��ก
(	�#��กM#��*����#�ก
���ก��   
!������������

������ ��������
กM-�����#�&�����ก���^�����	
#��ก�  (the American Revolution)  ���( 
                                                 
1 Fred Schreier and Marina Caparini,  pPrivatising Security : Law, Practice and Governance of Private Military and Security 
Companiesu, Geneva Centre for the Democratic Control of Armed Force (DCAF), Occasional Paper No.6, Geneva, 2005. p.1 
2 Daniel P. Ridlon, pContractors or illegal combatants? The status of armed contractors in Iraq,u Air Force Law Review 
(2008): 209.  
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#)�	#���
���
"����10�������� 19 "��#��(#��ก���������������
-�����
	(��
#�กN��

���+�
#���ก������3����!��!��"��#"��!��
����
���(� (Westphalian) N��

���##�	��5.��� 
!���#�(
"����10�������� 18 ��
��-��ก������	-�   ��3��#�ก���������������
กM
2.��!����
,����
�0	�$�
��"#,	
��
����� �  "��#"��!����3����!��������(#-���*������3���#����"��#�*�"�Oก������
����*�ก��N��
#���ก"�����,	
��
	
N��
(�	##�"��#�
��ก'�ก����	����#�กก�������������
    '�(���

��ก�
"��#/�ก"�� 
��� 2  ก���������������

���#"�ก"�ก,� �	�ก"�� 
!��กM�*�ก��	(&�
2.����ก�%�#���
�0
!	P��ก�N��

.��
-�����
	ก�����ก
���	�$���"#
��#!��(�
	(&������

������
   !��
���
���
��(�ก��ก��
���ก�%�#ก�^��	������3�����)	ก�%�#�����	
ก��!��
!(ก���!��-��������

����� ��ก��������
�������
������
#���#���
��3���   ���	(��
������
��,	
ก�$��� ")	  ���
�0"	
/ก  ���
��ก-�����
	ก�����ก
���
�0
��
(�� (#-��-#����   
,�"�� ��ก�  (Katanga)  N�� 
 
��� 
,���� 	%�#�#�&�$1-���� (
���.(�ก�5��#����กM��	
ก����!(ก���
���	����  ��ก��
"�)�	�-��
.)�	!(ก���		ก#��� �-��#�ก��
������
����������
���#�$�	
��	(��(N��
������O�
������
��
(��(#!��!	P��ก����   !#�ก��!(ก���
		ก-��� ��ก���*�-��-#��*�
�M�
�)�	
��ก�&ก�����
/�(ก	
ก*���
+�#������
����"	
/กก��ก	

ก*���
,	
	
"1ก�����������  !������������
กM-��!��
���
�M���
0�ก('�.��ก���*�ก����,	
��3 
 

  ��
-��ก����-���	����  "��#��(#��ก���������������
-���&ก�����
-�
#)�	������3���� 
(Nation State) ��(%""����10�������� 18 ���
ก�	��
"��#/�ก"�� 
����	
�ก	(&�'�(���!��"��#"��!�� 

����
���(� (Westphalian) 

 
��#!��"��#"��!��
����
���(��� � ��3")	��������
ก��
#)	
����ก"�	
/�(��3���!��#�

	*�������5��,����"��#�	�5��#��ก�����ก*���
∗  '�(���!��"��#"��
�����   
��%+������3�*��
"��#
��
	(&�
��)	
��%+�����0��5��#��)	ก��#�(��R +���ก��!��"��#"��,	
#�กN1 
�
�	�1 (Max Weber)  
��ก
0��30����1ก��
#)	
!����ก��
"#���(����
(	�#�� ������ ���
�����
����
��
�����3กM��	
#)�	+&�������
,	
���
�� ���#����)	"�	
"��#�	�5��#��ก�����ก*���

.)�	��
"��ก�����
���-���#"*����
,	
��-��

                                                 
3 Ibid,. pp.209 J 214. 
∗
 the state as an autonomous entity ruled by government with monopoly on legitimate violence 
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-��!��
.�(
+&�
��(�∗∗  N��
!��"��#"��,	
#�กN1�� #�	��5�.�	(��
(��
��	����O�ก��
#)	
������ก��(%"
"����10�������� 20   '�(���!��"��#"���� 
�	
��
ก����,��
����*������3�� 
!��"����10�������� 18 
���
���#�  
���+&�+&ก,��"��#�	�5��#��ก�����ก*���
  #����5�!��
.�(
+&�
��(���ก�������#ก*���
����  
!�����ก�0�
"��#  ��3��#���
ก$�1.�
#)	
,	
�����		ก��
.)�	�ก�6	
���
�0����,	
��
	

-��  !��.�
#)	
N��

���������ก	
��.!��
����,	
���� �(�	#�&���	(��
#�	%�#ก��$1
.)�	"��#
�
��ก'�ก����	����
ก��
#)	
�	�,	
��	(��
!�����
   !�����4��%���	*�������5��,����"��#�	�5��#
��ก�����ก*���
,	
��3��#!��"��!��
����
���(��� � ก*���
�&O
��(-�
�)�	
��ก�4���(���ก 2 ���ก��
���(ก��")	  1. ก��������	(��กก��
���	�$���"# (decolonization)  !�� 2. "��#
����(�!��
����
!��"��#"��!��ก��#�(������
���
�0���
�
"��#/�ก"�� 
����	

ก��(�ก��"��#�	�5��#��ก��
���ก*���
,	
��34    

 
 1. ก����	��
��
�กก�������������� (decolonization)      
  
 ��(%"!��
ก��������	(	�$���"#��   !��"��#"��
�)�	
��3-�� 
����(���กก��
���
"��#��#���,	
��3�����ก�������������ก����5��$�!���6	
ก�����
�0��กก���%ก���,	
,��0�ก 
(positive sovereignty)   N��
#�+��*����ก*���
������������ก���6	
ก�����
�0�)	
������
�*�"�O!���*�
��� 
#�
���
���"��#�	����(ก��#�(��ก���ก"�	
��
	
  !�����5�,	
��3������*�
���	(&�/�(���0��ก
ก��!��ก!N
��ก'�(�	ก (negative / juridical sovereignty)  ก��
����(�!��
!��"��#"����
ก�����*�
���!��"��#"��������ก*���
����
������
�*�"�O !����������6	
ก�����
�0
�������������ก,	
��3 ��
������
  !��
ก��"��#"����������3��#������
	ก��
,��#��&!�ก��ก��������
����-��5  

                                                 
∗∗
 something is a 'state' if and insofar as its administrative staff successfully upholds a claim on the monopoly of the  use of 

violence in the enforcement of its order.  From Max Weber. The Theory of Social and Economic Organization (1964). p. 
154,  Availible from :  http://en.wikipedia.org/wiki/Monopoly_on_the_legitimate_use_of_physical_force   [2008, June 10] 
 
4 Ward Thomas,  pNonstate Actor Violence and Normative Change,u Paper presented at the 2006 Annual Meeting of the 
American Political Science Association, Philadelphia, Pennsylvania, U.S.A., August 30 J September 3, 2006.  p.4.   Availible 
from :  http://www.allacademic.com/meta/p_mla_apa_research_citation/1/5/1/5/9/p151597_index.html [2008, June 10] 
5 Ibid, p.14. 
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 2. �%�����&'��(��)	*��(�%�%����	(�+ก,-����+-%
�)��+�./-�0)1)����2�ก��03).&'
1�)�ก&'�%ก04�%��5�46���7�ก��75*ก8��0)9�)�0: 
 

 �����
 "����10�������� 17 ����
ก��
"����10�������� 20 �� �  ก�����ก*���
��
����
���
���5��,��,	
��3  !��'�(���
"��#�	�� *���ก�
"��#/�ก"�� 
����	
   #����ก^ก��$1�*�"�O
ก��,� � 2 
���ก��")	  1.ก��.����$�"��,	
0������������
���
�0����&
�#
���1ก  N��

���ก���*����+&��*���

�������#����+��
���ก�����������ก��ก���*�+��ก��#�(#�%�(5��#������
���
�0�� 
R���
���ก��
�*��
"��#,	
��3��#�������,	
��   !��  2.ก��
ก��,� �,	
	
"1ก���������������#ก�����
	
"1ก�������������  N��
#����กก���*�"�O")	��3�#���ก"����
�����กก��,�#,&���������  ��)	 ���ก*���

��
����     !��#�ก���*�ก��ก�����ก*���
����,	
��3   ��ก
��#���
"(#����5�
�M#���
����(�
���ก�����ก*���

��
����,	
��3��ก���*�-����	
#)�	-�����"��#
�M��	���ก"$�#����"��##���"
!��
	
"1ก��
�����������
��(ก�	���
�����-��6   ���ก^ก��$1�*�"�O�� 
�	
�*����#�ก����,���,	
ก	
��.�

/�(
2.������3���
�M�"��	(��#!��"��#"��������ก*���
����-#�������������)		
"1���ก	����ก,	
��3
	�ก��	-�  
��� ก����,���,	
ก	
��.��(%/��   !����,$�
��(�ก��"��#
��(��(	(��
��O����

��ก�
"��#/�ก"�� 
����	
�*����(%/��#���0�"�����
,M�,(����	�
"��#!��-#���	
ก����
"�,	
��
,��
�&��
"��#	�ก  
 
 ก��
�)�	#"��#��(#��!��"��#"��!��
����
���(� (Westphalian) 	��
���+�#���กก��ก��
������	(��กก��
���	�$���"#  !�� "��#
����(�!��
����!��"��#"��!��ก��#�(������

���
�0���
�
"��#/�ก"�� 
����	

ก��(�ก��"��#�	�5��#��ก�����ก*���
,	
��3��
ก����,��
���  
���
��
��%
ก) 	��%����
	ก��ก���
,��#�#��������ก���&���	�ก"�� 
����
   ���

�M�-����กก��
ก��,� �,	

������
	ก�����������ก����
����ก������    N��
��#���	5���(���
,����-��
��(,� �/�(ก��.����$�
	%��
"1!��	%����  ��
��    
 
 
 
 

                                                 
6 Ibid, p.21-22. 
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7�	*��9�)�;�1)�< (Demand) 
 
1.ก��������	(��กก��
���	�$���"#�*����#���3
ก����#�
.��##�ก,� �  	�ก�� 
��3
ก����#�
������ 

������O��&กก*����
���
,�!����กก�%�#���
�0+&�����
"��#/�ก"�� 
����	
/�(#�-��"*���
��
�4���(
����
+��.��5%1   ����.��5%1  0����  ��)	�������0����1   �*������	#���3
������ #��4O��"��#-#��
�
'�(�����
�0   -#������
���ก����
���ก��
�)�	
����.��5%1  0����  ก��!��
!(ก���!��   ก����	�&�
.)�	
���5���ก��ก*������
	
  (self-determination)  ��)	ก����	�&�
.)�	!(�
��
!���
���.(�ก���
5��#����     
�*�����&�!��ก���&���
����(�-���ก
��#  ก����")	  ��	���ก���&�����#�,�����O�!��#��*������	(

�)�	
��ก
���ก���&���ก��������
��3��	��3   #�
���ก���&������#�,���
�Mก!��#��*����#�ก!��ก����(
-������%ก'&#�'�"  
.���
���ก���&���ก��
	
,	
"����	(&�����3
��(�ก��7 

 
2. ��ก�&�!��ก���&������
����(�-���
ก������,�	 1 #�+��*����  +&��*����
�0  ��)	+&��*�,	


ก�%�#ก��
#)	
���
R ��	
ก��ก	
ก*���
,���
�Mก���-#�!.
  !��#�"��#"��	
����&
 
 
3. �%OO�ก�0��
	*�������
ก��,� �'�(���
ก���� ��%��
,	
�
"��#
(M�  �*����"��#,��!(�
���#�

	(&�
��#���%,� �'�(���
��ก���-#�#�	*����,	
���
�0#��	*����"	("��"%#�&!�  
.���ก���� ��%�,	

�
"��#
(M��*�������
�0#��	*����
������ ��#�"��#����!��-#�
�M�"��#�*�
����������	
���"��#
������	.) ������
ก����	�ก   ��3��)	.) ����
������ ��
#��4O���
"��#ก��

#)	
  ��)	ก��(
�����3���
��#
��� (failing state)∗ 
.��##�ก,� �  ��
�� ��*�������3��)	.) �������#��4O��
������   
#)�	-#�-�����ก��
������%���ก#��	*����!��-#���#����&!��������,	
��
	
-��   ก�����
������
	ก�����
                                                 
7 Deven R. Desai,  pHave your cake and eat it too: a proposal for a layered approach regulating Private Military Companies,u 
University of San Francisco Law Review 39, 4 (Summer 2005) : 828 
∗
 ��3�����#
��� ��#"��#�#�(�� 
�M� Global Policy Forum  �#�(��
  ��3���-#���#���������ก���������.) �3�� 
��� ก��0�ก�� 

"��##���"
 ��)	 �*�
���ก�����������ก�����
�0-��-�� N��
/�(����-�!�����
ก����กก��#�����ก��$1"��#�%�!�
�����
�0  
��)	
ก����ก�4O��"��#(�ก��  ��'���
����� �������#�ก�ก	(&�������ก��$1"��#�%�!�
��)		��O�ก��#  ��
�� �����3���
��#
�����
��3��
�&ก!��ก!N
/�(	
"1ก�������������  ��)	���
�0	)��R
.)�	
,��-��(%�ก��ก���*������
#����	#�%�(5��#   
	(��
-�กM��#�4���(����*������3��#
����� -#�-���*�ก��
2.���4O��"��#-#��
�'�(����3
����� �  !��(�
��#��
ก��!��ก!N
��)	
"%ก"�#��ก'�(�	ก��3 
��� ก��������%�ก�%�#ก�	"��#-#��
���ก'�(�	ก���
�0  
.)�	����%����
"1������*�-��&���3��#
��� 
(Global Policy Forum, Failed State[Online] : Availible from : http://www.globalpolicy.org/nations-a-states/failed-states.html  
[2009,Nov. 2] ) 
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������ก����
����ก��������

�����

�)	ก����
�������#�����ก��"��#�
�,	
����
#)	
-��-��8   ��
����,	
ก���
�%�กM
���
��(�ก��  ��
#)�	'�"
	ก��-#�	�����
.��
"��#"%�#"�	
�������.(1�����ก��3
-��    ��ก�
�%���
��	

�)	ก������
ก���
�%����-�����ก��"%�#"�	
/�(ก��������
������
	ก�����
������ก����
����ก��������)	#�
����� �กM	��-#�#�ก���
�%�
��(
�(   
 

4. "��#,��!(�
���
.��#�*����#�ก,� �'�(����3  ��)	'�(��'&#�'�"���
R '�(���
ก���� ��%��

,	
�
"��#
(M�  (�
"

������
�����3#��	*������)	��3��O���	
�����#	
   ��
�� ���ก����,���
ก	
��.�
  ��3��
ก������
��	
����5�ก�����������ก��ก	
��.���#�������5�'�.#�ก,� �  /�(ก	
��.
��	
#�"��#��#���#�ก,� �!��()��(%��#�กก���
��#   ��
�� ���3��

�)	ก��������ก	
��.�*�
���ก��ก��
���ก���
���,	
�������
R
����� �  �����������3
�M����-#��������������ก��
	�%O�����
	ก��
,��������

�*�
���ก����ก��ก���� �R!��-��   (out-source) ��#ก��!��%���(#/�ก�'���f�1/�(
�)�	���ก�����

	ก��!,�
,��ก����#ก�-ก�������*����+&�N) 	���"��-�����"�������#�������5�'�.!����"��&ก  ��
�� ���3
��

�)�	���ก�����������
	ก���*�
���ก��!����3������*����ก���*�
��,	
��3#�������5�'�.#�ก,� �
��,$��������%�ก���*�
�����&ก�
  
.�����3-#���	

��("��������(
���

��
�)	���)	������ก��	)��R	�ก
#�ก#�(�������	
���!ก��%""�
������   ��ก
,�
,��������ก��
������� 

 
5.��,$������3��ก*���
����,	
���
   !��ก	
��.ก���#�'������������#�R 
ก��,� �!�����

��������&����6	
ก�����
�0  
���  ���������ก�����"��#���(
��)	����#�%�(5��#  (humanitarian 
intervention)  !�����������ก�����"��#���(
��)	����
��)	Pgh�P&��3���
.��
+���.����ก����ก��$1"��#
�%�!�
'�(����3  (state building)  
������     

 
6.  "��#
����(�!��
��
�"/�/�(�����	��%5!��(%�5��5���ก���*��
"��#  
�M�-������� 
!��

�
"��#	���
�	�1
N�( (Gulf War) !���
"��#�	�,��� (Balkans War) 
������#�  "��#
���Oก�������
,	

�"/�/�(�����	��%5   �*����	��%5�#�(��#�#�������5�'�.#�ก,� �   ก��"��"%#��)	ก�����	��%5
��
ก����กM#�"��#(%�
(�กN��N�	�#�ก,� ����(    ��
�� �+&��*���Oก��
2.�������*�����	��%5��)	

�"/�/�(��� �R���#���ก'�"
	ก����

��������	
ก��#�ก,� �    

                                                 
8 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.4. 
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�>

0�	*���;�.�� (Supply)  
������
����*����ก��
ก��,� �,	
������
	ก�����������ก����
����
ก������  #�"��#.��	##�ก,� �  ก����")	 

 
1. ก���� ��%�(%"�
"��#
(M�  (���
�L ".0. 1990)  �*����#�ก����,���,	
ก	
��.,	
���
�0

���
R�

����*����#�ก    ����ก���
�M�����"�����/�ก�&ก�������*�ก��!���&ก+��ก
,���&�
����!�

��/�(-#�#�"��#�&�"��#�*���O	(��
	)��   �	ก��ก��   ก�������3���!��
���
�0!	P��ก����

��ก�/(��(!��
!(ก��+�����L".0. 1994  กM�*����#������������*�ก����กก	
��.,	
���
�0��
����!	P��ก����
����*����#�ก
���ก��    5%�ก��������
	ก�����������ก����
����ก��������

���!���

�	
��������������*�ก��
������      N��
������O�
���+&�#�"��#�*���O��ก���&���
�)�	
��ก-�����ก��
	��#!����ก����ก��3���#�	(��
��!���  !��.�ก
,�(�
#�/	ก������
��(-�����!ก���
	
#�กก���
�#�(
�����������*�ก��	�ก���(∗ 

 
2. ก���� ��%��
,	
�
"��#
(M�  
���ก��
�Q��������#�ก��N) 	 ,�( 	��%5,���
�Mก-��
��(,� �9    

��

�����	
��
���������
	ก�����������ก����
����ก��������#����*�ก*�-���กก��"��	��%5-��-#���

��กM��
����
  ก����")	  /�(���ก!���
#)�	���(����
#�	��%5   	�ก���(����
(�	#�)	
���'�("%ก"�#!��(�	#
��	
����
�6	
ก����
	
  ��
�� �  -#������
���ก��������
������
	ก�����������ก����
����ก������#�
�&!�"��#�
�
��(���	(
�(��
��(�  ��)	ก�������	��%5���!ก����(,	
��
	
���
  ก����ก��ก�����	��%5
��)	(%�5��5���
ก���������    ��)	ก����
!+�!��"��"%#�^�����ก����
����,���
�Mก  กM����!��

                                                 
∗
 ก	
��.����3	
#��ก�  ���*������������*�ก����ก 2,100,000 ��( ���L 1989 
��)	 1,400,000 ��(���L 2003,   ก	
��.

��'�.���
N�(  ���
��ก 5,227,000 ���L 1987  
��)	 977,000 ��(  ���L 2001,   ก*���
����,	
ก�%�#���
�0 NATO กM���


���ก��  ����

0�  ���*������������*�ก����ก 547,000 ��( ���L 1987 
��)	 295,000 ��(���L 2003,  
(	�#��  ���
��ก 
469,000 ���L 1990  
��)	 284,000 ��(  ���L 2003,  �
��  ���
��ก 274,000 
��)	 160,000 ��(,  
�
5	�1!���1  ���
��ก 
102,600 
��)	 53,000 ��(,  
��
(��(# ���
��ก 92,000 
��)	 41,000 ��(,  /���%
ก� ���
��ก 68,000 
��)	 44,000 ��(,  
/�!���1  ���
��ก 312,800 
��)	 200,000 ��(,  ���
�0
���ก��

���		�
���(!�����
��กM���

���ก��  		�
���( ���

��ก 42,500 
��)	 35,000 ��(,  ���
��  ���
��ก 64,500 
��)	 34,000 ��(   ,�	#&��������ก  Bonn International Center for 
Conversion (BICC), Conversion Survey 2003: Global Disarmament, Demilitariation and Demobilization, Baden-Baden, 
Nomos Verlagsgesellschaft, 2003,  N��
�����#�����
ก��(�ก��ก����,���,	
ก	
��.�� 
!�����
 ���( 1980s J 2003.  (Fred 
Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.4.) 
9 Ward Thomas,  pNonstate Actor Violence and Normative Change,u p.7. 
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������ก��N��
������
	ก�����������ก����
����ก��������#������ก�����-��   !��
������/(��1��	
5%�ก��,	
������
	ก�����������ก����
����ก�������� 
�� � 

   
������
	ก�����������ก����
����ก������������!�ก
ก��,� ���(%"�
"��#
(M�����")	������ 

WatchGuard International N��
ก�	�� 
/�(
N	�1
����  �
�	�1��
"1  (Sir David Stirling) ���L".0. 1967  
/�(-�������#	���������ก����(ก	
���.�
0� (Special Air Service J SAS) ,	
	�
ก��-��
������ก����ก	��#��
ก�����������
���
�0/�(
2.��	(��
(��
���
�0��!��	���
�	�1
N�(10  ��
(%"�� ����������
������O�(�

����4�
�ก�%""���)	
.�(
!��#�ก����#���ก��	(��
���#R 
����� �    
'�(���
�
"��#
(M�������
	ก�����������ก����
����ก������
���/�	(��
#���"
!�����
�M�  

��%ก��$1 9/11 !��ก��!���	����+&�ก�	ก�����(�*����5%�ก��������
	ก�����������ก����
����ก������

��������	
ก��,	
����#�ก,� �  /�(
2.��	(��
(��
��ก����ก��$1ก���&�����	���ก !�� 	�Pก������� 
 
 /�("��#���
!���  ก�����������
	ก��#�����������%�ก���^�����
����ก	
��.�� �
���
�)�	

5��#����#�O���#�	(&�!���  !#���ก�����
(%"�#�(���!��"��#"��!��
����
���(� (Westphalian) 
!��#�กN1 
�
�	�1 (Max Weber)  (�
#�	��5�.�	(&�  
.�(
!��������
������ #�ก������ก����
����ก��,���
  
��)	��
����ก����ก��.(����
����� �N��
-#����'��ก����
����/�(��
!��	(��
��    �%�
����(�!��
���
�*�"�O!���*����������
	ก�����������ก����
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10 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.19. 
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�(ก(�	������	��� �����ก!����"���� ก	��	�#�	�ก	���	� (private military 

company - PMC) ก���� �����ก�	��	
���#<�� (private security company - PSC)   

��	
�
	�  ��� ��ก����	������ �����ก!����"���� ก	��	�#�	�ก	���	�   
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�	
���
'��� �
�#)	���)	���
ก��	(��
-� 
 
 ��"��#
������
  ก��!(ก!(�������
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������ก����
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������ก����
����ก������,(�(��(
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��,	
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 Alexandria Group ���L".0.  2000  
������12 
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 �ก�	� ก�	����1�  (Scott C. Goddard) �����(�# ��������ก��"��#��	�'�( (Private Security 
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#�%�(5��#  /�(������ก��!ก��&ก"��'�(�����
�0!���&ก"�����
���
�0  �� 
�� /�(�*�
���ก����#
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����ก������!��
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��������O�
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ก��,� �'�(�����
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ก��(�ก��ก����ก��"��#�
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��(���	('�(�����
�0  /�(ก��������ก����ก��"��#��	�'�(!ก��%""�  
                                                 
11 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.30. 
12 Thomas Jager and Gerhard Kummel, Private Military and Security Companies. Chances, Problems, Pitfalls and Prospects, 
(Vs Verlag, 2007). p.62. 
13 S. Goddard,  pThe Private Military Company: A Legitimate International Entity within Modern Conflict,u  (MasterXs 
Thesis,  Faculty of the U.S. Army, Command and General Staff College, 2001), p.8. 
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�� /ก��

กM����"�� ���#
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��OO�$ก��,/#(   ����&	��/�#���"��"%#+&�+���
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  ก	�DF�D��  �	�D	����    #��� 
!��ก���)�
�)�	
�������,	
�%""�  ก�������#"���)	
����1��(  ��	���ก�����ก��#,�	#&�,��������
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ก��/ก
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�����ก�$�
�����#���	(  !��กM#�������*�"�Oก���6	
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∗
 	���
���  ��
(	�#��  �*����(�#��ก��"��#��	�'�(ก���*����"��
���	�������� 1.5:1,  ������3	
#��ก� "��
���	�������� 

3:1   /�(���L 1991  ��������ก��"��#��	�'�(,	
����3#��%"��ก����#�$ 1.5 ����"�  !��#�

���#%�
��(���5%�ก�� 52 
.������
���(O����3   ��,$�����*����#��%"��ก����#�$ 6 !��"�  !��#�
����#�$�#%�
��(�	(&� 30 .������
���(O����3
,  ��������ก��"��#��	�'�(�����
�0	�
ก�� 7,850 !��
  #��%"��ก���# 162,000 "�  ��,$����#��*����	(&� 142,000 "�,  ��
PQ����Q��1  �*��������!���*������#ก��!������#�$ 222,000 "� กM(�
#��������	(ก����%"��ก�,	
��������ก��"��#
��	�'�(�*���� 182,000 "�  (Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of 
Private Military and Security Companies, p.26.) 
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14 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.27. 
15 Ibid., p.29. 
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16 S. Goddard,  pThe Private Military Company: A Legitimate International Entity within Modern Conflict,u p.8. 
17 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.18. 
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18 Thomas Jager and Gerhard Kummel, Private Military and Security Companies. Chances, Problems, Pitfalls and Prospects, 
p.60. 
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19 From  pFigure 2 : PMCs within the Wider Corporate Environmentu  Thomas Jager and Gerhard Kummel. Private Military 
and Security Companies. Chances, Problems, Pitfalls and Prospects. Vs Verlag. February 2007. p.67 
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20 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, p.20. 
21
 Thomas Jager and Gerhard Kummel, Private Military and Security Companies. Chances, Problems, Pitfalls and Prospects, 

p.61. 
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22 Christopher H. Lytton, pBlood for hire : how the war in iraq has reinvented the worldXs second oldest profession,u Oregon 
Review of International Law (Summer 2006) : 318. 
23 Fred Schreier and Marina Caparini,  Privatising Security: Law, Practice and Governance of Private Military and Security 
Companies, pp.23-25. 
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���#� : http://www.globalpolicy.org/images/pdfs/Z/Tables_and_Charts/pcekprs.pdf  [2010, March 5] 
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24 Peter Singer. Peacekeepers, Inc.  [Online]. Available from  : 
http://www.brookings.edu/articles/2003/06usmilitary_singer.aspx  [2009, March 25] 
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	ก�����������ก����
����ก���������
������(���"*�!���*�!����ก�	�ก��
�&���  ( military consulting firms ) 
  3) ������
	ก�����������ก����
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25 Nigel D White and Sorcha MacLeod,  pEU Operations and Private Military Contractors : Issues of Corporate and 
Institutional Responsibility,u  European Journal of International Law (November 2008) : 966. 
26 Peter W. Singer,  Corporate Warriors : The Rise and Fall of the Private Military Industry, (New York : Cornell University 
Press, 2003), p.91. 
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27 Sarah  Percy,  pMorality and regulation,u in From Mercenaries to Market,  eds. Simon Chesterman and Chia Lehnardt 
(New York: Oxford University Press, 2007), p.12. 
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47 Economicexpert.com. Executive Outcome. [Online]. Available from : 
http://www.economicexpert.com/a/Executive:Outcomes.htm [2009, March 17] 
48 Jody Ray. Who is Simon Mann?.  [Online]. Available from : http://www.isn.ethz.ch/isn/Current-Affairs/Security-
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49 Gary Brown. Crisis in Papua New Guines: Military Mutiny and the Threat to Civilian Democratic Rule. [Online]. 
Available from : http://www.aph.gov.au/library/pubs/rn/2000-01/01RN27.htm    [2009, March 20] 
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51 Jody Ray. Who is Simon Mann?.  [Online]. 
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53 United Nations Document;  A/HRC/7/7/Add.3  p.16 
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ก�������	�/�(��3�'�  ��)	���ก
���(
+���
ก��
#)	
���	��ก�	+�
��(��'�(���
  ��

���  
ก�������3�������3������
������
	ก�����������ก����
����ก�������*����#�ก
.)�	���
,��-�
�^�����ก����	���ก  ��������
(�	#
���ก�����*����ก	
��.����,	
�������	
��

,��-�  #�
����� �!���
ก	
��.����3	����	

ก$�1����
.��#  ��)	
	�����ก	
��%�#��^�����ก����	���ก  ��)	
��(ก��	
���
���
�0	)�����#��
����
,��-�  N��
�� 
�#�	��-#�
���+�����	'�..��1,	
��3���  ��
�� �ก�����
������
	ก�����������ก����
����ก�������� 
���(  ��
.��ก
��
,��-���	���กก��� 20,000 "� ��

���
��

�)	ก,	
��3���  
�)�	
��ก�%"��ก�,	
�������
������ !#��&ก��
�����)	�&ก��ก.����-�กM#�ก-#�
���ก^
���,�����O�/���

������
ก��ก������    	(��
-�กM��#  ก��ก���*�
����� 	����
+�ก������	
���	������5��-�(����(�(��  
�)�	
��ก����ก�������	�!��"��"%#	*����������
���(����
��OO��� ������ !���%��ก���� �
���������*�"�O,	
���	������5��-�(���!�����
 
 
 4. ก���*�
���ก��,	
������
	ก�����������ก����
����ก������ ,��ก��#�("��"%#�� 
��
�����	
"1ก�!����������%""�    �%"��ก�,	
������
	ก�����������ก����
����ก��������
#������
��
ก��#�(���"�%#
"�)	   
 
 ��ก�$�����%"��ก�������
	ก�����������ก����
����ก������ก���*�+��กM
���
��(�ก��  ����
�ก	(&����ก��#�(����  !���%"��ก�������
	ก�����������ก����
����ก�������ก	(&����ก#.'�(��,	

���
�0���-��^�����ก�� N��
#�ก
�����3�����#
���  (Failed state)  !#���#�ก��������ก Extraterritorial 
jurisdiction ���
����
���
�0  !��กM#�ก���%3��"��#+��
2.��-�� 
��� �����*�+�����	���ก�&ก�*�/��   
!���%"��ก�������
	ก�����������ก����
����ก������-#��&ก�*�/��    
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 5.  ก��������ก����ก������
	ก�����������ก����
����ก����������(�(��	���*���("��#
!,M
!ก��
,	
��������
	
  
.���������
	ก�����������ก����
����ก�������*�ก��!,�
,��ก��
��3���/�(��
  /�(ก����
"�		ก��กก	
��.  ���

��
�)	��&
ก���  ���#��*��������	(��
����   !���

ก���-�"��

�������3���	�ก55 
 

 2.4.2 ���#� ����D�����ก	�"!��� ก	��� �����ก!����"���� ก	��	�#�	�ก	���	� 
 

��ก���-��0�ก��#������� ��
�M�-�����   ก��
����(�!��
!��"��#"��
ก��(�ก����3  +�,	

�
"��#/�ก"�� 
����	
  ก��������	(	�$���"#  ����
0��3ก��
�����(# /�ก�'���f�1  !��
����f��ก��,	
����������
  ����
����4���(�*�"�O����*����������
	ก�����������ก����
����ก������

ก��,� �!��-�����"��#��(#��ก��������ก��     

 
	(��
-�กM��#  ก��������ก��������
	ก�����������ก����
����ก������  #��� 
,�	��!��,�	
��(  

ก����")	 
 
���#� 

1. ���(!��

��'���,	
��3��ก���&!�����ก	
����*�ก�� 
2. ���(�����3-��������ก����ก�%"��ก����#�"��#�*���O��
�"/�/�(�,� ��&
  �� 

�)�	
	��%5  

!��ก���)�	���
������ 
3. 
�����

�)	ก���!ก���3���,	
��3�����#
��� (fail state) ��ก����	�&�
.)�	�ก�6	

���(�'�.

,	
��3�����กก	
ก*���
���(��
,��# 
4. 
�����

�)	ก,	
��3!��	
"1ก��������
���
�0���
R ��ก�����������
	ก�����������ก��

��
����ก������
,���&!�
������#�%�(5��#  !����ก��
���ก	
ก*���
��ก�������'�. 
 
 

                                                 
55 Peter W. Singer. Outsourcing War.  [Online]. Available from : 
http://www.brookings.edu/articles/2005/0301usdepartmentofdefense_singer.aspx   [2009, March 25] 
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����D�� 

1. ����
"��#"�%#
"�)	��ก���*�!�ก������
������
	ก�����������ก����
����ก������  
!�� ��������ก��"��#��	�'�( 

2. ����
"��#"�%#
"�)	��ก���*�!�ก������
������
	ก�����������ก����
����ก������  
!�� ����������
 

3. ����
"��#"�%#
"�)	��ก���*�!�ก������
�����.���!��.�
�)	�������ก��$1ก��
,��ก����
	��%5 

4. ก����
#�����5�#�%�(��/�(������
	ก�����������ก����
����ก������  ��)	 �%"��ก�
,	
�������  

5. ������
	ก�����������ก����
����ก������	���&ก���
���
"�)�	
#)	��
ก��
#)	
,	
��3
.)�	

,��!��ก!N
ก��ก��'�(��,	
	�ก��3����
 

6. ก��
,���^�����
��,	
������
	ก�����������ก����
����ก����������3���#��4O��"��#
,��!(�
'�(�����
�0  ��)	����3���-#���#�����
"�����ก��#�(-��	(��

�M#���	����
+�
���
ก��ก��ก���*�"��#+��/�(-#���	
���/�� (impunity) 

7. 
�)�	
��ก������
	ก�����������ก����
����ก������������ก�����������
ก��(�ก��"��#
,��!(�
  ��
�� �  ก��������ก��,	
������� 	��-#�
������/(��1��	ก����ก�������'�.!��
"��##���"
,	
/�ก	(��
!�����
  
�)�	
��กก��,��ก��,	
+����/(��1 (conflict of 
interest)  

 
 
#)�	-������"��#
���#�  ��ก�$�ก��������ก��,	
������
	ก�����������ก����
����
ก������  .��	#�� 
���	(��
ก��������ก��#�!���   ������	-���-��0�ก����
���
�M���
ก��#�(
������
���
�0���
ก����กก��������ก��������
	ก�����������ก����
����ก������N��
�����(�*����
�4O��
ก��(�ก��"��#"�%#
"�)	
ก��(�ก������'�.,	
������!���%"��ก�,	
������#�"��#ก�����
���
,� �   ��ก�� �����������!������������
��
���ก��.����$�ก�
ก$�1!��ก^�#�(���
ก��(�,�	
ก��ก��
"��"%#������
	ก�����������ก����
����ก���������#�	(&����4��%���    ก�	����+&�
,�(���-���*�
��	���

��5���OO�������
���
�0
.)�	"��"%#������
	ก�����������ก����
����ก��������������ก   N��

�)�	
�����
���ก��.�f��,�	��,	
������� ���#�	(&�	(��
��	
�)�	
   
.)�	�����3!���&ก"��ก�%�#	)��R��#������
���ก��������
	ก�����������ก����
����ก������-����	-�   ��,$�
��(�ก��กM�����(��  !���6	
ก��
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ก��
ก���4O�����
R ��กก��������ก��������
	ก�����������ก����
����ก������  ��
���-��ก����-�����

���,�	
��(,	
������� ,��
�����  



����� 3 
 

��	
��
���ก������	�������	
�����
ก�����
��กก����� 

��� !�
"ก�
���������ก��������
ก������ 

 

ก��������	
�����
������
���ก�
ก������ก�������� �������� ���������ก��
�	����� ��!����	
�����
������������	
�����
��  #$��%&

'(�������
 ���%&
��)
�
�����  *�
&
+��+���ก�����	
�����
��*$�,'����ก���+�������
���-.�����(�!(+�ก���
/���$���������
���	
�����
��     �+ก*�ก���	(	�0��ก��1+�ก����������
�2�+��
ก���	 ��ก��ก(*ก������	
����)
%���3*
*ก�4���,'��5������ก������+��(�!(������ก��   6'�
7 ��+�
���(���(�!(��48����5�����
�3*
*ก�4���1$��   '������  �	����� ��!����	
�����
���5�������������	
�����
��*$���
�	������������ก������ก1$��  %��,�
*5�ก�'+�.

7 ��ก��-.�����(�!('���
'(�#$��ก9�2+��)
�
�����+�ก
&
+,�    +��
���-��5����
�2�+��1+�ก��������	
�����
��1�����+���4��	����� ��!�
��
����
,�'�	�1    #$�����3**4���,'���ก�� �0��%�	�	���('���*�1����(�!(�������������ก�������+���4�
;$����8��1�����&('�	�   
�2�+�*�ก
����(&(�4���1��'��<
  ก��'5�
�(�ก(*ก�����
��8)ก(*1+�
���8��1�����&(*$���+(�!( �%��-�ก����&
+�������ก    

 
��(8��
+ก����������(ก�����'���ก������ก9*�'
������8��1�����&(����
�-�ก����&
+

�������ก
�
�
'��	ก��   
�2�+�*�ก��(8��
+ก����������(ก�����'���ก������  ��ก,'����ก��	
�*���
���;��ก����ก��1�'ก�����+�	4!������	���4�%��&�5� (low intensity armed conflict) ��2+�����ก8�
�	����+'/�����;��ก����/�������	��1�'%��� (post conflict situation)    ก��1�'ก�����+�	4!
#$��+���ก�����	
�����
���(,'�
1������	���
	�
��2+   ��2+�����
��#$��1�'
�;���/� ���
ก��
�2+�%�������8��1�����&('5�
�(�ก��+�.
2   '������*$�
�9�,'�	
���(8��
+ก����������(ก�����'���
ก������,'����ก��	
�*����������;��ก����ก
+�%������ก��1�'ก�����+�	4!  %��'�	���ก8�����
������	���ก���('ก��ก�����+5���*��)��2+ก�����ก5����  *$��5����ก�������(ก����(8��
+ก�����
�����(ก�����'���ก������ก
+���
ก('���
'9����ก��������	
�����
������
����*   '��������
                                                 
1 *&4��&�  ;(��	�0��,  ก��������	
�����
��, (ก�4�
� : �5���ก (� ����	(������!������&��,  2547), ���� 4. 
2 A/HRC/7/7 p.10 
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�����*�,'��$ก8�;$����
'9����ก��������	
�����
�����
ก���	1�+�ก����(8��
+ก����������(ก��
���'���ก������  ,�
	
�*�
���'���ก������(�!(��48���  ก�������48�!������	
�����
��   
ก�����+�<����	
�����
��  %�����กก�����
�2�+��	�����-('1+���)  &���5�'��   6'�
7 ��
���
'9�
�2�+��;���1+��4���ก�1+���(8��
+ก����������(ก�����'���ก��������ก�����
��48�!������	
�����
��  #$��
������
'9��5���<
�2�+�*�ก��-�&
+ก��ก5���'�����%���	��
���-('1+��4���ก���(8��]  ��(8��]  %����)���
ก���	1�+�&
+,� 

 

3.1 ก�����%��&��
' ��
 

 

 ก������(�!(��48��� 
���ก���������4
��ก�^+��(�!(1��� 2��)��1+���48��*�กก��
ก���5�&��+5�
/+�*1+���) ��2+-.���+5���*  
���ก�����������������������&(%�����������  
ก�
�	�2+  ����ก
+�%������ก��1�'ก�����+�	4!  ��ก���1+���(8��
+ก����������(ก�����'���
ก������%���4���ก�1+���(8��  
�2�+�*�ก��ก8���������
	�
���ก�����+5���*��)  ��2+��+�	4!
+�.
���2+  *$�
��������*�
ก('ก���ก����
�('�(�!(��48���6'��4���
��
����,'�  '��
�
���ก������,'�
�ก&�	+�
��,�%��	�2+��ก���1+�ก���4�1����ก6�8���+��.ก��+(�  %��ก������������
1�����5����
���ก����(8��]*�ก���
��_`*(
���&�� 
 
 
�2�+��(�!(-�������&��ก������(�!(��48������  +�* (*����%�
�++ก,'�
�������(&(  �2+ 
 �(&(��� 1.�(�!(-�������&��%�	&���  #$������;$�  ก�������)������������*�ก���5���2+,�
ก���5�
ก�����+�
��&
+�4���  (+�*
����3*
*ก�4��� ��2+�(&(�4���ก9,'�)   
�2�+�*�ก�4�������,'����ก��
�4����+�'����(�!(��48���*�ก��) 
 �(&(��� 2. �(�!(-�������&��%�	�%���4�  ����;$�  ก�������)������������*��ก�^+��4�����$��
*�กก��;.กก���5���
�('�(�!(��48���6'�+�ก�4�����$�� 
 �(&(��� 3. �(�!(-�������&��%�	�+�  ����;$�  ����'���4���'�	�ก�� �4�����$��*�&�+�
ก���5���2+,�
ก���5�ก�����+�
��&
+�4���+�ก�4�����$��3 
 

                                                 
3 Jan Arno Hessbruegge,  fHuman Rights Violations Arising from Conduct of Non-State Actors,k Buffalo Human 
Rights Law Review 11(2005): 25. 
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 ก������(�!(��48�������4��
��ก�����������
���ก�����ก���4����+��(�!(��48�����
%�	&���  
 ���
�����ก)��'���
'(�1+�ก������(�!(��48���  #$���2+ก���^+�ก��ก�����+5���*&��
+5�
/+�*1+���)  '��*�
�9�,'�*�ก��&������(�!(��48���7������กo 
�
�  �p(<<���ก�	
�'�	�
�(�!(��48��� �.�.1948 *�ก5���'���
����������1+���)��ก���ก�^+�  �4����+�  %�����
���ก���ก����ก��
��� �(�!(��48���     +�
��,�ก9&��  
�2�+�*�ก�����1+� non-state actor 
&
��o  
�
�  ���8��1�����&(   NGOs  ก�4
�ก+�ก5����&('+�	4!  %���	�;$���(8��
+ก����������(ก��
���'���ก������  #$���������%��+(�!( �&
+�	��
���+�.
1+�����������	6�ก��ก1$��  '������
*$�
�(�����	���('	
�  ก������(�!(��48���,�
�	��ก�^+� �
�2+���2+�������*�กก�����+5���*
1+���)&���	���(''���
'(�
�
�����  %&
�	��4����+�;$��(�!(��48���1+��������*�กก��ก���5�
1+� non-state actor 
��
����'�	�4   #$��ก9����;$�ก��1���ก���4����+��(�!(��48����.
%�	�%���4�
%��%�	�+�'�	�����
+�  &�	+�
�������'
*�1+�ก��1����	���4����+��(�!(��48����.
%�	�%��
�4�%��%�	�+����  �2+ก����������ก�+(���
+�,'����4���'� Havra Kadisha, Jerusalem Burial Co. 
v. Kestenbaum +�
����'
*�	
�  �(�!(��48���1��� 2��)������,�
,'��4����+��3*
*ก��*�ก��)
�
�����  
%&
�4����+��	����� ��!����	
���4���'�	�ก��
+�'�	�5 
 
 ��
�2�+��(�!(��48������
	����
ก���	ก�� non-state actor #$��
������8��1�����&(��������
���
���
'9����;ก
;���ก����	�	(��ก��  %&
-.�
ก���	1�+��
	���<
ก9���	��
�9�,����(����
'��	ก��	
�
�	���ก��	��%�	�����2+���ก�p(��&(
 2�+�'�
+�	
��1+�ก�����/����1+���)  #$���
+�	
�����
ก('
*�กก��%�6�ก�/(	�0��%��ก��
�
� �0�����
��8)ก(*6'�ก��
�2�+
�(<ก�����4�*�ก���8��1���
��&(�.
���
��1+�&�  6'�
7 ��+�
���(���.
���
��ก5���� �0��  #$��
�
����-
����ก9,'�����+����
�9�
%��		
�  ������ก������8��
��
����,'�+�����
+�	
�����ก�����%��+(�!( ����
��8)ก(*1+�&�
��ก����
�('�(�!(��48���  
�
� �(�!(��48���'���ก�����%�����
'9ก  
��
�
;.ก_^+�&
+�����
����)+
��(ก�	
����
	�������4���ก�����%�����
'9ก��,�
6ก6ก�1+�#�� ���
+
+����%+_�(ก�
&�	��&ก,  �(�!(��48������*�,�
;.ก�����  '��
�
�ก���������ก6�8���+��.ก��+(�6'��4���ก�
1+���(8��
+ก����������(ก�����'���ก��������+(��ก,  �(�!(��48���'����41/�   
�
�ก�����
��������� 2�����
��2+�
ก
�1+���(8�� Texaco �����
��
+ก	�'+��#$�������������ก��% ���
���4	
����	��
������.�&
+ก��
���6����
�9�
�2�+�*�ก�����
�xy+�  �(�!(��48���'���ก������	(&+�.
 

�
� ก�������(8����5�������
	�������4�ก��z
�����
-
� ��!4���#.'��,  ��(8��14'
*��
��2+�%�
��
                                                 
4 Andrew Clapham,  Human Rights in Private Sphere, (Oxford: Clarendon Press, 1993), p.9. 
5 Jordan J. Paust,  fHuman Rights responsibilities of Private Corporations,k Vanderbilt Journal of Transnational Law 35 
(May 2002) : p.810. 
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�+�6ก�
	���)�����ก����������ก�4
�ก�p*�
���
�&4�����-.�
�����	(&ก	
���+���  %����ก���
1+���(8��
+ก����������(ก�����'���ก�������2+�(�!('���%�����1+��4���ก�*�ก���
��_`*(  

���&��6

   #$������%�	�	���('���ก�	�����-('�+�1+����8��&
+����� (Corporate Social 
Responsibility (CSR)) %�� 6���ก�� Global Compact 1+�+���ก�����������&(ก9��	�%&

���
�
	���$�����	�� ���������*�*5�ก�'%���'ก����
�('�(�!(��48���  %���
�
��(��	��
���-('�+�1+����8��&
+�������ก1$��     6'�6���ก�� Global Compact (GC) ���� 
���6���ก��
+��������#$��
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6 Business and Human Rights Resource Centre, Examples of companies� impacts on a range of human rights issues 
[Online] : Availible from :  http://www.reports-and-materials.org/Table-company-impacts-on-human-rights.doc   
[2010, Jan 28] 
7 United Nations, General Assembly.  fPromotion and Protection of All Human Rights, Civil, Political, Economic, 
Social and Cultural Rights, Including the Right to Development � Protect, Respect and Remedy : a Framework for 
Business and Human Rights,k  Report of the Special Representative of the Secretary-General on the issue of human 
rights and transnational corporations and other business enterprises, John Ruggie. (United Nations Document;  
A/HRC/8/5  7 April 2008), p.5 
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8 /��-�	ก  #.   Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict 
Act, 2006 
9 /��-�	ก  �.  Wisconsin International Law Society (WILS) : Model Law Project 
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10 /��-�	ก  *.  IPOA Code of Conduct (1,10,11,12) 
∗
 fthe district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation 

of the law of nations or a treaty of the United Statesk 
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11 Terry Collingsworth, Using ACTA to introduce the Rule of Law to Global Economy, 2005. [Online]. Available from: 
http://www.iradvocates.org/collingsworth220605.pdf  [2010, Feb 7] 
12 J.Russell Jackson, fAlient Tort Claims Act cases keep coming,k The National Law Journal (Sep.14, 2009) [Online]. 
Available from : www.skadden.com/content/Publications/Publications1866_0.pdf   [2010, Feb 6]. 
13 Sandra Coliver, Jennie Green and Paul Hoffman,  fHolding Human Rights Violators accountable by using 
International law in U.S. Court: Advocacy efforts and complementary strategies,k Emory International Law Review 19 
(Spring 2005) : p.170. 
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14 Sandra Coliver, Jennie Green and Paul Hoffman,  fHolding Human Rights Violators accountable by using 
International law in U.S. Court: Advocacy efforts and complementary strategies,k Emory International Law Review 19 
(Spring 2005) : p.216. 
15 Business & Human Rights Resource Centre.  Case profile: Blackwater USA lawsuit (re 16 Sep 2007 Baghdad 
incident) [Online].  Available from:   
http://www.business-
humanrights.org/Categories/Lawlawsuits/Lawsuitsregulatoryaction/LawsuitsSelectedcases/BlackwaterUSAlawsuitre16S
ep2007Baghdadincident  [2010, March 3] 
16 Litigation and Trial.  Black Water Settles Iraqi Racketeerign, Alien Tort Statute and War Crimes Act Claims[Online]. 
Available from: http://www.litigationandtrial.com/2010/01/articles/litigation/news/blackwater-settles-iraqi-racketeering-
alien-tort-statute-and-war-crimes-act-claims/ [2010, March 3] 
17 The War Profiteers. The Blackwater Killings in Baghdad [Online]. Available from:  
http://www.expose-the-war-profiteers.org/DOD/iraq_II/blackwater.htm#CriminalCaseI [2010, March 3] 
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25 The International Committee of the Red Cross,  International Humanitarian Law � Answers to your Questions, 2 
(December 2004) , p.18. 
26 Danial Ridlon p. 207 
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27 Emanuela-Chiara Gillard,  fBusiness goes to war: private military / security companies and international 
humanitarian law,k  International Review of the Red Cross  v.88,  no.863 (September 2006) : 531. 
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28 Jean-Marie Henckaerts and Louise Doswald-Beck,  CUSTOMARY INTERNATIONAL HUMANITARIAN LAW : 
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 70 

Convention of 12 August 1949: III Geneva Convention relative to the Treatment of Prisoners of 
War  (&
+%&
���*�
���ก	
� commentary) 
��+%��	
� �(�(
#��  ��2+ ��
	�+��������+2���'  +�
��
��+�&�+����4�����&(�+����ก���2+  ��$�� �(�(
#����2+��
	�+������������&�+�
���+(���*�ก
ก+���   %�� �+� �(�(
#�� ��2+ ��
	�+��������&�+�'5�
�(�ก���.��������1+�/����.
 ( �� 

 
�	��
���+(������  ,�
,'����4	
�&�+�
���+(���;$���'���'  %&
���	��
�9�	
�

�4�����&('����	��
���+(������  
 ���&�+�ก�����%&ก&
��*�กก�4
��(�(
#��  ��2+ ��
	�+��������
#$��
����
	���$��1+�ก+���   &��1�+ 4 ก (1) 
�
�����    ��ก���1+���(8��
+ก����������(ก��
���'���ก��������+(��ก  ��(8��]
��
������%�	6���	
�*�,'����ก�� (*����	
�
���+(���*�ก
ก+���   
�2�+�*�ก��&�	&���2++���ก�%�ก&
����ก++ก��+�
����'
*�  %��,�
���	����� ��!��'o
ก��ก+��� 
��� (
�8  �ก
	��  �	��-.ก ��!�&����<<�*���
�
�����   '��������ก
���ก������
��(8��
+ก����������(ก�����'���ก�����������$�����*����
	���*�ก��(8��
+ก����������(ก��
���'���ก������+�ก�����$��  �	��-.ก ��!����	
��ก+��� ก����(8��]-.����*����
	��
+�����+���  
%��ก�
�	,'�	
����	��
���+(���
 (��1$��   

 
�4�����&(���ก������+�  �2+ �(�(
#�� ��2+ ��
	�+��������&�+�'5�
�(�ก���.���

�����1+�/����.
 ( ��  &���	��
�9��� commentary  
 �����1�+
�9**�(����%�'�	
������+���
�	����� ��!�ก��*�(� (de facto) ก9
 ��� +%��	  
�
�  +�*
 ���'.*�ก	
��(�(
#��  ��2+��
	�
+�������������5�
����
�����+����  �5�
����+�	4!���%ก
�����'  ��2+ก���5�ก��������4������'  
��2+&
+�.�ก�������'ก9
 ��� +%��	  #$��
����(��������
ก&
�9�,'��
��*�กก��ก���5�1+��(�(
#�� ��2+
��
	�+��������
+�  ,�
*5�
���&�+�
���ก�����ก��+�
��
������ก��%&
+�
���'29 

 
&�	+�
��
�
���ก���+(��ก  ก����	�ก��6������)+
��(ก�,'�++ก��&����*5�&�	

#$����&��1+�ก����	�ก��6�����%ก
�4���ก�1+���(8��
+ก����������(ก�����'���ก������6'�
���4	
�
���-.����*����5����1+�ก����	�ก��6��  #$����ก������;2+,'�	
����	����� ��!�&��
1�+
�9**�(� (de facto)  ก��������ก��� ( ��*�(�%��	    

 
 

                                                 
29 Jean S. Pictet_Commentary on GC III_1949 p.57 founded at  http://www.loc.gov/rr/frd/Military_Law/pdf/GC_1949-
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an international convention for legitimate military and security support that reflects customary international law,k 
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∗ direct participation in hostilities implies a direct causal relationship  between the activity engaged in and the harm 
done to the enemy at the time and the place where the activity takes place 
43 Michael Scheimer,  fSeparating Private military companies from illegal mercenaries in international law : proposing 
an international convention for legitimate military and security support that reflects customary international law,k 
American University International Law Review  (2009) : 626. 
44 Ibid., p.627. 
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45 Ibid., p. 630. 
46 Louise Doswald-Beck,  fPrivate military companies under international humanitarian law,k in From Mercenaries to 
Market,  eds. Simon Chesterman and Chia Lehnardt, pp.122 � 123.  
47 +�4��<<��������*��� �.�. 1989 
 Article 2 Any person who recruits, uses, finances or trains mercenaries, as defined in article 1 of the present 
Convention, commits an offence for the purposes of the Convention 
48 +�4��<<��������*��� �.�. 1989 

Article 3  
1. A mercenary, as defined in article 1 of the present Convention, who participates directly in hostilities or in 

a concerted act of violence, as the case may be, commits an offence for the purposes of the Convention.  
2. Nothing in this article limits the scope of application of article 4 of the present Convention. 
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49  +�4��<<��������*��� �.�. 1989 

Article 5 
3. They shall make the offences set forth in the present Convention punishable by appropriate penalties which 

take into account the grave nature of those offences. 
50 Human Rights Council. Oral statement by Mr. Alexander Ivanovich Nikitin, President of the Working Group on the 
use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-
determination (10th Session: 6 March 2009). [Online]. Available from: 
http://www2.ohchr.org/english/issues/mercenaries/docs/Statement_Nikitin_HRC10_6Mar09.doc  [2010, Apr. 10] 
51 Renee Dopplick. Syria Accedes to the UN Mercenary Convention. [Online]. Available from: 
http://www.insidejustice.com/law/index.php/intl/2008/10/29/p107  [2010, Apr. 10] 
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52 +�4��<<��������*��� �.�. 1989 

Article 3  
1. A mercenary, as defined in article 1 of the present Convention, who participates directly in hostilities or in 

a concerted act of violence, as the case may be, commits an offence for the purposes of the Convention.  
53
 +�4��<<��������*��� �.�. 1989 

 Article 2 Any person who recruits, uses, finances or trains mercenaries, as defined in article 1 of the present 
Convention, commits an offence for the purposes of the Convention 
54 +�4��<<��������*��� �.�. 1989 

Article 4  
An offence is committed by any person who:  
( a ) Attempts to commit one of the offences set forth in the present Convention;  
( b ) Is the accomplice of a person who commits or attempts to commit any of the offences set forth in the 

present Convention. 
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Rule 149. A State is responsible for violations of international humanitarian law attributable to it, including: 
(a) violations committed by its organs, including its armed forces; 
(b) violations committed by persons or entities it empowered to exercise elements of governmental authority; 
(c) violations committed by persons or groups acting in fact on its instructions, or under its direction or control; and 
(d) violations committed by private persons or groups which it acknowledges and adopts as its own conduct. 
71 Jean-Marie Henckaerts and Louise Doswald-Beck,  CUSTOMARY INTERNATIONAL HUMANITARIAN LAW : 
VOLUME I RULES, Part 1, (Cambridge: Cambridge university press, 2005), p.530. 
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72 International Court of Justice. CASE CONCERNING ARMED ACTIVITIES ON THE TERRITORY OF THE 
CONGO (DEMOCRATIC REPUBLIC OF THE CONGO v. UGANDA), 19 December 2005. [Online]. Available from: 
http://www.icj-cij.org/docket/files/116/10455.pdf  [2010, Apr. 10] 
73 Louise Doswald-Beck,  fPrivate military companies under international humanitarian law,k in From Mercenaries to 
Market,  eds. Simon Chesterman and Chia Lehnardt, pp.131-134. 
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74 John F. Murphy ,  Civil Liability for the Commission of International Crimes as an Alternative to Criminal 
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75 http://www.un.org/law/icc/general/overview.htm 
76 Rebecca M.Bratspies,  fOrgan of society : A plea for human rights accountability for transnational enterprises and 
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��
7 ��ก(*%�
��	��'� (ICTR)  ���ก9,'���������ก��
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+�-('%ก
��(8�����%�
��(��1$��  6'����'� Prosecutor v. Nahimana, Barayagwiza, & Ngeze 
(Case No. ICTR-99-52-T)   ��2+ The Media Case  ���,'� (*����
+�-('%ก
-.�+5��	�ก�� %��
�����!(ก��1+��;���	(��4%�������2+ (� �	
����
	���ก��z
�����
-
� ��!4����	��'�   #$��%�����

                                                 
92 Jordan J. Paust, Human rights responsibilities of private corporations, Vanderbilt Journal of Transnational Law, May 
2002, p.202 
93 Rebecca M.Bratspies, fOrgan of societyk : A plea for human rights accountability for transnational enterprises and 
other business entities,   Michigan state Journal of Internatioanl Law 2005.   p.20 
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5. Without prejudice to any individual criminal responsibility of natural persons under 

this Statute, the Court may also have jurisdiction over a juridical person for a crime under this 
Statute. Charges may be filed by the Prosecutor against a juridical person, and the Court may 
render a judgment over a juridical person for the crime charged if... 

6. The proceedings with respect to a juridical person under this article shall be in 
accordance with this Statute and the relevant Rules of Procedure and Evidence. The Prosecutor 
may file charges against the natural and juridical persons jointly or separately. The natural person 
and the juridical person may be tried jointly. If convicted, the juridical person may incur the 
penalties referred to in article 76. These penalties shall be enforced in accordance with the 
provisions of article 99.  
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94 Rebecca M.Bratspies, fOrgan of societyk : A plea for human rights accountability for transnational enterprises and 
other business entities,   Michigan state Journal of Internatioanl Law 2005.   p.27 
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3.4 7����!�I���"��!D6���9!ก state responsibility  �
 Responsibility of  State for 

Internationally Wrongful Acts 2001 

 

����	1�+���*�,'��$ก8�;$��	�����-('1+���)&�����ก state responsibility  #$��
���ก����!(ก��ก��������	
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�� (International Law Commission � ILC)  ,'��
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�2�+��	�����-('1+���),	��� Responsibility of  State for Internationally Wrongful Acts 
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95 Chia Lehnardt,  fPrivate military companies and state responsibility,k in From Mercenaries to Market,  eds. Simon 
Chesterman and Chia Lehnardt (New York: Oxford University Press, 2007), p. 139. 
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96 Ibid., p.142. 
97 Article l and 2  of  Responsibility of  State for Internationally Wrongful Acts 2001 
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Responsibility of States for Internationally Wrongful Acts 2001  #$����<<�&(	
�   

 
Article 5 

Conduct of persons or entities exercising elements of governmental authority 
The conduct of a person or entity which is not an organ of the State under article 4 but 

which is empowered by the law of that State to exercise elements of the governmental authority 
shall be considered an act of the State under international law, provided the person or entity is 
acting in that capacity in the particular instance. 

 
Article 8 

Conduct directed or controlled by a State 
The conduct of a person or group of persons shall be considered an act of a State under 

international law if the person or group of persons is in fact acting on the instructions of, or 
under the direction or control of, that State in carrying out the conduct. 
 

                                                                                                                                            

Article l  : Responsibility of a State for its internationally wrongful acts  
Every internationally wrongful act of a State entails the international responsibility of that State.  

Article 2 : Elements of an internationally wrongful act of a State  
There is an internationally wrongful act of a State when conduct consisting of an action or omission:  
(a) Is attributable to the State under international law; and  
(b) Constitutes a breach of an international obligation of the State.  
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98 Chia Lehnardt,  fPrivate military companies and state responsibility,k in From Mercenaries to Market,  eds. Simon 
Chesterman and Chia Lehnardt, p.146. 
99 Ibid., p.147. 
* Yet despite the heavy subsidies and other support provided to them by the United States, there is no clear evidence of 
the United States having actually exercised such a degree of control in al1 fields as tojustify treating the contras as 
acting on its behalf.¡ even the general control by the respondent State over a force with a high degree of dependency 
on it, would not in themselves mean, without further evidence, that the United States directed or enforced the 
perpetration of the acts contrary to human rights and humanitarian law alleged by the applicant State.  For this conduct 
to give rise to legal responsibility of the United States, it would in principle have to be proved that that State had 
effective control of the military or paramilitary operations in thecourse of which the alleged violations were committed. 
(From ICJ, Case concerning military and paramilitary activities in the against Nicaragua (Nicaragua v United States) 
Judgment (Merits) 27 June 1986, ICJ reports 1986, paras 109,115) 
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∗
 Under International law it is by no means necessary that the controlling authorities should plan all the operations of 

the units dependent on them, choose their targets, or give specific instructions concerning the conduct of military 
operations and any alleged violations of international humanitarian law.  The control required by international law may 

be deemed to exist when a StateK has a role in organizing, coordinating or planning the military actions of the 

military group, in addition to financing, training and equipping or providing operational support to the group. 

(From ICTY, Appeal Chamber, Prosecutor v. Tadic, Judgment, 15 July 1999, para.117) 
∗
 The Court concludes that there is no credible evidence to suggest that Uganda created the MLC. Uganda has 

acknowledged giving training and military support and there is evidence to that effect. The Court has not received 
probative evidence that Uganda controlled, or could control, the manner in which Mr. Bemba put such assistance to use. 
In the view of the Court, the conduct of the MLC was not that of fan organk of Uganda (Article 4, International Law 
Commission Draft Articles on Responsibility of States for internationally wrongful acts, 2001), nor that of an entity 
exercising elements of governmental authority on its behalf (Article 5). The Court has considered whether the MLC�s 
conduct was fon the instructions of, or under the direction or control ofk Uganda (Article 8) and finds that there is no 
probative evidence by reference to which it has been persuaded that this was the case. Accordingly, no issue arises in the 
present case as to whether the requisite tests are met for sufficiency of control of paramilitaries. 
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∗
 Of course, if, as in Nicaragua, the controlling State is not the territorial State where the armed clashes occur, or where 

at any rate the armed units or groups perform their acts, more and compelling evidence is required to show that the State 
is genuinely in control of the units and groups not merely by financing and equipping them, but also by generally 
directing or helping plan their actions..     
(From ICTY, Appeal Chamber, Prosecutor v. Tadic, Judgment, 15 July 1999, para.138-140) 
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��� Najat Al-Hajjaji (Libyan Arab Jamahiriya),  Amada Benavides (Colombia), Jose Luis Gomez del Prado 

(Spain), Alexander Nikitin (Russian Federation) and Shaista Shameem (Fiji) 
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- The Universal Declaration of Human Rights  
- The International Covenant on Civil and Political Rights  
- The International Covenant on Economic, Social and Cultural Rights   
- The Norms on the responsibilities of transnational corporations and other business  
enterprises with regard  to human rights  
- International Convention against the Recruitment, Use, Financing and Training of  
Mercenaries   
- Geneva Conventions of 1949 and the Additional Protocol   
- The Declaration of Principles of International Law concerning Friendly Relations and   

                                                 

1
 Human Rights Resolution 2005/2  [Online].  Available from :  http://ap.ohchr.org/documents/E/CHR/resolutions/E-

CN_4-RES-2005-2.doc  [2008, May 20] 
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Cooperation among   States   
- The Charter of the United Nations  
- The Convention for the Elimination of Mercenarism in Africa of the Organization of  
African Unity (OAU) - The Commonwealth of Independent States Model Law  on  
�Counteracting Mercenarism�  
- Code of Conduct for Law Enforcement Officials and the Basic Principles on the Use of  
Force and   Firearms by Law Enforcement Officials2 
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2 United Nations, General Assembly,  �Use of mercenaries as a means of violating human rights and impeding the 
exercise of the right of peoples to self-determination,�  Report of the Working Group on the use of mercenaries as a 
means of violating human rights and impeding the exercise of the right of peoples to self-determination. (United Nations 
Document;  A/61/341  13 September 2006) p.5. 
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∗ 3�����ก  �.  Draft International Convention on Private Military and Security Companies &�7� Draft Moscow 
Convention  
∗∗  3�����ก  �.  Wisconsin International Law Society (WILS) : Model Law Project  
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��� '6� ��7����7���ก���� ��
���<����=�,�����%
����ก��
�,����<���ก��ก>�&�
"� �����'��,�,� (Working Group)  ��
�
�#������� ����������>��%;
�#��ก%�   �7�  

- ก��
>� ���ก�����������=%� �ก,�����&����ก�����
���ก���&�����#��ก������ก��
�ก��� ���� "������%;;��&���%�
��� �.(.1989 

- ก�� &5�����
>� '6���ก����กก8&���3��������%? ก����ก%����=%� �ก,�����&����ก��
���
���ก���&�� 

- ก���#� �����&��>�����ก��

�� ����������%����;�"���,� 
- ก��ก>�&�
�&�,%
 
��#��%ก=�����'�� 3��
��������%?�����: &�7� ��#�����:
���

���=%� �ก,�����&����ก�����
���ก���&��
>� ���ก���
�  ��� 
- ก�������ก8 ก�9+����
%�3���3�� ก����ก%����=%� �ก,�����&����ก�����
���ก���&���&�

��������� 
���ก%� 
 

4.2 �����)!���2���*�#+
_!�������������ก��
ก��ก�%����	�������
�� 

 

��ก
�ก���+ก���&'��,�,�"�����  �%?������" )��+���
+������ก���ก��ก�,�

��&�#��'�� �( (ICRC) ก5 '6���ก�#��&�*������&��������
 �7��� ก����ก%����=%� �ก,�����&����ก��
���
���ก���&��   �7���
�ก &5��#��� �7�����	�%���
ก�����ก������
%���&�#���%?���
��#���7�ก%�
'�*ก=�&��7� ก����ก%�'�� 
5�'i;&������
 ก�

�ก���=%� �ก,�����&����ก�����
���ก���&��  ���
 �7���
�ก '6�'��ก8ก���+��&�#��'�� �(   �>��%� ����ก8&���3����
*���# ���������
�����%�
'��ก8ก���+��	     
%��%	��%?������" )��+���
+�#��ก%����ก���ก��ก�,�
��&�#��'�� �(
*��
�
�� ����4���ก���#� ����ก�� ����ก8&������=�<�����&�#��'�� �(  ���ก8&������<����=�,�
��ก������ ก����ก%����=%� �ก,�����&����ก�����
���ก���&�����:��ก���+ก���%
ก%��������<  
(Swiss Initiative in Cooperation with the International Committee of the Red Cross to Promote 
Respect for International Humanitarian Law and Human Rights Law with regard to Private 
Military and Security Companies Operating in Conflict Situations)    �*	� �7���&���ก��&��7�ก%���
��
%��%?���:*���<�ก�������&�%ก'��ก%���ก�� ����ก8&�������#� ����ก�� ����ก8&���
���=�<�����&�#��'�� �(  ���ก8&������<����=�,�4
��%?������=%� �ก,�����&����ก��
���
���ก���&��   4
�4���ก�����%":�'�����+�7� 
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1.��#��7��%��%�<ก������ก8&�����&�#��'�� �(��������#������
���ก8&������=�<���
������<����=�,�����%?  ��������������7��$3���"�ก8&�����&�#��'�� �( (other actors under 
international law)  4
� u���ก8&������=�<�����&�#��'�� �(  ���ก8&������<����=�,� 

 
 2. �7��(*ก=�����%���&�%ก't��%"����
�   ����%	 ��> �  ������ �7�ก��ก��������
���=%� �ก,�����&����ก�����
���ก���&��4
���"�ก��"#��$����
%��%?  �����
%�3���3��&�7�
��
%���&�#��'�� �(&�ก '6��'�
�    �7�� '6�&�%ก'��ก%��&��%? ����ก8&������=�<���
��&�#��'�� �(  ���ก8&������<����=�,�8 

 4���ก���
�
%
�&���ก��'��,���������%?���  ���,>���;ก��
�ก���� NGO   ���������+ก�
���<����=�,�  ���"%����
�ก3��<��ก�
���=%� �ก,�����&����ก�����
���ก���&��  ��%	���ก
��&�#���%���� 16-17 �ก���� 2006  ��%	������� �7���%���� 13-14 �p(
�ก���� 2006  �����%	�������
 �7���%���� 14-16  �=��� 2008  ��ก��'��,������%	���������	��� ����#��'��,�������� &5��#�  �%?  
���=%� �ก,�����&����ก�����
���ก���&��  ��������ก�������=%�s ��#�
�"ก���#��,#���#�����
ก8&����"#��#���
   �"#�� �7��� ก����ก%����=%� �ก,�����&����ก�����
���ก���&����	  �%	��%?  
���=%�s ��������ก�������=%������<����&���������,%
 
����#����"��ก8&�����&�#��'�� �(�����
���#  �����
�ก4���ก���#� ����ก�� ����ก8&������=�<�����&�#��'�� �(  ���ก8&���
���<����=�,���ก������ ก����ก%����=%� �ก,�����&����ก�����
���ก���&�����:��ก���+ก��
�%
ก%��������<)*���� ����4
��%?������" )��+���
+4
������#���7�ก%����ก���ก��ก�,�

��&�#��'�� �( (Swiss Initiative) ��	    �
��>��&� ก�
 �ก������ ��� �7����%�<ก������ก8&���
��&�#��'�� �(���&�%ก't��%"����
� ก����ก%�ก������=%� �ก,�����&����ก�����
���ก���&�����
ก���%ก=�����'��
3%����:��ก���+ก���%
ก%��������< (Montreux Document on pertinent 
international legal obligations and good practices for States related to operations of private 
military and security companies during armed conflict)  &�7� ���ก�%	�$�#� Montreux Document  
�*	� �7���%���� 17 ก%����� 2008   4
��������� 17 �%?�&�ก���%����    �
��ก#  �%�ก����:��,  ���4ก
�#�, ��ก "� ���, ��� "���, ����
�, 
��, ��%�� (�,  ����%���,  ���%ก, 4'���
+,  )���+����4��, 
�����ก��"�, ��� 
�, ���" )��+���
+, �%�กp=, ���+���
+ &�7�, �� ��� ����&�%?� ���ก�  
�:*�
'i

��%�∗  �
����%?����&�ก���%���� ���� "���7�  ��)�4
 ���,   �ก��
��+,  ��� � ���,   � <��+���
+,  

                                                 
8 Federal Department of Foreign Affairs, The Montreux Document on private military and security companies. [Online]. 
Available from :  www.eda.admin.ch/psc  [2009, Sep. 18].   
∗ ก%����� 2009 
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��� ������ ���+ )4ก����,  ก��),  4'�"� ก�, ,���,  ����ก�%�,  ��ก "���"�+,  ก�"���+,  
��+�
�,  
� '�,   ��"���  ���  ��ก%�
�  ����%	�&�
 '6� 32 �%? 
  
 Montreux Document9 ��	 '6� �ก��������#�����%��%����ก8&����"#��#���
  ก���%����
 �ก��� '6��'"��������%���
����%?  �� �ก����
���ก'�� 3������� ก�������������#��,%
 
�
�7�  �%?���
������=%� �ก,�����&����ก�����
���ก���&�� (Contracting State)  �%?������=%�s ���
't��%"���� (Territorial State)  �%?������=%�s

�� ���� (Home State / Export State)  �%?�7��$  ���
���=%� �ก,�����&����ก�����
���ก���&����������ก�������=%�s  4
��� �ก����
�
>���ก
�%�<ก���"��&�%กก8&�����&�#��'�� �(��������#���� ���&�%ก't��%"����
�"��ก��
>���ก'�� 3�
������ ก��������
%�ก�#������"�� 
 
    �ก�����#���ก '6�����#��  ���#����ก '6�ก��'����� ��&�%กก8&�����&�#��
'�� �(��� ก��������ก%�ก8&������=�<�����&�#��'�� �(���ก8&������<����=�,���&�#��
'�� �(  ����%	�ก8&���
���"'�� �����&�#��'�� �(��������#������ ���� �����#��%?������ ก��������
�7��$ �"#��'�� 3��%	����%�<ก�����#��������"��ก8&��� &�#��%	�   
%��%	����#����ก��	
�%�<ก�������%?'�� 3�"#��$
*��������*�ก%�  ���� ,#�  �&� �����#����%;;� 
���� "#�"������
'j��ก%�ก��ก���>���
"������%;;� 
����10 ก������%"�ก��ก8&���3����'�� �(�&� '6��'"��
&�%กก8&������=�<������ก8&������<����=�,����"� '6�3������#11  ก���%��%��,�ก8&���
3����'�� �( �7����4�=���������>���
����%;;� 
����  ����%	��������>�"%������)*��ก���>�ก��
�� ��
�%�������� (grave breaches) ��#�#�
����%;,�"��
��
>� ����
�12 �&�
>� ���ก���7����  

>� ����
�   �� �(  &�7��#���������)*��ก���>�������
�7��"��ก8&�����&�#��'�� �(13  '6�"��   

������ก�#����� '6�ก�� u����>�&�%��%?����#�
������=%� �ก,�����&����ก�����
���ก���&�� ก����ก%�
�����%���
����%?����#�
�����ก������ก��ก���>�������=%�s�%	�:7��
��#� '6�ก��ก���>�����%?  ���
&������&��%?�#�
������=%� �ก,�����&����ก�����
���ก���&����������ก8&������=�<�����&�#��
'�� �(������#��,%
 
��#� '6�&��������� 
��&����������%? �#��%	�  ���� ,#� ก���������#��ก%กก%�

                                                 
9 Ibid.  
10 Montreux Document  �#����� 1 ��� 3,9,14,18       
11 Montreux Document  �#����� 1 ��� 4,10,15,19 
12 Montreux Document  �#����� 1 ��� 5,11,16,20    
13 Montreux Document  �#����� 1 ��� 6,12,17,21 
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 ,��(*ก14    �#��������=%� �ก,�����&����ก�����
���ก���&�����%�<�ก������
�"��� ����
ก8&������<����=�,����ก8&������=�<�����&�#��'�� �("��ก8&���3��������%?  
�����ก�������=%�ก5��&���������
�"��� ����ก8&���3��������%?���"� ����''t��%"����  �:���
��������ก�������=%�s"����
��%�ก����
���� '6����$�'�*	����#ก%��%ก=������������7	�������
 ���'t��%"����  :���
��%�ก����
�����#� '6��� �7��ก5
��
��%���������������#��
"ก '6� 'j�&���
�&#�ก��4
�"�   ����"# ��
��
� ������#����ก�������4
�"��  ���
�"����%���
&�กก���>�������

��;�"��ก8&���3���������&�#��'�� �(15  ��ก
�ก��	���#����ก��	�%��
�����:*������%���

�������%��%��%;,����=%� �ก,�����&����ก�����
���ก���&��  ��#�#�
� '6��&��&�7��� �7��  
&�7� '6����
%
ก�����=%�s ��
�������%���
"��ก8&�����&�#��'�� �(�
�&�กก��ก���>����
�����ก�������=%��
�ก���>��'3���"��>���
&���������ก�����������"���#���ก��,�
 (effective 
authority and control)16 
 

���#�������� '6�ก�����&�%ก't��%"����
� (Good Practice)   �7���&� '6�������ก��'t��%"�
"�����%?�"#��'�� 3� ,#� 
���ก%����#����ก   4
�&�%ก'8��%"����
���	�
���(%�������
�ก���
't��%"�����%?"#��$ ก����ก%����=%� �ก,�����&����ก�����
���ก���&��   ���
�กก8 ก�9+�� �7���
 ก����ก%�ก������������<
��� �%?��#
>�"����*
:7�'t��%"�"��&�%ก't��%"����
���	�%	�&�
��ก���   �����"#
 �7�ก�''t��%"� ������������� &�����ก%��%?���"�ก5�
�   ���#����	�%�����&�%ก't��%"�����%?�%	����
'�� 3������:�>��'�,��
�  �
��ก#  ก�������#�ก�
ก��'�� 3��
������������:&�7���#�����:
���
���=%�s  ���;�"�&����=%�s ���'t��%"������
���
����"�  &�7����;�"�&����=%�s�'�&����ก��
�%�"#��'�� �(�
� 4
�ก����
����
�ก�%ก=�����
%�ก�#���#�
��>��&������ก�������=%�s"��� ���
���#���#����ก�������4
�"��&�7���# '6�"��17  �%	�"��ก���%
 �7�ก���=%�s���
� ����>��%;;�   ���
't��%"������
���
����"�  &�7��
��%����;�"�&��&����ก����"#��'�� �(�
�  ����>��*�:*�ก��
&�������������=%�s ก����ก%�&�%ก't��%"�������=%�s  �>�����>�
�ก��ก��� ก#�18  ���ก����
�
����4'�#�������%	�"��ก���#�
���&�7����;�"19   &�%ก ก�9+��ก����
�����&����=%�s ����>�
�%;;�   ���'t��%"������
���
����"�  &�7��
��%����;�"�&��&����ก����"#��'�� �(  ���

                                                 
14 Montreux Document  �#����� 1 ��� 1 ��� 2   
15 Montreux Document  �#����� 1 ��� 22 - 26   
16 Montreux Document  �#�����1 ��� 27   
17 Montreux Document  �#�����2 ��� 1, 24, 53  
18 Montreux Document  �#�����2 ��� 2, 28, 57 
19 Montreux Document  �#�����2 ��� 4, 29, 59 
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�>��*�:*�'���%"�ก���>����������=%�s��������ก��#���# �����#�� ก��������ก%�ก��ก���>�������

��ก#��20    ���������:��ก��,>���&��	&�7��%���
,
�,��#� ���&����ก�������������%���
 ก�
�*	�21     
���������:������=%�s��ก�� ก5������������� ก����ก%������ก������%��+���������=%�s 
4
� u���
�������<��#��:�ก"���"��ก%�'i

��%�22    ก����ก�����������ก�������=%�s�&� ����
&�%กก8&������=�<�����&�#��'�� �(���&�%ก���<����=�,�   ก������ก8ก���,�����<  
���:*��&�ก��(*ก=�
����%��<������'�� �(���
� ���'t��%"����23    ก��
%
&�����<���ก���,�
����< '6��'��#��:�ก"���"��ก8&���24   ก����
����:*�ก8�� ����3����������=%�s  ก����ก%�
ก������ ����ก�����ก��������ก8  ���ก��
%
ก��ก%����������ก825    �����%�
�ก����������ก�   ,#�  
ก���>��>� ���%;;�
����������&��ก#�����ก���3�=���� �� ����
  ก���
��%��#�
������ '6�<���   
ก����������ก������: ���:*� �ก��� 
��������"��
���#����#:�ก
>�ก%
   '6�"��26   &�%กก��'t��%"�
���
����#����� ก����ก%�ก��"�
"��"��
���  �����กก8&���3�����&�(��3����'�� �(���"�
�� �"�>���
��ก����
�����
���;���&�#��'�� �(��������ก�������=%� �ก,�����&����ก��
���
���ก���&�� '6����ก���>�   ���:*���
����:*�ก����กก8&���3���� ก����ก%������%���
���
��;�������=%���ก���������ก���>���
 '6����=%� �ก,�����&����ก�����
���ก���&��   ��� �"
�>���
(�������;�ก�����ก��ก���>�������
��;����������"#��'�� �(
���27    ���ก����ก
��"�ก����4�=���ก���>���
4
���<�ก���7�������#�,#4�=�����;�
���   ,#�  ก���ก ��ก�%;;�  ก��
'�%�  ก��"%
���<����
� ����>��%;;���ก������"   '6�"��28 

 
��ก
�ก&�%ก't��%"�����%	��%?�%	����'�� 3������:�>��'�,��
�����   &�%ก't��%"� ก����ก%�

 �7	�&����%;;�)*���
��ก#�%;;���&�#���%?���
������=%�s ก%����=%�s29     �%;;���&�#���%?������=%�

                                                 
20 Montreux Document  �#�����2 ��� 6, 32, 60 
21 Montreux Document  �#�����2 ��� 7, 33, 61 
22 Montreux Document  �#�����2 ��� 9, 34, 62 
23 Montreux Document  �#�����2 ��� 10, 35, 63 
24 Montreux Document  �#�����2 ��� 11, 36, 64 
25 Montreux Document  �#�����2 ��� 12, 37, 65 
26 Montreux Document  �#�����2 ��� 13, 38, 66 
27 Montreux Document  �#�����2 ��� 19, 49, 71 
28 Montreux Document  �#�����2 ��� 20, 50, 72 
29 Montreux Document  �#�����2 ��� 14 - 18 
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s ���'t��%"����ก%����=%�s30  ���&�%ก ก�9+��ก����
�������;�"�&����=%�s�'�&����ก����
"#��'�� �(31  ก5
�������� ���
����"ก"#��ก%��' 

 
����>���� �7���ก���,��&���%�
��� '6� ��7����7���ก���� ��
���<����=�,�����%
����

ก���,����<���ก��ก>�&�
"� �����'��,�,� (Working Group on the use of mercenaries as a 
means of violating human rights and impeding the exercise of the right of peoples to self-
determination) �
�"�
"��4���ก���#� ����ก�� ����ก8&������=�<�����&�#��'�� �(  ���
ก8&������<����=�,���ก������ ก����ก%����=%� �ก,�����&����ก�����
���ก���&�����:��ก���+
ก���%
ก%��������<)*���� ����4
��%?������" )��+���
+4
������#���7�ก%����ก���ก��ก�,�

��&�#��'�� �( (Swiss Initiative) ��4
�"��
����
�"%	�����%� ก" ก����ก%� Montreux Document 
�#�32ก���7��%��%�<ก���"��ก8&�����&�#��'�� �(��������#���� '6����������'��4�,�+   ���&�%ก
't��%"����
�ก5 '6���������%?������=%� �ก,�����&����ก�����
���ก���&�������:�,� '6��������
� 

 
��#����ก5"�� Montreux Document �� ����#�
�ก�#��:*�����ก��#������%?��ก������%?��#

��ก8&���3���� �7�����
�������ก��ก���>�������=%� �ก,�����&����ก�����
���ก���&��   ��ก
�%	�ก��&��7���4���ก��sก5���
� '6��'"��������������+ก���&'��,�,�"���ก����#����
��� ����#��&��7��&���#�"�� �"���3���(��"�+������%"���#����� &�����  ก�#���7�  ��#��"%����

�ก��"��� ���ก����'�� �(���:������ ���� ����#��&��7� ��  ��ก�%	�
>�������������'�� �(

�ก�%?��ก"��%�"กก5��
>������ก:*� ก���%?
�ก��� 
5
�%?��� ����#��&��7�  ���4���ก��
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����< �#��%	�    �����#�
�ก�#��:*� �7��� State responsibility to protect ก%� �7��� due diligence  ��  
                                                 
30 Montreux Document  �#�����2 ��� 40 - 42 
31 Montreux Document  �#�����2 ��� 67 
32
 United Nations Document;  A/HRC/10/14  (21 January  2009). pp. 11-12. 
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�%?��ก��
%

��� &�7�
%
ก��ก%����=%� �ก,�����&����ก�����
���ก���&��4
���<�ก����������
��#����'�����<�3�� �� 

 
'��ก����
����  ก����#��%?��ก '6��%?���
������=%� �ก,�����&����ก�����
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3%�������=�+   �����

                                                 
33 International Peace Operation Association. [Online]. Available from : http://www.ipoaworld.org/eng/ [2009, Sep. 22] 
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�#�  ��ก���ก���'�%�'��� code of conduct  ������#��ก5�
��%�ก��'�%�'����&�
��*	� ,#�  ��u�%���� 

                                                 
34 Jame Cockayne, Beyong market force. P.138 
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��
���)�.9�,�!
��
��
�� 

 

D�!   
��ก��	�	
�	ก�������� ITAR ��1)*�*��� ��	ก�������� DDTC �	��
��	
*)�*�����

��2�/2��ก���������)�.9�,  �ก���ก��)�.9�,  �
��!���7����()���%  ��1)�5�������	����� �
���)�9�   
 
 �)ก��ก ITAR ��
�  ����	ก��* �))ก*���
�������ก���
��ก���������������
���)	ก
������'
�&'
�ก4�1) ก��&1#)(������ ����%���  (Government to Government) $���,
2���ก�� 
Foreign Military Sales  (FMS)      &'
�ก���5���
2���� ,
)���
���)�.9�,    $���,
�����	#��%���
, ��!����"��,��, )ก����%���()�*���%��1
)()&1#)*���
�������ก��  ��1
)��%���*���%,ก��   
��%���*���%ก4���!-�;7
,��, )()&1#)*���
�������ก����ก���/��$����!����"��1
)* ���
��%���
, ��!����")	ก, )��'
�2�������� ������
��
)���*��   �����1
)���กก��&1#)����ก/���	#�!-�ก��
,��, )ก��)� ���!-����ก�����ก��&1#)(����ก�	(�����9   �����#�* ����9 �'�&1#)*���
�������ก��
��
�������	
87กก� �ก���	
��%, ��!����"��,��, )&1#)ก�����/��2��,��    
 
 ��1
)���ก��%���*���%�)�ก4�!-��7ก�
����ก()�).,*��ก������/���)ก0��	
��
���ก��
����
��ก������  �����#����/���)ก0��	
��
���ก������
��ก������* ����9 �'���
)��5�,��
�2����()���%���*���%  �����(����	��ก��ก4,
)�ก���	
����ก/�$�������	
�	��*��,�()�
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*�:����  ��#��	#��1
)���กก��ก���5���h�	
(��, )�2����()���%���)���5���
���/��t���ก� ��
*79�*	�2)ก�*�	
����
���ก��� ��
����ก��%���*���%)	ก1 
 
 �)ก��ก ITAR ��
�  ก�����)�9�()�*���%�����99�,��
������1)�*���%('#�����	��
�!-�������1)0�ก0������1)���)1
���*���%��
('#�����	���!-�������1)�(
�� ��ก���.���()�
��%)1
���1
)�5�*�������1), )*7
ก����%�	
�!-���,�!����"()�*���%)	ก�
��2   
 

5.2 '��
�(��F� ก��># 

 

The Prohibition of Mercenaries Activities and Regulation of Certain 

Activities in Country of Armed Conflict Act, 2006 
 
!����"�)+��ก��,
�	ก������ก	
��ก�����/����ก/�����!�)�$�� (Private Security 

Company)  ��� ���/����
���ก������
��ก�������	
�5��������2���)ก0� (private military 
company)  2��,����กก���!-�*)�6���  ��* ���	
�ก	
��ก�����/����ก/�����!�)�$����#�  �	
ก������1)  Private Security Regulations Act, 2001  ��* ���	
��"'ก/��1)ก������ก	
��ก�����/��
��
���ก������
��ก�������	
�5��������2���)ก0� &'
�ก4�1)  Regulation of  Foreign Military 
Assistance Act 1998 (FMAA)   &'
�, )����
87ก����	
2�� The Prohibition of Mercenaries 
Activities and Regulation of Certain Activities in Country of Armed Conflict Act, 2006 &'
�
ก�����6����	#2�����กก���1)ก���0
��:	������	���������ก��())�.9�,*5��������/��
��
���ก������
��ก�������	
�5��������2���)ก0��	
���!�5�����ก����, ��!����" 

 
��>?�'��)$��   

                                                 

1
 Marina Caparini,  nDomestic Regulation : Licensing regimes for the export of military goods and services,p in From 

Mercenaries to Market,  eds. Simon Chesterman and Chia Lehnardt (New York: Oxford University Press, 2007), 
pp.159-167. 
2 18 U.S.C. section 958-960 
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�()�ก��,��ก����� The Prohibition of Mercenaries Activities and Regulation 
of Certain Activities in Country of Armed Conflict Act, 2006 ('#��0
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Military Assistance Act 1998   �ก��('#���กก���	
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�	����ก�����ก	
��ก��
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ก���(
��5������
ก�����/���)ก0��	
��
���ก������
��ก��������ก!����"*���%)����ก����
!����")��ก3/��*8��ก�����	
)���ก���)�+ก���*8��   ก��	ก��ก )ก��!g���,���!����")�����)
��	��ก��	&'
���
���
�����;����!g���,�ก����ก!����"�)+��ก��,
ก4�!-��.��,ก��ก�	
*��
)���
��4�
8'�(
)�ก�� )�()�  Regulation of  Foreign Military Assistance Act 1998       

 

��A�	���$)����BB�>   ���� C�)��BB�>    
 ,�� FMAA   ��#�  ���	
�	*�90�,�  ��1)�	8�
��	
)�7 8������)+��ก��,
  ������/���	
��

����	����!����"�)+��ก��,
�	
,
)�ก������
���ก���
��ก���������������
���$���)ก
!����"��,
)��5�ก��())�.9�,, )���ก���ก�� National Conventional Arms Control 
Committee (NCACC)  2����(�#���ก�!-�ก��())�.9�,��1
)�(
��5�*�99�    ���ก���ก����
�����������5��5�����5���
��%��,�	ก��2���!-�;7
�������)�.��,�   ��1
)��
���ก��)�.��,��'�
*����8�!�����, )�)���1
)�5�*�99�ก��;7
&1#)*���
�������ก����ก, ��!����"��
  ��ก��#�,
)��5�
*�99���#�ก�����())�.9�,)	ก���#���'
�  &'
��	���ก���ก�� NCACC ���!-�;7
��������5�
�5�����5���
�* ���
��%��,�	ก��2���!-�;7
�������)�.��,��0 ���	��ก��(�#�,)���ก    �ก���ก��
��������� )�.��,����!-�ก��	�	
*�99���#�(��, )��
��	
()�!����"�)+��ก��,
,��ก��������� ��
!����"   ������*��:���./�0�  � )��5����������
���$����$7��$��  *���*�.�ก��ก )ก���
��  
�!-�,
�      ,�� FMAA  "���	)5���������������ก/���2�/���	
�	*�90�,�  ��1)�	8�
��	
)�7 8���
���)+��ก��,
  ������/���	
������	����!����"�)+��ก��,
�	
ก���5�;��ก������	#�� � �$����
��1)$���)ก!����"    ���8'��	)5���������������ก/��.���, ��0�,��	
ก���5�;��ก������	#
$����!����"�)+��ก��,
�
��   �,  FMAA �	�.�) )����� ()�ก��,��,��*)�* )����ก��������
�0
   ก��*)�* )��	
�� ��
�8'���1
)���กก��(��������!����������
���
��	
    �5���
���/���)ก0�
�	
��
���ก������
��ก������* ����9 �	
��
���ก����, ��!����"�����	ก�� �5�����ก��()
)�.9�,, ) NCACC  ������ก�5���ก��ก���������������ก%����ก, ��!����"   �5���
�����
!g���,� FMAA �	ก���������0
�
)���ก  �����#��'��	��	���� ก	
��	�	
��
���ก���������,��*����ก"��  
���* ����9 ��ก���)��
��ก������)����*��$����1
)()��2�/  &'
�2�/�	
��
���,�� FMAA ��#�
ก4���� ��
)���ก    0 )�� ��()� FMAA )	ก!��ก����'
��1)  (
)�ก��
���
)���ก��	
��
����0 �����1)
�
����./�:����� ,
)��5�����ก��())�.9�,��ก NCACC  &'
��5���
���/���)ก0��	
��
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����
��ก������������/��)
��� �,��!-����/���	
��
����0 �����1)�
����./�:������ก� ��
��1
)�	
���� ,
)�())�.9�,��ก NCACC   

 
The Prohibition of Mercenaries Activities and Regulation of Certain Activities in 

Country of Armed Conflict Act, 2006 �	#��
; ��������4�0)���ก��%*$���!j 2007  ���)�7 
���� ���)��
�	ก��!��ก�"�0
3  ก�����6������ �	# ��
��))ก��2���	��,8.!��*�����1
)����.�
���/���)ก0��	
��
���ก������
��ก������   �, ��1
)���ก�2����()�!����"�)+��ก��,
$������
�.�ก���� ���ก*	;���	
���������!-�;7
�5�����1
)�()�ก����ก/�����*�����������
�����$7��$��   
���ก��* ��*���!��0�:�!�,�$����$7��$��   ก���	
)�	,�������,5�������.��� ���ก*	;��()�
,� (0 �� �.".1950 V 1994)  �5������ก����!�!-���������
��   ��1)�(
��5������
ก��
���/���)ก0��	
��
���ก������
��ก������&'
�)���	* ����ก��� )��5����������
���()���%���
�	
0)��
��ก�����  )� �����#�()�!����")����,)��	��ก��	�'�81)�!-�ก��*�
������)��)����
ก��
!����"    �����#�2����1#)����
�ก�����6����	#�'��7���1)��	��,���	
���
���� ��
!��0�0���1)
���/��()�!����",��(
�(
)��ก	
��ก��������ก��!���$��7��������
���!�)�$��, ��h��
, ��!����"���    

 
���
�,�#��, �����&'
�ก������ก�
����ก�5���
ก��ก���5���1)*8��ก��������)� ��,ก)�7 

$���,
�5���������ก� ��  ��
�ก  �5�� �  nก��(��ก�����)��.:p &'
��	��������ก�
����ก  2���� ��

����8'��6���ก��	�	
�	ก��!��ก�"*�����ก������ ����%�� ���#�  �, ��������������8'�ก��	�	
�	
ก��, )*7
ก���)�$����!����"���� ��cd����%���ก��ก�. �,��)��.:)	กcd����'
�  ��1)ก��, )*7
ก���)�
���� ��ก�. �,��)��.:, ��h$����!����"�
��4  )	ก��#����ก�ก���ก���������� ��.�������81)�!-�
��������
����1)��   ก4�	���ก�ก����
)�ก� �����:	*�����
��,��)�.*�99����	��6����	
 1 ���
)�.*�99����� ��!����"� ��
��ก��, ),
��ก���*����  ก���0
  ก��*���*�.����ก������  ���
ก��c�ก��������
�� �.".1989  ��ก  ก� ���1)��* ���	
�ก	
��ก��ก���
��ก��ก���5��	
�!-�����
����
�����.��	��� ��
���� ��
�.���()�,�  (&'
�����8'���#�����1)�  ;7
�	8�
��	
)�7 8���  �����,�
�.����	
������	�����/����!����") �!�!-�������*�������1)*8��ก�����	
�	ก��(��ก�����
)��.:2���	��,8.!��*�����1
)!��2�0��* ��,�2���6����� ���#�  �� ��
�	���ก�ก���)1
�)	ก  ���

                                                 
3 Len le Roux, 21 January 2008: South African Mercenary Legislation Enacted.  [Online]. Available from : 
http://www.iss.co.za/index.php?link_id=5&slink_id=5421&link_type=12&slink_type=12&tmpl_id=3 [2008, March 5] 
4
 (
) 2 (a), (b) �� � The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of Armed 

Conflict Act, 2006 
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�)ก��ก�	#����
���� ��
ก���5�ก���*�����.�����1
)�(
��5����  �0
  c�กc� ��1)��
ก��*���*�.�
��h, )��������
���� � �2�����,����1)���)
)�5    ����
���� ��
����1)����;7
�	8�
��	
)�7 8���
��!����"�!('#�����	���!-�����(enlisted with any armed force) � �	
��h �ก��
��!-�����
��
ก��!����"�)+��ก��,
�)��� ���#�  ��1)�ก��
���ก��	�	
��
�����ก National Conventional Arms 
Control Committee (NCACC) 

 
ก�����6����	#��
��99�,���
�.���()��)+��ก��,
�	
,
)�ก���(
��5�ก���������1
)�*�)

���ก����1)ก����
����0 �����1)�ก ;7
�	
 �!-�cd����*8��ก����ก��(��ก�����)��.:  ��1)�ก 
!����"�	
!��:���:���	!��ก�"��
�!-�!����"�	
,
)�87ก����.��7�� (regulated country) ,
)�
��
���ก��)�.��,���ก���ก���ก�� National Conventional Arms Control Committee (NCACC)  
ก )��'���*����8��
���ก����1)����0 �����1)��#�h��
    ����
���� ��
ก���5�ก���*�����.���
��1
)�(
��5����  �0
  c�กc� ��1
)��
ก��*���*�.���h ��1)ก���5�ก����h)���	;��!-�ก��*���*�.�
;�!��2�0������
��ก������ �ก ;7
�	
�!-�cd����*8��ก����ก��(��ก�����)��.:  ��1)�ก !����"
�	
!��:���:���	!��ก�"��
�!-�!����"�	
,
)�87ก����.��7��  ก )���
���)�.9�,�0 �ก��6  &'
��!-�
����99�,��	
����.����/���)ก0��	
��
���ก������
��ก������ 

 
�)ก��กก�����6����	#������.����/���)ก0��	
��
���ก������
��ก��������
�  �����


�ก
�(0 )�� ��()�ก��������� (FMAA)��* ���	
�ก	
��ก��(
)�ก��
���
)���ก��	
��
����0 �����1)
�
����./�:����� ,
)��5�����ก��())�.9�,��ก NCACC 2��ก����99�,���
)���ก��	
��
����
0 �����1)�
����./�:���()�!����"�)+��ก��,
,
)�������	��, ) NCACC �'����!-�)���ก��	

�(
���
ก��0 �����1)�
����./�:�����*8��ก����ก��(��ก�����)��.: ��1)��!����"�	

!��:���:���	!��ก�"��
�!-�!����"�	
,
)�87ก����.��7����
7 ��1
)!�)�ก���� ��
���/���)ก0��	

��
���ก������
��ก������������/��)
��,�� ��!-����/����1))���ก��	
��
����0 �����1)�
��
��./�:�����
���!��2�0����ก(
)�ก��
�,��ก��������������	ก��	
��ก��())�.9�,��ก 
NCACC   

                                                 
5 (
) 2 (a), (b) �� � The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of Armed 
Conflict Act, 2006 
6 (
) 3 �� � The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of Armed 
Conflict Act, 2006 
7 (
) 5 �� � The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of Armed 
Conflict Act, 2006 
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��ก�������
���.���ก�ก���ก���������)�.9�,��1)�� )�.9�,��ก NCACC �)���
  
���ก5������
ก��cd�ce�ก�����6����	#����
���2�/���)�9��1)!���  ��1)�5��.ก ��1)��#��5���#�
!���  2��ก�����6����	#�� ��
�	;��6���$����������()�!����"�)+��ก��,
�� ���#�  �, �����

�5����ก extra-territorial jurisdiction ���0
ก������1)� ;7
�	8�
��	
)�7 8��� ������/��������	��
$����!����"�	
��
ก���5�����;��,��ก�����6����	#�)ก!����"�
��   �����* ���	
�ก	
��ก��
ก���
��ก���5�ก���!-���������
�������
��99�,���
�.�����h &'
����0 ����1)� ��1);7
�	8�
��	
)�7 
8�����!����",�  ��กก���5�ก���!-���������
��  ��1)ก���5�ก���*�����.�����1
)�(
��5����  
�0
  c�กc� ��1)��
ก��*���*�.���h, )��������
���� � �2�����,����1)���)
)�  �)ก!����"
�)+��ก��,
  �, * �;���
��)�������
���()�!����"�)+��ก��,
ก4��
81)� ��!-�ก��ก���5���
!����"�)+��ก��,
  ���)��87ก���ก.��5�������	��
  ��ก�.�����#���������(
�����!����"8 
 

�$��ก�����
ก����@#�$  ���D�!   
ก��������	�����()���)�.9�,,
)���
���ก��)�.��,���ก���ก���ก�� National 

Conventional Arms Control Committee (NCACC)  
 

'����
����ก�	
�� International Transfer of Arms Regulations (ITAR) @�$

)	����

� ก���� The Prohibition of Mercenaries Activities and Regulation of Certain 

Activities in Country of Armed Conflict Act  @�$'��
�(��F� ก��>#   

 
��#�ก����� International Transfer of Arms Regulations (ITAR) ()�*���%)����ก���� 

The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of 
Armed Conflict Act  ()�!����"�)+��ก��,
  , ���ก��('#���กก���	
��%��4������5��!-���ก��
����.�ก��* �))ก���ก������
��������
������ก�������0 ��	#� �)��ก����, )�2����
, ��!����"()�,��'���
�������!�)�ก��2��ก��))กก���������.�  2����#�*)�!����"�0

����ก��������	�����ก��())�.9�,  2����
cd����%�	�.��������ก���������)�.��,�ก��* �))ก
���ก�����ก� ��   )� ����ก4,��ก�����()���#�*)�!����"ก4�	�.��)�, )��1
)����/���	
��
���ก��
����
��ก�������	
�,ก, ��ก��2��*�#��0��   

 

                                                 
8 (
) 11 �� � The Prohibition of Mercenaries Activities and Regulation of Certain Activities in Country of Armed 
Conflict Act, 2006 
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(31 January 1997)  

Agreement for the Provision of Military Assistance Between the 
Independent State of Papua New Guinea and Sandline 
International  

THIS Agreement is made this day of January 1997 between the Independent State of Papua New 
Guinea (the State) of the one part and Sandline International (Sandline), whose UK representative 
office is 535 Kings Road, London SW10 OS2, of the other part.  

WHEREAS  

Sandline is a company specializing in rendering military and security services of an operational, 
training and support nature, particularly in situations of internal conflict and only for and on behalf of 
recognized Governments, in accordance with international doctrines and in conformance with the 
Geneva Convention.  

The State, engulfed in a state of conflict with the illegal and unrecognized Bougainville Revolutionary 
Army (BRA), requires such external military expertise to support its Armed Forces in the protection of 
its Sovereign territory and regain control over important national assets, specifically the Panguna mine. 
In particular, Sandline is contracted to provide personnel and related services and equipment to:  

• Train the State's Special Forces Unit (SFU) in tactical skills specific to the objective;  

• Gather intelligence to support effective deployment and operations;  

• Conduct offensive operations in Bougainville in conjunction with PNG defence forces to   
render the BRA military ineffective and repossess the Panguna mine; and  

• Provide follow-up operational support, to be further specified and agreed between the parties 
and subject to separate service provision levels and fee negotiations.  

IT IS THEREFORE AGREED AS FOLLOWS:  

The State hereby agrees to contract, utilize and employ the services of Sandline to provide all required 
and necessary services as are more particularly described hereafter.  

1. Duration and Continuation  

1.1 The duration of this contract shall be effective from the date of receipt of the initial payment, as 
defined in paragraph 5.2 below, for a maximum initial period of three calendar months (the initial 
contract period) or achievement of the primary objective, being the rendering of the BRA militarily 
ineffective, whichever is the earlier. The State shall have the option of renewing this agreement either 
in part or in whole for further periods as may be required.  

1.2 Notice of renewal, termination or proposed variation of this agreement is to be served on Sandline 
in writing by the State at least 45 days before the expiry of the current period. Non-communication by 
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the State shall be regarded by Sandline as automatic renewal of the relevant parts of this agreement 
for a further three months period on the same terms, and this precedent shall continue to apply 
thereafter.  

2. Service Provision  

2.1 Sandline shall provide the following manpower, equipment and services:  

a) A 16 man Command, Admin and Training Team (CATT), to deploy in PNG and establish home 
bases at Jackson Airport and the Jungle Training Centre at Wewac within one week of 
commencement of this agreement, which is deemed to be the date on which the initial payment 
relating thereto in accordance with paragraph 5.2 below is deposited free and clear in Sandline's 
nominated bank account. The role of the CATT is to:  

i) establish links with PNG defence forces,  

ii) develop the requisite logistics and communications infrastructure,  

iii) secure and prepare facilities for the arrival of the contracted equipment, including air assets,  

iv) initiate intelligence gathering operations, and  

v) commence SFU training.  

b) Further Special Forces personnel will deploy to PNG within 10 days of the arrival of the CATT, 
together with helicopter and fixed wing aircrew and engineers, intelligence and equipment operatives, 
mission operators, ground tech and medical support personnel. This force will absorb the CATT as 
part of its number, therefore bringing the total Strike Force headcount to 70. This Strike Force shall be 
responsible for achieving the primary objective as specified in paragraph 1.1 of this agreement and the 
full complement will remain in country for the initial contract period as defined in the said paragraph.  

Note: At no time will Sandline personnel cater to the sovereign territory of another nation nor will they 
breach the laws and rules of engagement relating to armed conflict. Once the operation has been 
successfully concluded, Sandline personnel will be available to assist with the ongoing training, skills 
enhancement and equipping of the PNG defence forces.  

c) Weapons, ammunition and equipment, including helicopters and aircraft (serviceable for up to 50 
hours flying time per machine per month), and electronic warfare equipment and communications 
systems, all as specified or equivalent to the items listed in Schedule 1. Upon termination of a 
contractual relationship between the State and Sandline and once all payments have been received 
and Sandline has withdrawn from theatre any remaining stock of equipment shall be handed over and 
become the property of the State. Selected Sandline personnel will remain in country to maintain and 
supplement such equipment subject to a separate agreement relating thereto.  

Note: Delivery into theatre of the contracted equipment shall be via air into Jackson Airport or such 
other facility as may be considered appropriate. The equipment will be delivered in full working order in 
accordance with manufacturers' specifications. After its delivery, any equipment lost, damaged or 
destroyed during Sandline's deployment shall be immediately replaced at the cost of the State.  

d) Personal kit, including US pattern jungle fatigues, boots and webbing, for Sandline personnel.  
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e) All international Transport arrangements for the shipment in/out of equipment and deployment in 
country of Sandline personnel, but not for the movement of such equipment and personnel within the 
country if this needs to be achieved by way of commercial service providers.  

f) The provision of medical personnel to treat any Sandline casualties and their evacuation if 
necessary.  

g) A Project coordinator who, together with the Strike Force Commander and his Senior Intelligence 
offer, shall maintain liaison with and provide strategies and operational briefings and advice to the 
Prime Minister, Defence Minister, NEC, NSC, the commander of the PNG defence forces and his 
delegated officers as may from time-to-time be required or requested.  

h) Sandline shall ensure the enrolment of all personnel involved in this contract as Special Constables 
and that they carry appropriate ID cards in order to legally undertake their assigned roles.  

3. Responsibilities of Sandline  

3.1 Sandline will train the SFU in tactical skills specific to the objective, such as live fire contact, 
ambush techniques and raiding drills; gather intelligence to support effective deployment; and plan, 
direct, participate in and conduct such ground, air and sea operations which are required to achieve 
the primary objective.  

3.2 Both parties hereto recognize and agree that the force capability to respond to all emergency and 
hostile situations will be constrained by the manpower and equipment level provided within the terms 
of this agreement. The achievement of the primary objective cannot be deemed to be a performance 
measure for the sake of this agreement if it can be demonstrated that for valid reasons it cannot be 
achieved within the given time scale and with the level of contracted resources provided.  

3.3 Sandline shall supply all the personnel and maintain all services and equipment as specified in 
paragraph 2.1 above to the appropriate standards of proficiency and operational levels as is generally 
expected from a high calibre, professional armed force.  

3.4 Sandline shall further provide a project coordinator to act as the liaison officer between the 
company's management and the nominated representatives of the State. This individual will convene 
and attend regular meetings at such venues as he may be so directed.  

3.5 Sandline shall be responsible for any expense resulting from the loss or injury of any of its 
personnel for the duration of the agreement unless same is caused by the negligence of the State, its 
personnel or agents, in which case all such costs will be fairly claimed against the State by Sandline 
and promptly paid for the benefit of the persons involved.  

3.6 Sandline will ensure that the contents of this agreement shall remain strictly confidential and will 
not be disclosed to any third party. Sandline will not acknowledge the existence of this contract prior to 
the State issuing notifications in accordance with paragraph 4.11 below and will not take credit for any 
successful action unless this is mutually agreed by the parties. Furthermore, Sandline and its 
personnel are well versed in the requirement to maintain absolute secrecy with regard to all aspects of 
its activities in order to guard against compromising operations and will apply the necessary 
safeguards.  

4. Responsibilities of the State  

4.1 Immediately on signing this agreement the State automatically grants to Sandline and its personnel 
all approvals, permissions, authorisations, licences and permits to carry arms, conduct its operations 
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and meet its contractual obligations without hindrance, including issuing instructions to PNG defence 
forces personnel to cooperate fully with Sandline commanders and their nominated representatives. All 
officers and personnel of Sandline assigned to this contract shall be enrolled as Special Constables, 
but hold military ranks commensurate with those they hold within the Sandline command structure and 
shall be entitled to given orders to junior ranks as may be necessary for the execution of their duties 
and responsibilities.  

4.2 The State will ensure that full cooperation is provided from within its organization and that of the 
PNG defence forces. The Commanders of the PNG defence forces and Sandline shall form a joint 
liaison and planning team for the duration of this agreement. The operational deployment of Sandline 
personnel and equipment is to be jointly determined by the Commander, PNG defence forces and 
Sandline's commander, taking account of their assessment of the risk and value thereof.  

4.3 The State recognizes that Sandline's commanders will have such powers as are required to 
efficiently and effectively undertaken their given roles, including but not limited to the powers to engage 
and fight hostile forces, repel attacks therefrom, arrest any persons suspected of undertaking or 
conspiring to undertake a harmful act, secure Sovereign assets and territory, defend the general 
population from any threat, and proactively protect their own and State Forces from any form of 
aggression or threat. The State agrees to indemnify Sandline for the legitimate actions of the company 
and its associates' personnel as specified herein and to assume any claims brought against the 
company arising out of this agreement.  

4.4 The State shall pay or shall cause to be paid the fees and expenses relating to this agreement as 
set out in paragraph 5.1 below. Such fees and expenses to be paid as further specified in paragraph 
5.2, without deduction of any taxes, charges or fees, and eligible to be freely exported from PNG. All 
payments to be made in US Dollars.  

4.5 The State shall cause all importation of equipment and the provision of services to be free to 
Sandline (and any of its sister or associated companies as notified to the authorities) of any local, 
regional or national taxes, withholding taxes, duties, fees, surcharges, storage charges and clearance 
expenses howsoever levied and shall allow such equipment to be processed through Customs without 
delay. Further, all Sandline personnel will be furnished with the necessary multiple entry visas without 
passport stamps and authorisation to enter and leave the country free from hindrance at any time and 
shall be exempt from tax of any form on their remuneration from Sandline.  

4.6 The State will promptly supply at no cost to Sandline and its sister and associated companies all 
End User Certificates and related documentation to facilitate the legitimate procurement and export of 
the specified equipment from countries of origin.  

4.7 The State will provide suitable accommodation for all Sandline personnel together with all related 
amenities, support staff to undertake roles such as messengers and household duties, secure 
hangerage and storage facilities for equipment, qualified tradesmen and workmen to clear and prepare 
operating sites, all aviation and ground equipment fuel and lubricant needs, such vehicles and 
personnel carriers as reasonably specified for the field and for staff use, foodstuffs and combat rations, 
fresh drinking water, sanitary and other relevant services and ancillary equipment as Sandline may 
specify from time-to-time to undertake its activities without hindrance.  

4.8 If any service, resource or equipment to be supplied by the State in accordance with paragraph 4.7 
above is not forthcoming then Sandline will have the right to submit an additional invoice for the 
procurement and supply thereof and may curtail or reduce operations affected by its non-availability 
until payment has been made and the said equipment is in position.  

4.9 The State agrees and undertakes that, during the period of this agreement and for a period of 12 
months following the date of its expiration, it will not directly or indirectly offer employment to or employ 
any of the personnel provided hereunder or otherwise in the employ of Sandline and its associates. 
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Any such employment will be constructed as a continuation of the contract for the employees 
concerned and Sandline shall be entitled to be paid accordingly on a pro-rata basis.  

4.10 The State and the PNG defence forces will ensure that information relating to planned operations, 
deployments and associated activities is restricted to only those personnel who have an essential need 
to be briefed in. Appropriate steps will be taken to prevent press reporting, both nationally and 
internationally, or any form of security breach or passage of information which may potentially threaten 
operational effectiveness and/or risk the lives of the persons involved. Sandline's commanders have 
the right to curtail any or all planned operations which they determine are compromised as a result of 
failure in security.  

4.11 If deemed necessary due to external interest, the State shall be responsible for notifying and 
updating the International Community, including the United Nations and representatives of other 
Governments, at the appropriate time of the nature of this contract and the underlying intent to protect 
and keep safe from harm Papua New Guinea's Sovereign territory, its population, mineral assets and 
investing community. The content and timing of all such formal communications will be discussed and 
agreed with Sandline before release.  

5. Fees and Payments  

5.1 Sandline's inclusive fee for the provision of the personnel and services as specified in paragraph 
2.1 above and also in Schedule 1 attached for the initial contract period is USD 36,000,000 (thirty six 
million US Dollars).  

5.2 Payment terms are as follows. All payments to be by way of cash funds, either in the form of 
electronic bank transfers or certified banker's cheques.  

(a) On contract signing, 50 per cent of the overall fee, totalling USD 18,000,000 is immediately due 
and is deemed the "initial payment".  

(b) Within 30 days of deploying the CATT, the balance of USD 18,000,000.  

5.3 This contract is deemed to be enacted once the initial payment is received in full with value into 
such bank account as Sandline may nominate therefor. Payments are recognized as being received 
when they are credited as cleared funds in our account and payment receipt relies on this definition.  

5.4 All fees for services rendered shall be paid in advance of the period to which they relate. Sandline 
reserves the right to withdraw from theatre in the event of non-payment of fees for any renewal to the 
original contract period.  

5.5 The financial impact of variations, additions or charges to the personnel provision and equipment 
supply specified herein will be agreed between the parties and any incremental payment will be made 
to Sandline before such change is deemed to take effect. There is no facility for rebate or refund in the 
event of a required reduction or early termination of service delivery within a given contract period.  

6. Applicable Law  

6.1 In the event of any dispute or difference arising out of or in relation to this agreement the parties 
shall in the first instance make an effort to resolve it amicably, taking account of the sensitive nature of 
this arrangement.  
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6.2 The aggrieved party shall notify the other by sending a notice of dispute in writing and, where 
amicable settlement is not possible within 30 days thereafter, refer the matter to arbitration in 
conformity with the UNCITRAL rules applying thereto.  

6.3 This agreement shall be construed and governed in accordance with the Laws of England and the 
language of communication between the parties shall be English.  

7. Amendments and Supplements  

7.1 This agreement may only be altered, modified or amended by the parties hereto provided that such 
alteration, modification or amendment is in writing and signed by both parties.  

Schedule 1  

("Oyster" Costings) forms part of this agreement.  

IN WITNESS WHEREOF the parties hereto have set their hands on the day and year first written 
above.  

 SIGNED BY:  

For the Independent State of Papua New Guinea:  

Chris S. HAIVETA  

Vele IAMO  

A/Deputy Secretary  

   

For Sandline International:  

Tim SPICER, OBE.  

J.N. VAN DEN BERGH  

Consultant  
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[This document is a Convention Project, it was elaborated by the experts for 

Regional Consultation for Eastern European Group and Central Asian Region 

in Moscow, held 16-18 October 2008] 
 

DRAFT 

International Convention on  

Private Military and Security Companies 
 

The States Parties to the present Convention, 

  

Reaffirming the purposes enshrined in the Charter of the United Nations and norms 

related to strict adherence to the principles of sovereign equality, political 

independence, territorial integrity of the state, self-determination of peoples, refusal 

from use of force or threat of force in international relations and non-interference into 

affairs which are within the domestic jurisdiction of any state, 

 

Worried and concerned over the threat which mercenary activity poses for peace and 

security, 

 

Expressing concern at new forms of mercenarism and affirming the seemingly 

continued recruitment of the former military and police officers by private military 

and security companies to work as “guards” in the areas of armed conflict, 

 

Convinced that notwithstanding the ways of using mercenaries or carrying out any 

other activities related to mercenaries or the forms such activities take to seem 

legitimate, they pose threat to peace, security and self-determination of peoples and 

hamper the exercise of all human rights by the peoples, 

 

Determined to take all the necessary measures to stop the impunity of criminals, 

 

Have agreed as follows: 

 

PART I. General Provisions 

 

Article 1. Purpose 

1. The purpose of the present Convention is the promotion of cooperation between 

the States so that they can more effectively solve different problems related to the 

activities of private military companies and private security companies
1
 (PMSCs) 

which are of international character. 

                                                      
1
 Private military activities and private security activities significantly differ from each other. In this 

concern they are differentiated in the legislation of states. At that, in many countries private military 

activities are legitimate whereas private security activities are not only legitimate but also legislatively 

regulated (in Russia and other CIS states). In other countries these two types of activities are 

differentiated neither on legislative nor on practical level (the USA, the UK). In this view it seems 
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2. In the implementation of the Convention the States Parties shall take all necessary 

measures including legislative and organizational measures under the fundamental 

principals and provisions of their domestic laws. 

 

Article 2. Definition  

If not specified separately or implied differently, for the purposes of the present 

Convention: 

a) Private military company is an organization, established under the legislation of 

the State Party to provide on a compensatory basis military services by physical 

persons and legal entities which have a special authorization (license). 

b) Private security company is an organization, established under the legislation of 

the State Party to provide on a compensatory basis security (guard) services by 

physical persons and legal entities which have a special authorization (license). 

c) Military services refer to specialized services related to military actions including 

combat operations, strategic planning, intelligence, logistics, training, material and 

technical support and other. 

d) Security services refer to armed guarding of property and people, elaboration and 

implementation of informational security measures, other activities implying use of 

any technical and other devices which are not harmful to people and environment in 

order to protect legitimate rights and interests of their clients; 

e) License (authorization) is a special authorization for specified activities under the 

strict observance of licensing terms and obligations, which is issued by a licensing 

body to a legal entity or a physical person; 

f) Licensing refers to measures related to the issuing of license, redrawing 

documents, confirming license, suspension of license in case of administrative 

suspension of licentiate from business for violating obligations and provisions of 

license, recommencement or cessation of license, withdrawal of license, control of 

licensing bodies over the observance of obligations and terms of license by licentiates 

in their activities, introduction of license registries  as well as provision in an 

established way of information from license registries and other licensing information 

by interested persons. 

g) License registry refers to the data pool related to the issuing of license, redrawing 

documents, confirming license, suspension or recommencement of license, 

withdrawal of license. 

h) Human rights refer to civil, cultural, economic, political and social rights as set 

out in the International Bill of Human Rights and other human rights documents, as 

well as the right for development and the rights confirmed under international 

humanitarian law, international refugee law, international labour law and other related 

documents adopted within the system of the United Nations. 

i) Export of military and/or security services refers to military and security services 

which a private military or security company provides outside the territory of the state 

in which it is registered. 

j) Import of military and/or security services refers to military and/or security 

services which a private military or security company registered in a foreign state 

provides. 

 

                                                                                                                                                        
appropriate to distinguish between two terms in order to avoid possible differences during the 

discussions on behalf of the states which ban private military activities in their legislation. 
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Article 3 

State responsibility for the use of force 

1. Each State Party is responsible for the use of force under the international law. 

2. Each State Party shall  take such legislative and other measures as may be 

necessary to establish: 

a)  Rules of use of force aimed at ensuring security of the person, society and the 

state; 

b) Authorities and responsibilities of state bodies, organizations and officials which 

have the right to use coercive and combat means and/or carrying out special 

operations in the framework and in the situations under domestic and international 

law; 

c)   Procedures of transferring the rights to use force and combat means and/or to 

carry out special operations by non-governmental (private) bodies and persons; 

d) Special rules and licensing procedures for export of military and security services; 

e)  Special rules and licensing procedures for import of military and security 

services; 

3. Each State Party in accordance with the fundamental principals of its domestic 

law shall take legislative and other measures required to introduce: 

a)  prohibition to transfer the rights to use force, combat means and/or carrying out 

special operations by non-governmental (private) bodies and persons; 

b) prohibition to export of military and security services; 

c)  prohibition to import of military and security services; 

d) prohibition or restriction for its nationals to work in private military and security 

companies. 

 

Article 4 

Sphere of application 

1. The present Convention if not set out differently, applies to: 

a) Private military companies, 

b) Private security companies, 

c) Personnel of private military and security companies, carrying out their activities 

under national and international law. 

2. The present Convention does not apply to: 

a) Physical persons and legal entities which recruit, train, employ or finance 

mercenaries, 

b) Mercenaries, whose activities contradicts the International convention against the 

Recruitment, Use, Financing and Training of Mercenaries and other related 

international agreements.  

 

 

PART II Principles 

 

Article 5 

Lawfulness (rule of law) 

1. In implementation of the Convention the States Parties shall ensure that private 

military and security companies, the personnel of private military and security 

companies, all governmental and non-governmental employees, structures and bodies 

related in any way to their activities, should function under officially adopted laws 
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which are equally implemented and independently used and which are consistent with 

international human rights norms and standards. 

2. Each State Party shall take such legislative and other measures as may be 

necessary to make private military and security companies and their personnel 

observe the legislation of other states where they provide military and/or security 

services. 

3. The agreements on provision of military and/or security services concluded by 

private military and security companies as well as their employees shall be consistent 

with the legislation of states: 

- in which territory such entities are established and registered; 

- in which territory such entities carry out their activities and provide services; 

- Which nationals are employed to work for such entities. 

 

Article 6 

Protection of sovereignty 

1. States Parties shall carry out their obligations under this Convention in a 

manner consistent with the principles of sovereign equality and territorial 

integrity of States and that of non-intervention in the domestic affairs of other 

States. 

2. Nothing in this Convention entitles a State Party to undertake in the territory 

of another State the exercise of jurisdiction and performance of functions that 

are reserved exclusively for the authorities of that other State by its domestic 

law. 

 

Article 7 

Respect and observance of human rights 

1. Each State Party shall take legislative and other measures as may be 

necessary to make private military and security companies established and 

functioning in its territory as well as the personnel of private military and 

security companies bear responsibility in encouraging, observing guarantees of 

implementation, respecting, ensuring observance and protection of human rights 

set out in international and domestic law. 

2. In providing military and/or security services private military and security 

companies as well as their personnel are obliged to encourage, ensure the 

implementation, respect, and ensure the observance and protection of human 

rights set out in international and domestic law. 

 

Article 8 

Prohibition of mercenary activities 

Each State Party which has not still done it shall consider possible ratification of 

International convention against the Recruitment, Use, Financing and Training 

of Mercenaries. 

 

Article 9 

Impermissibility of the use of force 

Each State Party shall take such legislative and other measures as may be 

necessary to prohibit private military and security companies and their 

personnel to directly participate in armed conflicts of international or non-
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international character in the territory of any state, in military actions or in 

terroristic acts aimed at: 

- Overthrow of legitimate governments or undermining in any way of 

constitutional order, legal, economic, financial bases of the state; 

- Coercive change of internationally acknowledged borders of the state; 

- Violation of sovereignty, support of foreign occupation of a part or the whole 

territory of state; 

- Encroachment on the life, physical immunity or security of physical persons, 

- Acts of terrorism, 

- Establishment of control over the natural resources of the state; 

- Coercive extrusion of population from areas of permanent residence. 

 

Article 10 

Refusal from the excessive use of firearms 

1. Each State Party shall take legislative and other measures as may be 

necessary to prevent military and security companies and their personnel from 

use of weapons of mass destruction. 

2. Each State Party shall take legislative and other measures as may be 

necessary to prohibit private military and security companies and their 

personnel to use firearms, ammunition and equipment as well as methods of 

conducting fighting and special operation of such character which cause 

excessive damage or unnecessary suffer or which are non-selective in their 

essence violating norm of international law of armed conflicts. 

 

Article 11 

Prevention Illicit Trafficking in Firearms, Their Parts and Components and 

Ammunition 

1. Each State Party shall establish or maintain an effective system of licensing 

or authorization, as well as of measures on private military and security 

companies and their personnel for the transfer of firearms, their parts and 

components and ammunition. 

2. Each State Party shall, within available means, take such measures as may be 

necessary to ensure that licensing or authorization procedures are secure and 

that the authenticity of licensing or authorization documents can be verified or 

validated. 

3. In an effort to detect, prevent and eliminate the theft, loss or diversion of, as 

well as the illicit manufacturing of and trafficking in, firearms, their parts and 

components and ammunition by private military and security companies and 

their personnel, each State Party shall take appropriate measures: 

a) To require the security of firearms, their parts and components and 

ammunition at the time of manufacture, import, export and transit through its 

territory; and 

b) To increase the effectiveness of import, export and transit controls, including, 

where appropriate, border controls, and of police and customs transborder 

cooperation. 

 

Article 12 

Responsibility of state control 

1. Each State Party shall: 



 

 
229 

a) Establish comprehensive domestic regime of regulation and oversight over 

the activities in its territory of private military and security companies and their 

personnel including the foreign ones, in order to prevent and reveal any forms of 

illegal activities and mercenarism; 

b) In order to ensure that administrative, regulative, law enforcement and other 

bodies, implementing the regime of regulation and oversight over the activities 

of private military and security companies and their personnel, as well as 

structures counteracting mercenarism, are able to cooperate and exchange 

information on national and international level under domestic legislation, 

consider the establishment of the respective body for operative information 

about the activities of private military and security companies which shall act as 

a national center of collection, analysis and exchange of information concerning 

possible violations of national and international laws on their behalf. 

2. States Parties consider the question of application of practically possible 

measures for revealing facts of providing military and security services outside 

their territories and for establishing control over the provision of such services 

as consistent with the safeguards aimed at ensuring the proper use of 

information and not impeding to their legal implementation in any way. Such 

measures may imply the requirement to provide reports on the transborder 

military and security services by physical persons and legal entities. 

3. In the establishment of domestic regime of regulation and oversight 

according to the provisions of the Article and not violating any other Articles of 

the present Convention all States Parties are recommended to guide by the 

respective initiatives of regional, interregional and multilateral organizations 

against mercenarism. 

4. All States Parties seek to develop and encourage global, regional, 

subregional and bilateral cooperation between judicial bodies and law 

enforcement structures as well as financial regulation bodies in order to fight 

against mercenarism. 

 

 

PART III Legislative regulation and oversight 

 

Article 13 

Obligatoriness of special legislative regulation 

All States Parties shall take such measures within their domestic legislative 

systems as may be necessary to legally acknowledge the provision of military 

services, security services, export/import of military and security services as 

special activities which do not fall only under  the scope of common law and 

which demand special (separate) legal regulation. 

 

Article 14 

Registration and accountability 

1. Each State Party shall take such legislative and other measures as may be 

necessary to establish: 

- Special and obligatory procedure of governmental registration of 

establishment of private military and security companies; 

- Special requirements for persons employed to work for private military and 

security companies; 



 

 
230 

- Special procedure of annual obligatory domestic accountability of private 

military and security companies, 

- Special procedure of annual obligatory accountability of foreign private 

military and security companies providing their services in the territory of the 

State Party, 

- Prohibition to its nationals and legal entities to register private military and 

security companies in the offshores. 

2. Each State Party shall establish and support general state registry of private 

military and security companies. 

3. Each State Party shall set out governmental bodies responsible for registry of 

private military and security companies and exercise control over their activities 

as well as inform other States Parties through the depositary of the present 

Convention. 

Article 15.  

Licensing 

1. Each State Party shall take such legislative and other measures as may be 

necessary to make private military and security companies and their personnel 

carry out their activities only under respective licenses (authorizations). 

2. All licenses (authorizations) issued to private military and security 

companies and their personnel shall be registered in the general registry of the 

State Party. 

 

Article 16 

Licensing import and export of military and security services 

1. Each State Party shall take such legislative and other measures as may be 

required to make private military and security companies and their personnel 

import and export their services only under the respective licenses 

(authorizations). At that, the license (authorization) for the operations related to 

exporting military and security services shall be issued by the respective body of 

the State Party in which territory the respective entity has its permanent 

residence under the domestic law. 

2. Each State Party, in case it allows importing military and security services 

shall publish in its national official sources and inform the UN Secretary 

General about the rules of licensing as well as provide information on  changes 

and supplements. 

3. Private military and security companies and their personnel possessing 

licenses (authorizations) on exporting military and/or security services issued by 

the competent bodies of the State Party can conclude contracts for providing 

such services in the territory of the other State Party only after the license 

(authorization) to import such services is issued to them by the competent 

bodies of the latter. 

4. Each State Party shall take such legislative and other measures as may be 

necessary in order to: 

- ensure the obligatory informing of a state not party to the present 

Convention about the issued licenses to private military and security companies 

and their personnel to export of military and/or security services to this state, 

- make private military and security companies and their personnel which 

posses licenses (authorizations) to export military and/or security services 

issued by the competent bodies of the State Party in carrying out single acts or 
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regular activity in the territory of any State not party to the Convention, inform 

the competent bodies of this foreign state about the fact and content of such acts 

and activities. 

 

Article 17 

Exemption of licensing import of military and security services 

Importing military and security services are not obligatory: 

a) For officials and experts in the UN actions – when private and security 

companies and their personnel provide military and security services within the 

context of maintenance and reconstruction of international peace and security 

operation launched by the competent body of the UN in accordance with the UN 

Charter and conducted under the leadership and oversight of the UN; 

b) When private and security companies and their personnel provide military 

and security services acting under the agreement as a part of armed forces or 

military units of a State Party thus falling under the scope of the legal regime of 

combatants as set out in the Geneva Conventions from August 13, 1949 and 

Additional Protocols to the Conventions. 

 

Article 18 

Personnel of private military and security companies 

1. Employees of private military and security companies act under the contract 

with these entities and their labor activities are regulated by the legislation of 

the States Parties in which territory the company is registered under the 

domestic law. 

2. In case of providing services related to export/import of military and security 

services the activities of personnel of private military and security companies 

are regulated correspondent to the legislation of the State Party which issued 

license (authorization) on importing such services. 

3. Physical persons employed by private military and security companies 

should be professionally trained and vetted for the professional appropriateness 

to provide military and security services as well as to carry out actions related to 

the use of special equipment and firearms. 

Such training and vetting shall be conducted in accordance with the procedure 

defined by the legislation of the State Party in which territory private military 

and/or security company is registered under the domestic law. 

4. The personnel of private military and security companies providing military 

and security services in the territory of the foreign country has to respect 

sovereignty and laws of this country, refrain from any actions inconsistent with 

the provided services, not to interfere into the domestic affairs of this country, 

not to participate in the political activities and in the conflicts in its territory, as 

well as to take all necessary measures to avoid the losses among the citizens and 

causing damage to the environmental and industrial infrastructure, objects of 

historical and cultural importance. 

5. The personnel of private military and security companies providing military 

and security services in the territory of the foreign state has to observe the 

norms of international humanitarian law, above all as set out in the Geneva 

Conventions from August 12, 1949 and in the Additional Protocols from July 8, 

1944 and strictly adhere to the norms and standards of ensuring human rights 

and freedoms. 
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Article 19 

Regulation of use of firearms (force) 

Each State Party shall take such legislative and other measures as may be 

necessary to establish the rules of use of firearms (force) by the personnel of 

private military and security companies considering that: 

a) Employees may carry firearms in providing military and security services; 

b) In providing military and security services  employees may use weapons in 

the following circumstances: 

- To ensure their own security and protection from any encroachment on their 

life and health as exercising the essential right for self-defense: 

- In case of attempts of coercive removal from performing their direct 

functions or attempt of disarmament; 

- To repulse armed attacks of illegal including terrorist armed groups and 

formations as well as to detent and disarm them; 

- To protect citizens from the coercive encroachments on their life and health 

at the place of service; 

c) In case of using firearms the personnel has to strictly follow the rules of 

preliminary warning of combat use of firearms; in this case all possible 

measures for the protection of elderly people, women, children and other 

persons should be taken except for the situation of their armed resistance or 

attacks  that threaten the life of the personnel and other citizens if it is 

impossible to cease such attack by other means; 

d) In using the personnel as officials and experts by the United Nations 

firearms (force) should be used in accordance with the procedures set out in the 

respective mandate of the UN operation and orders of the international 

command of the operation; 

e) When private military and security companies and their personnel provide 

military and security services acting under the agreement as a part of armed 

forces or military units of the State Party the use of force is regulated by the 

norms of its military and other respective legislation. 

 

Article 20 

Additional measures 

1. In addition to the measures set out in Articles 14-19 of the present 

Convention each State Party to the extent possible and consistent with its legal 

system shall take legislative, administrative and other effective measures to 

promote the conscientiousness of the activities of private military and security 

companies and their personnel. 

2. Each State Party shall take measures to ensure the effectiveness of actions of 

its bodies in the sphere of prevention and detection of offences by private 

military and security companies and prosecution for them including the 

provision of sufficient independence to such bodies to prevent illegal influence 

on their activities. 

3. The States Parties shall consider the possibility of broadening and exchange 

of the analytical knowledge on the activities of private military and security 

companies among each other through international and regional organizations. 

To this purpose in the appropriate situations general definitions, standards and 

methodology should be elaborated. 
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4. Each State Party shall consider the possibility of exerting control over its 

politics and practical measures for regulating the activities of private military 

and security companies as well as carrying out assessment of their efficiency 

and effectiveness. 

 

 

 

PART IV Responsibility 

 

Article 21 

Criminalization of offences in the sphere of military and security services 

1. Each State party shall take such measures as may be necessary to criminalize 

mercenarism as foreseen in the International Convention against the Recruitment, 

Use, Financing and Training of Mercenaries and other related international treaties. 

2. Each State party under Article 16 of the Convention shall take such legislative and other 

measures as may be necessary to acknowledge as a penal action export and import of military 

and security services without the correspondent licenses (authorizations). 
Article 22 

Establishment of jurisdiction 

1. Each State party shall take such measures as may be necessary to establish 

its jurisdiction over the crimes set out in article 22 when: 

(a) The crime is committed in the territory of that State; or 

(b) The crime is committed by a national of that State.  

2. A State party may also establish its jurisdiction over any of the crimes set out 

in article 22 when: 

(a) The crime is committed against a national of that State; or 

(b) The crime is committed by a stateless person who has his or her habitual 

residence in the territory of that State.  

3. Upon ratifying, accepting, approving or acceding to this Convention, each 

State party shall notify the Secretary-General of the United Nations of the 

measures it has taken with respect to the establishment of jurisdiction under this 

article. Should any subsequent change take place, the State party concerned 

shall immediately notify the Secretary-General of the change.  

4. Each State party shall likewise take such measures as may be necessary to 

establish its jurisdiction over the crimes set out in article 22 in cases where the 

alleged offender is present in its territory and it does not extradite such person to 

any of the States parties which have established their jurisdiction in accordance 

with paragraphs 1 or 2 of the present article.  

5. Each State party which establishes jurisdiction under subparagraphs 1(b) and 

paragraphs 2 or 4 of the present article shall make the crimes set out in article 

22 punishable by at least the same penalties which would apply when they are 

committed in its territory. 

6. This Convention does not exclude the exercise of any criminal jurisdiction 

established by a State party in accordance with its national law.  

 

Article 23 

Jurisdiction over other crimes 

1. Each State party shall take such measures as may be necessary to establish 

its jurisdiction over other crimes committed by the personnel of private military 
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and security companies in providing their services in the territory of other State 

party or state not party to the present Convention. 

2. The questions of jurisdiction and legal assistance related to the 

investigations of crimes committed by the personnel of private military and 

security companies in providing their services in the territory of other State 

party or state not party to the present Convention may be regulated by a separate 

international agreement concluded between these states. 

 

Article 24 

Extradition 

1. To the extent that the crimes set out in article 21 and 24 are not extraditable 

offences in any extradition treaty existing between States parties, they shall be 

deemed to be included as extraditable offences in the treaty. States parties 

undertake to include such offences as extraditable offences in every extradition 

treaty to be subsequently concluded by them.  

2. When a State party which makes extradition conditional on the existence of a 

treaty receives a request for extradition from another State party with which it 

does not have an extradition treaty, the requested State party may, at its option, 

consider this Convention as a legal basis for extradition in respect of the 

offences. Extradition shall be subject to the other conditions provided in the law 

of the requested State party.  

3. States parties which do not make extradition conditional on the existence of a 

treaty shall recognize the crimes as extraditable offences between themselves, 

subject to the conditions provided by the law of the requested State party.  

4. The provisions of all extradition treaties between States parties with regard to 

the crimes set out in article 22 and 24 shall be deemed to be modified as 

between States parties to the extent that they are incompatible with this 

Convention.  

 

Article 25 

Mutual legal assistance 

1. States Parties shall afford one another the widest measure of mutual legal 

assistance in investigations, prosecutions and judicial proceedings in relation to 

the offences covered by this Convention and shall reciprocally extend to one 

another similar assistance where the requesting State Party has reasonable 

grounds to suspect that the victims, witnesses, proceeds, instrumentalities or 

evidence of such offences are located in the requested State Party. 

2. States parties shall carry out their obligations under paragraph 1 of the present 

article in conformity with any treaties or other arrangements on mutual legal 

assistance that may exist between them. In the absence of such treaties or 

arrangements, States parties shall afford one another assistance in accordance 

with their national law. 

 

Article 26 

Transfer of criminal proceedings  
States parties shall consider the possibility of transferring to one another proceedings for the 

prosecution of a crime to the offences covered by this Convention in cases where such transfer 

is considered to be in the interests of the proper administration of justice. 
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Article 27 

Notification of outcome of proceedings 

The State party where the alleged offender is prosecuted under article 22 and 24 

shall in accordance with its national law or applicable procedures, communicate 

the final outcome of the proceedings to the Secretary-General of the United 

Nations, who shall transmit the information to other States parties and to the 

host State.  

 

Article 28 

Liability of legal persons 

1. Each State Party shall adopt such measures as may be necessary, consistent 

with its legal principles, to establish the liability of legal persons for 

participation in serious crimes involving an organized criminal group and for the 

offences established in accordance with articles 22 and 24 of this Convention. 

2. Subject to the legal principles of the State Party, the liability of legal persons 

may be criminal, civil or administrative. 

3. Such liability shall be without prejudice to the criminal liability of the natural 

persons who have committed the offences. 

4. Each State Party shall, in particular, ensure that legal persons held liable in 

accordance with this article are subject to effective, proportionate and dissuasive 

criminal or non-criminal sanctions, including monetary sanctions. 

 

Article 29 

Signature, ratification, acceptance, approval and accession 

1. This Convention shall be open to all States for signature [ ………] at United 

Nations Headquarters in New York until […………..]. 

2. This Convention shall also be open for signature by international 

organizations provided that at least one member State of such organization has 

signed this Convention in accordance with paragraph 1 of this article. 

3. This Convention is subject to ratification, acceptance or approval. Instruments 

of ratification, acceptance or approval shall be deposited with the Secretary-

General of the United Nations. A international organization may deposit its 

instrument of ratification, acceptance or approval if at least one of its member 

States has done likewise. In that instrument of ratification, acceptance or 

approval, such organization shall declare the extent of its competence with 

respect to the matters governed by this Convention. Such organization shall also 

inform the depositary of any relevant modification in the extent of its 

competence. 
4. This Convention is open for accession by any State or any international organization of 

which at least one member State is a Party to this Convention. Instruments of accession shall be 

deposited with the Secretary-General of the United Nations. At the time of its accession, a 

international organization shall declare the extent of its competence with respect to matters 

governed by this Convention. Such organization shall also inform the depositary of any relevant 

modification in the extent of its competence. 

 

Article 30 

Entry into force 

1. This Convention shall enter into force on the […………………] day after the 

date of deposit to the UN Secretary General of the [………………] instrument 

of ratification, acceptance, approval or accession. For the purpose of this 
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paragraph, any instrument deposited by a international organization shall not be 

counted as additional to those deposited by member States of such organization. 

2. For each State or international organization ratifying, accepting, approving or 

acceding to this Convention after the deposit of the [……………….] instrument 

of such action, this Convention shall enter into force on the thirtieth day after 

the date of deposit by such State or organization of the relevant instrument. 

 

Article 31 

Amendment 

1. After the expiry of three years from the entry into force of this Convention, a 

State Party may propose an amendment and file it with the Secretary-General of 

the United Nations, who shall thereupon communicate the proposed amendment 

to the States Parties and to the Conference of the Parties to the Convention for 

the purpose of considering and deciding on the proposal. The Conference of the 

Parties shall make every effort to achieve consensus on each amendment. If all 

efforts at consensus have been exhausted and no agreement has been reached, 

the amendment shall, as a last resort, require for its adoption a two-thirds 

majority vote of the States Parties present and voting at the meeting of the 

Conference of the Parties. 

2. Regional international organizations, in matters within their competence, 

shall exercise their right to vote under this article with a number of votes equal 

to the number of their member States that are Parties to this Convention. Such 

organizations shall not exercise their right to vote if their member States 

exercise theirs and vice versa. 

3. An amendment adopted in accordance with paragraph 1 of this article is 

subject to ratification, acceptance or approval by States Parties.  

4. An amendment adopted in accordance with paragraph 1 of this article shall 

enter into force in respect of a State Party ninety days after the date of the 

deposit with the Secretary-General of the United Nations of an instrument of 

ratification, acceptance or approval of such amendment. 

5. When an amendment enters into force, it shall be binding on those States 

Parties which have expressed their consent to be bound by it. Other States 

Parties shall still be bound by the provisions of this Convention and any earlier 

amendments that they have ratified, accepted or approved. 

 

Article 32 

Denunciation 

1. A State Party may denounce this Convention by written notification to the 

Secretary-General of the United Nations. Such denunciation shall become 

effective one year after the date of receipt of the notification by the Secretary-

General. 

2. A international organization shall cease to be a Party to this Convention when 

all of its member States have denounced it. 

 

Article 32 

Depositary and languages 

1. The Secretary-General of the United Nations is designated depositary of this 

Convention. 
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2. The original of this Convention, of which the Arabic, Chinese, English, 

French, Russian and Spanish texts are equally authentic, shall be deposited with 

the Secretary-General of the United Nations. 

 

 

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly 

authorized thereto by their respective Governments, have signed this 

Convention. 
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Approach and Methodology 

 

Approach 

 

 As explained in the “Findings” section of the draft, the Wisconsin International 

Law Society (WILS) Model Law Project determined that the majority of current data 

suggests that a mechanism for regulating Private Military and Security Companies would 

be more effective in the current climate than would broadening the present definition of 

mercenary for the purpose of covering a number of services provided by PMSC and 

banning functions which should not be performed by such companies because they are 

inherently governmental. The task of elimination would be further complicated with 

respect to drawing such a definition from existing laws because existing legislation, on 

the national and international levels, focuses on identifying and punishing individual 

mercenaries. PMSCs are capable, by virtue of size, might, resources, lack of oversight, 

corruption, recklessness, and negligence, of posing a much greater danger to human 

rights and State sovereignty than could any individual mercenary. Rather than drawing 

from traditional, individual targeted frameworks for understanding mercenaries, we 

determined to target the PMSC as an “animal unique and separate” from the individual 

mercenary. These “Armies of Fortune” have replaced the traditional “Soldier of Fortune” 

in our crosshairs. 

 To ease application of these regulatory suggestions, we opted for plain language 

that can be easily and quickly adapted to the needs of different States. Part of this 

approach required us to recast the questions of a mercenary’s citizenship, his motivations, 

his desire for financial compensation, and the status, location, affiliation, and motivations 

of his employer as questions about the nature of specific tasks, activities, and contracts. If 

a task was traditionally performed by the military and a contract requires it to be 

performed by employees of a private company, we considered that task to be a private  
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military activity. If a private employee is awarded a contract to perform a collection of 

activities traditionally performed by the military (for example, the training of prison 

guards, the interrogation of detainees, the armed escort of supply vehicles), we 

considered this to be a private military contract. Companies that bid on and perform these 

contracts are, for the purpose of this model law, as it applies to the specific contract, 

private military companies. 

 We have addressed private security companies as private entities that perform 

tasks traditionally performed by police and other domestic security forces within the 

home state.  There are companies that work oversees in support of military operations 

that refer to themselves as “Private Security Companies.” However, if a company acts in 

the performance of contracts which require employees to be armed, to use force against 

civilian populations, to provide armed escorts to government vehicles, or any other tasks 

traditionally performed by the military and outsourced to the private sector, such a 

company is considered a Private Military Company for the purposes of this regulation. 

 As many of the suggested regulations can be applied to Private Military and 

Private Security Companies, we employed the term PMSCs throughout except when 

distinguishing between the two was necessary. 

 

Methodology 

 

The fourteen members of the WILS Model Law Project were first divided into 

five committees. Each committee was asked to conduct independent research on issues of 

legislative construction, “transition” countries (those in which recruiting, training, etc. 

occurs), private military companies (those companies that perform military tasks 

overseas), private security companies (companies which perform police and related 

security tasks domestically), and business or “best practices” regulation efforts.  The 

purpose of these committees were to identify existing laws, conventions, treaties and 

other instruments that could serve as guides for the WILS draft and identify existing 

critiques of these laws and challenges to implementation. 

Project leaders then determined international and non-U.S. treaties, conventions, and 

laws, an in-depth understanding of which would be most vital to producing a successful 

model law draft with the volunteer resources available. Although students were 
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encouraged to conduct additional research, primary focus was directed to the following 

laws/treaties/conventions: 

 

� 1907 Hague Convention V respecting the Rights and Duties of Neutral Powers 

and Persons in Case of War on Land 

� Charter of the United Nations (Art. 2, par. 4) 

� 1949 Geneva Conventions Common Article Three 

� Protocol I (relating to the Protection of Victims of International Armed Conflicts) 

� Protocol II (relating to the Protection of Victims of Non-International Armed 

Conflicts) 

� International Convention against the Recruitment, Use, Financing and Training of 

Mercenaries 

� OAU Convention for the Elimination of Mercenarism in Africa of July 1977. 

The students, having familiarized themselves with the problems presented by 

PMSCs in a human rights context through committee-guided research, were then 

assigned a relevant law and asked to draft a memo assessing their assigned law according 

to the following criteria. 

 

� Implementation: has the law been implemented at a national level by other 

countries?  How was it implemented?  Were there obstacles to its 

implementation? 

 

� Effectiveness: has it been effective at the national/international level?  Why or 

why not? 

 

� Existing Criticism: What are some of the criticisms leveled at that particular law 

and/or its implementation into national laws?  Who or what bodies/institutions are 

responsible for this criticism? 

 

� Generalization: possible ideas for what could be changed, and how its language 

could be generalized so that any State could draw from its principles to elaborate 

its own law. 

 

� Model Law quality: how can the general principles of that particular law/treaty be 

incorporated into a law at the national level?  For example, which body of 

government would be in charge of enforcement?  Of licensing? Of prosecutions? 

 

The Student Research Project Coordinator compiled members research memos 

and endeavored to draft a model law that addressed members concerns and incorporated 

their assessments of existing law to produce a document that would reflect the group’s 
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best efforts in the endeavor to provide effective regulation of PMSCs that violate human 

rights and infringe on State sovereignty. 
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I. PURPOSE AND FINDINGS 

 

A. The purpose of this document is to suggest guidelines for realistic, effective 

regulation of PMSCs with the aim of protecting human rights and preserving 

State sovereignty. 

 

B. Findings 

 

1. Sufficient data does not yet exist to determine conclusively whether or not 

PMSCs reduce or increase the cost to the State of fulfilling essential 

functions and accomplishing traditionally State-performed tasks. 

 

2. Because of the lack of accountability for acts committed by private 

military and security employees, PMSCs inherently pose a greater threat 

to civilians than do the military and police counterparts these private 

employees replace. 

 

3. Comprehensive regulation will not only provide the civilian population 

with a better human rights protection but will also protect States from 

PMSCs’ infringement on the State monopoly on the use of force. 

 

4. As the use of PMSCs is currently widespread, with private companies 

fulfilling essential State functions in some areas to the extent that banning 

them does not seem realistic, regulation appears to be a more practicable 

“next step” approach to the problem of PMSCs, human rights, State 

sovereignty, and the State monopoly on the legitimate use of force. 

 

5. A lack of political will to eliminate or regulate PMSCs is widely 

acknowledged in every recent conference and report.  The monitoring and 

control of PMSCs has been left to the companies themselves which have 

adopted different and unevenly applied self regulatory procedures.  Grave 

and consistent human rights violations and abuses as well as tragic events 

such as the Nisour Square massacre of 16 September 2007 have shown 

that self-regulation alone is not sufficient. 

 

6. Economic sanctions and incentives for companies that meet or fail to meet 

international standards for recruitment, training, and self-regulation should 

form a portion of any legislation adopted relating to PMSCs. This 

document proposes a strategy tying eligibility for lucrative government 

contracts to responsible behavior with regard to protecting human rights 

and respecting State sovereignty. 

 

7. Despite this document’s focus on regulation, it is hereby acknowledged 

that, drawing on international definitions of a State and Customary  
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International Law regarding the State monopoly on the legitimate use of 

force, there exist a number of activities which are inherently governmental 

and fundamentally inappropriate for outsourcing to private companies. 

Performance of these activities should be restricted to State actors only. 

 

 

 

II.  DEFINITIONS 

 

A.  Private Military and Security Companies (PMSCs): refers generally to 

private entities providing military, police, security, or related services 

which are employed by or under contract with national or State 

governments, national agencies international governmental and non-

governmental organizations as well as transnational and private 

companies. This term should be interpreted broadly, but at minimum 

includes all companies, the employees of which are armed or trained with 

the ability to cause bodily harm, that act domestically or overseas. 

 

B. Private Military Companies: refers to companies assisting, accompanying, 

or supporting the mission of the national military. Includes companies that 

perform traditionally military tasks abroad and companies acting under 

contract or command of a government body in performance of 

traditionally military or constabulary tasks within domestic borders. 

 

C. Private Security Companies: refers to companies performing State security 

functions, such as police, law enforcement, investigative, tasks. This term 

includes companies under contract or command of a government body to 

provide for the administration and/or operation of any detention facilities, 

related to the penal system, immigration and border patrol services, etc. 

This term includes any private company with arrest, detention, strike-

breaking, or interrogation powers and includes any private company with 

a government mandate to maintain state order or to protect assets, public 

or private, at the request of the State. 

 

D. Home State: this term is used in this document to refer to the State in 

which a PMSC is headquartered when the PMSC also conducts the 

operation in question in that State. This is to distinguish between a 

sending-State, or a State that sends PMSCs to operate in foreign countries, 

or host-States, those States in which PMSCs sent by the sending-State 

conduct their operations. The term home State will be employed primarily 

when discussing Private Security Companies. 
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E. Host State: the State to which a PMSC is sent to conduct its operations. 

 

F. Sending-State: the State in which a PMSC is headquartered and/or where 

its highest level business decisions are conducted. The sending-State sends 

PMSCs to a foreign host-State. In some instances the PMSC of a sending 

State may be registered in another State. 

 

G. Adopting State: refers to a State in the process of or planning stage for 

adopting legislation to control PMSCs on a national level. 

 

 

 

 

III.  INTERAGENCY TASK FORCE ON THE USE AND REGULATION OF 

PMSCs 

 

  
A. States intending to establish judicial, administrative and investigative 

oversight on PMSCs activities should create an Interagency Task Force 

responsible for adopting legislation and set up regulatory mechanisms to 

control and monitor their activities, including a system of registering and 

licensing that would authorize these companies to operate and allow them to 

be sanctioned when the norms are not respected. When establishing such 

regulatory systems of registration and licensing of private military and private 

security companies and individuals working for them, mechanisms should be 

put in place to determine minimum requirements for the obligatory 

transparency and accountability of firms, provide for the background 

screening and vetting of private military and private security company 

personnel, ensure adequate training of such personnel on international human 

rights and international humanitarian law, as well as rules of engagement 

consistent with applicable law and international standards, and establish 

effective complaint and monitoring systems, including parliamentary 

oversight.  

 

B. This Task Force should be created by the Executive with the authority to 

regulate PMSCs within the home-State and when acting under government 

contract abroad. 

 

C. This Task Force should include representatives of all government bodies that 

issue contracts to private companies at a level of authority to be decided by 

the adopting State.  Defense, Foreign Ministry/Department of State, Labor, 

Finance, and Accountability institutions, at minimum, should be represented. 
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D. This Task Force could draw upon the recommendations of this model law and 

international human rights norms to draft a list of activities fundamentally 

inappropriate for outsourcing, consequences for private companies that 

engage in such fundamentally public activities, and a dual ranking system for 

the classification of government contracts and for PMSCs that bid for said 

contracts. 

 

E. Recommendations generated by this Task Force could be a source for 

legislation and administrative regulation. Authority to draft, introduce, and 

enact legislation will differ depending on adopting States’ legislative 

processes. As such, wherever this document makes reference to the Task 

Force’s duty to enact, draft, publish, etc. legislation or regulation, it should be 

assumed that this duty extends as far as the authority of the Task Force to 

participate in legislation extends. 

 

 

 

IV.  ACTIVITIES FUNDAMENTALLY INAPPROPRIATE FOR OUTSOURCING 

TO PMSCs 

 

A.  The Task Force would establish, clearly articulate, and make known to 

the public and to all government contractors in the form of a widely, freely 

accessible, written document that there are some functions that the State 

alone may perform. The Task Force would compile an exhaustive list of 

activities prohibited to private companies and their employees. Suggested 

prohibited activities are, but are not limited to: 

 

1. Military operations: Whether acting as soldiers or in support 

positions, it is not appropriate to utilize private contractors in 

military activities, such as tactical combat roles, static and 

mobile security, defending facilities and escorting convoys and 

people in armed conflicts and situations of low intensity armed 

conflict. 

 

2. Independent military and contingency operations using PMSCs 

to act in a military capacity separate from the sending-State 

when States want to minimize political attention or circumvent 

arms embargoes: It is not appropriate for PMSCs to act in a 

military capacity separate from the sending-State. 

 

a. Sending- State must have a military or political presence 

in host-State to send PMSC personnel in a military 

capacity. 
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b. Parties to internal State conflicts cannot import PMSC 

employees from a foreign sending-State independent of a 

military or political presence from the sending-State. 

c. PMSC employees that enter into combat on behalf of a 

party to internal political conflict within a foreign State 

will be considered mercenaries and in violation of 

international law. 

d. Contracts to serve as personal security for government 

officials, NGO’s, aid organizations, or government or 

international regulatory bodies should not be considered 

independent military operations. 

 

3. Weapons and explosives: firing without having been actually 

fired upon or any use of explosives, search and recovery, or 

construction-related demolition are military activities. It is not 

appropriate for contractors to fire weapons except in training 

and defensive circumstances. It is not appropriate for 

contractors to use explosives to advance military or offensive 

objectives. 

 

a. Regarding defensive actions, firing when fired upon, 

there are certain types of ammunition which are 

inappropriate for use by PMSCs. PMSCs engaged in 

military or police action should be prohibited from 

employing any type of ammunition not permitted to their 

military or police counterparts engaged in similar 

activities. 

 

4. Military Counseling-Arming/Advising/Training: It is 

absolutely not appropriate for a contractor to supply arms to 

foreign nationals under any circumstances. In a number of 

circumstances training and/or advising in police, prison, or 

military employees is an inappropriate activity for private 

companies. When describing prohibited activities, the Task 

Force should consider the kind of training offered (strategic, 

weapons/demolition-related, educational, administrative) and 

the groups that may be trained by PMSC advisors (Foreign 

governments? Anti-government groups? Paramilitary groups?  

Drug cartels etc…?). 

 

5. Military Counseling-Intelligence: the Task Force should 

consider that private employees are not legally accountable for 

breaches of loyalty or confidentiality in the same way as 

military and government-run intelligence employees. The Task  
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Force should consider prohibiting the hiring of private 

employees for intelligence work or should consider limiting 

such hiring to certain lower levels of secret clearance. 

 

6. Interrogation: although many governments do not have enough 

highly trained interrogators or translators to meet current 

demands, the Task Force should consider this task as 

inappropriate to employ contract interrogators and translation. 

Interrogation and translation expose an extremely vulnerable 

population (detainees) to great potential for abuse of power in a 

situation that does not lend itself to transparency or regulation. 

At minimum the Task Force should determine that: 

 

a. Interrogators and translators are used only strictly within 

on-site military or state-run police chain of command. 

b. A military or police officer of comparable or superior 

rank/experience should be assigned to each contract 

interrogator or translator at all times to observe and report 

to the chain of command. 

 

7. Dangerous military support activities such as penetration into 

"black" or "red" areas (military designations for geographical 

areas –roads, etc. - under imminent threat of violent attack by 

insurgents): although many contracts require, and many 

companies undertake, this activity, it is not appropriate for this 

type and level of risk to be undertaken by private employees. 

These activities should be carried out by military personnel. 

The Task Force should account for conflict between practical 

reality and labor and human rights concerns in its ranking 

system by providing: 

 

a.  Security guards or special guarded convoys would be an 

exception to the “inappropriate activities” designation, 

but to receive this exception, PMSCs would have to 

demonstrate for each employee or each convoy that it is 

specifically trained, armed, and armored for these 

activities. 

 

B. The Task Force would establish, publish, and arrange for the enforcement 

of strict criminal and financial consequences for private companies and 

private employees that engage in the activities designated as inappropriate 

for outsourcing. At minimum, any private employee engaging in these 

activities should be considered a mercenary and subject to relevant 

penalties under international laws and the laws of the home, host, and  
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sending-states. The Task Force should draft, publish, and incorporate into 

national law, a definition of mercenary consistent with customary 

international law. 

 

V. REGULATING ACTIVITIES APPROPRIATE FOR OUTSOURCING TO 

PMSCs 

 

A. The Task Force would establish, publish, and make widely and freely 

accessible to the public and to PMSCs a list of activities that can be 

appropriately and legally conducted by PMSCs under, national, federal, state, 

and international laws. 

 

B. The Task Force would create a dual ranking system coordinating two factors 

 

1. The risk that the activity will result in human rights abuses or 

inappropriate encroachment upon the authority of the host-state 

(or home-state in the case of Private Security Companies)  

 

2. The degree to which a company bidding for a government 

contract complies with the Task Force’s minimum standards 

for PMSCs for the protection of human rights and state 

sovereignty. 

 

C.  The Task Force would issue rankings, to be reviewed annually, to PMSCs 

that wish to be eligible to bid on government contracts. PMSCs would be 

ranked from Tier 1 (highest possible) to Tier 5 (lowest possible) according to 

each company’s compliance with the Task Force’s minimum standards for the 

protection of human rights and State sovereignty. Companies that do not 

submit requested information to the Task Force for the purpose of determining 

a ranking would not be eligible to bid on government contracts. 

 

1. Minimum standards to be considered when ranking companies 

would include: 

 

a. Hiring/recruitment practices 

i. No criminal record 

ii. Adults only (not under 18) 

iii. Officially hired employees (must have a 

contract) 

iv. Contracts drafted and executed in good faith 

v. Procedures in place to eliminate former war 

criminals from applicant pool. 
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b. Training and education of personnel 

i. No drug use (regular screenings) 

ii. Trained with the weapons required to use 

iii. Emergency medical training if working in 

conflict areas. 

iv. Employee education and training programs 

regarding human rights and international 

humanitarian law, religion and culture of the 

host-State, etc. 

 

c. Company regulations, disciplinary procedures 

i. Incorporation of Task Force requirements 

into internal policy. 

ii. PMSC policy for regulating and punishing 

human rights abuses is clear and enforced 

among employees.  In case of inappropriate 

employee activity and/or violation of human 

rights, international or host-state law, 

PMSCs should cooperate fully with 

government investigations and prosecutions. 

iii. Effective internal disciplinary company 

response, separate from sending-State and 

host-State criminal systems, in case of 

inappropriate employee activity, violation of 

human rights, international or host-State 

law. 

iv. Regular record-keeping, employee review, 

and re-training to ensure problem employees 

do not continue to work with vulnerable 

populations and to ensure that non-problem 

employees receive the necessary training 

and education to continue to comply with 

Task Force standards. 

v. Transparency: policies and compliance data 

should be published when possible and 

made available to Task Force when 

requested. All possible efforts should be 

made to minimize and expose corruption. 

 

d. Efforts on the part of PMSC to coordinate with 

sending- and host-State governments, militaries, and aid 

organizations to ensure humane treatment and 

expeditious rescue of PMSC employees detained 

against their will in conflict situations. 
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e. Compliance with information requests: 

 

i. By government officials during 

investigations of human rights violations, 

corruption, and other abuses of power. 

ii. By the Task Force when reviewing rankings. 

 

f. Any other criteria set by the Task Force 

 

D. The Task Force would issue rankings, to be reviewed annually, to ALL 

GOVERNMENT CONTRACTS available for bidding to PMSCs.  Rankings 

for contracts will mirror rankings for companies by utilizing a Tier 1 to Tier 5 

scale, based upon the risk that, in the performance of a particular contract, a 

contractor could violate human rights or state sovereignty. 

 

1. Minimum standards to be considered when ranking 

contracts will include: 

a. Amount and degree of potential contact with host-state 

civilian population 

b. Amount and degree of potential contact with host-state 

military and/or police. 

c. Degree to which contractor will be required to be 

armed: 

i. Type of arms required 

ii. Quantity of armed employees 

iii. Degree of training required for armed 

employees to pose minimal risk to 

vulnerable populations. 

d. Frequency of attacks within area in which contract is to 

be performed (risk to safety of PMSC employees). 

e. Adequacy of military or police support in conflict areas 

or other dangerous zones. 

f. Opportunities for corruption and/or abuse of 

government trust, privileges under the contract, 

government authority, etc. 

g. Opportunities for oversight and regulation. 

h. Transparency: To what extent will government 

regulators and/or the public be aware of the nature of 

the tasks to be performed? 

i. Any other criteria set by the Task Force 
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E. A contractor can ONLY bid for and be awarded contracts of its own rank 

and/or below. Tier 1 companies can bid for and be awarded any of the 5 levels 

of contracts.  These companies have demonstrated a commitment to 

incorporating human rights and state sovereignty concerns into business 

practices and have provided employees with the training, education, and 

equipment necessary to conduct themselves appropriately in situations 

required of a Tier 1 contractor. Tier 5 companies will be legally prohibited 

from bidding on any contract ranked above Tier 5.  These companies have 

demonstrated the least willingness to comply with minimum standards and 

therefore should be engage in activities determined to have the least risk of 

abuse. 

 

 

VI.  PMSC HUMAN RIGHTS AND STATE SOVEREIGNTY STANDARDS 

COMPLIANCE REPORT 

 

A. In addition to the above regulatory responsibilities, the Interagency Task 

Force would publish the results of company and contract rankings in an 

annual report evaluating and making known to the public efforts of adopting 

State PMSC efforts to comply with national and international human rights 

and civil rights laws. 



 253 

Appendix 

 

 It is difficult to accurately demonstrate how the dual ranking system would work, as 

adopting States will develop different criteria. However, as this proposed system is unique, and a 

clear understanding is critical, we have included this appendix as a basic example for the benefit 

of the working group. 

Contract A requires that a company provide the food, food preparation, and serving staff for a 

population of approximately 5,000 diplomatic and security personnel in a heavily fortified 

“international zone” within a volatile conflict area. Security for supply vehicles is a separate 

contract, as is construction of mess halls, and purchasing and maintenance of food preparation 

and serving equipment. The contract requires only the contractor arrange for the purchasing, 

preparation and distribution of food alone. Due to isolation within the international zone, there 

will be no regular contact between food service employees and the local population. Depending 

on how the model law criteria are implemented in the adopting state, and depending upon the 

history of attacks penetrating the “international zone” and civilian casualties, the Task Force 

could rank this contract anywhere from Tier 3 to Tier 5. 

 

Company A is a supply and logistics company that specializing in acquiring large amounts of 

food, transporting it long distances, and distributing that food to large populations.  The company 

retains its own corps of food preparation and serving staff.  These employees are trained to 

respond to kitchen-related emergencies, such as choking and fire, and undergo a training course 

on religious dietary restrictions relevant to the parts of the world where the employees are to be 

assigned. Company A hires employees through stringent vetting procedures and requires each 

employee to undergo a brief human rights orientation and sign a document agreeing to abide by 

company policy, which is in minimum compliance with Task Force standards. Depending on 

how the model law criteria are implemented in the adopting state, the Task Force could rank this 

company from Tier 3 to Tier 5. 

 

Contract B requires that a company provide armed guards to protect diplomatic personnel in their 

travels outside of the international zone within a volatile conflict area.  Attempted terror attacks 

on diplomatic vehicles are common outside the international zone, particularly when traffic is at 

a standstill, as during traffic jams and at security checkpoints. The contract would require guards 

to travel regularly through the streets of the conflict area, exposing them and their charges to a 

high risk of injury or death and to the possibility of abduction and detention by enemy 

combatants. The contract would therefore require guards to possess a high degree of training in 
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tactical combat roles and to be heavily armed and skilled with a variety of weapons. As the 

contract would be entirely performed outside the security of the international zone, the contract 

would entail a high degree of interaction with local residents of the conflict area. This would 

undoubtedly be a Tier 1 contract. 

 

Company B operates training facilities around its home state. It recruits highly trained former-

military officers and provides the latest weapons and technology. Employees undergo a 

mandatory orientation as to the cultural and social norms they can expect when posted abroad 

and how to interact respectfully with the local population of the conflict area. In execution of 

past contracts, when questions regarding employee behavior have arisen, Company B has 

claimed “trade secrets,” and refused to reveal employees’ identities or to cooperate with any 

governmental investigation.  The employees in question were reassigned to performance of other 

contracts held by Company B with no disciplinary action, reduction in pay, mandatory re-

training, or other consequences.  The company provides weapons and ammunition as requested 

by employees without a clear policy or regulation of such. Therefore, it is common for 

employees to carry exploding-tip ammunition, also known as “hollow-point” or “cop-killer” 

bullets, ammunition which is prohibited to the home-state military. Though its employees are 

highly-trained and are well prepared to carry out the requirements of Contract B, Company B’s 

lack of compliance with Task Force minimum standards for disclosure, cooperation with 

investigations, regulation of ammunition, and adequate internal disciplinary response to 

inappropriate employee behavior would earn the Company a Tier 3 or possibly Tier 4 ranking. 

Company B would therefore be ineligible to bid for Contract B. 

 

Company B would very likely be eligible to bid for Contract A.  It would then be up to the 

contracting government agency to determine if Company B possessed the expertise and 

infrastructure to adequately perform the tasks of Contract A for the lowest quoted cost. 
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P R E F ACE  

 
This document is the product of an initiative launched cooperatively by the Government of 

Switzerland and the International Committee of the Red Cross. It was developed with the 

participation of governmental experts from Afghanistan, Angola, Australia, Austria, Canada, 

China,  France, Germany, Iraq, Poland, Sierra Leone, South Africa, Sweden, Switzerland, the 

United Kingdom  of Great Britain and Northern Ireland, Ukraine, and the United States of 

America in meetings convened in January and November 2006, November 2007, and April and 

September  2008.  Representatives  of  civil  society  and  of  the private  military  and  security 

industry were consulted. 
 

 

The following understandings guided the development of this document: 

 
1.   That certain well-established rules of international law apply to States in their relations with 

private military and security companies (PMSCs) and their operation during armed conflict, 

in particular under international humanitarian law and human rights law; 

 
2.   That  this  document  recalls  existing  legal  obligations  of  States  and  PMSCs  and  their 

personnel (Part One), and provides States with good practices to promote compliance with 

international humanitarian law and human rights law during armed conflict (Part Two); 

 
3.   That  this  document  is  not  a  legally  binding  instrument  and  does  not  affect  existing 

obligations of States under customary international law or under international agreements to 

which  they are parties,  in particular  their  obligations  under  the Charter  of the  United 

Nations (especially its articles 2(4) and 51); 

 
4.   That this document should therefore not be interpreted as limiting, prejudicing or enhancing 

in any manner existing obligations under international law, or as creating or developing new 

obligations under international law; 

 
5.   That  existing  obligations  and  good  practices  may  also  be  instructive  for  post-conflict 

situations and for other, comparable situations; however, that international humanitarian law 

is applicable only during armed conflict; 

 
6.   That cooperation, information sharing and assistance between States, commensurate with 

each  State’s  capacities,  is  desirable  in  order  to  achieve  full  respect  for  international 

humanitarian law and human rights law; as is cooperative implementation with the private 

military and security industry and other relevant actors; 

 
7.   That this document should not be construed as endorsing the use of PMSCs in any particular 

circumstance but seeks to recall legal obligations and to recommend good practices if the 

decision has been made to contract PMSCs; 

 
8.   That while this document is addressed to States, the good practices may be of value for 

other  entities  such  as  international  organisations,  NGOs  and  companies  that  contract 

PMSCs, as well as for PMSCs themselves; 

 
9.   That for the purposes of this document: 

 

a)   “PMSCs” are private business entities that provide military and/or security services, 

irrespective of how they describe themselves. Military and security services include, in 

particular, armed guarding and protection of persons and objects, such as convoys, 
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buildings and other places; maintenance and operation of weapons systems; prisoner 

detention; and advice to or training of local forces and security personnel. 
 

b)   “Personnel  of a  PMSC” are persons  employed  by,  through  direct  hire  or  under  a 
contract with, a PMSC, including its employees and managers. 

 

c)   “Contracting  States”  are  States  that  directly  contract  for  the  services  of  PMSCs, 

including, as appropriate, where such a PMSC subcontracts with another PMSC. 
 

d)   “Territorial States” are States on whose territory PMSCs operate. 
 

e)   “Home States” are States of nationality of a PMSC, i.e. where a PMSC is registered or 

incorporated; if the State where the PMSC is incorporated is not the one where it has its 

principal place of management, then the State where the PMSC has its principal place of 

management is the “Home State”. 
 

 

The participating States commend this document to the attention of other States, international 

organisations, NGOs, the private military and security industry and other relevant actors, which 

are invited to adopt those good practices that they consider appropriate for their operations. The 

participating  States invite other States and international organisations to communicate their 

support for this  document to the Federal Department of Foreign Affairs of Switzerland. The 

participating States  also  declare their  readiness  to  review and,  if  necessary,  to revise this 

document in order to take into account new developments. 
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P AR T  O NE  

P E R T I N E N T I N TE RNA T I O NA L L E G A L O BL I G A T I O N S 

R EL A T I N G T O P R I VA TE M I L I T ARY AND S E CUR I T Y 

C O M P AN I ES  
 

 
 

I N T R O DU C T I ON  

 
The following statements aim to recall certain existing international legal obligations of States 

regarding  private military and security companies.  The statements are drawn from various 

international humanitarian and human rights agreements and customary international law. This 

document, and the statements herein, do not create legal obligations. Each State is responsible 

for complying with the  obligations it has undertaken pursuant to international agreements to 

which it is a party, subject to any reservations, understandings and declarations made, and to 

customary international law. 
 

 
 

A. C O N T RA C T I N G  S T A TES  

 
1.   Contracting States retain their obligations under international law, even if they contract 

PMSCs to perform certain activities. If they are occupying powers, they have an obligation 

to take all measures in their power to restore, and ensure, as far as possible, public order and 

safety, i.e. exercise vigilance in preventing violations of international humanitarian law and 

human rights law. 

 
2.   Contracting States have an obligation not to contract PMSCs to carry out activities that 

international humanitarian law explicitly assigns to a State agent  or authority, such as 

exercising the power of the responsible officer over prisoner of war camps or places of 

internment of civilians in accordance with the Geneva Conventions. 

 
3.   Contracting States have an obligation, within their power, to ensure respect for international 

humanitarian law by PMSCs they contract, in particular to: 
 

a)   ensure that PMSCs that they contract and their personnel are aware of their obligations 

and trained accordingly; 
 

b)  not encourage or assist in, and take appropriate measures to prevent, any violations of 
international humanitarian law by personnel of PMSCs; 

 

c)   take measures to suppress violations of international humanitarian law committed by 

the  personnel  of  PMSCs  through  appropriate  means,  such  as  military  regulations, 

administrative  orders  and  other  regulatory  measures  as  well  as  administrative, 

disciplinary or judicial sanctions, as appropriate. 

 
4.   Contracting States are responsible to implement their obligations under international human 

rights law, including by adopting such legislative and other measures as may be necessary 

to  give  effect  to  these  obligations.  To  this  end  they  have  the  obligation,  in  specific 

circumstances, to take  appropriate measures to prevent, investigate and provide effective 

remedies for relevant misconduct of PMSCs and their personnel. 

 
5.   Contracting States have an obligation to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, grave breaches of the 
Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to 
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search for persons alleged to have committed, or to have ordered to be committed, such 

grave  breaches and bring such persons, regardless of their nationality, before their own 

courts. They may also, if they prefer, and in accordance with the provisions of their own 

legislation, hand such persons over for trial to another State concerned, provided such State 

has made out a prima facie case, or to an international criminal tribunal. 

 
6.   Contracting States also have an obligation to investigate and, as required by international 

law, or  otherwise as appropriate, prosecute, extradite or surrender persons suspected of 

having committed other crimes under international law, such as torture or hostage taking, in 

accordance with their  obligations  under  international law.  Such prosecutions  are to be 

carried  out  in  accordance  with  international  law  providing  for  fair  trial,  mindful  that 

sanctions be commensurate with the gravity of the crime. 

 
7.   Although entering into contractual relations does not in itself engage the responsibility of 

Contracting States, the latter are responsible for violations of international humanitarian 

law,  human rights law, or other rules of international law committed by PMSCs or their 

personnel  where such violations are attributable to the Contracting State, consistent with 

customary international law, in particular if they are: 
 

a)   incorporated by the State into their regular armed forces in accordance with its domestic 

legislation; 
 

b)  members of organised armed forces, groups or units under a command responsible to 

the State; 
 

c)   empowered to exercise elements of governmental authority if they are acting in that 

capacity  (i.e.  are  formally  authorised  by  law  or  regulation  to  carry  out  functions 

normally conducted by organs of the State); or 
 

d)   in fact acting on the instructions of the State (i.e. the State has specifically instructed the 

private actor’s conduct) or under its direction or control (i.e. actual exercise of effective 

control by the State over a private actor’s conduct). 

 
8.   Contracting States have an obligation to provide reparations for violations of international 

humanitarian law and human rights law caused by wrongful conduct of the personnel of 

PMSCs when such conduct is attributable to the Contracting States in accordance with the 

customary international law of State responsibility. 
 

 
 

B. T E R R I T O R I A L  S T A TES  

 
9.   Territorial States have an obligation, within their power, to ensure respect for international 

humanitarian law by PMSCs operating on their territory, in particular to: 
 

a)   disseminate,  as  widely  as  possible,  the text  of the  Geneva  Conventions  and  other 

relevant norms of international humanitarian law among PMSCs and their personnel; 
 

b)  not encourage or assist in, and take appropriate measures to prevent, any violations of 

international humanitarian law by personnel of PMSCs; 
 

c)   take measures to suppress violations of international humanitarian law committed by 

the  personnel  of  PMSCs  through  appropriate  means  such  as  military  regulations, 
administrative  orders  and  other  regulatory  measures  as  well  as  administrative, 

disciplinary or judicial sanctions, as appropriate. 
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10. Territorial States are responsible to implement their obligations under international human 

rights law, including by adopting such legislative and other measures as may be necessary 

to  give  effect  to  these  obligations.  To  this  end  they  have  the  obligation,  in  specific 

circumstances, to take  appropriate measures to prevent, investigate and provide effective 

remedies for relevant misconduct of PMSCs and their personnel. 

 
11. Territorial States have an obligation to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, grave breaches of the 

Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to 

search for  persons alleged to have committed, or to have ordered to be committed, such 

grave breaches and  bring such persons, regardless of their nationality, before their own 

courts. They may also, if they prefer, and in accordance with the provisions of their own 

legislation, hand such persons over for trial to another State concerned, provided such State 

has made out a prima facie case, or to an international criminal tribunal. 

 
12. Territorial States also have an obligation to investigate and, as required by international law, 

or  otherwise as appropriate, prosecute, extradite or surrender persons suspected of having 

committed  other  crimes  under  international  law,  such  as  torture or  hostage taking,  in 

accordance with  their  obligations  under  international law.  Such prosecutions  are to be 

carried  out  in  accordance  with  international  law  providing  for  fair  trial,  mindful  that 

sanctions be commensurate with the gravity of the crime. 

 
13. In situations of occupation, the obligations of Territorial States are limited to areas in which 

they are able to exercise effective control. 
 

 
 

C. H O ME  S T A TES  

 
14. Home States have an obligation, within their power, to ensure respect for international 

humanitarian law by PMSCs of their nationality, in particular to: 
 

a)   disseminate,  as  widely  as  possible,  the text  of the  Geneva  Conventions  and  other 
relevant norms of international humanitarian law among PMSCs and their personnel; 

 

b)  not encourage or assist in, and take appropriate measures to prevent, any violations of 

international humanitarian law by personnel of PMSCs; 
 

c)   take measures to suppress violations of international humanitarian law committed by 

the  personnel of PMSCs through appropriate means such as administrative or other 

regulatory  measures as  well as administrative,  disciplinary or judicial sanctions, as 

appropriate. 

 
15. Home States are responsible to implement their obligations under international human rights 

law, including by adopting such legislative and other measures as may be necessary to give 

effect to these obligations. To this end they have the obligation, in specific circumstances, to 

take  appropriate  measures  to  prevent,  investigate  and  provide  effective  remedies  for 

relevant misconduct of PMSCs and their personnel. 

 
16. Home States have an obligation to enact any legislation necessary to provide effective penal 

sanctions  for  persons  committing,  or  ordering to be committed,  grave breaches  of the 

Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to 

search for  persons alleged to have committed, or to have ordered to be committed, such 

grave breaches and  bring such persons, regardless of their nationality, before their own 

courts. They may also, if they prefer, and in accordance with the provisions of their own 
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legislation, hand such persons over for trial to another State concerned, provided such State 

has made out a prima facie case, or to an international criminal tribunal. 

 
17. Home States also have an obligation to investigate and, as required by international law, or 

otherwise  as appropriate, prosecute,  extradite or surrender persons suspected of having 

committed  other  crimes  under  international  law,  such  as  torture or  hostage taking,  in 

accordance with their  obligations  under  international law.  Such prosecutions  are to be 

carried  out  in  accordance  with  international  law  providing  for  fair  trial,  mindful  that 

sanctions be commensurate with the gravity of the crime. 
 

 
 

D. A LL  O T H E R  S T A TES  

 
18. All other States have an obligation, within their power, to ensure respect for international 

humanitarian law. They have an obligation to refrain from encouraging or assisting in 

violations of international humanitarian law by any party to an armed conflict. 

 
19. All other States are responsible to implement their obligations under international human 

rights law, including by adopting such legislative and other measures as may be necessary 

to give effect to these obligations. 

 
20. All other States have an obligation to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, grave breaches of the 

Geneva Conventions and, where applicable, Additional Protocol I, and have an obligation to 

search for  persons alleged to have committed, or to have ordered to be committed, such 

grave breaches and  bring such persons, regardless of their nationality, before their own 

courts. They may also, if they prefer, and in accordance with the provisions of their own 

legislation, hand such persons over for trial to another State concerned, provided such State 

has made out a prima facie case, or to an international criminal tribunal. 

 
21. All other States also have an obligation to investigate and, as required by international law, 

or  otherwise as appropriate, prosecute, extradite or surrender persons suspected of having 

committed  other  crimes  under  international  law,  such  as  torture or  hostage taking,  in 

accordance with  their  obligations  under  international law.  Such prosecutions  are to be 

carried  out  in  accordance  with  international  law  providing  for  fair  trial,  mindful  that 

sanctions be commensurate with the gravity of the crime. 
 

 
 

E. P M SC S  AND  T H E I R  P E R S O NN EL  

 
22. PMSCs are obliged to comply with international humanitarian law or human rights law 

imposed upon them by applicable national law, as well as other applicable national law such 

as criminal law, tax law, immigration law, labour law, and specific regulations on private 

military or security services. 

 
23. The personnel of PMSCs are obliged to respect the relevant national law, in particular the 

national criminal law, of the State in which they operate, and, as far as applicable, the law of 

the States of their nationality. 

 
24. The status of the personnel of PMSCs is determined by international humanitarian law, on a 

case by case basis, in particular according to the nature and circumstances of the functions 

in which they are involved. 
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25. If they are civilians under international humanitarian law, the personnel of PMSCs may not 

be the object of attack, unless and for such time as they directly participate in hostilities. 

 
26. The personnel of PMSCs: 

 

a)   are  obliged,  regardless  of  their  status,  to  comply  with  applicable  international 

humanitarian law; 
 

b)  are  protected  as  civilians  under  international  humanitarian  law,  unless  they  are 

incorporated into the regular armed forces of a State or are members of organised armed 

forces, groups or units under a command responsible to the State; or otherwise lose their 

protection as determined by international humanitarian law; 
 

c)   are entitled to prisoner of war status in international armed conflict if they are persons 

accompanying the armed forces meeting the requirements of article 4A(4) of the Third 

Geneva Convention; 
 

d)   to the extent they exercise governmental authority, have to comply with the State’s 
obligations under international human rights law; 

 

e)   are subject to prosecution if they commit conduct recognised as crimes under applicable 

national or international law. 
 

 
 

F. S U P E R I O R  R E S P O N S I B I L I TY  

 
27. Superiors of PMSC personnel, such as 

 

a)   governmental officials, whether they are military commanders or civilian superiors, or 

b)   directors or managers of PMSCs, 

may be liable for crimes under international law committed by PMSC personnel under their 

effective authority and control, as a result of their failure to properly exercise control over 

them,  in  accordance  with the rules  of  international  law.  Superior  responsibility  is  not 

engaged solely by virtue of a contract. 
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P AR T  T WO  

G OO D P RAC T I C E S R EL A T I N G T O P R I VA TE M I L I T ARY 

AND  S E C U R I T Y  C O M P AN I ES  
 

 
I N T R O DU C T I ON  

 
This Part contains a description of good practices that aims to provide guidance and assistance 

to States  in ensuring respect for international humanitarian law and human rights law and 

otherwise promoting responsible conduct in their relationships with PMSCs operating in areas 

of armed conflict. They may also provide useful guidance for States in their relationships with 

PMSCs operating outside of areas of armed conflict. 

 
The good practices do not have legally binding effect and are not meant to be exhaustive. It is 

understood that a State may not have the capacity to implement all the good practices, and that 

no State has the legal obligation to implement any particular good practice, whether that State is 

a Contracting State, a Territorial State, or a Home State. States are invited to consider these 

good practices in defining their relationships with PMSCs, recognising that a particular good 

practice may not be appropriate in all circumstances and emphasising that this Part is not meant 

to imply that States should necessarily follow all these practices as a whole. 

 
The good practices are intended, inter alia, to assist States to implement their obligations under 

international  humanitarian  law and  human rights  law.  However,  in  considering  regulation, 

States  may also  need  to  take into account  obligations  they  have under  other  branches  of 

international  law,  including  as  members  of  international  organisations  such  as  the  United 

Nations, and under international law relating to trade and government procurement. They may 

also need to take into account bilateral agreements between Contracting States and Territorial 

States. Moreover, States are encouraged to fully implement relevant provisions of international 

instruments  to  which  they  are  Parties,  including  anti-corruption,  anti-organised  crime  and 

firearms conventions. Furthermore, any  of  these good practices will need to be adapted in 

practice to the specific situation and the State’s legal system and capacity. 
 

 
 

A. G OO D P RAC T I C E S F O R C O N T R A C T I N G S T A T ES  

 
States contemplating to contract PMSCs should evaluate whether their legislation, as well as 

procurement and contracting practices, are adequate for contracting PMSCs. This is particularly 

relevant where Contracting States use the services of a PMSC in a State where law enforcement 

or regulatory capacities are compromised. 

 
In many instances, the good practices for Contracting States may also indicate good practices 

for other clients of PMSCs, such as international organisations, NGOs and companies. 

 
In this sense, good practices for Contracting States include the following: 

 

 
 

I. Determination of services 
 
1.   To determine which services may or may not be contracted out to PMSCs; in determining 

which services may not be contracted out, Contracting States take into account factors such 

as whether a particular service could cause PMSC personnel to become involved in direct 

participation in hostilities. 
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II. Procedure for the selection and contracting of PMSCs 
 
2.   To assess the capacity of the PMSC to carry out its activities in conformity with relevant 

national law, international humanitarian law and international human rights law, taking into 

account the inherent risk associated with the services to be performed, for instance by: 
 

a)   acquiring information relating to the principal services the PMSC has provided in the 
past; 

 

b)   obtaining references from clients for whom the PMSC has previously provided similar 

services to those the Contracting State is seeking to acquire; 
 

c)   acquiring  information  relating  to  the  PMSC’s  ownership  structure  and  conducting 

background  checks  on  the  PMSC  and  its  superior  personnel,  taking  into  account 

relations with subcontractors, subsidiary corporations and ventures. 

 
3.   To provide adequate resources and draw on relevant expertise for selecting and contracting 

PMSCs. 

 
4.   To  ensure  transparency  and  supervision  in  the  selection  and  contracting  of  PMSCs. 

Relevant mechanisms may include: 
 

a)   public disclosure of PMSC contracting regulations, practices and processes; 
 

b)   public disclosure of general information about specific contracts, if necessary redacted 

to address national security, privacy and commercial confidentiality requirements; 
 

c)   publication of an overview of incident reports or complaints, and sanctions taken where 

misconduct has been proven; if necessary redacted to address national security, privacy 

and commercial confidentiality requirements; 
 

d)   oversight by parliamentary bodies, including through annual reports or notification of 

particular contracts to such bodies. 
 

 
 

III. Criteria for the selection of PMSCs 
 
5.   To adopt criteria that include quality indicators relevant to ensuring respect for relevant 

national  law, international humanitarian law and human rights law, as set out in good 

practices 6 to 13. Contracting States should consider ensuring that lowest price not be the 

only criterion for the selection of PMSCs. 

 
6.   To  take into  account,  within  available  means,  the past  conduct  of  the PMSC  and  its 

personnel, which includes ensuring that the PMSC has: 
 

a)   no reliably attested record of involvement in serious crime (including organised crime, 

violent crime, sexual offences, violations of international humanitarian law, bribery and 

corruption) and,  insofar as the PMSC or its personnel had engaged in past unlawful 

conduct, has appropriately remedied such conduct, including by effectively cooperating 

with official authorities, taking disciplinary measures against those involved, and, where 

appropriate and consistent with findings of wrongdoing, providing individuals injured 

by their conduct with appropriate reparation; 
 

b)   conducted comprehensive inquiries within applicable law regarding the extent to which 

any of  its  personnel, particularly those who are required to carry weapons as part of 
 

 
 

Page 11 



 266  

 Swiss Initiative, in Cooperation with the International Committee of the Red Cross, on 

Private Military and Security Companies 

 

 

their duties, have a reliably attested record of not having been involved in serious crime 

or have not been dishonourably discharged from armed or security forces; 
 

c)   not previously been rejected from a contract due to misconduct of the PMSC or its 
personnel. 

 
7.   To take into account the financial and  economic capacity of the PMSC, including for 

liabilities that it may incur. 

 
8.   To take into account whether it and its personnel possess or are in the process of obtaining 

requisite registrations, licenses or authorisations. 

 
9.   To take into account whether it maintains accurate and up to date personnel and property 

records, in particular, with regard to weapons and ammunition, available for inspection on 

demand by the Contracting State and other appropriate authorities. 

 
10. To take into account that the PMSC’s personnel are sufficiently trained, both prior to any 

deployment  and  on  an  ongoing  basis,  to  respect  relevant  national  law,  international 

humanitarian law and human rights law; and to establish goals to facilitate uniformity and 

standardisation  of  training  requirements.  Training  could  include  general  and  task-  and 

context-specific topics, preparing personnel for performance under the specific contract and 

in the specific environment, such as: 
 

a)   rules on the use of force and firearms; 
 

b)   international humanitarian law and human rights law; 
 

c)   religious, gender, and cultural issues, and respect for the local population; 
 

d)   handling complaints by the civilian population, in particular by transmitting them to the 

appropriate authority; 
 

e)   measures against bribery, corruption, and other crimes. 
 

Contracting States consider continuously reassessing the level of training by, for example, 

requiring regular reporting on the part of PMSCs. 

 
11. To take into account whether the PMSC: 

 

a)   acquires its equipment, in particular its weapons, lawfully; 
 

b)   uses equipment, in particular weapons, that is not prohibited by international law; 
 

c)   has  complied  with  contractual  provisions  concerning  return  and/or  disposition  of 

weapons and ammunition. 

 
12. To take into account the PMSC’s internal organisation and regulations, such as: 

 

a)   the existence and implementation of policies relating to international humanitarian law 

and human rights law, especially on the use of force and firearms, as well as policies 

against bribery, corruption, and other crimes; 
 

b)  the  existence  of  monitoring  and  supervisory  as  well  as  internal  accountability 
mechanisms, such as: 

 

i. internal investigation and disciplinary arrangements in case of allegations of wrong- 

doing by its personnel; 
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ii.   mechanisms enabling persons affected by the conduct of the personnel of the PMSC 

to lodge a complaint, including both third party complaint mechanisms and whistle- 

blower protection arrangements; and 
 

iii.  regular performance reporting, specific incident reporting, and reporting on demand 

to  the   Contracting  State  and  under  certain  circumstances  other  appropriate 

authorities; 
 

iv.  requiring   PMSC   personnel   and   its   subcontracted   personnel   to   report   any 

misconduct to the PMSC’s management or a competent authority. 

 
13. To consider the respect of the PMSC for the welfare of its personnel, as protected by labour 

law and other relevant national law. Relevant factors may include: 
 

a)   providing personnel a copy of any contract to which they are party in a language they 

understand; 
 

b)   providing personnel with adequate pay and remuneration arrangements commensurate 

to their responsibilities and working conditions; 
 

c)   adopting operational safety and health policies; 
 

d)   ensuring personnel unrestricted access to their own travel documents; and 

e)    preventing unlawful discrimination in employment. 

 
 

IV. Terms of contract with PMSCs 
 
14. To  include  contractual  clauses  and  performance  requirements  that  ensure  respect  for 

relevant   national  law,  international  humanitarian  law  and  human  rights  law  by  the 

contracted PMSC. Such clauses, reflecting and implementing the quality indicators referred 
to above as selection criteria, may include: 

 

a)   past conduct (good practice 6); 
 

b)   financial and economic capacity (good practice 7); 
 

c)   possession of required registration, licenses or authorisations (good practice 8); 
 

d)   personnel and property records (good practice 9); 
 

e)   training (good practice 10); 
 

f) lawful acquisition and use of equipment, in particular weapons (good practice 11); 
 

g)   internal organisation and regulation and accountability (good practice 12); 
 

h)   welfare of personnel (good practice 13); 
 

Contractual clauses may also provide for the Contracting State’s ability to terminate the 

contract  for  failure to  comply  with  contractual provisions.  They  may  also  specify  the 
weapons required for contract performance, that PMSCs obtain appropriate visas or other 

authorizations from the  Territorial State, and that appropriate reparation be provided to 

those harmed by the misconduct of PMSCs and their personnel. 

 
15. To require by contract that the conduct of any subcontracted PMSC is in conformity with 

relevant  national law, international humanitarian law and international human rights law, 

including by: 
 

a)   establishing the criteria and qualifications for the selection and ongoing employment of 

subcontracted PMSCs and personnel; 
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b)   requiring  the  PMSC  to  demonstrate  that  subcontractors  comply  with  equivalent 

requirements as the PMSC initially contracted by the Contracting State; 
 

c)   ensuring that the PMSC is liable, as appropriate and within applicable law, for the 
conduct of its subcontractors. 

 
16. To require, if consistent  with force protection requirements and safety of the assigned 

mission,  that the personnel of the PMSC be personally identifiable whenever they are 

carrying out activities in discharge of their responsibilities under a contract. Identification 

should: 
 

a)   be visible from a  distance where mission and context  allow,  or  consist  of a  non- 
transferable identification card that is shown upon demand; 

 

b)   allow for a clear distinction between a PMSC’s personnel  and the public authorities in 

the State where the PMSC operates. 
 

The same should apply to all means of transport used by PMSCs. 

 
17. To consider  pricing and  duration  of a  specific contract as a  way to promote relevant 

international humanitarian law and human rights law. Relevant mechanisms may include: 
 

a)   securities or bonds for contractual performance; 
 

b)   financial rewards or penalties and incentives; 
 

c)   opportunities to compete for additional contracts. 

 
18. To require, in consultation with the Territorial State, respect of relevant regulations and 

rules of  conduct by PMSCs and their personnel, including rules on the use of force and 

firearms, such as: 
 

a)   using  force and  firearms  only  when  necessary  in  self-defence  or  defence  of  third 

persons; 
 

b)   immediate  reporting  to  and  cooperation  with  competent  authorities,  including  the 
appropriate contracting official, in the case of use of force and firearms. 

 

 
 

V. Monitoring compliance and ensuring accountability 
 
19. To  provide  for  criminal  jurisdiction  in  their  national  legislation  over  crimes  under 

international law and their national law committed by PMSCs and their personnel and, in 

addition, to consider establishing: 
 

a)   corporate criminal responsibility for crimes committed by the PMSC, consistent with 

the Contracting State’s national legal system; 
 

b)   criminal jurisdiction over serious crimes committed by PMSC personnel abroad. 

 
20. To provide for non-criminal accountability mechanisms for improper or unlawful conduct 

of PMSCs and their personnel, including: 
 

a)   contractual sanctions commensurate to the conduct, including : 
 

i. immediate or graduated termination of the contract; 
 

ii.   financial penalties; 
 

iii.  removal from consideration for future contracts, possibly for a set time period; 
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iv.  removal of individual wrongdoers from the performance of the contract; 
 

b)  referral of the matter to competent investigative authorities; 
 

c)   providing for civil liability, as appropriate. 

 
21. To provide for,  in addition  to the  measures  in  good practices  19  and  20,  appropriate 

administrative and other  monitoring mechanisms to ensure the proper  execution of the 

contract and the accountability of contracted PMSCs and their personnel for their improper 

and unlawful conduct; in particular to: 
 

a)   ensure that those mechanisms are adequately resourced and have independent audit and 

investigation capacity; 
 

b)   provide Contracting State government personnel on-site with the capacity and authority 

to   oversee  proper   execution  of  the  contract  by  the  PMSC  and  the  PMSC’s 

subcontractors; 
 

c)   train  relevant  government  personnel,  such  as  military  personnel,  for  foreseeable 
interactions with PMSC personnel; 

 

d)   collect information concerning PMSCs and personnel contracted and deployed, and on 

violations and investigations concerning their alleged improper and unlawful conduct; 
 

e)   establish  control  arrangements,  allowing  it  to  veto  or  remove  particular  PMSC 

personnel during contractual performance; 
 

f) engage PMSCs, Territorial States, Home States, trade associations, civil society and 
other relevant actors to foster information sharing and develop such mechanisms. 

 
22. When negotiating agreements with Territorial States which contain rules affecting the legal 

status of and jurisdiction over PMSCs and their personnel: 
 

a)   to consider the impact of the agreements on the compliance with national laws and 

regulations; 
 

b)   to address the issue of jurisdiction and immunities to ascertain proper coverage and 

appropriate civil, criminal, and administrative remedies for  misconduct, in order to 

ensure accountability of PMSCs and their personnel. 

 
23. To cooperate with investigating or regulatory authorities of Territorial and Home States, as 

appropriate, in matters of common concern regarding PMSCs. 
 

 
 

B. G OO D  P RAC T I C E S  F O R  T E R R I T O R I A L  S T A T ES  

 
The following good practices aim to provide guidance to Territorial States for governing the 

supply  of  military and security services  by  PMSCs and  their  personnel  on their  territory. 

Territorial States should evaluate whether their domestic legal framework is adequate to ensure 

that the conduct of  PMSCs  and their personnel is in conformity with relevant national law, 

international humanitarian law and human rights law or whether it needs to establish further 

arrangements to regulate the activities of PMSCs. 

 
Acknowledging  the  particular  challenges  faced  by  Territorial  States  in  armed  conflict, 

Territorial  States may accept information provided by the Contracting State concerning the 

ability of a PMSC to carry out its activities in conformity with international humanitarian law, 

human rights law and relevant good practices. 
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In this sense, good practices for Territorial States include the following: 
 

 
 

I. Determination of services 
 
24. To determine which services may or may not be carried out on their territory by PMSCs or 

their personnel; in determining which services may not be carried out, Territorial States take 

into account  factors such as whether a particular service could cause PMSC personnel to 

become involved in direct participation in hostilities. 
 

 
 

II.  Authorisation to provide military and security services 
 
25. To require PMSCs to obtain an authorisation to provide military and security services in 

their territory (“authorisation”), including by requiring: 
 

a)   PMSCs  to  obtain  an  operating  license  valid  for  a  limited  and  renewable  period 

(“corporate operating license”), or for specific services (“specific operating license”), 

taking into account the fulfilment of the quality criteria set out in good practices 31 to 

38; and/or; 
 

b)   individuals to register or obtain a license in order to carry out military or security 

services for PMSCs. 
 

 
 

III. Procedure with regard to authorisations 
 
26. To designate a central authority competent for granting authorisations. 

 
27. To allocate adequate resources and trained personnel to handle authorisations properly and 

timely. 

 
28. To assess, in determining whether to grant an authorisation, the capacity of the PMSC to 

carry out its activities in conformity with relevant national law, international humanitarian 

law and international human rights law, taking into account the inherent risk associated with 

the services to be performed, for instance by: 
 

a)   acquiring information relating to the principal services the PMSC has provided in the 

past; 
 

b)   obtaining references from clients for whom the PMSC has previously provided similar 

services or clients in the Territorial State; 
 

c)   acquiring  information  relating  to  the  PMSC’s  ownership  structure  and  conduct 

background checks on the PMSC and its personnel, taking into account relations with 

subcontractors, subsidiary corporations and ventures, or obtain information from the 

Contracting State on these matters. 

 
29. To ensure transparency with regard to authorisations. Relevant mechanisms may include: 

 

a)   public disclosure of authorisation regulations and procedures; 
 

b)   public disclosure of general information on granted authorisations, including on the 

identity of authorised PMSCs and their number of personnel, if necessary redacted to 

address national security, privacy and commercial confidentiality requirements; 
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c)   publication of an overview of incident reports or complaints, and sanctions taken where 

misconduct has been proven; if necessary redacted to address national security, privacy 

and commercial confidentiality requirements; 
 

d)   oversight by parliamentary bodies, including through annual reports or notification of 

particular contracts to such bodies; 
 

e)   publishing and adhering to fair and non-discriminatory fee schedules for authorisations. 
 

 
 

IV. Criteria for granting an authorisation 
 
30. To ensure that PMSCs fulfil certain quality criteria relevant for the respect of relevant 

national  law, international humanitarian law and human rights law by the PMSC and its 

personnel, including those set out below. 

 
31. To require that the conduct of PMSCs and of any PMSC subcontracted is in conformity 

with relevant national law, international humanitarian law and international human rights 

law, which includes ensuring that: 
 

a)   the  PMSC  notifies  any  subcontracting  of  military  and  security  services  to  the 

authorisation authority; 
 

b)   the PMSC can demonstrate that its subcontractors comply with equivalent requirements 

as the PMSC which initially obtained an authorisation by the Territorial State; 
 

c)   the subcontractor is in possession of an authorisation; 
 

d)   the PMSC initially granted authorisation is liable, as appropriate and within applicable 

law, for the conduct of its subcontractors. 

 
32. To  take into  account,  within  available  means,  the past  conduct  of  the PMSC  and  its 

personnel, which includes ensuring that the PMSC has: 
 

a)   no reliably attested record of involvement in serious crime (including organised crime, 

violent crime, sexual offences, violations of international humanitarian law, bribery and 

corruption) and,  insofar as the PMSC or its personnel had engaged in past unlawful 

conduct, has appropriately dealt with such conduct, including by effectively cooperating 

with official authorities, taking disciplinary measures against those involved, and where 

appropriate and consistent with findings of wrongdoing, providing individuals injured 

by their conduct with appropriate reparation; 
 

b)   conducted comprehensive inquiries within applicable law regarding the extent to which 

any of  its  personnel, particularly those who are required to carry weapons as part of 

their duties, have a reliably attested record of not having been involved in serious crime 

or have not been dishonourably discharged from armed or security forces; 
 

c)   not previously had an operating license revoked for misconduct of the PMSC or its 

personnel. 

 
33. To take into account the financial and  economic capacity of the PMSC, including for 

liabilities that it may incur. 

 
34. To take into account whether the PMSC maintains accurate and up to date personnel and 

property  records,  in  particular,  with  regard  to  weapons  and  ammunition,  available for 

inspection on demand by the Territorial State and other authorities. 
 
 
 
 

Page 17 



 272  

 Swiss Initiative, in Cooperation with the International Committee of the Red Cross, on 

Private Military and Security Companies 

 

 

35. To take into account that the PMSC’s personnel are sufficiently trained, both prior to any 

deployment  and  on  an  ongoing  basis,  to  respect  relevant  national  law,  international 

humanitarian law and human rights law; and to establish goals to facilitate uniformity and 

standardisation  of  training  requirements.  Training  could  include  general  and  task-  and 

context-specific topics, preparing personnel for performance under the specific contract and 

in the specific environment, such as: 
 

a)   rules on the use of force and weapons; 
 

b)  international humanitarian law and human rights law; 
 

c)   religious, gender, and cultural issues, and respect for the local population; 
 

d)   complaints handling; 
 

e)   measures against bribery, corruption, and other crimes. 
 

Territorial States consider continuously reassessing the level of training by, for example, 

requiring regular reporting on the part of PMSCs. 

 
36. Not to grant an authorisation to a PMSC whose weapons are acquired unlawfully or whose 

use is prohibited by international law. 

 
37. To take into account the PMSC’s internal organisation and regulations, such as: 

 

a)   the existence and implementation of policies relating to international humanitarian law 

and human rights law, especially on the use of force and firearms, as well as policies 

against bribery and corruption; 
 

b)  the existence of monitoring and supervisory measures as well as internal accountability 

mechanisms, such as: 
 

i. internal investigation and disciplinary arrangements in case of allegations of wrong- 
doing by its personnel; 

 

ii.   mechanisms enabling persons affected by the conduct of the personnel of the PMSC 

to  lodge  a  complaint,  including  both  third  party  complaints  mechanisms  and 

whistle-blower protection arrangements; 
 

iii.  regular reporting on the performance of the assignment and/or specific incident 

reporting; 
 

iv.  requiring   PMSC   personnel   and   its   subcontracted   personnel   to   report   any 

misconduct to the PMSC’s management or a competent authority. 

 
38. To consider the respect of the PMSC for the welfare of its personnel. 

 
39. To take into account, in considering whether to grant a license or to register an individual, 

good practices 32 (past conduct) and 35 (training). 
 

 
 

V. Terms of authorisation 
 
40. To include clauses to ensure that the conduct of the PMSC and its personnel is continuously 

in conformity with relevant national law, international humanitarian law and international 

human  rights  law.  The authorisation includes,  where appropriate,  clauses  requiring the 

PMSC and its personnel to implement the quality criteria referred to above as criteria for 

granting general and/or specific operating licenses and relating to: 
 

a)   past conduct (good practice 32); 
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b)   financial and economic capacity (good practice 33); 

c)    personnel and property records (good practice 34); 

d)   training (good practice 35); 

e)   lawful acquisitions (good practice 36); 
 

f) internal organisation and regulation and accountability (good practice 37); 
 

g)   welfare of personnel (good practice 38); 

 
41. To require the PMSC to post a bond that would be forfeited in case of misconduct or non- 

compliance with the authorisation, provided that the PMSC has a fair opportunity to rebut 

allegations and address problems. 

 
42. To determine, when granting a specific operating license, a maximum  number of PMSC 

personnel and equipment understood to be necessary to provide the services. 
 

 
 

VI. Rules on the provision of services by PMSCs and their personnel 
 
43. To have in place appropriate rules on the use of force and firearms by PMSCs and their 

personnel, such as: 
 

a)   using  force and  firearms  only  when  necessary  in  self-defence  or  defence  of  third 

persons; 
 

b)   immediately reporting to and cooperation with competent authorities in the case of use 

of force and firearms. 

 
44. To have in place appropriate rules  on the possession of weapons by PMSCs and their 

personnel, such as: 
 

a)   limiting the types and quantity of weapons and ammunition that a PMSC may import, 

possess or acquire; 
 

b)   requiring the registration of weapons, including their serial number and calibre, and 

ammunition, with a competent authority; 
 

c)   requiring PMSC personnel to obtain an authorisation to carry weapons that is shown 
upon demand; 

 

d)   limiting the number of employees allowed to carry weapons in a specific context or 

area; 
 

e)   requiring the storage of weapons and ammunition in a secure and safe facility when 
personnel are off duty; 

 

f) requiring that PMSC personnel carry authorised weapons only while on duty; 
 

g)   controlling  the  further  possession  and  use  of  weapons  and  ammunition  after  an 

assignment is completed, including return to point of origin or other proper disposition 

of weapons and ammunition. 

 
45. To require, if consistent  with force protection requirements and safety of the assigned 

mission,  that the personnel of the PMSC be personally identifiable whenever they are 

carrying out activities in discharge of their responsibilities under a contract. Identification 

should: 
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a)   be visible from a  distance where mission and context  allow,  or  consist  of a  non- 

transferable identification card that is shown upon demand; 
 

b)   allow for a clear distinction between a PMSC’s personnel  and the public authorities in 
the State where the PMSC operates. 

 

The same should apply to all means of transportation used by PMSCs. 
 

 
 

VII. Monitoring compliance and ensuring accountability 
 
46. To monitor compliance with the terms of the authorisation, in particular: 

 

a)   establish or designate an adequately resourced monitoring authority; 
 

b)   ensure that the civilian population is informed about the rules of conduct by which 

PMSC have to abide and available complaint mechanisms; 
 

c)   requesting local authorities to report on misconduct by PMSCs or their personnel; 
 

d)   investigate reports of wrongdoing. 

 
47. To provide a fair opportunity for PMSCs to respond to allegations that they have operated 

without or in violation of an authorisation. 

 
48. To impose administrative measures, if it is determined that a PMSC has operated without or 

in violation of an authorisation; such measures may include: 
 

a)   revocation or suspension of the authorisation or putting the PMSC on notice of either of 

these steps in case remedial measures are not taken within a set period of time; 
 

b)   removing specific PMSC personnel under the penalty of revoking or suspending the 

authorisation; 
 

c)   prohibition to re-apply for an authorisation in the future or for a set period of time; 
 

d)   forfeiture of bonds or securities; 
 

e)   financial penalties. 

 
49. To  provide  for  criminal  jurisdiction  in  their  national  legislation  over  crimes  under 

international law and their national law committed by PMSCs and their personnel and, in 

addition, to consider establishing corporate criminal responsibility for crimes committed by 

the PMSC, consistent with the Territorial State’s national legal system. 

 
50. To provide for non-criminal accountability mechanisms for improper and unlawful conduct 

of  PMSC and its personnel, including: 
 

a)   providing for civil liability; 
 

b)   otherwise requiring PMSCs, or their clients, to provide reparation to those harmed by 
the misconduct of PMSCs and their personnel. 

 
51. When negotiating agreements with Contracting States which contain rules affecting the 

legal status of and jurisdiction over PMSCs and their personnel: 
 

a)   to consider the impact of the agreements on the compliance with national laws and 

regulations; 
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b)   to address the issue of jurisdiction and immunities to ascertain proper coverage and 

appropriate civil, criminal, and administrative remedies for  misconduct, in order to 

ensure accountability of PMSCs and their personnel. 

 
52. To cooperate with investigating and regulatory authorities of Contracting and Home States 

in matters of common concern regarding PMSCs. 
 

 
 

C. G OO D  P RAC T I C E S  F O R  H O ME  S T A TES  

 
The following good practices aim to provide guidance to Home States for governing the supply 

of  military  and  security  services  by  PMSCs  and  their  personnel  abroad  (“export”).  It  is 

recognised  that other good practices for regulation - such as regulation of standards through 

trade  associations  and  through  international  cooperation  -  will  also  provide  guidance  for 

regulating PMSCs, but have not been elaborated here. 

 
In this understanding, Home States should evaluate whether their domestic legal framework, be 

it central or federal, is adequately conducive to respect for relevant international humanitarian 
law and human rights law by PMSCs and their personnel, or whether, given the size and nature 

of their national private military and security industry, additional measures should be adopted to 

encourage such respect and to regulate the activities of PMSCs. When considering the scope 

and nature of any licensing or regulatory regime, Home States should take particular notice of 

regulatory regimes by relevant Contracting and  Territorial States, in order to minimise the 

potential for duplicative or overlapping regimes and to focus efforts on areas of specific concern 

for Home States. 

 
In this sense, good practices for Home States include the following: 

 

 
 

I. Determination of services 
 
53. To determine which services of PMSCs may or may not be exported; in determining which 

services  may not be exported, Home States take into account factors such as whether a 

particular service could cause PMSC personnel to become involved in direct participation in 

hostilities. 
 

 
 

II. Establishment of an authorisation system 
 
54. To consider establishing an authorisation system for the provision of military and security 

services abroad through appropriate means, such as requiring an operating license valid for 

a  limited  and  renewable  period  (“corporate  operating  license”),  for  specific  services 

(“specific   operating   license”),   or   through   other forms   of   authorisation   (“export 

authorisation”). If such a system of authorisation is established, the good practices 57 to 67 

set out the procedure, quality criteria and terms that may be included in such a system. 

 
55. To have in place appropriate rules on the accountability, export, and return of weapons and 

ammunition by PMSCs. 

 
56. To harmonise their authorisation system and decisions with those of other States and taking 

into account regional approaches relating to authorisation systems. 
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III. Procedure with regard to authorisations 
 
57. To assess the capacity of the PMSC to carry out its activities in respect of relevant national 

law, international humanitarian law and international human rights law, taking into account 

the inherent risk associated with the services to be performed, for instance by: 
 

a)   acquiring information relating to the principal services the PMSC has provided in the 

past; 
 

b)   obtaining references from clients for whom the PMSC has previously provided similar 
services or clients in the Territorial State; 

 

c)   acquiring  information  relating  to  the  PMSC’s  ownership  structure  and  conduct 

background checks on the PMSC and its personnel, taking into account relations with 

subcontractors, subsidiary corporations and ventures. 

 
58. To  allocate  adequate  resources  and  trained  personnel  to  handle  properly  and  timely 

authorisations. 

 
59. To ensure transparency with regard to the authorisation procedure. Relevant mechanisms 

may include: 
 

a)   public disclosure of authorisation regulations and procedures; 
 

b)   public  disclosure  of  general  information  on  specific  authorisations,  if  necessary 

redacted   to   address   national   security,   privacy   and   commercial   confidentiality 

requirements; 
 

c)   oversight by parliamentary bodies, including through annual reports or notification of 

particular contracts to such bodies; 
 

d)   publishing and adhering to fair and non-discriminatory fee schedules. 
 

 
 

IV. Criteria  for granting an authorisation 
 
60. To take into account  the past  conduct  of the PMSC  and its  personnel,  which include 

ensuring that the PMSC has: 
 

a)   no reliably attested record of involvement in serious crime (including organised crime, 

violent crime, sexual offences, violations of international humanitarian law, bribery and 

corruption) and,  insofar as the PMSC or its personnel had engaged in past unlawful 

conduct, has appropriately dealt with such conduct, including by effectively cooperating 

with official authorities, taking disciplinary measures against those involved, and where 

appropriate and consistent with findings of wrongdoing, providing individuals injured 

by their conduct with appropriate reparation; 
 

b)   conducted comprehensive inquiries within applicable law regarding the extent to which 

its  personnel, particularly those who are required to carry weapons as part of their 

duties, have a reliably attested record of not having been involved in serious crime or 

have not been dishonourably discharged from armed or security forces; 
 

c)   not  previously  had  an  authorisation  revoked  for  misconduct  of  the  PMSC  or  its 
personnel. 

 
61. To take into account the financial and  economic capacity of the PMSC, including for 

liabilities that it may incur. 
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62. To take into account whether the PMSC maintains accurate and up to date personnel and 

property  records,  in  particular,  with  regard  to  weapons  and  ammunition,  available for 

inspection on demand by competent authorities. 

 
63. To take into account that the PMSC’s personnel are sufficiently trained, both prior to any 

deployment  and  on  an  ongoing  basis,  to  respect  relevant  national  law,  international 

humanitarian law and human rights law; and to establish goals to facilitate uniformity and 

standardisation  of  training  requirements.  Training  could  include  general  and  task-  and 

context-specific topics, preparing personnel for performance under the specific contract and 

in the specific environment, such as: 
 

a)   rules on the use of force and firearms; 
 

b)  international humanitarian law and human rights law; 
 

c)   religious, gender, and cultural issues, and respect for the local population; 
 

d)   complaints handling; 
 

e)   measures against bribery, corruption and other crimes. 
 

Home  States  consider  continuously  reassessing  the  level  of  training  by,  for  example, 

requiring regular reporting on the part of PMSCs. 

 
64. To take into account whether the PMSC’s equipment, in particular its weapons, is acquired 

lawfully and its use is not prohibited by international law. 

 
65. To take into account the PMSC’s internal organisation and regulations, such as: 

 

a)   the existence and implementation of policies relating to international humanitarian law 

and human rights law; 
 

b)  the  existence  of  monitoring  and  supervisory  as  well  as  internal  accountability 

mechanisms, such as: 
 

i. internal investigation and disciplinary arrangements in case of allegations of wrong- 
doing by its personnel; 

 

ii.   mechanisms enabling persons affected by the conduct of the personnel of the PMSC 

to  lodge  a  complaint,  including  both  third  party  complaints  mechanisms  and 

whistle-blower protection arrangements. 

 
66. To consider the respect of the PMSC for the welfare of its personnel as protected by labour 

law and other relevant national law. 
 

 
 

V. Terms of authorisation granted to PMSCs 
 
67. To include clauses to ensure that the conduct of the PMSC and its personnel respect relevant 

national  law,  international  humanitarian  law and  international  human  rights  law.  Such 

clauses, reflecting  and implementing the quality criteria referred to above as criteria for 

granting authorisations, may include: 
 

a)   past conduct (good practice 60); 
 

b)   financial and economic capacity (good practice 61); 
 

c)   personnel and property records (good practice 62); 
 

d)   training (good practice 62); 
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e)   lawful acquisitions (good practice 64); 
 

f) internal organisation and regulation and accountability (good practice 65); 
 

g)   welfare of personnel (good practice 66). 
 

 
 

VI. Monitoring compliance and ensuring accountability 
 
68. To monitor compliance with the terms of the authorisation, in particular by establishing 

close  links  between its authorities granting authorisations and its representatives abroad 

and/or with the authorities of the Contracting or Territorial State. 

 
69. To impose sanctions for PMSCs operating without or in violation of an authorisation, such 

as: 
 

a)   revocation or suspension of the authorisation or putting the PMSC on notice of either of 

these steps in case remedial measures are not taken within a set period of time; 
 

b)   prohibition to re-apply for an authorisation in the future or for a set period of time; 
 

c)   civil and criminal fines and penalties. 

 
70. To support Territorial States in their efforts to establish effective monitoring over PMSCs. 

 
71. To  provide  for  criminal  jurisdiction  in  their  national  legislation  over  crimes  under 

international law and their national law committed by PMSCs and their personnel and, in 

addition, consider establishing: 
 

a)   corporate criminal responsibility for crimes committed by the PMSC, consistent with 

the Home State’s national legal system; 
 

b)   criminal jurisdiction over serious crimes committed by PMSC personnel abroad. 

 
72. To provide for non-criminal accountability mechanisms for improper and unlawful conduct 

of PMSCs and their personnel, including: 
 

a)   providing for civil liability; 
 

b)   otherwise requiring PMSCs to provide reparation to those harmed by the misconduct of 

PMSCs and their personnel. 

 
73. To cooperate with investigating or regulatory authorities  of Contracting and Territorial 

States, as appropriate, in matters of common concern regarding PMSCs. 
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Code of Conduct 1 - English  

ENGLISH 

IPOA members providing military services undertake their profession with a deep sense of 

responsibility. They are well aware of the immense potential of their services and strive to 

ensure their capabilities are not misused. The members believe that private firms are ultimately 

more accountable, transparent and candid about their motivations than similar military 

organizations operated by states. The companies strongly believe that relevant restrictions and 

controls are appropriate in the provision of these services in order that they be utilized for the 

greatest benefit of humanity. 

Members of IPOA are pledged to the following principles in all their operations: 

Human Rights  

In all their operations, signatories will strictly adhere to all relevant international laws and 

protocols in regards to human rights. They will take every practicable measure to minimize loss 

of life. Signatories who are engaged in combat will follow all relevant international laws and 
protocols in the propagation of that conflict, and will seek a swift and beneficial conclusion. 

Transparency  

Signatories engaged in peace operations pledge to be open and forthcoming in terms of the 

nature of their operations and in terms of the corporate ties and connections that might in any 

way be perceived as influencing their current or potential operations. Signatories support the 

use of trained independent observers and neutral oversight of all their operations. 

Accountability  

Signatories support effective legal and financial accountability for their actions and the actions 

of company employees. Signatories pledge to support official investigations into allegations of 
contractual or human rights violations. 

Clients  

Signatories pledge to work only for legitimate governments, international organizations, and 

non-governmental organizations. Signatories will refuse to engage clients that are actively 
thwarting international efforts towards peace. 

Control  

In undertaking peace operations, signatories pledge to adhere to the control of their client, to 

modify contractual obligations when appropriate, and to speedily withdraw from a conflict if so 
requested. 

Ethics  

Signatories pledge to go beyond the minimum legal requirements, and support additional 
ethical imperatives that are essential for effective peace operations: 

Rules of Engagement  

������ก 	. 
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Signatories that may become involved in combat situations will have appropriate “Rule of 

Engagement” negotiated with their clients before deployment, and will work with their client to 

do any necessary modifications. All rules should emphasize restraint and caution to minimize 
casualties and damage. 

Civil Society & Reconstruction  

Signatories recognize that the services they provide are necessary for ending conflicts but not 

sufficient in themselves. Therefore, signatories pledge to work closely with groups and 

organizations specializing in reconciliation and reconstruction to bring conflicts to a permanent 

and just end. 

Support of International Organizations and NGOs  

Signatories pledge to support the work of other international organizations and non-

governmental organizations working to mitigate or end conflicts. Increasingly chaotic conflicts 

have made such work increasingly difficult and hazardous. Where feasible, signatories will offer 

necessary security, aid, and even rescue and evacuation if required. 

Arms Control  

While signatories may be required to use military weapons for their activities, these weapons 

will only be obtained legally via regular international protocols. Signatories using weapons 

pledge to put the highest emphasis on removing all weapons and ammunition introduced by the 

members into an operation. Signatories pledge to work closely with legitimate international 

authorities in post-conflict disarmament and micro-disarmament operations removing small 

arms and landmines that have aggravated and helped to perpetuate conflicts. Signatories 

refuse to utilize illegal weapons, landmines, toxic chemicals or weapons that could create long-
term health problems or complicate post-conflict cleanup. 

Confidentiality  

While signatories may have confidential contracts unrelated to international peace operations, 

they pledge to ensure that these contracts do not compromise their ethics. If appropriate, 

neutral, independent observers may be utilized to confirm that no conflict of interest issues 
exist. 

Quality  

Signatories pledge to utilize fully trained and prepared international personnel in all their 
operations. Local personnel will be vetted, properly trained and supervised. 

Adopted: April 1, 2001 
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Code of Conduct 10 - English  

ENGLISH 

Preamble: Purpose 

 

This Code of Conduct seeks to ensure the ethical standards of IPOA member companies operating in 

conflict/post-conflict environments so that they may contribute their valuable services to be utilized 

for the benefit of international peace and human security. Members of IPOA are pledged to the 
following principles in all their operations: 

1. Human Rights  

1.1 In all their operations, Signatories will respect the dignity of all human beings and strictly adhere 
to all relevant international laws and protocols on human rights. 

1.2 In all their operations, Signatories will take every practicable measure to minimize loss of life and 
destruction of property. 

1.3 Signatories agree to follow all rules of international humanitarian law and human rights law that 

are applicable as well as all relevant international protocols and conventions, including but not limited 
to: 

1.3.1 Universal Declaration of Human Rights (1948) 

1.3.2 Geneva Conventions (1949) 

1.3.3 Protocols Additional to the Geneva Conventions (1977) 

1.3.4 Chemical Weapons Convention (1993) 

1.3.5 Voluntary Principles on Security and Human Rights (2000) 

2. Transparency  

2.1 Signatories will operate with integrity, honesty and fairness. 

2.2 Signatories engaged in peace or stability operations pledge, to the extent possible and subject to 

contractual and legal limitations, to be open and forthcoming with the International Committee of the 

Red Cross and other relevant authorities on the nature of their operations and any conflicts of 
interest that might in any way be perceived as influencing their current or potential ventures. 

3. Accountability  

3.1 Signatories understand the unique nature of the conflict/post-conflict environment in which many 

of their operations take place, and they fully recognize the importance of clear and operative lines of 
accountability to ensuring effective peace operations and to the long-term viability of the industry. 

3.2 Signatories support effective legal accountability to relevant authorities for their actions and the 

actions of company employees. While minor infractions should be proactively addressed by 

companies themselves, Signatories pledge, to the extent possible and subject to contractual and legal 

limitations, to fully cooperate with official investigations into allegations of contractual violations and 
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violations of international humanitarian law and human rights law. 

3.3 Signatories further pledge that they will take firm and definitive action if employees of their 
organization engage in unlawful activities. 

4. Clients  

4.1 Signatories pledge to work only for legitimate, recognized governments, international 
organizations, non-governmental organizations and lawful private companies. 

4.2 Signatories refuse to engage any unlawful clients or clients who are actively thwarting 
international efforts towards peace. 

5. Safety  

5.1 Recognizing the often high levels of risk inherent to business operations in conflict/post-conflict 

environments, Signatories will always strive to operate in a safe, responsible, conscientious and 

prudent manner and will make their best efforts to ensure that all company personnel adhere to 
these principles. 

6. Employees  

6.1 Signatories ensure that all their employees are fully informed regarding the level of risk 

associated with their employment, as well as the terms, conditions, and significance of their 
contracts. 

6.2 Signatories pledge to ensure their employees are medically fit, and that all their employees are 

appropriately screened for the physical and mental requirements for their applicable duties according 
to the terms of their contract. 

6.3 Signatories pledge to utilize adequately trained and prepared personnel in all their operations in 
accordance with clearly defined company standards. 

6.4 Signatories pledge that all personnel will be vetted, properly trained and supervised and provided 

with additional instruction about the applicable legal framework and regional sensitivities of the area 
of operation. 

6.5 Signatories pledge that all their employees are in good legal standing in their respective countries 
of citizenship as well as at the international level. 

6.6 Signatories agree to act responsibly and ethically toward all their employees, including ensuring 

employees are treated with respect and dignity and responding appropriately if allegations of 
employee misconduct arise. 

6.7 Signatories agree to provide all employees with the appropriate training, equipment, and 
materials necessary to perform their duties as laid out in their contract. 

6.8 Employees will be expected to conduct themselves humanely with honesty, integrity, objectivity, 
and diligence. 
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7. Insurance  

7.1 Foreign and local employees will be provided with health and life insurance policies appropriate to 
their wage structure and the level of risk of their service as required by law. 

8. Control  

8.1 Signatories strongly endorse the use of detailed contracts specifying the mandate, restrictions, 
goals, benchmarks, criteria for withdrawal and accountability for the operation. 

8.2 In all cases–and allowing for safe extraction of personnel and others under the Signatories’ 

protection–Signatories pledge to speedily and professionally comply with lawful requests from the 

client, including the withdrawal from an operation if so requested by the client or appropriate 
governing authorities. 

9. Ethics  

9.1 Signatories pledge to go beyond the minimum legal requirements, and support additional ethical 
imperatives that are essential for effective security and peace related operations: 

9.2 Rules of Engagement  

9.2.1 Signatories that could potentially become involved in armed hostilities will have appropriate 

“Rules of Engagement” established with their clients before deployment, and will work with their 

client to make any necessary modifications should threat levels or the political situation substantially 
change. 

9.2.2 All Rules of Engagement should be in compliance with international humanitarian law and 

human rights law and emphasize appropriate restraint and caution to minimize casualties and 
damage, while preserving a person’s inherent right of self-defense. 

9.3 Support of International Organizations and NGOs/Civil Society and Reconstruction  

9.3.1 Signatories recognize that the services relief organizations provide are necessary for ending 
conflicts and alleviation of associated human suffering. 

9.3.2 To the extent possible and subject to contractual and legal limitations, Signatories pledge to 

support the efforts of international organizations, humanitarian and non-governmental organizations 

and other entities working to minimize human suffering and support reconstructive and reconciliatory 
goals of peace operations. 

9.4 Arms Control  

9.4.1 Signatories using weapons pledge to put the highest emphasis on accounting for and controlling 

all weapons and ammunition utilized during an operation and for ensuring their legal and proper 
accounting and disposal at the end of a contract. 

9.4.2 Signatories refuse to utilize illegal weapons, toxic chemicals or weapons that could create long-

term health problems or complicate post-conflict cleanup and will limit themselves to appropriate 
weapons common to military, security, or law enforcement operations. 
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10. Quality  

10.1 Signatories are committed to quality and client satisfaction. 

11. Partner Companies & Subcontractors  

11.1 Due to the complex nature of the conflict/post-conflict environments, companies often employ 

the services of partner companies and subcontractors to fulfill the duties of their contract. 

11.2 Signatories agree that they select partner companies and subcontractors with the utmost care 

and due diligence to ensure that they comply with all appropriate ethical standards, such as this Code 
of Conduct. 

12. Enforcement  

12.1 This Code of Conduct is the official code of IPOA and its member organizations. Signatories 
pledge to maintain the standards laid down in this Code. 

12.2 Signatories who fail to uphold any provision contained in this Code may be subject to dismissal 
from IPOA at the discretion of the IPOA Board of Directors. 

First Adopted: April 1, 2001 

Tenth Version: March 31, 2005 
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Code of Conduct 11 - English  

ENGLISH 

Preamble: Purpose 

 

This Code of Conduct seeks to ensure the ethical standards of International Peace Operations 

Association member companies operating in conflict and post-conflict environments so that they 

may contribute their valuable services for the benefit of international peace and human security. 

 

Additionally, Signatories are encouraged to follow all rules of international humanitarian law and 

human rights law that are applicable as well as all relevant international protocols and conventions, 
including but not limited to: 

 Universal Declaration of Human Rights (1948)  

 Geneva Conventions (1949)  

 Convention Against Torture (1975)  

 Protocols Additional to the Geneva Conventions (1977)  

 Chemical Weapons Convention (1993)  

 Voluntary Principles on Security and Human Rights (2000)  

Members of IPOA are pledged to the following principles in all their operations: 

 

1. Human Rights 

 

1.1. In all their operations, Signatories will respect the dignity of all human beings and strictly 

adhere to all relevant international laws and protocols on human rights. 

 

1.2. In all their operations, Signatories will take every practicable measure to minimize loss of life 

and destruction of property. 

 

2. Transparency 

 

2.1. Signatories will operate with integrity, honesty and fairness. 

 

2.2. Signatories engaged in peace or stability operations pledge, to the extent possible and subject 

to contractual and legal limitations, to be open and forthcoming with the International Committee 

of the Red Cross and other relevant authorities on the nature of their operations and any conflicts 

of interest that might in any way be perceived as influencing their current or potential ventures. 

 

3. Accountability 

 

3.1. Signatories understand the unique nature of the conflict/post-conflict environment in which 

many of their operations take place, and they fully recognize the importance of clear and operative 

lines of accountability to ensuring effective peace operations and to the long-term viability of the 

industry. 

 

3.2. Signatories support effective legal accountability to relevant authorities for their actions and 

the actions of company employees. While minor infractions should be proactively addressed by 

companies themselves, Signatories pledge, to the extent possible and subject to contractual and 

legal limitations, to fully cooperate with official investigations into allegations of contractual 

violations and violations of international humanitarian law and human rights law. 
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3.3. Signatories further pledge that they will take firm and definitive action if employees of their 

organization engage in unlawful activities. 

4. Clients 

 

4.1. Signatories pledge to work only for legitimate, recognized governments, international 

organizations, non-governmental organizations and lawful private companies. 

 

4.2. Signatories refuse to engage any unlawful clients or clients who are actively thwarting 

international efforts towards peace. 

 

4.3. Signatories pledge to maintain the confidentiality of information obtained through services 

provided, except when doing so would jeopardize the principles contained herein. 

 

5. Safety 

 

5.1. Recognizing the often high levels of risk inherent to business operations in conflict/post-conflict 

environments, Signatories will always strive to operate in a safe, responsible, conscientious and 

prudent manner and will make their best efforts to ensure that all company personnel adhere to 

these principles 

 

6. Employees 

 

6.1. Signatories ensure that all their employees are fully informed regarding the level of risk 

associated with their employment, as well as the terms, conditions, and significance of their 

contracts. 

 

6.2. Signatories pledge to ensure their employees are medically fit, and that all their employees are 

appropriately screened for the physical and mental requirements for their applicable duties 

according to the terms of their contract. 

 

6.3. Signatories pledge to utilize adequately trained and prepared personnel in all their operations 

in accordance with clearly defined company standards. 

 

6.4. Signatories pledge that all personnel will be vetted, properly trained and supervised and 

provided with additional instruction about the applicable legal framework and regional sensitivities 

of the area of operation. 

 

6.5. Signatories pledge that all their employees are in good legal standing in their respective 

countries of citizenship as well as at the international level. 

 

6.6. Signatories agree to act responsibly and ethically toward all their employees, including 

ensuring employees are treated with respect and dignity and responding appropriately if allegations 

of employee misconduct arise. 

 

6.7. Where appropriate, signatories should seek employees that are broadly representative of the 

local population. 

 

6.8. Payment of different wages to different nationalities must be based on merit and national 

economic differential, and cannot be based on racial, gender or ethnic grounds. 

 

6.9. In the hiring of employees engaged in continuous formal employment, signatories agree to 

respect the age-minimum standard of 15 years of age as defined by the International Labor 
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Organization Minimum Age Convention (1973). 

 

6.10. No employee will be denied the right to terminate their employment. Futhermore, no 

signatory may retain the personal travel documents of its employees against their will. 

 

6.11. Signatories agree to provide all employees with the appropriate training, equipment, and 

materials necessary to perform their duties, and to render medical assistance when needed and 

practical. 

 

6.12. Employees will be expected to conduct themselves humanely with honesty, integrity, 

objectivity, and diligence. 

 

7. Insurance 

 

7.1. Foreign and local employees will be provided with health and life insurance policies appropriate 

to their wage structure and the level of risk of their service as required by law. 

 

8. Control 
 

8.1. Signatories strongly endorse the use of detailed contracts specifying the mandate, restrictions, 

goals, benchmarks, criteria for withdrawal and accountability for the operation. 

 

8.2. Contracts shall not be predicated on an offensive mission unless mandated by a legitimate 

authority in accordance with international law. 

 

8.3. In all cases-and allowing for safe extraction of personnel and others under the Signatories' 

protection-Signatories pledge to speedily and professionally comply with lawful requests from the 

client, including the withdrawal from an operation if so requested by the client or appropriate 

governing authorities. 

 

9. Ethics 

 

9.1. Signatories pledge to go beyond the minimum legal requirements, and support additional 

ethical imperatives that are essential for effective security and peace related operations: 

 

9.2. Rules of Engagement 
 

9.2.1. Signatories that could potentially become involved in armed hostilities will have appropriate 

"Rules of Engagement" established with their clients before deployment, and will work with their 

client to make any necessary modifications should threat levels or the political situation 

substantially change. 

 

9.2.2. All Rules of Engagement should be in compliance with international humanitarian law and 

human rights law and emphasize appropriate restraint and caution to minimize casualties and 

damage, while preserving a person's inherent right of self-defense. Signatories pledge, when 

necessary, to use force that is proportional to the threat. 

 

9.3. Support of International Organizations and NGOs/Civil Society and Reconstruction 

 

9.3.1. Signatories recognize that the services relief organizations provide are necessary for ending 

conflicts and alleviation of associated human suffering. 

 

9.3.2. To the extent possible and subject to contractual and legal limitations, Signatories pledge to 

support the efforts of international organizations, humanitarian and non-governmental 

organizations and other entities working to minimize human suffering and support reconstructive 

and reconciliatory goals of peace operations. 
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9.4. Arms Control 
 

9.4.1. Signatories using weapons pledge to put the highest emphasis on accounting for and 

controlling all weapons and ammunition utilized during an operation and for ensuring their legal 

and proper accounting and disposal at the end of a contract. 

 

9.4.2. Signatories refuse to utilize illegal weapons, toxic chemicals or weapons that could create 

long-term health problems or complicate post-conflict cleanup and will limit themselves to 

appropriate weapons common to military, security, or law enforcement operations. 

 

10. Partner Companies and Subcontractors 

 

10.1. Due to the complex nature of the conflict/post-conflict environments, companies often 

employ the services of partner companies and subcontractors to fulfill the duties of their contract. 

 

10.2. Signatories agree that they select partner companies and subcontractors with the utmost 

care and due diligence to ensure that they comply with all appropriate ethical standards, such as 

this Code of Conduct. 

 

10.3. The future of the peace operations industry depends on both technical and ethical excellence. 

Not only is it important for IPOA member companies to adhere to the principles expressed in this 

Code, each member should encourage and support compliance and recognition of the Code across 

the industry. 

 

11. Application 

 

11.1. This Code of Conduct is the official code of IPOA and its member organizations. Signatories 

pledge to maintain the standards laid down in this Code. 

 

11.2. Signatories who fail to uphold any provision contained in this Code may be subject to 

dismissal from IPOA at the discretion of the IPOA Board of Directors. 

 

11.3. Member companies will endeavor to impart the basic principles of the IPOA Code of Conduct 

to their employees. 

 

Version: 11 

Adopted: December 1, 2006 

Code of Conduct First Adopted: April 1, 2001 
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Code of Conduct 12 - English  

ENGLISH 

Preamble: Purpose 

This Code of Conduct seeks to ensure the ethical standards of IPOA member companies 

operating in conflict and post-conflict environments so that they may contribute their valuable 
services for the benefit of international peace and human security. 

Additionally, Signatories will be guided by all pertinent rules of international humanitarian and 
human rights laws including as set forth in: 

o Universal Declaration of Human Rights (1948)  

o Geneva Conventions (1949)  

o Convention Against Torture (1975)  

o Protocols Additional to the Geneva Conventions (1977)  

o Chemical Weapons Convention (1993)  

o Voluntary Principles on Security and Human Rights (2000)  

o Montreux Document on Private Military and Security Companies (2008)  

Signatories are pledged to the following principles in all their operations: 

1. Human Rights  

1.1. Signatories shall respect the dignity of all human beings and strictly adhere to all 
applicable international humanitarian and human rights laws. 

1.2. Signatories shall take every practicable measure to minimize loss of life and destruction of 
property. 

2. Transparency  

2.1. Signatories shall operate with integrity, honesty and fairness. 

2.2. Signatories shall, to the extent possible and subject to contractual and legal limitations, be 

open and forthcoming with relevant authorities on the nature of their operations and any 

conflicts of interest that might reasonably be perceived as influencing their current or potential 
ventures. 

2.3. Nothing contained in this Code of Conduct shall require Signatories to disclose information 

in violation of: applicable law; contractually required confidentiality; or any legally recognized 

privilege. Further, nothing in this Code of Conduct shall require Signatories to violate domestic 
law. 

3. Accountability  

3.1. Signatories, understanding the unique nature of the conflict and post-conflict environments 

in which many of their operations take place, fully recognize the importance of clear and 

operative lines of accountability to ensure effective peace and stability operations and to the 
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long-term viability of the industry. 

3.2. Signatories shall support effective legal accountability to relevant authorities for their 

actions and the actions of their personnel. Signatories shall proactively address minor 

infractions, and to the extent possible and subject to contractual and legal limitations, fully 

cooperate with official investigations into allegations of contractual violations and breaches of 
international humanitarian and human rights laws. 

3.3. Signatories shall take firm and definitive action if their personnel engage in unlawful 

activities. For serious infractions, such as grave breaches of international humanitarian and 

human rights laws, Signatories should report such offences to the relevant authorities. 

4. Clients  

4.1. Signatories shall only work for legitimate, recognized governments, international 
organizations, non-governmental organizations and lawful private companies. 

4.2. Signatories shall refuse to engage any unlawful clients or clients who are actively thwarting 
international efforts towards peace. 

5. Safety  

5.1. Signatories, recognizing the often high level of risk inherent to operations in conflict and 

post-conflict environments, shall strive to operate in a safe, responsible, conscientious and 

prudent manner and shall make their best efforts to ensure that their personnel adhere to 
these principles. 

6. Personnel  

6.1. Signatories shall ensure that their personnel are fully informed regarding the level of risk 

associated with their employment, as well as the terms, conditions and significance of their 
contracts. 

6.2. Signatories shall ensure that their personnel are medically fit and are appropriately 

screened for the physical and mental requirements for their duties according to the terms of 
their contract. 

6.3. Signatories shall utilize adequately trained and prepared personnel in all their operations in 

accordance with clearly defined company standards that are appropriate and specific to their 

duties undertaken and the environment of operations. 

6.4. Signatories shall properly vet, supervise and train personnel. Training shall include 
instruction on applicable legal framework(s) and ethical conduct. 

6.5. Signatories shall conduct all reasonable due diligence in their hiring and subcontracting 

practices to avoid engaging personnel whose conduct adversely affect their suitability, in 

particular in regards to violating international humanitarian and human rights laws. 

6.6. Signatories shall act responsibly and ethically toward their personnel, including ensuring 

personnel are treated with respect and dignity, and responding appropriately if allegations of 
personnel misconduct arise. 

6.7. Signatories shall, where appropriate, seek personnel that are broadly representative of the 



 291 

local population. 

6.8. Payment of different wages to different nationalities must be based on merit and national 
economic differential, and cannot be based on racial, gender or ethnic grounds. 

6.9. In the hiring of personnel, Signatories shall respect the age-minimum standard of 15 years 

of age as defined by the International Labor Organization Minimum Age Convention (1973). In 

the hiring of armed security personnel, Signatories shall respect the age-minimum standard of 

18 years of age as defined by the Optional Protocol to the United Nations Convention on the 
Rights of the Child on the Involvement of Children in Armed Conflict (1989). 

6.10. No personnel will be denied the right to terminate their employment. Furthermore, no 
Signatory may retain the personal travel documents of their personnel against their will. 

6.11. Signatories shall provide their personnel with the appropriate training, equipment and 
materials necessary to perform their duties. 

6.12. Signatories shall not engage or allow their personnel to engage in the act of trafficking in 

persons. Signatories shall remain vigilant for instances of trafficking in persons and, where 
discovered, shall report such instances to relevant authorities. 

6.13. Personnel shall be expected to conduct themselves humanely with honesty, integrity, 
objectivity and diligence. 

7. Insurance  

7.1. Foreign and local personnel shall be provided with health and life insurance policies 
appropriate to their wage structure and the level of risk of their service as required by law. 

8. Control  

8.1. Signatories shall endorse the use of detailed contracts specifying the mandate, restrictions, 
goals, benchmarks, criteria for withdrawal and accountability for the operation. 

8.2. Contracts shall not be predicated on an offensive mission unless mandated by a legitimate 
authority in accordance with international law. 

8.3. In all cases- and allowing for safe extraction of personnel and others under the Signatories' 

protection-Signatories shall speedily and professionally comply with lawful requests from the 

client, including the withdrawal from an operation if so requested by the client or appropriate 
governing authorities. 

9. Ethics  

9.1. Signatories shall go beyond the minimum legal requirements and support additional ethical 
imperatives that are essential for effective peace and stability operations: 

9.2. Rules for the Use of Force  

9.2.1. Signatories that could potentially become involved in armed hostilities shall have 

appropriate Rules for the Use of Force established with their clients before deployment, and 

shall work with their clients to make any necessary modifications should threat levels or the 
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political situation merit change. 

9.2.2. All Rules for the Use of Force shall be in compliance with international humanitarian and 

human rights laws and emphasize appropriate restraint and caution to minimize casualties and 
damage, while preserving a person's inherent right of self-defense. 

9.3. Support of International Organizations, Non-Governmental Organizations and 
Civil Society  

9.3.1. Signatories recognize that the services relief organizations provide are necessary for 
ending conflicts and alleviation of associated human suffering. 

9.3.2. Signatories shall, to the extent possible and subject to contractual and legal limitations, 

support the efforts of international organizations, humanitarian and non-governmental 

organizations and other entities working to minimize human suffering and support 
reconstructive and reconciliatory goals of peace and stability operations. 

9.4. Arms Control  

9.4.1. Signatories using weapons shall put the highest emphasis on accounting for and 

controlling all weapons and ammunition utilized during an operation and for ensuring their legal 
and proper accounting and disposal at the end of a contract. 

9.4.2. Signatories shall refuse to utilize illegal weapons, toxic chemicals or weapons that could 

create long-term health problems or complicate post-conflict cleanup and will limit themselves 
to appropriate weapons common to military, security or law enforcement operations. 

9.4.3. Signatories shall only obtain weapons through legal channels and shall not engage in 
illicit arms trading, and shall comply with United Nations arms embargos. 

10. Partner Companies and Subcontractors  

10.1. Due to the complex nature of the conflict and post-conflict environments, Signatories 

often employ the services of partner companies and subcontractors to fulfill the duties of their 
contract. 

10.2. Signatories shall select partner companies and subcontractors with the utmost care and 

due diligence to ensure that they comply with all appropriate ethical standards, including the 
IPOA Code of Conduct. 

10.3. Signatories shall encourage the recognition of and compliance with the standards 

contained within the IPOA Code of Conduct by partner companies, subcontractors and the 
industry as a whole. 

11. Application and Enforcement  

11.1. This Code of Conduct is the official code of IPOA. Signatories shall maintain the standards 
laid down in the IPOA Code of Conduct. 

11.2. The enforcement of the IPOA Code of Conduct is guided by the IPOA Enforcement 

Mechanism, the complaint system available to the public at-large. Signatories who fail to 
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uphold any provision contained in this Code may be subject to dismissal from IPOA. 

11.3. Signatories shall endeavor to inform personnel, clients and subcontractors of the IPOA 

Code of Conduct and IPOA Enforcement Mechanism. Signatories shall endeavor to publicize 
both to local communities. 

11.4. Signatories shall have an effective mechanism for personnel to internally report 

suspected breaches of international humanitarian and human rights laws and violations of other 

applicable laws or the IPOA Code of Conduct. Signatories shall not retaliate against any person 
who reports in good faith and on reasonable grounds such suspected violations. 

Original Version Adopted April 1, 2001 

Version 12 Adopted February 11, 2009 
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Council of Europe, Parliament Assembly Recommendation 1858 

(2009)1 

Private military and security firms and erosion of the state 

monopoly on the use of force 

 

1. In recent years, there has been a growing trend in a number of states, including in 
Europe, to involve private companies in assuming various tasks in the military and security 
areas, which traditionally had been a domain for state actors.  

2. According to some research publications, there are currently more than a million 

employees working as private soldiers or security officers for over one thousand private 
military and/or security companies (PMSCs) in over one hundred countries in the world. In 
2006, the turnover in this new branch of the service industry was estimated at about 
US$200 billion. 

3. As this new industry seeks to develop its own markets, serious questions arise of a 
systemic and principled nature. On the one hand, most of the large PMSCs are organised 
as shareholder companies or are part of profit-oriented entreprises. As such, they have 
every interest in the outbreak or maintenance of conflicts as a means of securing their 
economic growth. The more conflicts increase, the more the market for their services 

becomes profitable. On the other hand, for states, the emergence and pursuit of conflicts 
place a major strain on public budgets and resources, leading to a conflict of interests 
between the public and private sectors. 

4. States are the main contractors of PMSCs, but other actors, for example major 
international organisations (such as the United Nations), private businesses, humanitarian 
agencies, the media and non-governmental organisations, turn more and more often to 
these services to provide security in zones of conflict or instability. 

5. The increasing privatisation of the military and security apparatuses undermines the 
traditional position of a state as the only actor allowed to legitimately and lawfully use 
force, both internally and externally. It presents a fundamental challenge to modern 
democracies, as the right to use force shifts from the state, guarantor of the public 
interest, to private actors driven by corporate interests. 

6. Bearing in mind that PMSCs respond to some real needs and are already part of reality, 
states should make every effort to retain and regain full control over the activities of 

PMSCs, which should be limited as much as possible in order to avoid and, as the case 
may be, reverse the erosion of the states’ monopoly on the exercise of force. It is at least 
necessary and possible to create an adequate framework for their activities to ensure that 
they are carried out in compliance with the basic principles of democracy, respect for 
human rights and the rule of law. The legal framework should take adequate account of 
the important differences between military missions on the one hand and security missions 
on the other. 

7. To date, the main public concern about PMSCs’ activities is related to possible – and in 

many cases real – human rights abuses by the personnel of these private companies and 
the difficulty of bringing perpetrators to justice, with the ensuing risk of impunity. 
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8. PMSCs’ personnel and their employers are bound first and foremost by the law of the 
land of the country in which they operate, as well as by general provisions of international 
humanitarian law. They are also bound by provisions of human rights law, insofar as they 
perform tasks which are normally performed by state actors. However, there are multiple 
difficulties in applying these provisions in practice. 

9. Apart from the deficit of legal answerability, however, the activities of PMSCs raise a 

whole range of concerns related to the lack of democratic control, transparency and 
accountability, a higher risk of human rights violations, the growing influence of private 
businesses on political choices and policy orientations, the blurred division of tasks 
between the military and the police, and the shift from crisis prevention to rapid reaction 
and from the civilian handling of crises to the use of force. 

10. As the PMSCs often operate internationally and their activities have transnational 
aspects and consequences, there is a clear need to regulate such activities at the 
international level. However, there are no specific legal instruments under existing 
international law that explicitly regulate such activities. 

11. Many of the challenges arising from the increasing role of PMSCs reach to the core of 
the values protected by the Council of Europe. Our Organisation has therefore particular 

responsibilities in addressing the issue of regulating the activities of PMSCs on the basis of 
common principles. The Council of Europe, with its experience in defining, promoting and 
protecting common standards in the field of human rights, democracy and the rule of law, 
offers the appropriate framework for this, and should take the lead in this process, as it 
has before in many other groundbreaking areas. 

12. Accordingly, the Parliamentary Assembly recommends that the Committee of Ministers 
draw up a Council of Europe instrument aimed at regulating the relations of its member 
states with PMSCs and laying down minimum standards for the activity of these private 
companies. 

13. The Assembly suggests that such an instrument should, as a minimum, include the 
following elements: 

13.1. definition of those areas of internal and external security that must remain a 
sovereign function of the state and that are “inherently governmental” in character; 

13.2. standardisation of the principles for the safeguard of the state monopoly on the use 
of force; 

13.3. clear affirmation of the dividing line between internal and external security as 
established by law and the constitution; 

13.4. confirmation of priority of conflict prevention to rapid reaction and of the civilian 
handling of crises instead of the solution of conflicts by use of force; 

13.5. standardisation of the principles for the use of PMSCs; 

13.6. determination of criteria regarding the activities, obligations, duties, responsibilities, 
including accountability for breaches of international humanitarian law and human rights 
abuses, and the areas of work and competences of PMSCs; 

13.7. definition of criteria that must be applied to authorise PMSCs to provide military and 
security services; 

13.8. introduction of a registration and licensing system for PMSCs; 
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13.9. adjustment and harmonisation of national and international criminal law (especially 
rules of law enforcement) regarding criminal acts committed by PMSCs and their 
personnel; 

13.10. introduction of specific rules for PMSCs in civil law (especially as regards conditions 
of liability); 

13.11. setting up of a legal and regulatory framework for PMSCs that wish to export their 
services (for example, mission- and project-oriented authorisations which provide 
democratic oversight, control, supervision as well as accountability and specification of 

responsibilities; it would be advisable to combine such regulations with the existing arms 
export regimes); 

13.12. requirement of parliamentary approval for missions of PMSCs outside their national 

territory, and provisions establishing co-operation, information sharing and assistance 
between the states involved; 

13.13. application of laws and rules governing deployment of national military and police 
forces abroad to PMSCs as well; 

13.14. introduction of rules and regulations (for example, a code of conduct and the 
requirement to register with the foreign ministry) for businesses, non-governmental or 
humanitarian organisations, etc., that wish to contract PMSCs for their security purposes 
abroad; 

13.15. obligation on the part of the PMSC sector to set up a framework for self-regulation, 
including a binding code of conduct and the establishment of a PMSC Ombudsman and/or a 
PMSC violations investigation team. It is understood that any such self-regulation merely 
complements and does not replace the control of legality exercised by the competent state 
law-enforcement bodies, which shall be seized automatically of any violations encountered 
by the proposed self-regulation mechanisms; 

13.16. regulations that include the following elements: an effective vetting and training 

system for PMSC personnel; an effective oversight and investigatory system; an effective 
enforcement system, and the protection of social rights of PMSCs’ employees. 

14. With regard to the possible nature of such an instrument, the Assembly states its 
preference for a legally binding document (convention). However, the Assembly would 
welcome it if, prior to drafting such a convention, and in order to achieve a sense of 
common purpose, the Committee of Ministers could adopt a recommendation to the 
member states. 

15. In the meantime, the Assembly recommends that the Committee of Ministers support, 
on behalf of the Council of Europe, the Montreux Document on Private Military and Security 
Companies which sums up legal obligations under existing international law and best 
practices related to PMSCs’ activities, and call on member states that have not already 
done so, to endorse it. 

 

1. Assembly debate on 29 January 2009 (8th Sitting) (see Doc. 11787, report of the 
Political Affairs Committee, rapporteur: Mr Wodarg; and Doc. 11801, opinion of the 
Committee on Legal Affairs and Human Rights, rapporteur: Mr Sasi). Text adopted by the 
Assembly on 29 January 2009 (8th Sitting). 
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I.        INTRODUCTION 

  
1.  At its 1048th meeting on 11-12 February 2009, the Committee of Ministers of the 
Council of Europe examined Recommendation 1858(2009) of the Parliamentary Assembly 
on "Private military and security firms and the erosion of the state monopoly on the use of 
force". On this occasion, the Ministers' Deputies agreed to transmit this recommendation 
to the Venice Commission for information and for it to be taken into account in its future 
work. 
  
2.  In view of the growing importance of the topic and following its earlier work on the 
democratic control of armed forces, the Venice Commission decided to prepare a report on 
the said Recommendation. This report mainly focuses on the legal implications of the 
various proposals made by the Parliamentary Assembly and may be helpful to the 
Committee of Ministers when preparing its reply to the Recommendation. Numerous 
references are made to the so-called "Montreux Document on pertinent international legal 
obligations and good practices for states related to operations of private military and 
security companies during armed conflicts", which can be downloaded from the internet.[1] 
  
3.  Mr Iain Cameron acted as rapporteur on behalf of the Venice Commission on this 
matter.[2] The current report was adopted by the Venice Commission at its 79th Plenary 
Session (Venice, 12-13 June 2009). 
  

II.      THE GENERAL APPROACH OF THE COMMISSION 

  

4.  The Commission, in line with its mandate, has focussed upon the legal aspects of the 

Parliamentary Assembly recommendation. The legal-technical aspects of the elaboration of a 

treaty however, inevitably also involve commenting on some aspects of the merits of the 

proposals made in the recommendation and their feasibility. The Commission uses the term 

Private Military and Security Companies (PMSCs) in this opinion. Attempts have been made in 

the past to distinguish Private Military Companies (PMC) from Private Security Companies 

(PSC). The distinction has some relevance for the issue of the existing system of national 

regulation as the majority of states already regulate the activities of security companies in 

their territories whereas no European state provides for general regulation of the activities of 

security/military companies in other states. However, it is not the “character” of the entity but 

the activities in which the entity engages which are important. Companies engaged in 

“military” activities may also be engaged in “security” activities. The Commission has already 

touched upon a number of the issues taken up by the Parliamentary Assembly in its 

recommendation in its reports on the Democratic Control over the Armed Forces[3] and on 

Democratic oversight of the security services.[4] The present report can usefully be read 

together with these earlier reports. 

  

III.    THE NEED FOR INTERNATIONAL REGULATION OF PMSCS 

  

5.  The Parliamentary Assembly expresses the view that there is a strong need for improved 

regulation of PMSCs. States decide freely whether to ratify or not a new treaty, so it must be 

perceived as filling an important need, and doing so in an appropriate way. PMSCs engage in 

a wide variety of different services in a wide variety of different contexts.[5] Many services 

provided by PMSCs involve day to day support of a state’s own military forces serving abroad 

in providing food, transport, delivery of weapons and ammunition, training in use of 

sophisticated weapons systems etc. The bulk of the market for PMSCs is in North America and 

Europe, and the provision of such services are not usually politically controversial.[6] However, 

controversy arises in different ways in a variety of different contexts. One of these is where 

PMSCs are used to replace more combat-oriented or security-enforcement functions which 

national armed forces perform in peace-enforcement operations abroad. Here, for several 

reasons, the risk of a lack of accountability is large, and the consequences of abuse of power 

are particularly severe (loss of life, major injury etc). Another is where multilateral 

corporations operational in another state with “weak” state institutions, or the government of 
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the state in question, contract with PMSCs for different functions which, in a state with 

“strong” institutions would be performed by the state itself. These may be protection/security 

functions, but also policy-making functions, where a part of security policy is outsourced, or 

basic administrative functions, such as the training of its police or armed forces.  

  

6.  Public international law is based on the principle of state sovereignty. But the reality is that 

“weak” states may have little control over all, or parts, of their territories, and the activities of 

multinational corporations within these territories. For example, a PMSC may make it easier 

for an unaccountable elite in a weak state to retain power. A PMSC can be employed to 

weaken or undermine a lawful government. A PMSC may make it easier for a multinational 

corporation to exploit the natural resources of a weak state.  

7.  European states regulate the activities of private security companies in their own 

territories (see below, paragraph 38), but not, generally speaking, the extraterritorial 

activities of PMSCs. If one takes the approach of recognising the fact that weak state X, for 

one or other reason, is unable to exercise an adequate level of supervision over the activities 

of a PMSC incorporated in a European state (Y), then the logical consequence of this, at least 

from the perspective of the Council of Europe, an organisation based on respect for human 

rights and the rule of law, is to insist that Y step into the regulation/enforcement gap and take 

over at least a degree of responsibility for the PMSC.  

  

8.  PMSCs are incorporated in one state, but are multinational enterprises in that they may 

draw their personnel from other states and act in other states. Where one state chooses to 

regulate their extraterritorial activities, there is an obvious risk that they will re-locate to a 

state where they are not regulated, or are less regulated. The logical consequence of this is to 

seek international regulation by means of a treaty, containing minimum common standards of 

regulation to be applied to PMSCs by the contracting states.  

  

IV.   EXISTING INTERNATIONAL LEGAL REGULATION OF PMSCS AND RELEVANT CASE LAW 

  

9.  The area where the Parliamentary Assembly expresses the desire for a new treaty is 

already partially regulated by treaties in the area of international humanitarian law, human 

rights, international criminal law and arms control. The majority of these treaties are of a 

global character. Otherwise, it is customary international law principles which regulate the 

responsibility of states for acts and omissions in breach of international law, and the 

attribution of responsibility for the acts of private actors. It is unnecessary to go into detail 

here. The Parliamentary Assembly refers in its recommendation to the Montreux document.[7] 

This is an initiative of the Swiss government, which has brought together a group of states, 

NGOs and PMSCs, and produced a final document. The legal status of this at international law 

is, formally speaking, limited. It is a statement of state practice made by one state 

(Switzerland) which is supported by the other participating governments.  

  

10.  The first part of the Montreux document summarizes in a very useful manner the 

obligations which exist at the present time on three different groups of states: states which 

contract PMSCs, the “home” state of the PMSC and the territorial state where the PMSC is 

operating. These obligations are largely under international humanitarian law, international 

criminal law and human rights law. PMSCs thus do not operate in a legal vacuum. 

  

11.  As regards humanitarian law it can be said that where the threshold for an internal or 

international conflict is reached, the humanitarian law frameworks for these conflicts begin to 

apply. However, the security situation in which many PMSCs will be operational will not 

necessarily be sufficiently serious to be governed by humanitarian law.[8] As regards human 

rights law, the extent of “home” state and “contracting” state obligations are not entirely 

clear. For European states, the extent of a state’s obligations for “extraterritorial” activities 

has been the object of case law from the European Court of Human Rights (ECtHR) and is still 

developing.[9] The Court has stated that where activities are formally under the mandate of 

the UN Security Council, then the UN bears responsibility for these activities.[10] The same will 

presumably apply to other international organisations. Under general international law, 

responsibility exists on the part of the contracting state where the PMSC is a de facto organ of 

the state, or where it exercises elements of governmental authority, or where it is acting on 

the instructions or under the control of the state, or where the PMSC exercises elements of 

governmental authority in the absence or default of the official authorities and finally where 



 

 

300 

the PMSC conduct is acknowledged and adopted by a state as its own.[11] However, where 

these conditions are not fulfilled, a contracting state can argue that it has no responsibility for 

the activities of a PMSC.[12] As regards the ECHR, the ECtHR considers that a European state 

is responsible for the activities of its own agents[13] – which could include its’ contracted 

PMSCs under certain circumstances – but is only responsible to take positive measures to 

control the actions of others – entities or individuals - in territory over which it has “full 

control”.[14] As legal entities, PMSCs bear no direct responsibility under the ECHR, whether 

they act in European states or outside of these.  

  

12.  It is important to remember the variety of different situations where PMSCs can be 

active, and the degree of state control in practice applying in these, i.e., the control which is, 

and can be, exercised by the state which contracts with the PMSC (A), the territorial state (B) 

and the home state of the PMSC (C). For example, the government of B may have full control 

over all of its territory or in practice, no control over parts of its territory. It may be seeking to 

(re)assert control, or it may have abdicated it to A or to a multinational company which has 

contracted with the PMSC, or with the PMSC itself, in whole or in part. A and B might share 

control, in practice or on paper. A may have no physical control over parts of the territory, it 

may have a degree of control, or it may have “full” military control in the legal sense of 

bearing responsibility, but engaged in fighting an insurgency and so have only limited control 

in practice. B may have granted, more or less voluntarily, PMSCs full or partial immunity from 

the jurisdiction of its civil or criminal courts. State C may well have no or only limited 

diplomatic or other presence in B and so only limited possibilities of finding out what exactly is 

going on. It is easy to see the accountability problems which can arise, both as regards the 

variegated framework of applicable law, but above all as regards enforcing whatever legal 

obligations might exist.  

  

V.         GENERALLY ON THE FEASIBILITY OF A TREATY AND OTHER ONGOING REGULATORY WORK IN 

THE FIELD 
  

13.  That an area is already partially regulated by global treaty obligations does not preclude 

a new regional treaty binding upon only upon European states, and involving more onerous, 

or progressive, obligations on these states. A new treaty cannot alter the obligations already 

undertaken by European states in other treaties. However, the existing network of 

international law obligations certainly adds to the complexity of the task of drafting a new 

treaty. The Montreux final document, summarizing the discussions between a relatively small 

group of states, also indicates how difficult it is to agree new common standards of regulation 

in the area: the best practices set out in part 2 are expressly stated not to be binding.  

  

14.  A Council of Europe treaty in this area could be opened for ratification by non-European 

states. The Parliamentary Assembly does not take a position on this issue in its 

recommendation. There are advantages and disadvantages to opening the treaty for 

ratification by non-European states. One the one hand, it would seem sensible to have as 

many states as possible bound by certain minimum standards in the field, both states using 

PMSCs and those where PMSCs are operational. The state which has taken the lead in using 

PMSCs is the United States. If a serious attempt is to be made to persuade the United States 

to accede to a future European treaty regulating PMSCs, close account must obviously be 

taken of United States concerns, practice and experience in the field when drafting the treaty. 

However, if this involved having to jettison principles regarded as important by a majority of 

European states, then a choice must be made as to which option is better.  

  

15.  Another factor to be taken into account is the on-going work of the United Nations in the 

field. The UN Working Group on Mercenaries has not yet produced an official draft treaty. At 

the risk of some simplification, however, the general approach so far of the working group can 

be said to be much more negatively inclined to PMSCs than the Montreux document. Many 

African states in particular are, understandably, hostile to the idea of regulating and so 

legitimizing the activities of PMSCs. If the point of departure for drafting a European treaty is 

the Montreux document, then it is unlikely that the treaty will attract much in the way of 

ratifications from outside Europe. A European treaty may even be perceived as negatively, as 

undermining the work of the UN in the field. 
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16.  On the other hand, it can be argued strongly that waiting for a global consensus to 

emerge in this area by itself is unrealistic. The Council of Europe has taken the lead before in 

regulating areas previously thought to be within the domain of national sovereignty, where 

the very idea of international regulation was thought to be too difficult or too controversial, 

the most obvious example being the European Convention on Human Rights.  

  

17.  However, for European states, the sub-regional – EU – dimension must also be taken into 

account. If the treaty contains obligations which are not in accordance with basic principles of 

EC law, or not compatible with the intentions of the EU CFSP, then it will not be possible, or it 

will, at least, be very much more difficult, for EU states to ratify the treaty. The EU is the 

largest aid donor in the world. It has staked out a major, and growing, role for itself in the 

field of development aid, reform of the security sector, strengthening of state institutions etc. 

A European treaty regulating PMSCs but without the participation of EU states is quite simply 

not meaningful.  

  

18.  At the present time, EC and EU law only partially regulates the area of private 

security/private military companies.[15] The provision of private security in an EU state is a 

service, in principle within the internal market.[16] Having said this, private security companies 

were excluded from the EU Directive for services in internal market. The provision of services 

outside of the EU by PMSCs registered in an EU state can, depending on the circumstances, 

fall partially within other EU regulatory regimes, e.g. the EU arms exports regime,[17] dual use 

exports[18] or arms brokering.[19] When EU restrictive measures have been introduced against 

a state or territory, either autonomous EU sanctions, or EU implementation of UN Security 

Council sanctions, PMSCs tend to be covered by the widely formulated  restrictions or 

prohibitions on export of arms/training services.[20]  

  

19.  Again, the mere existence of the EU, the existing only partial system of regulation and its 

stated intentions as a global actor does not mean that Council of Europe action regulating 

European states’ obligations regarding PMSCs is blocked. Legislative action in the EU which is 

regarded as desirable even by a majority of EU states can be paralysed by disputes over 

competence: under which EU pillar should action be taken, which institution has competence 

to make proposals etc. Council of Europe action can function as a catalyst for those EU states, 

and EU institutions, wanting progressive action. A treaty emerging from the Council of 

Europe, or even a recommendation from the Council of Ministers, can encourage a creative 

dynamic and help break a legislative deadlock in the EU.  

  

20.  The Parliamentary Assembly suggests that such an instrument should, as a minimum, 

include a number of elements. The Commission shall deal with these in turn.  

  

VI.       COMMENTS ON SPECIFIC ELEMENTS OF THE RECOMMENDATION - INTERNAL/EXTERNAL 

SECURITY AND INHERENTLY GOVERNMENTAL FUNCTIONS 
  

21.  The Parliamentary Assembly expresses the view that the instrument should contain a 

definition of those areas of internal and external security that must remain a sovereign 

function of the state and that are “inherently governmental” in character, a standardisation of 

the principles for the safeguard of the state monopoly on the use of force and a clear 

affirmation of the dividing line between internal and external security as established by law 

and the constitution.[21]  

  

22.  The issues which lie behind the first two of these points are well known, namely the lack 

of accountability caused by the use of private contractors in inter alia Iraq and Afghanistan to 

interrogate prisoners, in some cases, leading to the torture of these prisoners, and the alleged 

use of PMSCs in, inter alia, these states to engage in offensive armed (combat) capacities. 

  

23.  Some treaty obligations under humanitarian law are non-delegable,[22] but beyond this, 

international law does not give any guidance here.  

  

24.  The first problem here is defining what is “inherently governmental”. The phrase itself 

comes from the applicable US policy,[23] but obviously, even where such an express 

prohibition on delegation of governmental authority exists in law, this has not prevented 

severe accountability problems. Commentators have considered that the “inherently 
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governmental” test has proven unhelpful in clarifying how to determine whether a particular 

governmental function is appropriate for outsourcing.[24] Everything comes down to who or 

what has the competence to interpret the phrase. Where a government body is understaffed, 

but has onerous responsibilities and where it has money to employ outside contractors then 

there is no conceptual limit to what it will want to contract out. But even where an attempt is 

made in good faith to identify a core meaning of “inherently governmental” problems arise. 

For example, is assisting in an interrogation as a translator a governmental function? What if 

the translator puts questions himself?  

  

25.  It is probably safe to say that there is universal agreement among European states that 

“combat” is an inherently governmental function. Indeed, this is the view even of US 

government officials.[25] However, what about giving security personnel armed with heavy 

small arms (e.g. machine-guns) patrol functions in relation to oil installations? Such patrol 

functions are likely to involve them not only in exchanges of fire with armed groups attacking 

the installations, but also with pursuing these groups. Minelaying is a combat, or at least, 

combat-related, function, but what about mine-clearing? Clearing mines is a service 

performed both by PMSCs and humanitarian NGOs. 

  

26.  Of course, the issue is not what is the reality in failed, failing or dysfunctional states, 

because what European states would regard as inherently governmental functions, including 

the Gewaltmonopol des Staates are not, in these states in practice, a state monopoly. The 

issue is rather what should the situation be. However, there are obvious problems involved in 

states B-F trying to change reality in state A by listing in a treaty certain functions which are 

prohibited to be performed by B-F’s PMSCs in A under any circumstances. This prohibition 

would have to work on two levels. First, there must be a duty on the contracting states not to 

licence such activities (which in turn, of course, involves a general duty at national law on 

PMSCs to request licences for all their activities, of which more below). Second, there must be 

a duty on contracting states where a PMSC has, in fact, breached the terms of the licence not 

to engage in a prohibited activity, to penalize the PMSC in some way. 

  

27.  Penalize here can be in the form of the criminal law, administrative law or civil law. The 

usual meaning of “prohibited” is that states would accept that, in accordance with their 

criminal law, a penalty should or must be imposed on a person, or (in states where corporate 

entities can be fined) for engaging in the prohibited activity, or where applicable, failing to 

prevent it. European principles require a high level of legal certainty (foreseeability etc) in 

drafting criminal offences. For states applying the principle of legality (obligatory prosecution) 

the formulation of the offence is particularly important, as the scope for avoiding 

inappropriate prosecutions by means of prosecutorial discretion is more limited. In all states, 

the mental and material elements of such an offence must be proven beyond reasonable 

doubt. Moreover, without proper investigation, also applying high standards of professionality, 

an offence will exist on paper only.  

  

28.  Where, on the other hand, what is meant is an administrative or contractual “prohibition” 

then the formulation of the prohibited conduct does not need to be so precise, and the 

standards of proof in showing (non-)compliance can be set lower. (Having said this, it is 

usually easier to provide for contractual liability for engaging in activities not permitted by the 

licence, a point which shall be dealt with below.) Even here, disputes over contracts are 

disputes which are “civil rights” within the meaning of Article 6 ECHR. A contract can give one 

party – in this case the contracting state – the power to terminate the contract on notice, 

without giving reasons. However, basic principles of administrative law require for licence 

termination a determination that the licence has been breached, which in turn requires that 

there be some sort of body capable of investigating impartially and fully alleged violations of 

the licence and/or infringements of administrative law.  

  

29.  Lists of “governmental” functions can admittedly be found in the constitutions of some 

European states, but these are usually in order to delimit federal/central government 

responsibilities from state/local responsibilities[26] or to delimit parliamentary competence 

from governmental competence.[27] Some states regulate the delegation of public power to 

private authorities in their constitutions, e.g. requiring this to be in the form of a law, at least 

where it involves decision-making vis a vis individuals who are in a subordinate position to the 

decision-maker, which is typically the situation in relation to security.[28] It is common, 

explicitly or implicitly to forbid the authorities of other states to exercise public power, 
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particularly in the area of policing, in one’s own territory, except where this is provided for by 

law (often implementing a treaty obligation, such as the Schengen treaty). But as a matter of 

constitutional law and practice, the exact functions within the area of security which are seen 

as “inherently governmental” and within the “state monopoly” on the use of force will 

presumably vary between European states and from time to time. This of itself indicates that 

attempting to reach agreement in a treaty listing clearly prohibited areas of delegation apart 

from “combat” is unlikely to be successful. It can also be unduly inflexible. In some, 

particularly chaotic, situations, where a group of European states is engaging in peace-

promotion activities, it might temporarily be necessary to entrust “border-line” governmental 

security activities to a PMSC. But the main question-mark about trying to list prohibited 

activities (beyond combat) in a recommendation or treaty is that this does not seem to be 

necessary in order to reach the goals of avoiding contracting PMSCs for services where the 

risk of accountability is large and the consequences of abuse of power are severe. 

  

30.  As regards the “dividing line” between internal and external security this relates to the 

desire to distinguish between the activities of “PSCs” in one’s own territory, the regulation of 

which falls within the jurisdiction of the territorial state (with, for EU states, due allowance for 

EC law) and PMCs, which operate extraterritorially. Paragraph 13.3 of the PACE 

Recommendation 1858 (2009) seems to be an attempt to devise an alternative method to 

defining what is a “PMC”, and so distinguishing it from a “PSC” something which most 

commentators agree is not a fruitful way forward. As mentioned, it is not the “character” of 

the entity but the activities in which the entity engages which are important. Some of the 

companies engaged in “PMC” activities also engage in “PSC” activities. Armaments companies 

are branching into advisory/technical/training (“PMC”) activities. In a fluid market, one offers 

the services the client wants.  

  

31.  Some European constitutions contain provisions dealing with external and internal 

security,[29] however, these are designed to delimit functional competence between federal 

and local authorities, or between the organs of central government and parliament. Similar 

functional divisions can be found in states which have an external and internal security 

service.[30] It is another thing to try exhaustively to define what is, and what is not, a threat 

to security. There is a substantial level of agreement among academic commentators 

nowadays that there is no longer (if there ever was) a conceptually satisfactory dividing line 

between “external” and “internal” threats to security. The distinction is blurred nowadays. No 

treaty can unblur this distinction.  

  

32.  What a treaty can provide for is differential levels of regulation of transnational private 

security activities (within European states) and outside of European states. If this is the 

intention of the Parliamentary Assembly then it is simpler, and better, to proceed more 

modestly by doing this rather than attempting to lay down a conceptual definition in a treaty. 

Differential levels of regulation can be achieved in a variety of ways, such as requiring 

regulation by licence of all extraterritorial activities of a PMSC but distinguishing between the 

type and extent of licence requirements depending upon where the contract was to be 

performed, e.g. by dividing states into categories. The licensing government would be 

responsible for the determining which states fell within which categories of regulation. This 

adapts the level of regulation, focussing upon the place where the company will be carrying 

out its activities. 

  

VII. CONFLICT PREVENTION 

  

33.  The Parliamentary Assembly expresses the view that a recommendation/treaty contain a 

provision confirming the “priority of conflict prevention to rapid reaction and of the civilian 

handling of crises instead of the solution of conflicts by use of force.”[31] This is undoubtedly a 

sensible principle, and one which all states presumably can agree upon as a political goal. 

However, it is difficult to see how this can be translated into a concrete legal rule. 

  

VIII.    LICENSING CRITERIA AND STANDARDS 

  

34.  The Parliamentary Assembly expresses the view that a recommendation/treaty attempts 

to standardise the principles for the use of PMSCs, determine criteria regarding the activities, 

obligations, duties, responsibilities, including accountability for breaches of international 
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humanitarian law and human rights abuses, and the areas of work and competences of 

PMSCs, define criteria that must be applied to authorise PMSCs to provide military and 

security services and introduce a registration and licensing system for PMSCs.[32] The 

Parliamentary Assembly furthermore wants the setting up of a legal and regulatory 

framework for PMSCs that wish to export their services.[33] The regulatory framework is to 

include the following elements: an effective vetting and training system for PMSC personnel; 

an effective oversight and investigatory system; an effective enforcement system, and the 

protection of social rights of PMSCs’ employees.[34] These points are at the heart of the 

Parliamentary Assembly’s recommendation and can usefully be treated together.  

  

35.  As already mentioned, if one takes the approach of recognising the fact that a state, for 

one or other reason, is unable to exercise an adequate level of supervision over the activities 

of a PMSC operating in its territory, then the logical consequence of this, at least from the 

perspective of the Council of Europe, an organisation based on respect for human rights and 

the rule of law, is to insist that A and/or C step into the regulation/enforcement gap and take 

over at least a degree of responsibility for the PMSC.  

  

36.  A licensing/registration system would be a vital part of this. Licensing would enable a 

state to impose, by licence conditions, duties on PMSCs to respect certain minimum 

standards, including but not necessarily limited to human rights standards (which, as 

indicated above, would otherwise not apply directly to legal persons). These standards would 

in turn be imposed by terms of contract on personnel employed by the PMSC. It would be 

important that licences forbid, or control, sub-contracting, which appears to be a common 

practice in the field.  

  

37.  Strong arguments can be made for PMSC “home” states requiring registration of, and 

some form of licensing of, PMSCs services. At the very least, it is advisable that all European 

states with PMSCs engaged in the export of military-type services as a matter of priority 

investigate the need for national legislation on the issue. Here it should be noted that 

international law contains – albeit vague – limits on the extent to which a state may regulate 

the activities of foreign-registered subsidiaries to a “parent” company registered in that 

state’s territory. As mentioned, PMSCs are a multinational phenomenon, and so the 

development of some type of international cooperation undoubtedly appears sensible in order 

to avoid inconsistent standards being imposed, and to discourage “regulatory flight” of a 

PMSC from a strong regulatory regime to a weak one.  

  

38.  The treaty proposed by the Parliamentary Assembly would seek to impose harmonized 

registration criteria and licensing standards on European states. Good arguments can be 

made for such harmonized criteria. Accordingly, this would indeed seem to call for some form 

of treaty provision. Having said this, it would make it easier to draft such provisions if there 

were tried and tested national models to build upon. A key issue here in treaty negotiations 

will be reaching agreement not only on the extent of supervision which is advisable – this will 

reasonably vary according to the circumstances (see paragraphs 7 and 12 above) – but also 

on the extent which is feasible. Such a treaty provision will obviously require reasonably 

staffed and resourced national administrative regulatory bodies, with, moreover, a capacity to 

supervise extraterritorial activities. Here one can note that while all, or almost all, European 

states have regulated their PSC industry, the level and type of regulation varies, as does the 

level and type of supervision of this.[35] There appears to be no European state which has 

regulated the extraterritorial activities of PMSCs as such, although where (as seems common) 

a company offers security services within a European state, as well as export of 

security/military services, it will already have gone through whatever registration, vetting and 

licensing formalities which exist in the European state in question. Moreover, certain European 

states include “military training” under the category of services for which an export control 

licence is granted[36] and so exercise, or at least, have the potential to exercise, a degree of 

supervision over such extraterritorial activities. The issue of licensing and different options for 

regulation has been discussed extensively in recent years in the United Kingdom, the 

European state which, for a variety of reasons, appears to have the largest number of PMSCs 

engaged in extraterritorial sale of “military” services.[37] But no legislation has yet resulted 

from this process.[38] Two states which have specifically regulated extraterrorial PMSC activity 

are the United States and South Africa. Both states’ systems of regulation have been criticized 

in doctrine as inadequate.[39] In the case of the United States, the criticism appears mainly to 

have been directed at the adequacy of the procurement process, combined with the large 
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numbers of procurements made in a short time for PMSC services in Iraq in particular, and 

the grave lack of supervision of the fulfilment of contract terms setting minimum standards of 

behaviour of PMSC personnel - when these were included at all.[40] The accountability 

problems which arose were exacerbated by the immunity which PMSCs had, and continue to 

have in some situations, from the jurisdiction of the Iraqi courts.  

  

39.  The bulk of the criticism thus appears reflect the almost universal criticism of the 

extreme lack of preparedness which characterized the United States led occupation -  rather 

than of the US legislation as such.  

  

40.  As regards criteria to take into account before licensing a PMSC, another, this time 

European, model to build upon is the EU common position on arms exports.[41] Moreover, the 

Montreux document provides examples of best practices in this regard. 

  

41.  The conclusion thus is that there are some models to build upon in discussing appropriate 

licensing requirements, standards of conduct and degrees of supervision of compliance. 

However, with any treaty imposing harmonized solutions, states like to know that they are 

accepting, in particular how these international solutions will work compared to their own 

existing legal frameworks and how many changes these will involve making in their own legal 

frameworks. The problem here is that Council of Europe states have relatively little existing 

law governing extraterritorial application of regulation of PMSCs and so relatively little 

experience of the how such extraterritorial application will work in practice. The costs involved 

in establishing national supervisory mechanisms with a degree of capability to supervise the 

performance of contracts in other states are also very relevant here. These costs will naturally 

vary depending upon how many and what type of PMSC licences are issued by the home state 

in question. For some states, this will involve little expense, for others the expense is likely to 

be considerable. It should also be made clear that the supervision of companies’ compliance 

with contract conditions regarding delivery of services in states undergoing “compound 

emergencies” situations is not an easy matter. There is, however, considerable experience 

of  the problems involved in supervising both companies’ and NGOs’ delivery of development 

and crisis aid services in compound emergencies which can presumably be built upon.  

  

42.  One issue here is whether the licensing system should be national or international. As 

already mentioned, a PMSC can be multinational in the sense of drawing its personnel from, 

and operating in, different countries. On the other hand, a PMSC has a home state where it 

has its headquarters. It is also states which have the resources to engage in the necessary 

investigations of corporations operating from their territory. Moreover, PMSCs will be very 

reluctant to reveal information which can go to a competitor, or which will damage their 

relationship with a client (particularly where the client is the territorial state itself). At the 

present stage of development of international relations, the creation of an international body 

to engage in licensing thus seems both unnecessary and impracticable.  

  

43.  However, as the Parliamentary Assembly recognises, some form of cooperation duty and 

mechanism for exchange of information between states, regularly, or on demand, will be 

necessary regarding which licences have been issued and for what. At the same time, it will 

not be easy to draft such a provision either. As mentioned, PMSCs provide a “discreet” service 

to their clients and are presumably very reluctant that details of these services are shared 

between states. However, the information exchange arrangements in certain of the EU norms 

(already mentioned paragraph 18) can serve as models. These have managed to combine a 

degree of transparency with a degree of confidentiality. Information exchange obligations will 

also be necessary regarding compliance with licence conditions. If state A with a large 

embassy presence in state B comes over information indicating that PMSC X licensed by state 

D is responsible for human rights abuses in B, then an obligation must be created for A to 

transfer this information to D, and (at a minimum) an obligation on D to investigate the issue 

and to inform A of the result of its investigation.  

  

44.  As regards obliging states to legislate on the rights of PMSC employees performing 

contracts abroad, this involves examining in detail inter alia states’ existing employment 

protection legislation, certain issues of private international law and, for EU states, EC law.  

  

45.  A final issue here is that the elaboration of standard conditions in a licence should take 

into account not simply the best practices identified in the Montreux document but also the 
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ongoing consultations within the PMSC branch itself, with the support of the Swiss 

government, with the aim of producing a Code of Conduct for PMSCs. This issue is dealt 

within the next section. 

  

IX.   SELF-REGULATION 
  

46.  The Parliamentary Assembly expresses the view that the treaty would contain provisions 

obliging “the PMSC sector to set up a framework for self-regulation, including a binding code 

of conduct and the establishment of a PMSC Ombudsman and/or a PMSC violations 

investigation team. It is understood that any such self-regulation merely complements and 

does not replace the control of legality exercised by the competent state law-enforcement 

bodies, which shall be seized automatically of any violations encountered by the proposed 

self-regulation mechanisms.”[42] 

  

47.  There are some codes of conduct already in operation.[43] The Swiss government, 

assisted by the International Committee of the Red Cross (ICRC) and The Geneva Centre for 

the Democratic Control of Armed Forces (DCAF), is leading a series of meetings on developing 

these further. These ongoing discussions do not mean that the Council of Europe needs to 

await a result before initiating inter-state discussions with the view to the adoption of a 

recommendation or a resolution. As with the EU legislative process, inter-state discussions 

within the framework of the Council of Europe can act as a catalyst for the adoption of a 

branch Code of Conduct. Besides, as the Parliamentary Assembly correctly notes, an 

appropriate Code of Conduct does not eliminate the need for national supervision, but simply 

makes it easier.  

  

48.  However, as with the EU dimension, the ongoing branch discussions complicate the task 

of drafting a Council of Europe treaty.  

  

49.  The value of self-regulation in practice will depend upon a number of factors, inter alia 

whether the Code standards are genuinely accepted by the major PMSCs, the stability of the 

PMSC branch, the integrity and effectiveness of the supervisory mechanisms the branch 

establishes and the mechanisms which states and other customers for PMSC services have for 

sanctioning non-compliance with the Code. In particular, will a supervisory mechanism really 

be in the position to criticise, and demand improvements from, one of its most important 

members? The main method of informal sanction will be the “market”, namely denying future 

contracts to a PMSC which has a poor record of compliance with the Code. Here there are a 

number of complications. For a state wishing to contract for a particular service, especially if 

speed is necessary, there may be few alternatives to hiring a particular PMSC at a particular 

time. It may, in other words, be a “sellers’ market”.  

  

50.  A PMSC Code of Conduct obviously entails compliance mechanisms and so some form of 

“rating” of compliance. A PMSC may consider that a “poor” rating it has received is unfair and 

react either by leaving the branch organisation or by trying to institute legal proceedings 

against the branch organisation for action damaging to trade. If one wishes to strengthen the 

integrity of the compliance mechanism by protecting the branch organisation from legal 

attack, legislation will likely be necessary. Here too, for EU states, the EC law dimension must 

be taken into account.  

  

51.  The Parliamentary Assembly wishes a “binding” Code of Conduct. By this it is meant that 

the Code should be binding on PMSCs which adhere to it. However, what is to happen if a 

state authority, or corporation, or NGO contracts with a PMSC which does not adhere to the 

Code, or formally speaking adheres to it, but has a poor record of compliance with it? In order 

to prevent this, the treaty would have to impose a duty on states either to legislate to require 

PMSCs to comply with the Code or to forbid contracting with PMSCs which do not adhere to, 

and comply with, the Code. What of non-European PMSCs. Would European NGOs and 

multinationals be prohibited from contracting with local or regional PMSCs? States are not the 

only contractors of PMSCs. A multinational company or NGO decides for itself whether it 

wishes to contract with a PMSC. Unless constrained by a duty in legislation not to do so, it will 

be free to contract with a PMSC which does not adhere to the Code, or has a poor record of 

complying with it. The “penalty” for this on the NGO or multinational corporation is poor 

publicity – assuming its contract becomes known. This poor publicity will presumably be 
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sufficient disincentive for a humanitarian NGO, but not necessarily for a corporation. Thus, it 

will in any event be necessary for the Code to be “binding” on corporations that contracting 

states have to undertake to legislate to limit corporations’ freedom of contract in this respect. 

Also relevant in this respect is the call the Parliamentary Assembly makes for the introduction 

of rules and regulations (for example, a code of conduct and the requirement to register with 

the foreign ministry) for businesses, non-governmental or humanitarian organisations, etc., 

that wish to contract PMSCs for their security purposes abroad.[44] However, an administrative 

duty of registration will, for reasons set out above, not be likely to be sufficient if the Code is 

to be “binding”.  

  
 

X.     CRIMINAL LAW AND CRIMINAL PROCEDURE  
  

52.  The Parliamentary Assembly expresses the view that a recommendation/treaty contain a 

provision on adjustment and harmonisation of national and international criminal law 

(especially rules of law enforcement) regarding criminal acts committed by PMSCs and their 

personnel[45] and applying laws and rules governing deployment of national military and police 

forces abroad to PMSCs as well.[46].  

  

53.  National rules on jurisdiction are complicated and there are considerable variations 

among European states. Some – probably the majority of – European states already have 

criminal jurisdiction over all or most of the crimes of their nationals employed in foreign 

states. At least some states provide for criminal jurisdiction over all crimes, or at least certain 

serious offenses, of foreign nationals in foreign states, but conditioning jurisdiction on double 

criminality (subject to certain exceptions). A network of multilateral treaties, global and 

regional, provide for extensions of jurisdiction. For example, all states party to the Statute to 

the International Criminal Court (ICC) have to extend their jurisdiction, at least over 

nationals, for war crimes in international and internal conflicts and crimes against humanity. 

Some states have offences criminalizing mercenaries. However, the definition of “mercenary”, 

at least where the national offence is based upon the six cumulative conditions in Article 47 of 

Additional Protocol 1 1977 to the Geneva Conventions, makes such an offence extremely 

difficult to prove.[47] Other states may have offences concerning recruitment in the state to 

fight in conflicts in other states,[48] however, such offences can easily be circumvented by the 

“recruitment” occurring outside of the state in question.  

  

54.  The differences in national “ideologies” of jurisdiction makes harmonisation difficult. If the 

Parliamentary Assembly is expressing the view that jurisdiction be taken over all criminal acts 

committed by personnel of PMSCs irrespective of their nationality, European states are likely 

to take different approaches to the advisability, or even legitimacy, of this, making such a 

provision problematic to draft. Nonetheless, it is undoubtedly a very undesirable situation if 

strong grounds exist for suspecting that PMSC personnel have committed serious crimes of 

violence in other countries, but for one or other reason, the home state of the PMSC does not 

have jurisdiction to try them. A PMSC may easily be incorporated in one state, but the alleged 

perpetrators are nationals of another state. The option of extradition of an alleged offender 

may not be practicable: his home state may lack jurisdiction or be uninterested in 

prosecution, whereas the human rights situation in the territorial state may be very bad. A 

general jurisdictional claim over all serious offences irrespective of the nationality of the 

perpetrator but which is qualified by a double criminality requirement would solve these 

problems, without violating the international law rule prohibiting non-intervention. As 

indicated above, many countries already make such a jurisdictional. By contrast, the UK has a 

particularly troublesome combination of a large number of PMSCs incorporated in its territory 

and very limited extraterritorial claims. In any event, it is strongly advisable that all European 

states review their systems of criminal law and jurisdiction in order to determine whether 

there are gaps in their jurisdictional claims, at the very least as far as nationals are 

concerned, and if so, to correct these and to provide for extradition arrangements where for 

some reason, jurisdiction is lacking.  

  

55.  It is nonetheless likely that most states already providing for jurisdiction over all, or the 

majority of the serious extraterritorial crimes which can be committed by PMSC personnel, will 

see the problem as one of obtaining sufficient evidence of criminal offences. Investigating 
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alleged criminal offences committed abroad is usually very time and resource-intensive. 

Where cooperation is lacking from the territorial state, the work is made much more difficult.  

  

56.  Where a state has both military forces and contracted PMSC personnel stationed in the 

territory of another state, one way of dealing with the gap in investigative/enforcement 

capability is to legislate to bring the PMSC personnel within the jurisdiction of military 

prosecutors and military courts. However, for European states this will not be possible (or, at 

the very least, will cause considerable difficulties) because of the case law of the ECtHR which 

does not permit civilians to be tried by military courts. [49] 

  

57.  In summary on this point, drafting such provisions will both be technically difficult and 

time-consuming.  

  

XI.   CIVIL LAW 

  

58.  The Parliamentary Assembly expresses the view that a recommendation/treaty contain a 

provision introducing specific rules for PMSCs in civil law, especially as regards conditions of 

liability.[50] This proposal appears to be aimed at the difficulties which are caused when PMSC 

personnel injure or otherwise cause harm to individuals in another country, who, for reasons 

of practicality or law (e.g. agreements relating to immunity of PMSCs) are unable effectively 

to sue the PMSC in the courts of that country. In some European states, it will presumably 

already be possible to sue a company incorporated in the state for damages for acts 

attributable to the company committed in another state. Other states, applying their own 

rules of private international law, will make this more difficult, or perhaps impossible. A 

complicating factor here is the question of civil jurisdiction over foreign-incorporated 

subsidiaries of a PMSC, sub-contracting being a feature of this branch. Another aspect which 

must be taken into account here is the complicated question of insurance of the PMSC, and 

permitting claims against the insurer. 

  

59.  In practice, as with criminal jurisdiction, there will be difficulties in obtaining evidence of 

civil wrongdoing which has occurred in – very possibly –disputed circumstances in another 

state. Various devices exist to make the burden of proof easier, although the countervailing 

disadvantages in reducing evidential burdens must also be taken into account. Without some 

such device, however, this remedy risks being on paper only. Another difficulty is providing 

for adequate legal representation for civil claimants, bringing their case in another jurisdiction. 

One way of dealing with the latter difficulty is to extend the rules on standing, to allow NGOs 

to bring claims on behalf of litigants resident in another state, or alternatively, allowing NGOs 

to assist these litigants. Caution must naturally be shown in this area. Civil law claims provide 

the potential for strengthening PMSCs compliance with good practices, especially whatever 

Code of Conduct which might emerge from the ongoing branch negotiations. However, 

whatever treaty can be produced under the auspices of the Council of Europe will naturally 

only bind the parties. Where a PMSC considers the duties it will face of civil claims to be too 

onerous, it may choose to move its business to, and incorporate in, a non-contracting party. 

This shows the value in an international solution to the problem. A balance must obviously be 

sought in negotiations between ensuring that a real remedy exists in practice, at the same 

time as not creating unrealistic demands on PMSCs, thus “scaring them away” to states which 

will not ratify the treaty.  

  

60.  Nonetheless, as with the criminal law, it is undoubtedly a very undesirable situation if 

strong grounds exist for suspecting that PMSC personnel have, e.g. killed or severely injured 

people, but for one or other reason, the home state of the PMSC does not have jurisdiction to 

entertain civil claims brought by victims or their relatives against the PMSC. Thus, 

notwithstanding the complexities sketched out above, it is strongly advisable that all 

European states begin the process of reviewing their civil law systems to determine whether it 

is possible at all to make such claims, and if not, to consider enacting appropriate legislation 

on the issue.  

  

61.  However, in summary on this point, as with the discussion of the criminal law above, 

drafting a treaty provision on the subject is likely to be both technically difficult and time-

consuming.  
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XII. PARLIAMENTARY APPROVAL 

  

62.  The Parliamentary Assembly expresses the view that a recommendation/treaty contain 

provisions requiring parliamentary approval for missions of PMSCs outside their national 

territory.[51] The issue of the democratic control over the armed forces, including 

parliamentary approval for missions, has been dealt with recently by the Commission.[52] 

  

63.  The Commission divided European states into three groups, depending upon the level of 

involvement of parliaments with the decision to send military troops abroad: High, for 

Parliaments with the power of prior approval, medium, for Parliaments whose power of prior 

approval is limited by significant exceptions, and low, for Parliaments without the power of 

prior approval. While the Commission expressed a clear preference for a high degree of 

approval, it is clear that there is considerable variation between European states. From the 

perspective of democratic legitimacy, when and if the parliament has achieved full control 

over the use of military forces abroad, there is undoubtedly a democratic deficit if it has no 

insight into, let alone control over, its government’s contracting of PMSCs to engage in peace-

promotion and peace-enforcement actions. To the extent that such operations are covert, the 

Venice Commission has already expressed the view that arrangements must be in place to 

ensure an adequate level of parliamentary insight into and control over these activities.[53] 

And very good arguments exist for parliaments exerting control over any “large-scale” use of 

PMSCs, to the extent that their existing budgetary control mechanisms do not already allow 

this. Having said this, the occasions on which PMSCs are contracted for large scale and high 

profile missions by European states are presumably very rare. Most PMSCs are engaged in 

much less politically controversial issues, such as training in weapon systems, supply of 

services (food, transport, etc.) to national troop contingents or foreign armies. And 

practicalities must be borne in mind. The value of parliamentary approval mechanisms is not 

simply that the people’s representatives decide, but also that an exhaustive, transparent and 

informed debate occurs in the most important public forum of the state, the parliament. Such 

procedures take time, and must take time. This sort of discussion is quite impracticable every 

time the Foreign Minister travels to a dangerous country where he or she needs an armed 

escort from and to the airport. Where national law for one or other reason means that one’s 

own police or military cannot be simply ordered to fulfil bodyguard functions for government 

ministers when they travel abroad, then this function must be performed by contracting with 

a PMSC.  

  

64.  Bearing in mind the fact that the “use” of a PMSC can involve everything from the more 

or less replacement of a territory’s armed forces to the mere provision of bodyguards for 

visiting statesmen, and bearing in mind the variations in practice identified by the 

Commission in its report on Democratic control over the armed forces, it seems that this is 

not yet an appropriate issue for treaty regulation. Within the very broad principles of 

democracy following from membership of the Council of Europe, states are free to determine 

the degree of parliamentary insight into and control which is appropriate over government 

use of PMSCs, depending on their own legal and constitutional practices.  

  

XIII.   THE ENDORSEMENT OF THE MONTREUX DOCUMENT  

  

65.  The Parliamentary Assembly proposes the adoption of a recommendation first, which 

would at the very least, support the Montreux Document on Private Military and Security 

Companies which sums up legal obligations under existing international law and best practices 

related to PMSCs’ activities, and call on member states that have not already done so, to 

endorse it. The second part of the Montreux Document can be seen as a both a “check list” 

and a programme for future work. The endorsement of this document is highly advisable.  

  

XIV.  THE QUESTION OF A RECOMMENDATION BEFORE BEGINNING NEGOTIATIONS ON A TREATY AND 

CONCLUDING COMMENTS 
  

66.  It follows from the above opinion that the Venice Commission considers that some of the 

issues taken up by the Parliamentary Assembly – while undoubtedly of international concern – 
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are not appropriate for inclusion in a Council of Europe treaty. Other parts of the 

Parliamentary Assembly recommendation could form the basis of future treaty provisions. In 

particular, strong arguments can be made for drafting treaty provisions on 

registration/licencing requirements, that states of PMSC incorporation provide for criminal 

jurisdiction over serious offences committed by PMSC personnel and on ensuring that states 

of PMSC incorporation provide civil remedies for victims of alleged PMSC wrongdoing. 

However, for reasons set out in the present opinion, a Council of Europe treaty on the subject 

of PMSCs would, at the present time, be  time-consuming and problematic to draft. It is 

however, most important not to lose momentum in this area. The gaps in regulation and 

enforcement (above paragraphs 11-12) are real and serious. Accordingly, the Venice 

Commission considers that whether or not the Committee of Ministers choses to start work on 

drafting a treaty certain of the issues taken up by the Parliamentary Assembly are suitable 

subjects for a Committee of Ministers recommendation to Council of Europe states:  

  

1.      A first matter is the endorsement of the Montreux Document. As already 

mentioned, this document itself can be seen as a programme for future legislative 

action by states, with identifiable goals which the Parliamentary Assembly can 

follow-up on.  

2.      A second is that states should review their national laws dealing with 

registration/licensing of PMSCs, to see if these provide a proper degree of 

regulation of the extraterritorial activities of PMSCs. The Montreux Document 

identifies the desirability of doing this, but an express provision in a 

recommendation would focus states’ particular attention on the urgent need to 

deal with the subject.. 

3.      A third is that states should review their criminal laws/criminal procedure laws, 

to determine whether there is jurisdiction over serious offences committed by 

personnel of PMSCs, at least, where these personnel are nationals of the state in 

question. Again, the Montreux Document identifies the desirability of doing this 

(see part 2, paras 19, 49 and 71), but an express provision in a recommendation 

would focus states’ particular attention on the subject. 

4.      A fourth is that states should begin the process of reviewing their civil law 

systems to determine whether it is possible at all to make claims for damages for 

extraterritorial civil wrongdoing against PMSCs incorporated in the state, and 

possibly even their foreign-incorporated subsidiaries, and if not, to consider 

enacting appropriate legislation on the issue. Again, the Montreux Document 

identifies the desirability of doing this (see part 2, paras 22, 50 and 72), but an 

express provision in a recommendation would focus states’ particular attention on 

the subject  
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