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ABSTRACT

In the free enterprise.economic system, bankruptcy law
is one of the measures which helps to ease the hawmshness of the
enforcement process of, the performance of obligation in civil
matters. It is considered as being more helpful both to the
parties concerned ‘and 'thésocfiétyllasfa whole.” With such an
objective behind the legislation, the enforcement of the judgement
in bankruptcy ‘cases.is "in a greater scope than 'the ordinary civil
cases. Therefore it is necessary to employ more knowledgeable
and specialized personnel to perform the duties and responsibilities

prescribed by law efficiently.

Since Thailand nas promulgated bankruptcy laws as other

civilized nations did, it has kept improving the procedure for the



enforcement of judaements from time to time. However, it is found
that the scope of the authority of the official receiver is not

in a satisfactory condition. On the whole, the authority and the
duty of the official receiver as shown in the various bankruptcy acts
may s;en to be too froad, but when studied in comparision with the
major foreign bankruptcy laws, 1t 1s found that the foreign laws are
in a more satisfactory condition, especially because they have more
organizational departments, so the administration of bankruptcy cases
falls on one particular department. In English bankruptcy law, for
example, the official jreceiver has certain authority over the
debtor's conduct, and acts as an interim trustee until a trustee 1is
appointed. In addition, the Board of Trade also has control of the
trustee and sets guidelines for his performance with such procedures,
the scope of the duties and powers of the trustee are more clearly
provided for and concrete, and the duties are evenly distributed
among the various units set up by the bankruptcy acts. As a consequence,
there is no unit which is overburdened with the whole judgement
enforcement proc¢eeding. ~The' French bankruptcy law also provides for
serveral units in the judgement enforcement proceeding, as does the
English bankruptcyy law: | At this Juncture, Thailand 1s different in
that it sets up only one department to handle the whole enforcement
proceeding, 1.e. the Office of the Official Receiver. 1It, therefore,

gives attention only to the enforcement of judgement without improving

1ts functioning more effectively.



S

If we elaborate on the scope of the powers of the official
receiver, we will find that they are too narrow in certain areas,
such as the power to carry on the debtor's business in accordance
with section 22 (1) and section 120 we will find that such power
1s for“winding up the debtor's pusiness, only., The official receiver
does not.have the power to anitiate any méw measures to minimize
any loss should it arise. .Another example as to the limitation of
the official receiver's powers can be seen in the case of the creditor.s
application for the recovery of the debt, the official receiver can
only make tne investigation and state his opinion on the credltor's
application only. He Jdoes not have anv power to make decision on
the application. Such /power i1s vested in the court, and 1f 1t can
be extended to the official /receiver, the proceedina for the
application of the recovery of the debt can be adjudaed more quickly,
The delegation of sueh power to tne official receiver will not only
place more responsibility on him, but also enable him to perform his

duty more cautiously because he has to be liable for nis order for

the application’for recovery of the debt. However, there must be

t

some strict measures to supervigse the official receiver.

Another area of the power of the official receiver, which
is found to be inadequate in practice, though not in substance 1s
the acts of the debtor in relation to his pusiness and property in
contravention to section 24, eventhough the official receiver may
request the court to revoke such acts 1n accordance with tne rules

set in section 114 and 115. However, the transfer of ownership or



any action involving the property of the debtor are legally valid in
spite of the fact that the acts of the debtor are clearly prohibited

by section 24, which renders the transactions void.

As to the power of the official receiver to conduct an
inquiry when acting as an inquiry offacial for any criminal charges
against the bankruptcy acts, we can see that in practice such power
nas never been employveds Thus bankruptcy law is freguently violated
which renders the enfeorcement of judgements in bankruptcy cases

unsatisfactory.

Besides what has been mentioned, certain powers of the
official receiver in the Bankruptcy “Act B.E. 2483 are interpreted
differently. It may be because the nature of the bankruptcy law is
complicated and is different from civil cases in general. Moreover,
the problem in bankwuptcy law has not been seriously analysed,
therefore, it creates/disagreement in the intexpretation of the law

which is unfavoxable to ,the, pexformance, of ~the official receiver.

As to the liability of" the official receiver,the bankruptcy
act has specifically provided for'"excemptionl/of/.the official receiver
from liability in tort law. The official receiver 1is not personally
liable for any damages incurred from the performance of his duties
unless he has done it with malice or he is grossly negligent. We can
see that his liability is less than the general standard of conduct

and it may cause injury to the parties concerned, This problem has to



pe carefully analysed.

This thesis is an elaborate study and an endeavor to push
the enforcement of bankruptcy law to that end. The thesis has
delved-in to the problems and obstacles in the performance the
duties and responsibilities of the official receiver including
the subject matter of the bankruptcy law regarding the authorities,
duties and responsibilities~thereof. As a result of such study in
comparison with foreign daw; new ;dea has been found to improve
the enforcement of judgement in ‘bankruptcy case more efficiently
and with better results.’B It alsol contains a proposal for the
reorganization of management within the Bankruptcy Act where it is
found that there are deficiencies in relation to the scope of the
authorities, duties and responsibilities of the official receiver.
In addition proposals for the improvement and ingerpretation of

the related legislation have also been provided.

2
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