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MANUIN 3

WEST'S ANNOTATED CALIFORNIA CODES
CALIFORNIA RULES OF COURT
APPENDIX TO CALIFORNIA RULES OF COURT
DIVISION 1. STANDARDS OF JUDICIAL ADMINISTRATION RECOMMENDED
BY THE JUDICIAL COUNCIL

Current with amendments receivec through July 1, 1996.
S 18. Standards for determining the need for a court interpreter

(a) [ When an interpreter is needed ] An interpreter is needed if upon -
examination by the court a party or witness is unable to speak English so as to be understood
directly by counsel, court, and jury, or if a party is unable to understand and speak
English sufficiently to comprehend the proceecings and to assist counsel in the conduct of
the case, Separate interpreters may be needed for each non - Engish speaking party. An

additional interpreter may be needed to interpret witness testimony for the court.

(b) [ When an examination is required ] Upon reqquest by a party or counsel, or
whenever it appears that a party’s or witness primary language is not English or that a
party or witness may not speak and understand English sufficiently to participate fully in
the proceedings, the court should conduct an examination on the record to determine whether
a court interpreter is needed. After tﬁe examination, the court should state its conclusion on
the record, and the file in the case should be clearly marked to ensure that an interpreter will

be present when needed in any subsequent proceeding.

(¢) [Examination of party or witness] The examination of the party or witness to

determine if an interpreter is needed should normally include questions on the following:
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( 1 ) Identification ( for example: name, address, birthdate, age, place of birth ) ;

(2) Active vocabulary in vernacular English ( for example: “ How did you
come to-the court-today ? 7 “ What kind of work do you do ? ” “ Where did you go to
school 27 What was the highest grade you completed? " “ Describe what you see in the
courtroom. . What have you eaten today ? ”. Questions should be phrased to avoid “ yes-

” s
no replies;

(3 ) The court proceedings ( for example: the nature of the charge or the type of
case before the court, the purpose of the proceedings and function of the court, the rights of a

party of criminal defendant, and the responsibilities of a witness ).
S. 18.1. Interpreted proceeding: instructing participants on procedure

In interpreted proceedings the court should instruct tne participants on the procedure to

be followed. These instructions may be given in writing and should normally include:

(a) [ Instructions to interpreters ] The following instructions should be given to

interpreters:

(1) A preappearance interview should be held with the party or witness to enable
the interpreter to become familiar with speech patterns and linguistic traits and to determine
what technical or special terms may be used. Except when consent is given by councel, the
pending proceedings should not be discussed with the party unless the party’s counsel is

present or with a witness unless counse] for the party calling the witness is present.

(2) During the preappearance interview with a non-English speaking witness, the

interpreter should give the following instructions on procedure:
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(i) Speak in a loud, clear voice so that the entire court and not just the
interpreter can hear.

(it ) All responses should be derected to the person asking the question, not
to the interpreter. - -

( iii ) Any question should be directed to counsel or to the court and not to

the interpreter. Do not seek advice from or engage in discussion with the interpreter.

(3) During the preappearance interview with a non - English speaking party,
the interpreter should give the following instructions on the procedure to be used when the
party is not testifying:

(1) The interpreter will interpret all statements made in open court that are a
part of the case.

(it ) Any questions should be derected to counsel. The interpreter will interpret
all questions to counsel and the responses. Do not seek advice from or engage in discussion

with the interpreter.
(4 ) Communications between counsel and client are not to be disclosed.

(5) No legal advice should be given to a party or witness. Legal questions

should be referred to the attorney or to the court.

(6) All statements made by the witness should be interpreted including
statements or questions to the interpreter. No summary of any testimony should be made

except on instructin by the court.

(7) The court should be informed if the interpreter is unable to interpret a

word, expression, or special terminology.
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(8 ) All words, including slang, vulagrisms, and epithets, should be interpreted

to convey the intended meaning.

(9) All statements made in the first person should be interpreted in the
first person. For example, a statement or question should not be introduced with the words,

[13 bl
He says...

(10) All inquiries or problems should be directed to the court and not to
the witmess or counsel. In unusual circumstances, the interpreter may request permission to

approach the bench with counsel to discuss the problem.

( 11) The interpreter should be positioned near the witness or party but should not

block the view of the judge, jury, or counsel.

( 12) The court should be informed if the interpreter becomes fatigued

during the proceedings.

(13) An interpreter who is to interpret for party at counsel table should speak
loudly enough to be heard by the party or counsel but not so loudly as to interfere with the

proceedings.

(b) [ Instructions to counsel ] The following instructions should be given to

counsel:

( 1) All questions by counsel examining a non-English speaking witness should

be diredted to the witness and not to the interpreter. For example, do not say, “ Ask him if...

2
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(2 ) If counsel understands both languages and disagrees with the interpretion,
any obfection should be diredted to the court and not to the interpreter. ~ Counsel should ask

permission to approach the bench to discuss the problem.

(3 ) I counsel believes that a prospective interpreter lacks the
qualifications necessary to serve as an interpreter in the matter before the court, counsel may
be permitted to conduct a brief supplemental examination before the court decides whether to

appoint the interpreter.

S 18.2. Interpreted proceedings: interpreter understanding of terminology used in the

courts

Courts should use interpreters who can  (a) understand terms generally used in the
type of proceeding before the court, (b) explain these terms in English and the other
language being used, and (c) interpret these terms into the other language being used.
Interpreters recommended pursuant to section 68562 of the Government Code should meet
these requirements. If no list of recommended interpreters is available, or if it appears an
interpreter cannot understand and interpret the terms used in the proceeding, the judge should
conduct a brief examination of the interpreter to determine if the interpreter is qualified to
interpret inthe proceeding. In conducting the examination the judge should, if possible, seek

the assistance of an interpreter whose gualifications have been established.

S 18.3. Standards of professional conduct for court interpreters

{a) [Accurate interpretation ] A court interpreter’s best skills and judgement

should be used to interpret accurately without embellishing, omitting, or editing.



(b) [Conflicts of interest ] A court interpreter should disclose to the judge and
to all parties any actual or apparent conflict of interest. Any condition that interferes with
the objectivity of an interpreter constitutes a conflict of interest. A conflict may exist
if the interpreter is -acquainted with or related to any witness or party to the action
or if the interpreter has an interest in the outcome of the case. An interpreter should not

engage in conduct creating the appearance of bias, prejudice; or ‘partiality.

(e} [Confidentiality ] A court interpreter should net disclose priviledged
communications between counsel and client. A court interpreter should not make statements

about the merits of the case during the proceeding.

(d) >[ Giving legal advice ] A court interpreter should not give legal advice to

parties and witnesses, nor recommend specific attorneys or law firms.

(e} [ Professional relationships ] A court interpreter should maintain a
professional relationship with court officers , parties , witnesses, and attorneys. A court

interpreter should strive for professional ditachment.

() [ Continuing education and duty to the profession ] A court interpreter
should, through continuing education, maintain and improve his or her interpreting skills
and knowledge of procedures used by the courts. A court interpreter should seek to elevate

the standards of performance of the interpreting profession.



MARUIN 3
MODEL COURT INTERPRETER ACT
I. BACKGROUND

The Model Court Interpreter Act is based o.n a reviéw and synthesis of federal law and
statutes in states where comprehensive study and reform of practices and laws relating to the
use of interpreters has occurred. The Act and its accompanying commentary are also based
on analysis of legal and professional issues that have emerged in recent years through
practical experience and research in the states. The document was prepared in cooperation
with an advisory group of individuals who have special expertise in court interpretation.

The advisory group included the judges, court administrators, and state and federally

certified professional interpreters who are named inthe acknowledgments for this publication.
A NOTE ON THE PURPOSES OF THE ACT AND HOW IT MAY BE USED

The following Model Court Interpreter Act and commentary is provided as a guide to
assist policy makers who are engaged in any of the following tasks:

- Writing or updating court interpreter statutes;

- Preparing statewide rules of court for the administration of interpreter services;

- Preparing local rules of court or administrative policy to govern
interpreter services in the absence of comprehensive state policy int eh form of law, rule or
administrative procedures.

It is recognized by the drafters of this Model Act that many states will be without the
necessary financial , expert , and administrative resource to summarily adopt legislation
substantially similar to it in all respects. Implementing a statewide interpreter program
involves designating languages for which certification programs will be established ,
establishing standards and procedures for testing and certifying language interpreters ,

adopting programs for interpreter recruiting, training, cantinuing education, and interpreter
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evaluation. A statewide program must also provide for allocating the cost of interpreter
services between government and private individuals and establish mechanisms to provide

revenue for the development of the interpreter programs and services.

It is desirable and within the capacity of most states , however, to plan and enact a
ligislative agenda that sets policy goals consistent with the Model Act and establisbes

procedures and timetable for implementing them.
MODEL COURT INTERPRETER ACT
S 1. POLICY DECLARATION

It is hereby declared to be the policy of this state to secure the rights , constitutional
and otherwise, of persons who, because of a non - English speaking culitural background , are
unable to understand or communicate adequately in the English language when they appear in

courts or are involved in justice system proceedings.

It is the intent of this Act to provide for the certification , appointment , and use
of interpreters to secure the state and federal constitutional rights of non - English

speaking persons in all legal and administrative proceedings.
Commentary:
A statutory preamble, introduction, or policy declaration should articulate with

precision the purpose of the Act and the policy which the Act is designed to implement and

support.



S 2. DEFINITIONS

For the purpose of this Act, the following words have the following meaning:

13 o . ” . s e % ) #
A Appointing . authority means a trial judge, administrative hearing officer

or other officer authorized by law to conduct judicial or quasi - judicial proceedings.

B. “ Non- English speaking person " means any principal party in interest
or witness participating in a legal proceeding who has limited ability to speak or understand

the English language.

c. © Legal proceeding " means a civil, criminal , domestic relations , juvenile
, traffic or an admisistrative proceeding in which a non - English speaking person is a
principal party in interest or a witness.

D. ° Certified interpreter " means a person who: (1) is readily able to
interpret simultaneously and consecutively and to sight translate from English to the
language of the non-English speaking person or from the language of that person into English;
(2) is certified according to procedures approved by the Supreme Court; (3) satisfies
the standards prescribed and promulgated pursuant to this Act and the Code of Professional

Responsibility for Interpreters established in this state.

E. Principal party in interest i means a person involved in a legat
proceeding who is a named party , or who will be bound by the decision or action , or who
is foreclosed from pursuing his or her rights by the decision or action which may be

taken in the proceeding.

F. “ Witness ~ means anyone who testifies in any legal proceeding.
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Commentary:

The Act should define with precision the terms used in the policy declaration and
throughout the Act. These definitions should identify those individuals for whom an
interpreter is required , state clearly the proceedings in which an interpreter should be used,

and establish what is meant by a certified interpreter.

Court interpretation is a specialized and highly demanding form of interpreting.
It requires skills that few bilingual individuals possess , including language instructors.
The knowledge and skills of a court interpreter differ substantially from or exceed those
required in other interpretation settings , including social service , medical , diplomatic , and
conference interpreting.  Interpreters who routinely work non - court settings often

cannot perform adequately as a court interpreter.

The term * certified interpreter is broadly defined to allow flexbility in the
cerification standards which may vary for particular languages according to the extent of their
usage within each state, the availability of bilingual persons to serve as interpreters , and

other practical considerations.

This Act establishes criteria only for “cerified irlterpreiem.” There is no use of
, reference to, or definition of the term “qualiﬁed .interpreter.” “Attempting to define a level

of interpreter below that of a * certified interpreter” is problematic and unworkable.
S 3. IMPLEMENTING RESPONSIBILITIES
A. The Supreme Court shall be responsible for ensuring language interpreter

certification , continued proficiency , and discipline. The Supreme Court shall

prescribe standards and procedures for the recruitment, testing, certification , evaluation ,



157

compensation, duties , professional conduct , continuing education , certification renewal , and

other matters relating to interpreters as prescribed in this Act.

Commentary:

The establishment of a comprehensive court interpreter program is a significant
undertaking requiring specialized experience and expertise. The Supreme Court should
understand the size and compleity of the undertaking and be prepared to provide the support

and encouragement required to see the establishment of such a program to its conclusion.

Neither the Supreme Court not the typically configured state admisistrative office has
the expertise or experience in language interpretation to develop, on its own , detailed policies
and procedures required to implement a state wide interperter program. That specialized
expertise must be recruited and used to develop and recommend to the Supreme Court the
standards for the appointment of interperters as well as the criteria for interpreter
qualifications , duties , professional conduct , and compensation. Such expertise is available in
most states from professionals employed in the fields of languages , interpreting, occupational

testing, and from judges and attorneys who have worked extensively with interpreters.

Experience in states with well - developed programs suggests that the advice and
services of such individuals can be obtained pro bono through the formation of a Court
Interperter Advisory Panel. Expertise and assistance can also be obtained from the
administrative offices of the courts in some states ( e.g., California , Massachusetts ,
New Jersey, Washington ) and from the National Center for State Courts.

B. Staff and administrative support required by the Supreme Court to implement the

interpreter certification program shall be provided by the administrative office of the courts.
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Commentary:

The establishment and implementation of a statewide interpreter program is a
substantial undertaking. It is recommended that the state Supreme Court initiate such an
effort through the establisment of a Court Interpreter Advisory Panel made up of a broad range
of trial and appellate judges, court administrative staff, lawyers, court interpreters practicing
in the state; and experts in linguistics , interpretation , education , and occupational testing
and cerification.  Such a panel , in conjunction with the administrative office of the courts ,
should conduct studies of the language interpreter needs of the courts of the state and
make recommendations to the Supreme Court and to the administrative office of courts
conecerning interpreter needs and interpreter program implementation. The
recommendations should address such matters as: (1) the designation of those language
for which there should be certification programs; (2) the establishment and meonitoring of a
statewide interpreter testing and certification program; (3) the establisment of peri odic
interpreter certification renewal requirements , (4) the promulgation of guidelines to
assist judges in determining when a non-certified interpreter may be permitted to act as an
interpreter in the absence of a certified interpreter , and (5) the establishment of statewide

standards of practice and appropriate professional conduct for interpreters.

The Court Interpreters Advisory Panel , in conjunction with the administrative office
of the courts , should assist in developing policies regarding interpreter training ,

mandatory continuing education, and recruitment of potential interpreters.

Of primary significance is the initial determination by the Court Interpreters
Advisory Panel of those languages which , because of their predominance , require a
testing and certification program. These determinations may require surveys of individual

court needs for interpreters and the examination of demographic trend data.
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It is anticipated that this Advisory Panel would be rembursed only for travel
expesses related to attendance at Advisory Panel meetings. The panel would rely on the

state court administrative office for staff and clerical support.

Special note on testing and certification programs. There is growing recognition among
the states and the professional community of court interpreters for the need to develop
interstate testinf and certification programs as a way to make testing and certification on many
languages affordable for all states. The standardized tests can be shared among states and
incorporated by reference into state laws , rules promulgated by supreme courts , or by
administrative regulations of administrative offices of the courts. Prior to drafting legislation
or rules, policy makers in the states should explore whether progress has been made
toward establishing programs and standards that can be adopted by reference or used

an the foundations for state programs.

C. Pursuant to Supreme Court rule, the administrative office of the courts shall administer and

manage the operations of the State Court Interpreter Program.
Commentary:

The administrtive office of the courts must undertake to develop the structure and the
mechanics necessary to administer a court interpreter program. The specific responsibilities of
the AOC should be established by Supreme Court rule and may include some or all of the
following:

(1) To establish interpreter proficiency standards;

(2) To designate languages for certification;
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(3) To establish programs for the recruitment , training , legal orientation , testing

, evaluation and certification of interpreters consistent with the proficiency standards;

(4) To develop resources for interpreter continuing education and recertification;

(5) To establish , maintain, and publish a current directory of certified interpreters;

(6) To adopt and disseminate to each court an approved fee schedule for certified

and non-certified interpreters;

(7) To set interpreter certification fees as may be necessary;

(8) To establish procedural standards and guidelines for in-court
interpreted proceedings to address such matters as : modes of interpreting , appropriate
precedure for correcting interpretation mistakes , interpreter fatigue and time limits for
continuous in-court interpretation , and when the use of multiple interpreters working in

shifts or concwrrently is indicated;

(9) To establish , administer or recommend a process to review and respond to
allegations of violations the code of professional conduct for interpreters , including

decertification or other disciplinary measures.

The certification precess encompasses recruitment , training , testing , and evaluation of
interpreters. The specialized language preficiency standards , testing criteria , and evaluation

precesses clearly require de tailed language expertise.

Part of the certification process should involve a comprehensive orientation of

interpreters to the judicial system to ensure their familiarity with the legal system, including
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the nature of the various criminal, civil, and other judicial proceedings, legal terminology, and

the roles of officials involved in various legal settings.

Furthermore, a court interpreter program should include a component responsible for
the continuing education or recertification of existing interpreters. Ideally , this program should
include a system for evaluating and monitoring interpreter performance and should have the
capacity to evaluate any questions of conflict of interest or ethical violations involving certified

court interpreters.

In addition, the administrative office of courts must maintain and disseminate a current
list of certified interpreters to the courts through out the state. This certification list should be

updated on a regular basis to be a reliable source for courts in appointing certified interpreters.

The administrative office of courts may also establish and promulgate standards or
recomumended guidelines and set forth appropriate levels of compensation that should be paid to
interpreters , either in the form the salary or fees. Such standards or recommended
guidelines may include salary schedules , rates for per diem or contract interpreters, and
minimum compensation standards for an appearance in court. Rules that govern travel expense
reimbursement for other court employees, or in exceptional cases for expert witnesses, should
also apply to court interpreters. The compensation schedule may be standard for all
jurisdictions throughout the state , or it may to reflect cost of living differentials or other
relevant local conditions. Regardless of the method employed to compensate interpreters, the

compensation standards should be adequate to ensure the availability of interpreters.

D. The director of the administrative office of the courts shall collect and analyze statistics
pertinent to interpreter utilization. This report may be made a part of the annual report of the
judiciary, and contain analyses and recommendations for the improvement of the court

interpreter program.
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Commentary:

It is important to have an accurate overview of the extent of the need for and use of
certified and non-certified interpreters statewide for both management and budgetary reasons.
Collecting data regarding the need for interpreters is complex, since records are not normally
kept of services that can not be provided. Data regarding the actual use of interpreters should
be more readily available. The interpreter services programs should maintain records regarding
the number of salaried interpreter employees , if any , and the number and cost of each.
interpreter appointment. In any case , the cost of interpreter services for each jurisdiction and
statewide , and trends in interpreter requests and use rates , should be monitored for program

management and planning purposes.

S 4. CERTIFIED INTERPRETER REQUIRED

A. When an interpreter is requested or when the appointing authority determines that a
principal party in interest or witness has a limited ability to understand and communicate

in English , a certified interpreter shall be appointed.

Commentary:

The right to an interpreter accrues to the “ party in interest.” Recognition of the need
for an interpreter may arise from a request by a party or counsel for the services of an
interpreter , from the court s own voir dire of a party or witness, or from disclosures made to
the court from parties , counsel, court employees or other persons familiar with the ability of
the person to understand and communicate in English. When a judge recognizeé that a party

in interest requires an interpreter, an interpreter shall be appointed.
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interpreter for a particular language on any given date and time. The non-certified interpreter
alternative should be used only as a rare exception to the general rule requiring certified

interpreters.

A review of the totality of the circumstances is required , because whether a certified
interpreter is “ reasonably " available depends as much on the gravity of the proceeding and
the jeopardy the party is placed in , as on how difficult it is to locate and obtain the services
of a certified interpreter. For example, for a felony criminal trial a certified interpreter
residing in a distant jurisdiction might be considered “ reasonably available ” whereas in a
misdemeanor case, or in a procedural hearing required to consider the release of a
defendant from jail, “ reasonable availability may extend only to the geographic boundaries

of the court.

C. Before appointing a non-certified interprete r, the appointing authority shall make a
finding that the proposed non-certified interpreter appears to have adequate language skills,
knowledge of interpreting techniques , familiarity with interpreting in a court or
administrative hearing setting, and that the proposed non-certified interpreter has read,
understands, and will abide by the Code of Professional Responsibility for language

interpreters established in this State.

Commentary:

In order for a nonm-certified interpreter to be appointed , the judge or administrative
hearing officer must inquire and be assured that the proposed non-certified tnterpreter appears
to have the requisite knowledge and skills to perform adequately the task for which he or she
is appoimted. Equally importamt , the inquiry into the intexpreter’s skills and experience
must include a verification that the interpreter has read , understands , and will abide

by the requirements of the Code of Professional Responsibility established for interpreters.
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It is recommended that the administrative office of the courts develop and make
available a standard voir dire guide for use by the court for the purpose of inquiring into

the experience and qualifications of non-certified interpreters.

D. A summary of the efforts made to obtain a certified interpreter and to determine the
capabilities of the proposed non-certified interpreter shall be made on the record of the legal

proceeding.

Commentary:

The requirement to make these findings on the record not only underscores the
inportance of using certified interpreters whenever possible, but provides a ready record for

review of the circumstances under which a non-certified interpreter was used.

It is recommended that standard language for this voir dire and finding be developed
for use by the judge when inquiring into the efforts made by court administrative personnel to

secure the services of a certified interpreter.

S 5. WAIVER OF INTERPRETER

A. A non-English speaking person may at any point in the proceeding waive the right of the
services of an interpreter, but only when (1) the waive is approved by the appointing authority
after explaining on the record to the non-English speaking person through an interpreter the
nature and effect of the waiver; (2) the appointing authority determines on the record that the

waiver has been made knowingly, intelligently, and voluntarily: and (3) the non-English

speaking person has been afforded the opportunity to consult with his or her attorney.
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B. At any point in any proceeding, for good cause shown, a non-English speaking person

may retract his or her waiver and request an interpreter.

Commentary:

The intent of this portion of the statute is to ensure that the non-English speaking
parties or witnesses are made fully aware of their right to an interpreter. The waiver of

the right to an interpreter must be knowing and voluntary waiver of the right to an interpreter.

States may wish to develop a list of questions, analogous to the questions that are
asked when a criminal defedant waives his or her rights to a jury trial and enters a plea of

guilty, to demonstrate the knowing and voluntary waiver of the right to an interpreter.

S 6. Interpreter Oath

All interpreters, before commencing their duties, shall take an oath that they will make
a true and impartial interpretation using their best skills and judgment in accordance with the

standards and ethics of the interpreter profession.

Commentary:

This is standard statutory language that appears in variety of current statutes. An
interpreter sould take an oath for the same reason that any person testifying in court takes an
oath--to safeguard against the possibility of knowing and willful falsifecation of testimony.

The Code of Professional Responsibility addresses the various ethical responsibilities
of interpreters for accuracy and completeness , impartiality , confidentiality , and other
matters relating to the professional conduct of interpreters. The appointing authority should

be alerted
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to potential conflicts of interest or other violations of the Code of Professional
Responsibility that may arise. The sanction of removal is justified for any violations of that
Code.

It is common practice for such oaths to be sworn to and maintained on file for all
interpreters who are regularly employed by a court. This simplifies the court s inquiries on the
record during procedural hearings. It is recommended , however , that an oath be read and
sworn to in open court in all proceedings conducted before a jury.

S 7. REMOVAL OF AN INTERPRETER IN INDIVIDUAL CASES

Any of the following actions shall be dood cause for a judge to remove an interpreter:

Being unable to interpret adequately , including where the interpreter self - reports

such inability;

Knowingly and willfully making false interpretation while serving in an

official capacity;

Knowingly and willfully disclosing confidential or privileged information

obtained while serving in an official capacity;

Failing to follow other standards prescribed by law and the Code of Professional

Responsibility for interpreters.
Commentary:
It is important to recognize that interpreters are sometimes called to court to interpret

for someone who speaks a different languag from that spoken by the interpreter. This section

authorizes the appointing authority to remove interpreters who are not competent to interpret
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for a case for this or any other reason, or who violate the Code of Professional Responsibility
which each state should adopt as a companion to legislation. For a more complete discussion
of the elements of such a code see the Model Code of Professional Responsibility published

by the National Center for State Courts an a companion to this Model Act.

Appointing authorities should guard against appointing interpreters who may have an
interest , or the appearance of an interest , in the out come of the legal proceedings in which
the interpreter is serving. A conflict of interest exists whin an interpreter acts in a situation
where the interpreter may be affected by an interest in the outcome of the case or is
otherwise biased. For example, an interpreter should not serve as an interpreter for someone
with whom the interpreter has a familial relationship , for someone with whom the interpreter
has shared a residence , or for someone with whom the interpreter has a continuing business
or professional relationship.  The trial court must be assured of interpretations that reflect the
precise language of questions and answers of the witness.  The interpretation should not be

. . - . 3
affected by any person al interest of the interpreter in the witness case.

S 8. COST OF INTERPRETER SERVICES

In all legsl proceedings, the cost of providing interpreter services shall be borne by the

court or administrative agency in which the legal proceeding originates.

Commentary:

A wide variety of funding mechanisms for courts and ancillary court services are used
throughout the country. The Model Act takes the position that providing a certified interpreter
is a basic and fundamental responsibility of the court , and that the court should bear the

burden of the costs associated with providing an interpreter, an a cost of the court proceeding.
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This approach does not foreclose subsequent assessments of costs for interpreter
services to parties when that is appropriate , according to the same standards or rules that are

applied to court costs in other litigation.

Drafters of this statute considered and rejected an approach that attempts to initially
allocate the responsibility for acquiring and paying for the cost of the interpreter to the
governmental intity which initiates the proceeding , for example , a local prosecutor ,

state's attorney , public defender , legal services office , or welfare service agency.

S 9. APPROPRIATION

To achieve the purposes of this Act , $ is appropriated for the

administrative office of courts to establish and operate a statewide court interpreter program.

Commentary:

Funding is sure to be a difficult and contentious issue. ~As with indigent defense ,
however , the costs of an interpreter program are essential to the administration of a

fundamentally fair justice system.

A realistic assessment of the start-up costs of an interpreter program should be made
by the administrative office of the courts.  Efforts should be made to enlist the voluntary
service of available experts to serve on the Court Interpreters Advisory Panel. Courts
should also look to other states for program models and- for the formation of interstate
or other interjurisdictional service agreements. Nevertheless , AOC staff and administrative
support will require state funding during the implementation stage. ~ As with all court
appropriations , this expenditure will require detailed and specific justification and

substantiation.
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To defray some of the costs of administering the interpreter certification program , the
administrative office of courts should be authorized to assess a court interpreter certification
fee or fees if necessary.  Such fees may be designed to operate the court interpreter testing
program on a self - sustaining basis once the start - up costs‘, secured through a state
appropriation are expanded. Certification fees may cover administrative costs of testing ,

certification , and recertification.
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MODEL CODE OF PROFESSIONAL RESPONSIBILITY FOR
INTERPRETERS IN THE JUDICIARY

I. INTRODUCTION

The following document is a Model Code of Professional Responsibility for
Interpreters in the Judiciary. The Model Code presents key concepts and precepts , which
over the years have emerged in statues , rules , case law , and professional experience. Like the
Model Court Interpreter Act , it has been prepared in consultation with an advisory group of
individuals who have special expertise in court interpretation. The advisory group included the
fudges, lawyers, court administrators , and state and federally certified professional

interpreters who are named in the acknowledgements for this publication.

II. PURPOSE OF THE MODEL CODE
The purposes of the Model Code are threefold:

1) to articulate a core set of principles , which are recommended for incorporation

in similar codes that may be adopted in the several states or local jurisdictions;

2) toserve as a referened , which may be consulted or eited by interpreters ,

judges, and court managers where no other authoritative standards have been adopted , and

3) to serve as a basis for education and training of interpreters and other

legal professionals.

Research has shown thatcourts must often rely on interpretation services of bilingual
individuals who have received no specific training about the - requirements , role and

responsibilities of a court interpreter. Research has also shown that many judges and attorneys
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are also unaware of the professional responsibilities of the interpreter and how these translate
into highly demanding techical skill requirements. At the very least, anyone serving as a
court interpreter should be required to understand and abide by the precepts set out in this
Model Code.  Judges and attorneys should also become fatailiar with the code and expect

conduct from interpreters that is consistent with it.

CODE OF PROFESSIONAL RESPONSIBILITY FOR INTERPRETERS IN THE
JUDICIARY

PREAMBLE

Many persons who come before the courts are partially or completely excluded from
full participation in the proceedings due to limited English proficiency or a speech or
hearing impairment. It is essential that the resulting communication barrier be temoved ,
as far as possible , so that these persons are placed in the same position as similarly situated
persons for whom there is no such barrier. As officers of the court , interpreters help assure
that such persons may enjoy equal access to justice and that court proceedings and court
support services function efficiently and effectively.  Interpreters are highly skilled

professionals who fulfill an essential role in the administration of justice.

Applicability

This code shall guide and be binding upon all persons, agencies and prganizations who

administer , supervise use , or deliver interpreting services to the judiciary.



Commentary:

The black letter principles of this Model Code are principles of general application
that are unlikely to conflict with specific requirements of rule or law in the states , in the
opinion of the code’s drafters.  Therefore, the use of the term  shall = is reserved for the
black letter principles.  Statements in the commentary use the term “ should " to describe
behavior that illustrates or elaborates the principles. The commentaries are intended to
convey what the drafters of this model code be lieve are probable and expected behaviors.
Wherever a court policy or routine practice appears to conflict with the commentary in
this code , it is recommended that the reasons for the policy as it applies to court

interpreters be examined.

CANON 1: ACCURACY AND COMPLETENESS
Interpreters shall render a complete and accurate interpretation or sight translation ,
without altering , omitting , or adding anything to what is stated or written , and without

explanation.

Commentary: -

The interpreter has a twofold duty: 1) to ensure that the proceedings in English
reflect precisely what was said by a non - English speaking person, and 2) to place the
non - English speaking person on an equal footing with those who understand English. ~ This
creates an obligation to conserve every element of information contained in a source language

communitcation when it is rendered in the target language.

Therefore , interpreters are obligated to apply their best skills and judgement to
preserve faithfully the meaning of what is said in court , including the style or register

. 5 3 1] " . 5 A
of speech. Virbatim, word for word, or literal oral interpretations ore not appropriate when
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they distort the meaning of the source language , but every spoken statement , even if it
appears non - responsive , obscene , rambling , or incoherent should be interpreted. This

includes apparent misstatements.

Interpreters should never interject their own words, phrases, or expressions. If the
need arises to explain an interpreting problem ( e.g., aterm or phrase with no direct equivalent
in the target language or a misunderstanding that only the interpreter can clarify ) , the
interpreter should ask the court s permission to provide an explanation. Interpreters should
convey the emotional emphasis of the speaker without reenacting or mimicking the speaker’s

emotions, or dramatic gestures.

Sign language interpreters , however , must employ all of the visual cues that the
language they are interpreting for requires--including facial expressions , body language ,
and hand gestures. Sign language interpreters , therefore , should ensure that court participants
do not confuse these essential elements of the interpreted language with inappropriate

interpreter conduct.

The obligation to preserve accuracy includes the interpreter’s duty to correct any error
of interpretation discovered by the interpreter during the proceeding.  Interpreters should

demonstrate their professionalism by objectively analyzing any challenge to their performance.

CANON 2: REPRESENTATION OF QUALIFICATIONS

Interpreters shall accurately and completely represent their certifications, training, and

pertinent experience.
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Commentary:

Acceptance of a case by an interpreter conveys linguistic competency in legal settings.
Withfrawing or being asked to withdraw from a case after it begins causes -a disruption of
court proceeding and is wasteful of scarce public resources. It is therefore essential that
interpreters present a complete and truthful account of their training , certification and
experience prior to appointment so the officers of the court can fairly evaluate their

qualifications for delivering interpreting services.

CANON 3: IMPARTIALITY AND AVOIDANCE OF CONFLICT OF INTEREST

Interpreters shall be impartial and unbiased and shall refrain from conduct that may

give an appearance of bias. Interpreters shall disclose any real or perceived conflict of interest.

Commentary:

. . I =
The interpreter serves as an officer of the court and the interpreter s duty in a court
proceeding is to serve the court and the public to which the court is a servant.  This is true
regardless of whether the interpreter is publicly retained at government expense or retained

privately at the expense of one of the parties.

The interpreter should avoid any conduct or behavior that presents the appearance of
favoritism toward any of the parties. Interpreters should maintain professional
relationships with their clients, and should not take an active part in any of the proceedings.

The interpreter should discourage a non - English speaking party’s personal dependence.

During the course of the proceedings , interpreters should not converse with parties ,

witnesses, jurors, attorneys, or with friends or relatives of any party, except in the discharge of
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their official functions. It is especially important that interpreters , who are often familiar
with attorneys or other members of the courtroom work group , including law enforcement
officers, refrain from casual and personal conversations with anyone in court that may

convey an appearance of a special relationship or partiality to any of the court participants.

The interpreter should strive for professional detachment. Verbal and non -
verbal displays of personal attitudes, prejudices, emotions, or opinions should be avoided at all

times.

Should an interpreter become aware that a proceeding particepant views the
interpreter as having a bias or being biased , the interpreter should disclose that knowledge to

the appropriate judicial authority and counsel.

Any condition that interferes with the objectivity of an interpreter constitutes a conflict
of interest. Before providing services in a matter, court interpreters must disclose to all parties
and presiding officials any prior involvement , whether personal or professional , that could be
reasonably construed as a conflict of interest. This disclosure should not include privileged or

confidential information.

The following are circumstances that are presumed to create actual or apparent

conflicts of interest for interpreters where interpreters should not serve:

1. The interpreter is a friend , associate, or relative of a party or counsel for

a party involved in the proceedings;

2. The interpreter has served in an investigative capacity for any party involved

in the case;
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3. The interpreter has previously been retained by a law enforcement agency

to assist in the preparation of the criminal case at issue;
. . 3 . . . .
4. The interpreter or the interpreter s spouse or child has a financial interest in
the subject matter in controversy or in a party to the preceeding , or any other interest that

would be affected by the outcome of the case;

5. The interpreter has been involved in the choice of counsel or law firm for

that case.

Interpreters should disclose to the court and other parties when they have previously

been retained for private employment by one of the parties in the case.

Interpreters should not serve in any matter in which payment for their services is

contingent upon the outcome of the case.

An interpreter who is also an attorney should not serve in both capacities in the same

matter.
CANON 4. PROFESSIONAL DEMEANOR

Interpreters shall conduct themselves in a manner consistent with the dignity of the

court and shall be as unobtrusive as possible.
Commentary:

Interpreters should know and observe the established protocol , rules , and procedures

for delivering interpreting services. When speaking in English , interpreters should speak at a
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rate and volume that enable them to be heard and understood throughout the courtroom , but
the interpreter’s presence should otherwise be as unobtrusive as possible. Interpreters should
work without drawing undue or inappropriate attention to themselves. Interpreters should

~ dress in a manner that is consistent with the dignity of the proceedings of the court.

Interpreter should avoid obstructing the view of any of the individuals involved in
the proceedings. However , interpreters who use sign language or other visual modes
of communication must be positioned so that hand gestures , facial expressions, and whole

body movement are visible to the person for whom they are interpreting.

Interpreters are encouraged to avoid personal or professional conduct that could

discredit the court.

CANON 5: CONFIDENTIALITY

Interpreters shall protect the confidentiality of all privileged and other

confidential information.

Commentary:

The interpreter must protect an uphold the confidentiality of all privileged
information obtained during the course of her or his duties. It is especially important that
the interpreter understand and uphold the attorney-client privilege , which requires
confidentiality with respect to any communication between attorney and client. This rule

also applies to other types of previleged communications.

Interpreters must also refrain from repeating or disclosing information obtained

by them in the course of their employment that may be relevant to the legal proceeding.



179

In the event that an interpreter becomes aware of information that suggests
imminent harm to someone or relates to a crime being committed during the course of the
proceedings , the interpreter should immediately disclose the information to an appropriate
authority within the judiciary who is not involved in the proceeding and seek advice in regard

to the potential conflict in professional responsibility.

CANON 6: RESTRICTION OF PUBLIC COMMENT

Interpreters shall not publicly discuss, report, or offer an opinion concerning a matter
in which they are or have been engaged, even when that information is not privileged or

required by law to be confidential.

CANON 7: SCQPE OF PRACTICE

Interpreters shall limit themselves to interpreting or translating , and shall not
give legal advice, express personal opinions to individuals for whom they are interpreting, or
engage in any other activities which may be construed to constitute a service other than

interpreting or translating while serving as an interpreter.

Commentary:

Since interpreters are responsible only for enabling others to communicate , they
should limit themselves to the activity of interpreting or translating only.  Interpreters should
refrain from initiating communications while interpreting unless it is necessary for assuring an

accurate and faithful interpretation.
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Interpreters may be required to initiate communications during a proceeding whin they
find it necessary to seek assistance in performing their duties. Examples of such
circumstances include seeking direction when unable to understand or express a word or
thought , requesting speakers to moderate their rate of communication or repeat or rephrase
something, correcting their own interpreting errors , or notifying the court of reservations about
their ability to satisfy an assignment competently. In such instances they should make it clear

that they are speaking for themselves.

An interpreter may convey legal advice from an attorney to a person only while
that attorney is giving it. An interpreter should not explain the purpose of forms ,
services , or otherwise act as counselors or advisers unless they are interpreting for someone
who is acting in that official capacity. The interpreter may translate language on a form for a
person who is filling out the form , but may not explain the form or its purpose for such a

person.

The interpreter should not personally serve to perform official acts that are the official
responsibility of other court official including , but not limited to , court clerks , pretrial

release investigators or interviewers , or probation counselors.

CANON 8: ASSISSING AND REPORTING IMPEDIMENTS TO PERFORMANCE

Interpreters shall assess at all times their ability to deliver their services. ~When
interpreters have any reservation about their ability to satisfy an assignment competently, they

shall immediately convey that reservation to the appropriate judicial authority.

Commentary:
If the communication mode or language of the non - English - speaking person cannot

be readily interpreted, the interpreter should notify the appropriate judicial authority.
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Interpreters should notify the appropriate judicial authority of any environmental
or physical limitation that impedes or hinders their ability to deliver interpreting
services adequately ( e.g., the court room is not quiet enough for the interpreter to hear or be
beard by non - English speaker , more than one person at a time is speaking , or principals or
witnesses of the court are speaking at a rate of speed that is too rapid for the
interpreter to the adequately interpret ). Sign language interpreters must ensure that they
can both see and convey the full range of visual language elements that are necessary for
communication, including facial expressions and gody movement, as well as hand gestures.

Interpreters should notify the presiding officer of the need to take periodic breaks
to maintain mental and physical alertness and prevent interpreter fatigue. Interpreters should

recommend and encourage the use of team interpreting whenever necessary.

Interpreters are encouraged to make inquiries as to the nature of a case whenever
possible before accepting an assignment. This enables interpreters to match more closely their
professional qualifications, skills, and experience to potential assignments and more accurately

assess their ability to satisfy those assignments competently.

Even competent and experienced interpreters may encounter cases where routine
proceedings suddenly involve technical or specialized terminology unfamiliar to the
interpreter ( e.g., the unscheduled testimony of an expert witness ). When such
instances occur , interpreters should request a brief recess to familiarize themselves with
the subject matter. If familiarity with the terminology requires extensive time or more

intensive research, interpreters should inform the presiding officer.

Interpreters should refrain from accepting a case if they feel the language and subject
matter of that case is likely to-exceed their skills or capacities.  Interpreters should feel no

compunction about notifying the presiding officer if they feel unable to perform competently,
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due to lack of familiarity with terminology, preparation, or difficulty in under standing a

witness or defendant.

Interpreters  should notify the presiding officer of any personal bias they may have
involving any aspect of the proceedings. For example, an interpreter who has been the victim
of a sexual assault may wish to be excused from interpreting in cases involving similar

offenses.

CANNON 9: DUTY TO REPROT ETHICAL VIOLATIONS

Interpreters shall report to the proper judicial authority any effort to impede
their compliance with any law, any provision of this code, or any other official policy

governing court interpreting and legal translating.

Commentary:

Because the users of interpreting services frequently misunderstand the proper role of
the interpreter, they may ask or expect the interpreter to perform duties or engage in
activities that run counter to the provisions of this code or other laws, regulations, or policies
governing court interpreters. It is incumbent upon the interpreter to inform such persons of his
or her professional obligations.  If, having been apprised of these obligations, the person
persists in demanding that the interpreter violate them, the interpreter should turn to a
supervisory interpreter, a judge, or another official with jurisdiction over interpreter matters

to resolve the situation.



CANNON 10: PROFESSIONAL DEVELOPMENT

Interpreters shall continually improve their skills and knowledge and advance
the profession through activities such as professional training and education, and interaction

with colleagues and specialists in related fields.

Commentary:

Interpreters must continually strive to increase their knowledge of the languages they
work in professionally, including past and current trends in technical, vernacular, and

regional terminology as well as their application within court proceedings.

Interperters should keep informed of all statutes, rules of courts and policies of the

judiciary that relate to the performance of their professional duties.

An interpreter should seek to elevate the standards of the profession through
participation in workshops, professional meetings, interaction with colleagues, and reading

current literature in the field.
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