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# # 5286095434 : MAJOR  FINANCE AND TAX LAWS

KEYWORDS : TRUST/ CAPITAL MARKET/ SUKUK/ ISLAMIC FINANCE
WORAWIMOL CHANTARATHONG: LEGAL PROBLEMS RELATING TO MOBILIZATION
OF ISLAMIC CAPITAL MARKET : STUDY ON SUKUK. ADVISOR : PATANAPORN
KOWPATANAKIT, Ph.D., CO — ADVISOR : SAKARES KHAMWALEE, 306 pp.

The fund raising by issuance of Sukuk in Thailand is operated by utilizing the concept of
trust under the Trust Transactions in Capital Market Act B.E. 2550, and the general trust concept in
the Act is applied in various transactions in the capital market. The rule on proportion of beneficiary
sharing upon originators and trustees under the Trust Act is applicable in Sukuk al-Musharakah
structure, which could cause an obstacle in the structuring for originators. The benefit proportion rule
should be prescribed at zero percent in order to promote the development such of Sukuk in future.
In addition, whether the relationship among the investors of such sukuk will be characterize as
partnership is another legal issue. It appears that although the issuing of Sukuk must comply with the
religious principles, Thai law will be applied in the determination as to the legal relationship among

relevant parties in Sukuk transactions.

There also ia a problem regarding the characterization of the purchase order sale transaction
under Thai law. It is unclear whether such transaction should be consider sale contract or hire of
work. It is found that there be no clear and certain resemblance between Islamic and Thai legal
principles, instead, the intention of the the contracting parties sholde be looked into on case by case

basis.

Since these has been no Sukuk issuance to date in Thailand, its structure is rather unclear
for the implementation. The researcher suggests that the Commodity Murabaha should be applied in
Thailand and that a Commodity Murabaha Trading Center should be set up in a department of AFET
in order to provide a convenient path-way for fund raising through Sukuk. Moreover, the concern that
the underlying transaction of the Sukuk is similar to an act concealing money lending is the critical
issue which has impact on fund raising in Islamic capital market. Since the nature of Sukuk structures
are similar to a concealed act, which seem be to unavoidable. Therefore, this problem should be
solved by enacting the law to ensure that the legal relationship between the originator and trustee

under Sukuk structure can be enforceable as such.
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a. uflan (Global bond)
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* The Accounting and Auditing Organization for Islamic Financial Institutions , Shariah
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! Mughees Shauat, Common Structures Of Sukuk [online], 24 January 2011. Available
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Press, 2006¢), p.7.
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Brightwell, Lewin on ‘trusts,18th ed. (London : Sweet & Maxwell, 2010), p.5.
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* Ibid.,pp.5 - 6.
o Grorge T. Bogert, Trust, 6th ed. (St.Paul Minesota : West Publishing Co.,1987), p.1.

* Knight v. Knight 1840 WL 4397 (Ct of Chancery), (1840) 3 Beav. 148, 49 E.R. 58 (Ct of
Chancery) Court of Chancery 7 August 1840.

. Philip H.Pettit, Equity and the | aw of Trust 10" ed. (New York : Oxford University Press,
20060). p. 44.
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Re Diggles or Also know as : Gregory v Edmondson 1888 WL 10389 (CA),(1888) LR 39
Ch. D. 253 Court of Appeal 6 July 1888.
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* London Wine Co (Shippers), Re 1986 WL 408668 (Unknown Court - UK), 1986 P.C.C. 121
1" January 1986.
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Boyce v. Boyce 1949 WL 34537 (Ct of Chancery), 60 E.R. 959, (1849) 16 Sim. 476 Court
of Chancery 13 January 1849.
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Milroy v. Lord 1862 WL 6373 (QB), 45 E.R. 1185, (1862) 4 De G.F. & J. 264 Court of
Queen’s Bench 26 July 1862.
* Ibid.,pp. 98 -100.
* augnssumsindundnninduazmanamdnning, niadiilegsnssulunaiavu [eoula, 20

ANTIAY 2552, UNaTI www.sec.or.th/law_notification/flie_dw_th/trust.pdf
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o Paul Todd and Sarah Lowrie, Textbook on Trusts, (London : Blackstone, 2000), p.65.
* Ibid.,p.65.
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i John Mowbray, Lynton Tucker, Nicholas Le Poidevin, Edwin Simpson and James

Brightwell, Lewin on trusts, p. 1743.
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" Foskett v McKeown (2001) 1 AC. 102 at 130.

1 John Mowbray, Lynton Tucker, Nicholas Le Poidevin, Edwin Simpson and James
Brightwell,_Lewin on trusts, pp. 1668-1669.

" Ibid., p. 1670.
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" Fellows v Mitchell (1705). 1 P. W. 81.
12 John Mowbray, Lynton Tucker, Nicholas Le Poidevin, Edwin Simpson and James

Brightwell, Lewin on trusts, p. 1708.
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"> Philip H.Pettit, Equity and the Law of Trust, p. 551.
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slamic financial services board, Capital adequacy requirements for sukuk securities
and real estate investment[online], January 2009, Available from
http://www.ifsb.org/standard/ifsb7.pdf

1 Accounting and Auditing Organization for Islamic Financial Institution (AAOIFI), Shari’ah

Standards for Financial Institutions 2004-5.(Bahrain: AAOIFI, 2004), P.298.
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A317IMIN1TATIFABUAIUYBUMUNENYET 08 NVDIELAIUTIU TAeAI1UTIUTDYBY Bursa

Malaysia Islamic Services Sdn Bhd (BMIS)

165Bursa Malaysia, product and service [online], 20 July 2011. Avalible from
http://www.bursamalaysia.com/website/bm/products_and_services/islamic_capital_market/BMIS/

" Norfadelizan bin Abdul Rahman, Bursa Suq Al-Silalonline], 20 July 2011. Paper
presented at The OIC Member state ’s stock exchanges Forum 3¢ meeting , Istanbul on October
24-25,2009 Avalible from http://www.oicexchanges.org/presentations/thirdmeeting/annex14
%20AbdulRahman.pdf
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MPOB (Malaysian palm oil Board) Q’%@mﬂﬁﬁaﬁmum Foy@ev1ea19nin (CM-CPO)

* A ad | avad o § v = o A Y a Y =
Know your Client-KYC A9 jﬁﬂg‘UWVIQSWWTVW]T]Uﬂ\TWUWUWLLWQ?Q%@QQﬂﬂ’] FIUNABY

dondouiionin Tlasiivszasdlifavanldnaraudurdemalumsneniunseatuayunisnisiiuunns
famsiensell dasdeind Adessenugsnssuiiingsunisasdeasduse Uus. iudl anszuaunisiiag
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Client-KYC) uazn1sasivaeuiiiensiudeivasuieniugndn (M3e Client Due Diligence~CDD)
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