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THE 1972 AGREEMENT ON MUTUAL FISHING PRACTICES (Canada and France)

Signed at Ottawa on 27 March 1972. Entered into force on

the same day.

Art. 1 The Government

established to  ikts ;\;\? fid fishery matters by the
Convention signed at._ London 8, 1904, between the

United Kingdom and

renounces Lhe privileges

agreenent supersedes all

previous treaty ' sTons :-*f--5 - fishing by French

Art. 2 In retuw e [ canadian \G ent undertakes in the
event of a wmodififalfion to e regime relating to the
vaters situated be of the territorial sea
and fishing =zones Atlantic coast, to recognize
the right of French na h in these waters subject to
possible measur éjbesnurnas. including
the establishmenl] i8rhnent undertakes for

its part to :raig ciproc y Cana anﬂaatinnal of f the coast
of Saint-Pierre and }i uelon.

ﬂ‘lJEI’J“fIEJﬂ‘iwmﬂ‘i

Art. 3 Fishling vessels reglstarad in metropolitan France may

RN e

Canadian fishing zone within the Gulf of St. Lawrence, east of
the meridian of longitude 681 degrees 30 mins west, subject to the
provisions of Articles 5 and B.

Art. 4 In view of the special situation of Saint-Pierre and

Miquelon and as an arrangement between neighbours:
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(a) French coastal fishing boats registered in Saint-

Pierre and Miquelon may continue to fish in the areas where they

have traditionally fished along the coasts of Newfoundland, and

Newfoundland coastal Ffishing boats shall enjoy the same right
along the coasts of Saint-Pierre and Miquelon:

(b A maximum of t.e Wh trawlers registered in Saint-

Pierre and Miquelon, ength of 50 metres, may

continue to fish alopg nund]and of Nova Scotia
{with the exception @ e P 7’,"l1TEE )y and in the Canadian
fishing zone within uif® @0 / of St Lairrenc e, on an equal footing
with Canadian travle®s fCRfddish braglers registered in the ports
on the Atlantic coaf Jcanade \na inue to fish along the
coasts of Saint- ' equal footing with

French trawlers.

Art. 5 French fishingfVesseis DY the provision of Article
3 must not direct thei ort. to the taking of species
other than those } :

five-year period “/im
they suhstutial]yﬂmr

y exploited in the

f‘x,_{? sreement, nor shall

sucr@afrurt.
Art. 8 lﬁwiﬂﬁj nﬁuﬂﬁdﬁfﬂﬁ applied without

discrlunatmq aw to the French f1shing vessels

caene B BNDD mmwmﬁ"a::::‘;::

the Atlantic coast of Canada.

2. French fishery regulations shall be applied under
the same conditions to the cCanadian fishing vessels covered by
Article 4.

3. Before promulgating new regulations applicable to
these vessels, the authorities of each of the parties shall give

three months prior notice to the authorities of the other party.
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art. T The French patrol vessel which usually accompanies the
French fishing fleet may continue to exercise its functions of

assistance in the Gulf of St. Lawrence.

art. 8 The line defined in the annex to the present agreement

determines, in the area b ewfoundland and the islands of

Saint-Pierre and Miquel
canada and of Gthe z

the territorial waters of

_fishers jurisdietion of

France.

Art. 9 No £\, agreement shall be

interpreted as prej :*f;f..::;,wa!,\xture clains of either
party concerning torial waters or
jurisdiction with . or the resources of the
continental shelf, jlateral agreements to

which either government

Art. 10 1. The ing parbi 5 shallyegbablish a Commission

to consider all didp ; _ﬁ?ﬁ‘on-nf this agreement.
2. Theﬂ:ﬂlll 0 FONS st@ one national expert

nominated by each gof the purb1e r ten years. In addition, the

ol 1) W AT

. expert who sh#ll not be a nat}nnal of either party.

N 15 v 1o o w1 e

has not within one month reached a decision acceptable to the

contracting parties, reference shall be made to the third expert.
The Commission shall then sit as an arbitral tribunal under the

chairmanship of the third expert.
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4. Decisions of the Commission sitting as an arbitral
tribunal shall be taken by a majority, and shall be binding on

the contracting parties.

The international law development. wvol.2, 1975,

pp. 144-148

AULINENINYINS
ARIAIATAUNING 1A Y



ARBITRAL TRIBUNAL

ESTABLISHED BY AGREEMENT
OF OCTOBER, 23, 1985.

BETWEEN CANADA AND FRANCE
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Avard of July 17, 1988
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XI FILLETING AT SEA AND CONSERVATION OF FISHING RESOURCES

59. Filleting, the use of which by Saint-Pierre and Miquelon
trawlers is at issue in the present dispute, is a processing
method whereby as soon as it haslheen caught the fish is headed,
gutted, filleted and Ffrozen kil t state in the ship’s hold. Of
all the processing med - })}3, at the present time, the

igainst spoilage when the

best one to ensure
fish frozen on ashore to be filleted
ansport and marketing
purposes. Not on . el able to spend more
time in the Fishis@ Ay yith a o Verahle saving in fuel
but, as it only lkéeg ;". }3._,F y ?\F, it can stock a far

greater quantity 4 pton-filleting vessel of

the same size. inévitably has a negative
impact on the workl ;dfﬁﬁr.ﬂ _11 ed processing plants, as
illustrated by £l Saint-Pierre and Miquelon

in the course of 1984.

islanders when ﬂ;ﬁ

The Tribupgl notes™  already at taas Juncture that the
introduction by Frénee of filleging vessels could not have a

st BN GBTPBIE ARG e ot

do not land¥ their catch 2n the Canndian Bhnriﬂ However when

RN AN R

ith the suppor cles, opposition to the

idea seemed to come mainly from Newfoundland which has a number

of fish processing plants.

B0. In order to assess the potential effect of filleting at
sea on fishing resources, the Tribunal first points out that, at
the beginning of the talks and negotiations which led to the
signing of the Agreement of March 27,1972, the existence of
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filleting trawlers was known to the Parties, as is shown by the
Canadian Memorial which states that Ffactory Freezer trawlers
first. appeared in the Gulf of St. Lawrence in t.ht_! 1850s and 1960s
(p. 11 and footnote 17). That type of vessel, which was then used
by the French netrbpn]itan fishing in the Gulf, did not exist in
Saint-Pierre and Miquelon at the time the Agreement was concluded;
it is difficult thereforel &
Parties would have degid '; Y tention had been drawn to
the possible introd ,,ui‘ila fi&'ﬁi filleting trawler in

Saint-Pierre and -. ahending to draw a final

pemine with certainty what the

—
conclusion from recalls what was

stated by the ional Justice in its

Advisory Opinio ' 3 \-\\ erning Employment of
Womem during the \\ hat, at the time when
the Convention..... 4 M nd g #in facts or situations,

which the terms "t} DOKY &) 14:7 m their ordinary meaning are

: by
wide enough to cover, Hought of, does not justify
interpreting those hich are general in scope

otherwise than Y= =_-'--“=--:i (PC1J, Series A/B,

No.50, p.377). : m
B1. The ﬁﬁlﬁwmﬂﬂﬁnﬁ1 1leting trawler
with a maxim g tres lis ler and formally

fulfils the requirements 18id down 4m Article @ (b) of the
mee-ﬂtﬁﬂ b bt Dben] Hed Aok, b Rhareng e
A.rt.icle, the Contracting Parties who were aware of the existence

of the filleting technology had in view the fishing capacity of
ten wetfish trawlers with a maximum length of 50 metres.

As it is moreover indisputable that a filleting factory
freezer trawler has a far greater stocking capacity than a

wetfish trawler of the same size and therefore a greater fishing
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gapacity, further dincreased by its ability to stay out at sea for
a longer period than wetfish trawlers which have to go back to
port more often to land their catch, the question arises whether
I:.he;.l:. alone is reason enough to justify the prohibition of

filleting in the case of "La Bretagne".

The French Par ; question in the negative,
recalling that the jn‘ Article 4 (b) of the
Agreement are subjged ishingS @wobagy, set by Canada. In its
written pleadings ged that the quotas had
vere controlled on

le, Lhat Canada which did

been complied wit
board by canadian

not  challenge - ¢ compliance with the

quotas allocated S L- o iffuelon fishermen, did

F'.' \

however state befoffe ‘ hﬁ{é@?‘ hat the sharing of catches

\
between Canadian Ffisl r(;ufi"jj posed in the Gulf in 1971

implied a series of :4é%§335?i{_ iations at GLhe federal and
provincial levelsd Wi

Bl ;?; representatives of
fishermen settl ‘

is, according to

counsel for Can a gdeneral™Tishing oveédcapacity so that "the

existing Canadian fﬂeeb could gsharvest annually double the

groundf ish ﬂ.%@ﬂ 'ﬂnﬂ.ﬂaﬁ W%] ﬂlﬂ ﬁarbatu Records,

No.5, p- 109 the canaiian authurltzes sett the total

allunﬂaWﬂtﬂﬁT" mw ﬂzjﬁr IEjsure which
jeopardiges t syste ability and ju ies the use of other

means to protect the resource.

The Tribunal can scarcely accept that a sovereign state
should, when complying with its international commitments, refer
to pressure from private interests which are mainly made up of
its own nationals, in order to Jjustify the use of regulations
which are an obstacle Lo the technological progress of filleting
at sea by the beneficiaries of a fishing agreement.
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The Tribunal also points out that according to the data
provided by Canada, while there are approximately 6,000 fishing
vessels in the Gulf manned by some 25,000 fishermen, GLhis
geographical sector is fished only by 12 Canadian Gulf-based

trawlers of over 30  metres in length and by 23 similar

non-Gulf-based travlers
cv. That means theref

maximum horsepower of 1050

‘resource is also threatened

62. The Trihg‘i!”'ffrlei ANEL "ftﬁ"- threats posed to the

fishing resources Gulf which, within the

framework of the #rrd ='?1 'T,J,i.; pighbours under Article
4 (b), call fOr 3 \\_ ench action to ensure
compliance with #Ehef e ;:.-;j' \ rced control of the

effective catch byl the _‘ w,-r1t1es and controlled
restraint din the i[f‘:fg“ < Of o fishing effort by Saint-
Pierre and Miquelon régi sels, along the 1lines of
the assurances given , , »egntiatinns leading
wp to the 1872

achieve such cnlpiﬂhnce.

wf Mﬁmw HINT
- AR N

st.. Lawrence could be raised to 10 not exceeding 50 metres in

‘-‘ eans liable to help

length, the Parties set a double 1limit on the fishing effort
allowed these trawlers in the Gulf. The Tribunal does not rule
out the possibility that, in so doing, they also contemplated
giving these vessels a total fishing capacity comparable to that
possessed by 10 wekfish trawlers of the same size.
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If that were the case, Gthe prohibition of filleting at
sea could only be warranted to the extent™that the introduction
of Ffilleting trawlers was calculated, inevitably and in practice,
" to result in a surplus catch over and above the TAC likely to be

allocated to 10 wetfish trawlers of the same size registered in

.

gaint-Pierre and Miquelon.

The must " set aside this
possibility in ¢t only on the grounds
& reasons, which derive

4 if the 1972 Agreement

already given,

from the conditi

“ﬁd durable manner.

g
L1,

R . 3-‘ -
;‘}"-1 | fors

e
Lk

(1) gapacity of a filleting
f an;\‘- -fishing on the part of

ed as a breach of good faith

(%

| S rit

trawler operating

=1

&
5+

that trawler would
involving liability
the 1972 Agregasnt,

France which, as a Party to
ri,' that its nationals
f‘iidents it has entered

i
<z>ﬂw eIV TILT O AE—_—

Agent of he French ﬁuiernlent cnnstantly ar ued from GLhe

axist.a W?alﬂtﬂ ‘jfu?dm ?] n‘lﬁﬂmg vessel
operating in the Gulf was thereby limit i shing effort,

even going so far as to say, during the hearing on Tuesday, June
4, 1988, when speaking of the filleting trawlers, that whether

scrupulously resgen
into on their bahﬂ'

they filleted on board or not, "they will not catch a single kilo
of cod over and above the authorized quota" (PV No.3, p.112).
Having regard to the circumstances in which it was made, the
tribunal is bound to consider that such a statement commits France

to use all the means in its power to ensure, in conjunction
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with the Canadian authorities, that the commitment is respected.

(2y The third reason leading the Tribunal to consider
that there is no warrant Ffor the prohibition of on-board
filleting by the French trawlers covered by Article 4 (b) of the

ision exercised by the Canadian

1872 Agreement lies in thers i;
authorities themselves \ -h of actual catches, mainly

through the assignmes reign trawlers for that

purpose.

The could be further
strengthened either § ‘13-:‘, alg anada or by the Parties
acting Jjointly 0 ' Gona ?3\ \\_\\. perts provided for in

. Article 10 of theggpe nf:% | "‘\\ assisted by technical
experts recruited fro éfgggf?- f_--%\:% ized agencies.

The three all converge on Gthe

conservation,  P¥pt gi;Elent of fishery
resources which]jg-' =TT '{}jaunal regards as the
over-riding purpéE} of chan tat have taken place in the
international law .ofa. the sea, with which it was sought to bring

the 1972 ﬂ%%%ﬂl’!uﬂ ﬁjﬂ:ﬁr-riding purpose

of the Canadign fisheries pri? ion legislation.
=N

QRAAINI USRI DEAAY e s

trawlers covered by Article 4 (b) of the Agreement of March 27,
1972 must be exercised with reasonable regard for the concerns of
canada which bears sole responsibility for the conservation,
protection and management of the living resources in its fishing
zone, which implies that the modernization and the development
of the fishing capacity of these vessels must not infringe the

commitments made by France to Canada.
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For the foregoing reasons, the Tribunal decides by two
votes to one that the Agreement of March 27, 1972, interpreted in
its context in the 1light of its subject and purpose, and having
regard to the circumstances in which it was concluded and applied
by the Parties, does not entitle Canada to forbid the French
trawlers registered in Saintghigrre and Miquelon to fillet their
catch in the Gulf of St.

Done in Geneve il is §: @™ French on 17 July 1986,
both versions being : . three original copies,
one of which shal
and the other. two

Government of Canadf gt

%ﬁhﬂrds of the Tribunal,
espectively to the
the French Republic.

o “‘-‘ﬂ“"ﬂﬁuﬂ’n’lﬂmw AL
dmmﬂjﬁﬁﬂim‘m% NYIL

Special Agreement.
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